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PREFACE. 


This  volume  contains  a  selection  of  cases  adjudicated  by 
the  Superior  Court  of  Cincinnati,  from  its  organization,  in 
May,  1854,  to  January,  1858,  excluding,  with  a  single  ex-: 
ception,  all  cases,  prior  to  April,  1856,  that  have  been 
heretofore  reported  in  Handy's  volume  of  Reports. 

The  preparation  of  this  publication  was  originally  under- 
taken by  Hon.  Stanley  Matthews,  prior  to  the  resignation  of 
his  seat  on  the  bench  of  the  Superior  Court,  in  1865;  who, 
after  devoting  much  labor  and  research,  in  the  selection  and 
preparation  of  cases  for  report,  both  while  on  the  bench  and 
at  the  bar,  was  compelled  to  surrender  the  task,  by  reason 
of  its  too  great  interference  with  his  professional  practice. 
The  further  preparation  and  labor  of  this  work  has  since  de- 
volved upon  another,  who  has  realized  the  confusion  that 
would  necessarily  meet  a  reporter,  when  called  upon,  after  so 
long  an  interval,  to  examine  the  accumidated  manuscript  of 
years,  furnished  by  the  several  members  of  a  court  whose 
diligence  in  reducing  their  decisions  to  writing  was  equalled 
only  by  the  judicial  ability  and  strength  therein  displayed. 

I  shall  be  content  to  know  that  my  services  have  been  of 
aid  to  the  bar. 

REPORTER. 
Cincinnati,  September  10, 1867, 
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aUDGKS 


OF   THE. 


Superior  Court  of  Cincinnati. 


HON.  WM.  Y.  GHOLSON, 
HON.  OLIVER  M.  SPENCER, 
HON.  BELLAMY  STORER. 


By  the  provisions  of  the  act  passed  April  7,  1854,  entitled 
"An  Act  to  establish  the  Superior  Court  of  Cincinnati,"  the 

« 

first  election  of  judges  was  held  on  the  first  Monday  of  May 
of  that  year;  and  in  pursuance  of  the  classification  by  lot, 
as  provided  in  said  law,  the  Hon.  W.  Y.  Gholson  was  com- 
missioned for  a  term  of  five  years,  the  Hon.  O.  M.  Spencer 
for  a  term  of  four  years,  and  the  Hon.  Bellamy  Storer  for  a 
term  of  three  vears. 

At  the  expiration  of  the  term  of  the  Hon.  Bellamy  Storer, 
in  1857,  he  was  re-elected  for  a  further  term  of  five  years. 
The  Hon.  O.  M.  Spencer  was  also  re-elected,  in  1858,  for  a 
further  term  of  five  years,  but  a  vacancy  occurred  by  the 
calamity  of  his  death  in  April,  1861. 


IN    MEMORIAM. 


IN    MEMORIAM. 


This  volume  contains  selections  from  the  opinions  of  the 
three  judges,  in  special  and  general  term,  who  composed 
the  Bench  of  the  Superior  Court  during  the  first  five  years 
of  its  organization.  Since  then,  Judge  Gholson  has  served 
a  term  on  the  Supreme  Bench ;  Judge  Spencer  has  de- 
ceased, and  Judge  Storer  is  still  a  member  of  the  Court. 

Judge  Spencer  died  in  1861,  before  he  had  served  out  his 
second  term,  having  endured  for  more  than  a  year  a  dis- 
tressing malady,  which  ended  in  paralysis.  It  would 
not  be  just. to  his  memory,  that  this  volume  should  appear 
without  a  fitting  tribute  to  his  eminent  ability  and  great 
legal  acquirements.  He  loved  the  law  as  a  science,  and 
profoundly  felt  its  responsibilities.  His  mind  clearly 
perceived  his  duty,  and  his  heart  tempered  justice  with 
the  purest  equity.  Never  impulsive  or  demonstrative,  he 
yet  possessed  large  sympathies  which  ever  controlled  his 
opinions,  and  gave  the  assurance  to  his  brethren,  that  he 
felt,  as  well  as  thought.  His  perceptions  of  right  were  in- 
tuitive; and  in  all  the  deliberations  with  his  colleagues, 
he  sought  to  reach  a  result  his  conscience  could  approve. 
Mere  expediency,  nor  the  power  of  precedent,  ever  con- 
troOed  his  decisions,  nor  yet  the  approbation  nor  censure 
of  the  profession,  when  stern  duty  claimed  his  bold  utter- 
ance for  the  truth.  The  loss  of  such  a  man  can  not  be 
properly  estimated,  yet  the  example  of  judicial  integrity, 
impartiality,  and  gentle  courtesy  he  so  beautifully  exhib- 
ited in  his  life,  is  still  fresh  in  the  remembrance  of  his 
leg^al  friends.  One  of  his  colleagues  who  is  still  permit- 
ted to  hold  a  seat  on  the  bench,  who  knew  him  in  his 
youth,  in  his  manhood  and  more  mature  years,  who  knew 
him  but  to  love  him,  who  was  with  him  in  the  hour  of  his 
departure,  and  felt  the  last  earthly  pressure  of  his  hand, 
indulges  the  abiding  hope  that  he  is  now  in  the  presence 
of  that  just  Judge  whose  will  in  the  administration  of 
human  law,  our  departed  friend  strove  so  conscientiously 
to  obey.  S. 
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John  C.  Rogers  v.  Ellis  &  Sturges. 

An  affidavit  in  attachment,  alleging  several  causes  of  attachment  in  the 
disjunctive,  is  bad  for  uncertainty. 

Special  Term. — ^Action  in  attachment,  to  recover  a  balance 
erf  deposit  due  from  Rowland  Ellis  and  William  Sturges,  doing 
business  as  bankers,  etc.  The  defendants  filed  their  motion 
to  dismiss  the  attachment,  for  reasons  that  sufficiently  appear 
in  the  decision. 

A.  N.  Riddle,  for  plaintiff. 

Worthington  &  Matthews,  for  defendants. 

Storer,  J.  This  is  a  motion  to  dismiss  an  attachment, 
issued  upon  the  affidavit  of  the  plaintiff,  who  claims  to  be  a 
creditor  of  the  defendants,  for  deposits  received  of  him  as  his 
bankers,  and  who  charges,  **that  the  defendants,  by  Rowland 
Ellis,  have  assigned,  removed  or  disposed  of,  or  are  about  to 
dispose  of  their  property,  jointly  or  separately,  or  a  part  there- 
of, with  intent  to  defrauAtheir  creditors ;  the  plaintiff  further 
states,  that  the  defendant  Sturges  is  a  non-resident  of  the 
State  of  Ohio." 
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The  affidavit  of  Ellis  is  filed,  denying  all  the  allegations 
of  the  plaintiff,  except  the  non-residence  of  Sturges. 

It  is  sought  to  dismiss  the  attachment  on  two  grounds: 

First.  That  the  statement  of  the  several  causes  for  which 
the  order  is  asked,  is  in  the  disjunctive,  and  therefore  there  is 
no  precise  or  definite  charge  made,  in  the  plaintiff's  affidavit, 
to  meet  the  requisitions  of  the  code. 

Second.  That  the  facts,  as  they  are  averred,  so  far  as  the 
assigning,  removing,  or  disposing  of  their  property,  by  the  de- 
fendants, or  being  about  to  do  so,  are  untrue. 

The  plaintiff's  counsel,  in  reply  to  the  first  position  assumed 
by  the  defendants,  has  argued  that  it  is  not  necessary  to  allege 
the  existence  of  the  several  causes,  for  which  an  attachment 
may  properly  issue,  except  in  general  terms ;  that  the  remedy 
must  be  liberally  construed  to  advance  the  purposes  of  justice, 
and  if  the  literal  language  of  the  statute  is  followed,  it  is  suf- 
ficient. 

The  principle,  however,  upon  which  we  are  asked  to  decide 
the  question,  by  the  defendant's  counsel,  is  not  of  modern  ori- 
gin; it  has  prevailed  from  a  very  early  period  in  the  history 
of  judicial  proceedings,  and  is  founded,  it  is  believed,  upon 
the  soundest  reason,  as  well  as  justice.  It  was  adopted,  orig- 
inally, as  a  rule  of  criminal  practice,  that  the  accused  might 
have  the  benefit  of  a  full  knowledge  of  the  offense  with 
which  he  was  charged,  by  a  clear,  definite,  and  positive  state- 
ment in  the  indictment,  or  information,  to  which  he  was  re- 
quired to  answer.  Thus,  it  is  laid  down,  as  a  settled  principle, 
"that  no  charge  of  a  criminal  nature  can  be  laid  in  the  al- 
ternative; if  it  is,  the  proceeding  will  be  void;  as  if  a  party 
should  be  charged  with  killing,  or  intending  to  kill,  with 
beating,  or  intending  to  beat,  with  forging,  or  intending  to 
forge,"  for  it  is  said  the  offenses  are  distinct,  and  it  does  not 
appear  of  which  the  defendant  is  accused.  2  Hawkins,  P.  C. 
311,  §  58.    3  Bacon's  Ab.  161. 

This  rule  has  been  extended,  and  it  is  now  universally  ap- 
plied in  civil  cases,  where  remedies  at  common  taw,  or  by 
statutes,  involve  the  discussion  or  examination  of  legal  or 
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moral  fraud,  and  thus  subject  a  party  to  summary  process,  by 
arrest  or  attachment. 

Thus,  in  i  McCord,  S.  Car.  Rep.  511,  Hagood  v.  Hunter, 
where  the  attachment  was  taken  out,  on  an  affidavit,  in 
which  the  plaintiff  stated  that  the  defendant  "was  about  to 
remove  or  abscond,  or  conceal  himseft,  that  tJie  ordinary  pro- 
cess of  the  law  could  not  be  served  upon  him,"  the  court  set 
aside  the  writ  on  the  ground,  "that  charging  the  causes  for 
the  attachment  in  the  disjunctive,  it  became  perfectly  uncer- 
tain which  state  of  fact  really  existed ;"  and  in  Devall  v.  Tay- 
lor, Cheves  5,  it  was  held,  "that  either  of  the  causes  contained 
in  the  affidavit  for  the  attachment,  would  have  been  sufficient, 
if  stated  separately ;  yet  when  they  are  alleged  in  the  disjunc- 
tive they  do  not  sustain  the  process." 

The  same  ruling  is  to  be  found  in  Barnard  et  al.  v.  Sebre, 
2  A.  K.  Marshall,  151,  and  Shipp.  v.  Davis,  Hardin,  65. 

Again,  in  May  v.  Gelmac,  1  Miles,  78,  it  is  said  that  "the 
affidavit  should  be  confined  to  one  of  the  particulars  authoriz- 
ing the  attachment  to  issue,  and  if  more  than  one  is  averred, 
they  should  be  stated  positively ;"  and  as  the  statements  were 
in  the  disjunctive,  the  writ  was  quashed.  The  authority  of 
this  case  is  fully  recognized  in  Jewel  v.  Howe,  3  Watts,  147. 
See,  also,  Drake  on  Attachment,  sections  108,  109,  no  and 
iii»  where  the  questions  are  very  clearly  stated,  and  the  au- 
thorities examined. 

These  cases  are  all  decided  on  the  true  and  only  safe 
grounds,  both  for  plaintiff  and  defendant,  that  the  allegations 
required  to  authorize  process  to  issue,  except  in  cases  of  non-res- 
idents, charge  the  defendant  with  a  serious  offense,  one  that 
is  indictable,  and  may  be  severely  punished,  and  there  is, 
therefore,  the  most  manifest  propriety  in  holding  the  affiant 
to  a  strict  compliance  with  the  code.  It  is  then  only  that  the 
creditor  can  fully  enjoy  the  benefit  of  the  remedy,  and  the 
debtor  be  protected  from  its  abuse. 

In  the  present  case,  we  are  satisfied,  the  rule  to  which  we 
have  referred  is  clearly  applicable.  It  has  its  counterpart  in 
every  analogy  we  can  find  in  the  practice  and  pleadings  of 
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our  courts.  No  petition  would  be  regarded  as  sufficient  when 
the  allegations  were  only  in  the  alternative;  and  certainly  no 
answer  would  be  sanctioned  when  the  denials  were  in  the  dis- 
junctive. The  attachment  in  this  case  must  be  dismissed  as 
to  Rowland  Ellis,  but  as  there  is  an  allegation,  in  the  affidavit, 
that  Wm.  Sturges  is  not  a  resident  of  Ohio,  the  order  will  be 
continued,  as  to  him,  and  the  plaintiff  be  at  liberty  to  attach 
his  private  property,  or  whatsoever  interest  he  may  have  in 
the  property  of  Ellis  &  Sturges,  after  the  liabilities  of  that 
firm  have  been  paid.  This  view  of  the  case  renders  it  un- 
necessary for  the  court  to  decide  the  second  proposition  made 
bv  the  defendant's  counsel. 

m 

No  opinion  is  given  upon  the  assignment  made  toMr.Worth- 
ington,  or  the  conveyance  to  Fletcher.  Those  parties  are  not  be- 
fore the  court,  and  we  can  not,  if  we  would,  adjudicate  upon 
their  rights.  We  may  be  permitted  to  say,  however,  that  no 
fact  has  been  disclosed,  on  the  hearing,  that  would  lead  us  to 
believe,  or  suspect,  that  any  fraud  has  been  perpetrated,  or 
intended,  by  the  defendants. 

Attachment  dismissed  as  to  Rowland  Ellis. 


The  City  op  Cincixnati  v.  The  Board  op  Commissioners 

OF  Hamilton  County. 

Z.  The  city  of  Cincinnati  has  rights  and  duties  in  respect  to  the  public 
streets,  in  two  characters*,  one,  as  representing  general  public  inter- 
ests, in  virtue  of  which,  order  is  preserved,  nuisances  punished,  etc.; 
the  other,  individual  and  corporate,  in  virtue  of  which,  grades  are 
fixed,  pavements  laid  and  repaired,  etc.  From  the  exercise  of  its 
powers  in  the  latter  character,  individual  liabilities  accrue.  When,  in 
the  latter  capacity,  it  has  constructed  works,  which  are  destroyed  by 
individuals,  or  the  county,  or  the  State,  under  proceedings  to  vacate 
the  street,  the  city  is  entitled  to  compensation. 

2.  It  IS  not  barred  of  this  right  by  having  fjiiled  to  appear  in  the  pro- 
ceedings, under  the  statutes  providing  for  the  vacation  of  streets, 
because  its  right  so  to  appear  is  not  express  and  clear. 
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J.  So  mnch  of  these  statutes  as  authorizes  the  assessment  of  damages, 
by  way  of  compensation,  without  the  intervention  of  a  jury,  is  incon- 
sistent with  the  present  State  constitution,  and  void. 

Special  Thrm. — ^Application  for  an  injunction. 

The  facts  of  the  case  sufficiently  appear  in  the  decision. 
McGroarty  &  Brown,  for  plaintiff. 
Ferguson  &  Long,  for  defendant. 

Gholson,  J.  On  the  19th  of  November,  1853,  the  defend- 
ant filed  a  petition  in  the  court  of  common  pleas  of  Hamilton 
County,  claiming  to  be  the  owner  of  the  ground,  on  both  sides 
of  certain  parts  of  two  streets,  in  the  city  of  Cincinnati,  de- 
scribed in  the  petition,  stating  that  it  would  conduce  to  the 
general  interest  of  the  city,  to  have  the  parts  of  the  two 
streets  vacated,  for  the  purpose  of  erecting  public  buildings 
for  the  use  of  the  county.  Notice  of  the  filing  of  the  petition 
was  given,  by  posting  a  copy  on  the  door  of  the  court-house, 
and  by  publication  in  a  newspaper  of  general  circulation  in 
the  county.  The  notice  contained  the  substance  and  prayer 
of  the  petition.  The  court  of  common  pleas,  by  an  order 
made  on  the  loth  of  February,  1854,  approved  of  the  notice, 
and  of  the  proof  of  publication. 

On  the  24th  of  March,  1854,  the  court  made  an  order,  vacat- 
ing the  streets,  as  asked  in  the  petition.  The  order  states 
that  the  petition  was  filed  more  than  forty  days  prior  to  the 
terra ;  that  notice  was  g^ven  of  the  filing,  and  of  the  substance 
and  prayer  of  the  petition,  more  than  forty  days  prior  to  the 
terra,  by  publication  and  posting — specifying  the  newspaper 
and  mode — and  that  the  court,  being  satisfied,  upon  hearing 
testimony  adduced  in  open  court,  that  it  would  conduce  to 
the  general  interest  of  said  city  to  declare  said  streets  vacated, 
and  no  person  objecting  to  the  same,  ordered  that  the  prayerof 
the  petition  be  granted,  and  that  the  streets  be  vacated. 

At  and  before  the  institution  of  the  above  proceedings  by 
the  defendant,  and  until  within  a  short  time,  the  plaintiff  has 
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had  in  use,  on  the  side  of  one  of  the  vacated  streets,  a  gutter^ 
for  the  purpose  of  conveying  water,  running  along  a  public 
street,  into  a  sewer,  and  thence  into  Deer  Creek.  This  street 
has  been  constructed  with  a  grade  adapted  to  this  disposition 
of  the  water.  The  defendant  has  entered  upon,  and  is  now 
proceeding  to  make  a  use  of  the  vacated  street  entirely  incon- 
sistent with  such  prior  use  of  the  same  by  the  plaintiff.  The 
result  is,  that  the  defendant  must  either  desist  from  the  con- 
templated use  of  the  vacated  street,  or  the  water,  which  was 
before  conducted  in  that  direction,  must  be  turned  in  another, 
either  by  a  change  in  the  grade  of  the  public  street,  or  by  an 
underground  passage.  Unless  one  course  or  the  other  be 
taken,  there  is  danger  of  serious  injury  by  an  overflow,  not 
only  to  the  public  street,  but  also  to  the  property  of  indi- 
viduals. 

The  plaintiff  now  applies  for  an  injunction,  to  restrain  the 
defendant  from  so  using  the  vacated  street  as  to  obstruct  the 
flow  along  it  of  the  water  from  the  public  street.  The  object 
of  this  application  is,  not  so  much  to  prevent  the  use  of  the 
vacated  street  for  the  purpose  contemplated,  as  to  determine 
upon  whom  devolves  the  cost  and  expense  of  providing  an- 
other channel  for  the  water;  and  this  raises  the  question 
whether  the  defendant  has  the  right  to  use  the  vacated  street,, 
without  any  reference  to  the  use  before  made  by  the  plaintiff, 
and  without  any  compensation  for  the  cost  or  expense  which 
will  ensue  by  altering  the  grade  of  the  public  street,  or  pro- 
viding an  underground  passage  for  the  water.  I  state  the 
question  in  this  way,  because  it  is  clear,  to  my  mind,  that,  so 
far  as  the  defendant  is  concerned,  it  is  entirely  one  of  power 
and  of  compensation.  It  is  not  to  be  expected  that  the  de- 
fendant should,  and,  indeed,  it  is  not  in  the  power  of  the 
board  of  county  commissioners,  to  enter  on  the  public  streets 
of  the  city,  and  change  their  grade ;  the  care  and  supervision 
of  the  streets  is  not  under  the  control  of  the  defendant,  but  of 
the  city  council. 

In  respect  to  the  public  streets,  the  rights  and  duties  of  the 
city  government  partake  of  two  characters,  in  one  of  which 
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the  general  public  interest  is  represented ;  in  the  other,  a  cor- 
porate, or,  so  to  speak,  individual  interest.  In  one  character, 
order  is  preserved,  nuisances  are  punished,  etc. ;  in  the  other, 
grades  are  fixed,  pavements  laid  down  and  kept  in  repair. 
It  has  been  repeatedly  held  in  this  State,  that,  in  the  latter 
character,  the  city  government  assumes  duties  of  such  a  de- 
scription, that  what  may  be  termed  individual  liabilities  ensue. 
If  the  grade  is  changed,  or  if  the  street  be  out  of  repair,  and 
an  injury  ensue,  there  is  a  liability  to  make  the  damage  sus- 
tained, good.  Now,  where,  in  the  construction  of  works  ren- 
dered necessary  by  such  a  duty,  responsibility  is  incurred,  and 
the  benefit  derived  therefrom  is  destroyed  by  the  act  of  an 
individual,  or  of  the  county,  or  the  State,  I  can  see  no  just 
reason  why  compensation  should  not  be  made.  Upon  this 
principle,  I  feel  entirely  satisfied  that  the  city  should  be  com- 
pensated for  any  alteration  in  the  grades  of  the  streets,  or  for 
any  construction  of  a  water-way,  which  may  be  rendered 
necessary  by  the  improvement  to  be  constructed  by  the 
county,  in  the  part  of  the  street  which  has  been  vacated. 
Indeed,  the  only  question  upon  which  I  have  felt  any  diffi- 
culty, is  whether  their  just  right  of  compensation  has  been 
lost  in  consequence  of  the  proceedings  had  in  the  court  of 
common  pleas,  which  have  been  stated  above ;  and,  on  this 
point,  it  is  with  diffidence  that  I  announce  my  conclusion. 

In  looking  into  the  acts  under  which  that  proceeding  was 
had,  (Swan  St.,  951-2,)  it  is  manifest,  that  a  vacation  of  a 
street  is  not. to  be  allowed,  unless  the  general  public  interests 
so  require.  Now,  in  respect  of  such  general  public  interests, 
I  think  the  act  of  vacation,  in  this  case,  not  only  sufficient,  but 
conclusive.  But  the  act  (page  951),  also  contemplates  that 
there  should  be  an  inquiry,  by  the  court,  into  the  damage,  if 
any,  to  the  owners  of  lots  in  the  immediate  vicinity  of  the 
street  to  be  vacated ;  and  when  any  damages  are  assessed  to 
any  such  owner,  they  must  be  paid,  before  the  street  is  closed. 
Now,  the  same  principle  upon  which  damages  are  to  be  al- 
lowed, because  of  any  particular  injury  to  the  owners  of  lots 
not  abutting  on  the    street  vacated,  but    in    its    immediate 
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▼idnin-,  is  that  on  which  the  city  may  he  entitled  to  compen- 
sation under  the  circumstances  of  this  case.  The  act,  how- 
erer,  clearly  contemplates  that  such  claim  for  damages  should 
be  made  in  the  course  of  the  proceedings:  and  for  this  pur- 
pose, among  others,  notice  of  the  filing  of  the  petition,  and  of 
its  object,  is  required  to  be  given  in  a  pubhc  manner.  A 
faOtu'e  to  appear  and  claim  damages  may  well  be  considered 
as  either  a  waiver  of,  or  a  bar  lo  anv  future  claims,  bv  action 
or  otherwise,  on  the  part  of  an  owner  of  kxs  in  the  viciniK  of 
the  vacated  street,  ^\^lethe^  the  plaintiff,  under  this  view, 
and  standing  on  the  same  principle,  has  been  precluded  by  a 
failure  to  assert  her  claim  before  the  court  of  coounoa  pleas, 
is  the  point  of  difficulty  in  the  case. 

There  are  two  consid€nitions,  ;n  view  of  which  I  have  ar- 
rived at  the  conclusion  that  the  plaintiff  is  not  precluded  from 
a  claim  for  compensation,  by  reason  of  the  proceedings  under 
the  statute. 

I-  WTiere  there  b  a  just  claim  to  compensation  for  dama- 
ges sustained,  before  it  can  be  lost,  by  reason  of  a  failure  to 
assert  it  in  a  special  statutory  proceeding,  the  right  to  apply, 
under  that  proceeding,  should  be  plain.  Although  the  claim 
in  this  case  may  rest  on  the  same  principle  as  the  claim  of  an 
owner  of  a  lot,  it  is  not,  in  terms,  embraced  in  the  statute; 
and  it  is,  at  least,  doubtful,  whether  the  provisions  of  the 
statute  would  authorize  an  inquiry'  into,  and  the  assessment  of, 
damages  in  such  a  case  as  the  present. 

The  same  principle  which  governed  the  decision  in  the  case 
of  Cincinnati  v.  Coombs.  i6  Ohio,  i8i,  appears  to  be  applica- 
ble to  this  point  of  the  case :  and  the  cit^-  appears  to  be  fairly 
entitled  here  to  the  benefit  of  the  rule,  mider  the  application 
of  which  she  was  held  liable  in  that  case. 

II.  So  much  of  the  act  for  the  vacation  of  streets  as  pro- 
vides for  an  assessment  of  damages,  the  same  not  contem- 
plating or  authorizing  the  intervention  of  a  jury,  but  the  sum- 
mary action  of  the  court,  may  be  considered  inconsistent  with 
the  new  constitution,  and  no  lonj^er  in  force.  If  the  general 
public  interest  requires  the  vacation  of  a  street,  any  particular 
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damage  to  an  individual  should  be  compensated,  and  it  may 
well  be  held  that  this  cocnpensation  should  be  estimated  by  a 
jury,  if  the  party  entitled  to  it  shall  so  require.  It  is  true,  the 
case  is  not  within  the  letter  of  the  constitution,  providing  for 
the  taking  of  private  property,  for,  strictly,  no  property  is 
taken.  The  provision,  securing  a  right  of  trial  by  jury,  may 
have  a  more  close  application.  The  two  provisions,  taken 
together,  make  it  exceedingly  questionable,  whether  the  pro- 
vision in  the  act  in  relation  to  the  vacating  of  streets,  as  to 
the  mode  of  assessing  damages,  by  a  summary  inquiry  before 
the  court,  can  now  be  in  force.  It  certainlv  was  enacted  on 
the  same  principle  as  other  proceedings  for  the  condemnation 
of  private  property,  which,  before  the  new  constitution, 
were  frequently  authorized,  without  the  intervention  of  a 
jury.  If  such  proceedings  must  be  considered  inconsistent 
wth  the  new  constitution,  it  is  difficult  to  see  how  the 
mode  of  assessment,  clearly  contemplated  by  the  act  for  the 
vacation  of  streets,  can  now  be  maintained.  If  there  be,  in 
such  a  case  as  the  present,  a  fair  claim  for  compensation,  I 
think  the  principles  of  the  constitution  do  not  authorize  me 
to  hold  that  it  must  be  submitted  for  assessment,  in  a  pro- 
ceeding, the  provision  for  which  does  not  authorize,  and 
does  not  contemplate,  the  intervention  of  a  jury. 

On  the  whole,  I  am  satisfied  that  the  plaintiff  is  entitled 
to  be  compensated,  and  that  the  remedy  offered,  under  the 
proceedings  before  the  court  of  common  pleas,  was  of  a 
character  too  doubtful  and  uncertain  to  require  that  it 
should  have  been  resorted  to,  and  a  failure  to  do  so,  con- 
stitutes no  bar  to  the  present  proceeding. 

Unless  the  matter  shall  be  arranged  between  the  parties, 
as  it  is  not  desired  to  arrest  the  progress  of  the  improve- 
ment proposed  by  the  defendant,  an  order  may  be  so  framed 
that  the  necessary  w^ork,  to  provide  for  the  flow  of  water, 
shall  be  done  by  the  plaintiflf,  the  defendant  undertaking  to 
pay  for  the  same,  under  the  further  order  of  the  court,  in 
the  case. 
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1.  The  repeal  of  the  act  of  March  12,  a.  d.  1852,  creating  the  criminal 
court  of  Hamilton  county,  invested  the  court  of  common  pleas  of 
that  county  with  jurisdiction  in  all  criminal  cases,  as  conferred  on 
courts  of  common  pleas  by  the  general  law  of  the  State. 

2.  Whether  a  court  of  general  criminal  jurisdiction  has  jurisdiction  of 
a  particular  oflfense,  would  not  be  a  proper  subject  of  inquiry  on  an 
application  in  habeas  corpus  before  another  tribunal. 

3.  The  act  conferring  criminal  jurisdiction  upon  jprobate  courts  ex- 
cluded the  county  of  Hamilton,  by  reason  of  the  exception  con- 
tained in  the  33d  section  of  that  act,  in  reference  to  counties  "in 
and  for  which  a  special  criminal  court  is  now,  or  may  hereafter  be» 
established  by  law.' 


tt 


Special  Term. — ^Application  for  a  discharge  from  the  cus- 
tody of  the  sheriff,  the  petitioner  being  in  arrest,  under  a 
capias  from  the  court  of  common  pleas  of  Hamilton  county. 

On  March  12,  A.D.  1852,  an  act  was  passed,  creating  and 
conferring  criminal  jurisdiction  on  the  criminal  court  of 
Hamilton  county,  and  divesting  the  court  of  common  pleas 
of  such  jurisdiction.  On  May  i,  A.D.  1854,  the  act  creating 
the  criminal  court  was  abolished. 

A.  J.  Pruden  and  T.  A.  O'Connor,  for  petitioner. 
Joseph  Cox,  for  the  State. 

GiiOLSON,  J.  This  is  an  application  for  a  writ  of  habeas 
corpus.  The  defendant  has  been  arrested  under  a  capias,  to 
answer  an  indictment  in  the  court  of  common  pleas,  for 
selling  intoxicating  liquors.  It  is  claimed  that  the  court  of 
common  pleas  has  no  jurisdiction  of  such  a  case;  that  the 
process  is  therefore  a  nullity,  and  that  the  defendant  is  de- 
tained without  any  legal  authority. 

The  writ  of  habeas  corpus  is  a  writ  of  right.  If,  under 
color  of  authority  from  any  court,  a  citizen  is  deprived  of  his 
liberty,  when  there  is  no  jurisdiction  or  power  in  such  court 
to  authorize  his  detention,  it  would  be  difficult    to    say    that 
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such  deprivation  of  liberty  was  not  unlawful,  and  that  a  case 
was  not  presented,  in  which  the  privilege  of  the  writ  of 
habeas  corpus  might  not  be  properly  claimed.  I  feel,  there- 
fore, bound  to  inquire  whether  there  be  any  foundation  for 
the  assertion,  that  the  court  of  common  pleas  has  no  juris- 
diction or  power  to  authorize  the  detention  of  the  party  in 
this  case.  And  this  inquiry  is  to  be  strictly  limited  to  the 
mere  question  of  jurisdiction  and  power.  With  the  regular- 
ity of  the  process,  or  proceedings  of  the  court  of  common 
pleas,  I  have  nothing  to  do.  A  writ  of  habeas  corpus, 
whether  issued  by  a  single  judge  or  the  highest  court,  can 
not  be  converted  into  a  writ  of  error  to  correct  irregularities 
or  informalities. 

The  courts  of  common  pleas  are  the  constitutional  courts 
of  general  original  jurisdiction.  Section  4  of  article  4  of  the 
constitution  provides,  that  "The  jurisdiction  of  the  courts  of 
common  pleas,  and  of  the  judges  thereof,  shall  be  fixed  by 
law."  In  pursuance  of  this  injunction  of  the  constitution, 
the  General  Assembly,  by  an  act  first  passed  on  the  14th  of 
March,  1853,  and  amended  on  the  29th  of  April,  1854,  pre- 
scribed the  general  jurisdiction  of  the  court  of  common  pleas 
as  follows: 

"The  court  of  common  pleas  shall  have  original  jurisdic- 
tion in  all  civil  cases,  when  the  sum,  or  matter  in  dispute, 
exceeds  the  jurisdiction  of  the  justices  of  the  peace;  and 
appellate  jurisdiction  from  the  decision  of  county  commis- 
sioners, justices  of  the  peace,  and  other  inferior  courts  in  the 
proper  county,  in  all  civil  cases,  subject  to  the  regulation 
provided  by  law.  It  shall  have  original  jurisdiction  of  all 
crimes  and  offenses,  except  in  cases  of  minor  offenses,  the 
exclusive  jurisdiction  of  which  is  invested  in  justices  of  the 
peace,  or  that  may  be  vested  in  courts  inferior  to  the  common 
pleas.  Provided,  however,  that  in  all  criminal  cases,  where  a 
person  shall  be  indicted  and  tried  in  the  court  of  common 
pleas,  for  an  offense  properly  recognizable  therein,  and  he  shall 
be  found  guilty  of  any  such  minor  offense,  embraced  within 
the  terms  of  the  indictment,  the  jury  snail  so  return  in  their 
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verdict,  and  the  court  shall  thereupon  proceed  to  pass  the 
sentence  prescribed  by  law  in  such  case." 

Such  is  the  law,  by  which,  in  the  language  of  the  constitu- 
tion, the  jurisdiction  of  the  courts  of  common  pleas  is  fixed. 
Independent  of  its  recent  enactment,  it  must  be  considered 
as  generally  applicable  to  each  and  every  court  of  common 
pleas  in  the  State.  The  grant  of  jurisdiction  in  criminal 
cases  is  general,  and  though  subject  to  an  exception,  must 
prevail,  and  apply  to  any  and  all  cases  not  embraced  by  that 
exception.  It  undoubtedly  covers  the  present  case,  unless  a 
jurisdiction  over  it  has  either  been  expressly  taken  away  by 
some  other  law,  or  is  vested  exclusively  in  some  inferior  court, 
within  the  meaning  of  the  exception. 

On  the  I2th  of  March,  1852,  an  act  was  passed,  creating  the 
criminal  court  of  Hamilton  county,  and  conferring  on  that 
court  full  and  complete  jurisdiction  of  all  crimes  and  offenses 
in  the  county.  By  the  5th  section  of  that  act,  it  was  pro- 
vided that  the  court  of  common  pleas  of  Hamilton  county 
should  not  have  concurrent  jurisdiction  of  crimes  and  offenses 
with  the  criminal  court.  Had  this  act  continued  in  force, 
undoubtedly.,  the  jurisdiction  of  the  court  of  common  pleas 
in  such  a  case  as  the  present,  could  not  be  maintained.  But 
on  the  I  St.  of  May,  1854,  that  act,  and  others,  establishing  the 
criminal  court,  and  conferring  on  it  the  exclusive  jurisdiction 
as  to  crimes  and  offenses  in  the  county  of  Hamilton,  appears 
to  have  been  repealed.  Such  repeal,  in  my  judgment,  left 
the  county  of  Hamilton  under  the  operation  of  the  general 
law  regulating  the  jurisdiction  of  courts  of  common  pleas, 
which  has  been  already  quoted.  If,  by  the  operation  of  the 
act  creating  the  criminal  court,  the  county  of  Hamilton  was 
taken  out  of  the  operation  of  the  general  law,  as  to  the  juris- 
diction of  its  court  of  common  pleas  in  criminal  cases,  then, 
after  the  repeal  of  the  law  creating  the  criminal  court,  any 
future  criminal  case  which  might  arise  would  stand,  on  prin- 
ciples clearly  settled,  in  respect  of  that  law  and  court,  pre- 
cisely as  if  neither  had  ever  existed.  The  jurisdiction  over 
such  a  case  would  depend  on  the   general   law  of   the   State; 
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the  restriction  upon  the  operation  ol  the  law  in  the  particular 
county  not  impairing  its  existence  as  a  general  law,  adapted 
to  meet  any  case  which  might  arise,  so  sooci  as  the  restriction 
was  removed. 

If  it  were  competent,  as  it  undoubtedly  was,  for  the  Gen- 
eral Assembly  to  limit  the  operation  of  the  general  law  con- 
ferring criminal  jurisdiction  on  the  courts  of  common  pleas, 
in  reference  to  the  county  of  Hamilton,  by  the  creation  of  a 
criminal  court,  and  to  do  this  no  express  amendment  or  mod- 
ification of  the  general  law  was  required,  there  can  be  no 
reason  whatever  to  claim,  that  when  the  law  enacting  the 
criminal  court  was  repealed,  it  was  necessary  to  make  any 
express  provision  as  to  the  operation  of  the  general  law  within 
the  county  of  Hamilton.  It  seems  too  clear  to  require  argu- 
ment, that  when  the  limit  was  removed,  the  law,  undoubtedly 
all  the  time  in  full  life,  by  its  own  proper  vigor,  had  that 
operation  of  which  it  was  capable.  To  such  a  case  as  this, 
the  last  clause  of  the  i6th  section  of  the  2d  article  of  the 
constitution  (even  if,  in  any  case,  it  could  be  considered  as 
being  any  thing  more  than  directory  to  the  legislature), 
docs  not  apply.  There  is  a  manifest  distinction,  between 
reviving  an  act  which  has  been  repealed,  and  removing  a 
restriction  upon  the  operation  oi  a  general  law  still  remaining 
in  force  and  effect. 

From  this  view  it  follows,  to  my  mind,  conclusively,  that 
when  the  criminal  court  was  abolished,  it  did  not  require  any 
express  provision  to  give  to  the  court  of  common  pleas  of 
Hamilton  county,  the  jurisdiction  in  all  criminal  cases,  con- 
ferred by  the  general  law  of  the  State  on  courts  of  common 
pleas.  There  was  no  necessity  to  re-enact,  for  a  particular 
county,  a  law  applicable  to  all  counties  in  the  State. 

It  certainly  can  not  be  claimed  that  there  is  any  thing  in 
the  act  to  abolish  the  criminal  court,  that,  in  express  terms, 
limits  the  jurisdiction  of  the  court  of  common  pleas  as  de- 
fined by  the  general  law.  All  that  was  necessary  to  carry 
out  the  intention  of  that  act  was,  to  repeal  the  different  acts 
establishing  and  regulating  the  criminal  court,  and  to  provide 
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for  the  transfer  of  its  unfinished  business  to  the  court  of  com- 
mon pleas. 

It  is  not  uncommon  in  legislation,  from  abundant  caution, 
though,  as  before  said,  entirely  unnecessary,  when  any  par- 
ticular case  is  excepted  from  the  operation  of  a  general  law, 
and  the  exception  is  afterward  annulled,  to  provide  that  the 
case  shall  be  governed  by  the  general  law.  This  may  be 
done  in  terms  more  or  less  definite,  but  the  intention  in  such 
instances  is  clearly  perceptible.  Such  I  understand  to  be  the 
intent  of  the  last  clause  of  the  2d  section  of  the  act  to  abolish 
the  criminal  court,  which  provides  that  the  court  of  common 
pleas  "shall  have  such  powers  and  jurisdiction  in  criminal 
matters,  in  the  county  of  Hamilton,  as  are  conferred  by  law 
upon  the  courts  of  common  pleas  in  other  counties  in  this 
State."  The  idea,  that  to  determine  the  jurisdiction  of  the 
court  of  common  pleas  of  Hamilton  county,  we  are  to  look 
to  the  counties  in  the  State  other  than  that  county,  and  in- 
quire into  tlie  jurisdiction  which  may  be  conferred  by  law 
upon  their  courts  of  common  pleas,  and  not  to  the  general 
law  of  the  State  defining  the  jurisdiction  of  all  courts  of 
common  pleas,  can  not,  in  my  opinion,  be,  with  any  propriety, 
maintained.  The  obvious  intention  of  the  legislature  was  to 
remove  the  limit  and  exception  to  the  operation  of  the  gen- 
eral law,  arising  from  the  existence  of  the  criminal  court,  and 
leave  the  court  of  common  pleas  of  Hamilton  county  to  be 
governed  by  that  general  law. 

The  general  law,  in  express  terms,  provides  that  the  court 
of  common  pleas  shall  have  original  jurisdiction  of  all  crimes 
and  offenses.  The  only  inquiry  which  remains  is,  whether 
this  be  a  case  wiihin  the  exception — ^whether  it  be  a  minor 
offense,  "the  exclusive  jurisdiction  of  which  is  invested  in 
justices  of  the  peace,  or  that  may  be  invested  in  courts  inferior 
to  the  common  pleas." 

I  am  by  no  means  satisfied,  that  on  an  application  for  a 
writ  of  habeas  corpus,  it  can  be  required  of  me  to  make  this 
inquiry.  If  a  court  of  exclusive  civil  jurisdiction  should  take 
cognizance  of  a  criminal  case,  the  party  detained    on    the 
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charge  of  a  crime,  under  the  authority  of  such  a  court,  might 
well  apply  for  the  writ.  But  when  a  court  has  a  general 
jurisdiction  of  crimes  and  offenses,  subject  to  certain  excep- 
tions, whether  any  case,  or  class  of  cases,  comes  within  the 
exception,  seems  to  be  properly  cognizable  in  that  cooirt,  and 
with  the  steps  taken  to  bring  the  case  before  it,  there  is  a 
serious  doubt  whether  any  interference,  by  a  writ  of  habeas 
corpus,  would  be  proper. 

I  might,  perhaps,  be  relieved  from  the  inquiry  on  another 
ground.  Having  decided  that  the  act  re-enacted  on  the 
29th  of  April,  1854,  and  quoted  above,  prescribes  the  jurisdic- 
tion of  the  court  of  common  pleas  m  criminal  cases,  and  it 
being  conceded,  by  the  cotmsel  who  presented  the  applica- 
tion, that  exclusive  jurisdiction  of  the  offense  charged  in  this 
case  is  neither  vested  in  justices  of  the  peace,  nor  in  any 
inferior  court,  the  irresistible  conclusion  is,  that  it  remains 
with  the  common  pleas.  Indeed,  the  question  becomes  a 
very  simple  one,  if,  as  I  have  endeavored  to  show,  the  gen- 
eral law  is  now  in  operation  in  the  county  of  Hamilton. 
The  legislature  has  not  failed  to  provide  a  tribunal  for  the 
trial  of  minor  offenses  committed  within  that  county.  Juris- 
diction over  them  is  vested  either  in  the  common  pleas,  the 
justices  of  the  peace,  or  in  the  probate  court.  If  it  can  not 
be  shown  to  have  been  vested  in  the  two  latter,  or  one  of 
them,  it  must  exist  in  the  common  pleas.  It  might  possibly 
be  claimed  that  the  jurisdiction  of  minor  offenses  Is  vested 
in  the  probate  courts,  as  is  the  case  in  other  counties  of  the 
State:  but  the  general  and  comprehensive  terms  in  which 
laws  organizing  the  courts  of  justice  of  a  State  are  usually 
framed,  will,  in  the  absence  of  any  express  provision  to  that 
effect  (which  surely  can  not  be  expected),  prevent  such  a 
construction  of  them  as  to  allow  offenses  to  go  without  trial 
or  punishment.  And  surely  no  court,  or  judge,  ought  ever  to 
adopt  such  a  construction,  unless  compelled  thereto  by  the 
imperative  language  of  the  statutes. 

Upon  examining  the  act  conferring  criminal  jurisdiction 
upon  probate  courts,  I  am  satisfied  no  such  jurisdiction  has 
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ever  been  vested  in  the  probate  court  of  Hamilton  county. 
That  county  was  excepted  from  the  operation  of  the  act 
conferring  such  jurisdiction,  by  a  description  as  clear  as  if  it 
had  been  expressly  named.  The  33d  section  of  the  act 
provided:  ''That  the  provisions  of  this  act,  which  relate  to 
the  exercise  of  criminal  jurisdiction  by  the  probate  courts, 
shall  not  extend  to  any  county  in  and  for  which  a  special 
criminal  court  is  now,  or  may  hereafter  be,  established  by 
law."  At  the  time  of  the  passage  of  that  act,  a  special 
criminal  court  was  established  in  Hamilton  county.  The 
mere  abolition  of  that  court  would  not,  in  the  absente  of 
some  declaration  of  an  intention  on  the  part  of  the  legisla- 
ture, confer  a  jurisdiction  before  expressly  excluded.  So  far 
from  any  such  intention  appearing,  the  inference  to  be 
drawn  from  the  act  abolishing  the  criminal  court,  is  to  the 
contrary.  There  is  not  only  no  repeal,  or  modification  of  the 
33d  section  of  the  probate  act,  but  all  the  business  in  the 
criminal  court,  some  of  which  must  doubtless  have  been  of  a 
character  proper  for  the  probate  court,  if  exercising  criminal 
iurisdiction,  was  directed  to  be  transferred  to  the  court  of 
common  pleas. 

I  concur,  therefore,  with  the  counsel  who  has  presented  the 
application  for  the  writ,  that  the  probate  court  has  no  juris- 
diction of  the  offense  charged  in  this  case,  but  I  can  not,  for 
the  reasons  stated,  follow  him  in  the  conclusion  that  no  other 
court  has.  On  the  contrary,  in  my  opinion,  the  court  of 
common  pleas  has,  within  the  county  of  Hamilton,  jurisdic- 
tion of  all  minor  offenses,  the  jurisdiction  of  which  is  not 
"exclusively  invested  in  justices  of  the  peace."  I  do  not 
think  it  was  the  intention  of  the  legislature,  that  the  juris- 
diction of  the  court  of  common  pleas,  in  criminal  cases, 
should  be  defined  and  limited  by  any  phrases  found  in  the 
act  abolishing  the  criminal  court,  but  by  the  clear  and  com- 
prehensive terms  of  the  5th  section  of  the  act  organizing 
courts  of  justice  in  the  State.  Looking  to  that  section  as  a 
guide.  I  find  no  difficulty.  The  court  of  common  pleas  has 
the    jurisdiction,  unless  it  be  vested  elsewhere;  it  has  not 
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been  claimed,  and  I  have  been  unable  to  discover  that  it  is 
so  vested. 

In  my  opinion,  the  court  of  common  j^eas  has  jurisdiction 
of  the  offense  charged  in  the  capias,  and  the  party  must  be 
remanded  to  custody. 


ShEAD,  CoLLARD  &  HUGHl^S  V.  CHRlSPlCtD  &  P£AI«E. 

1.  The  filing  of  a  demurrer  and  an  answer,  to  the  same  stated  cause 
of  action,  is  not  permissible.  In  such  case,  a  motion  to  compel  an 
election  will  be  granted. 

2.  A  motion  to  strike  out  specified  defenses  from  an  answer,  for  al- 
leged uncertainty,  will  not  be  entertained. 

SpHCIAI,  Term. — ^Action  in  attachment,  to  recover  from 
Chrisfield  &  Peale,  as  payees  and  indorsers  of  four  promissory 
notes.  Samuel  Peale,  one  of  the  defendants,  has  filed  a  gen- 
eral demurrer  to  the  petition,  and,  at  the  same  time,  has  filed 
his  answer,  alleging  three  defenses  to  the  action. 

Plaintiff  now  moves  to  strike  out  the  answer  and  demurrer, 
on  the  ground  that  the  defendants  can  not  demur  and  plead 
to  the  same  matter,  at  the  same  time. 

Tilden,  Rairden  &  Curwen,  for  plaintiffs. 

Collins  &  Herron,  for  defendants. 

Storer,  J.  The  defendants  demur  to  the  whole  petition, 
thev  have  also  filed  their  answer. 

The  plaintiffs  move  to  strike  out  the  demurrer,  and  the  first 
and  third  clauses  of  the  answer  for  irrelevancy. 

The  question  made  on  these  pleadings  is,  can  the  defend- 
ants demur  and  answer,  at  the  same  time,  to  the  whole  pe- 
tition? 

By  section  84  of  the  code,  the  only  pleadings  per- 
mitted are  an  answer  or  demurrer;  section  87  prescribes  the 
causes  of  demurrer,  and  requires  that  thev  should  be  definitely 

(2) 


i8  SUPERIOR  COURT  OF  CINCINNATI. 

Smead,  Collard  &  Hughes  v.  Chrisfield  &  Peale. 


stated;  by  section  91,  the  defendant  may  demur  to  one  or 
more  of  the  several  causes  of  an  action  stated  in  the  petition, 
and  answer  to  the  residue;  by  section  136,  when  a  demurrer  is 
overruled  the  party  may  have  leave  to  answer  or  reply. 

These  sections,  as  well  as  the  whole  object  of  the  code, 
clearly  indicate  what  the  defendant  is  permitted  to  do. 

He  can  not  demur  to  the  whole  petition,  and  answer  it  at 
the  same  time ;  this  was  the  old  rule  in  pleading ;  no  defend- 
ant could  demur  and  plead  to  the  same  count  in  the  declara- 
tion, and  this  was  also  the  proceeding  in  chancer}'.  We  are 
not  inclined  to  strike  out  any  pleading,  except  in  such  cases, 
where  the  matters  set  forth  are  frivolous,  and  clearly  improper 
to  be  stated ;  but  we  have  power  to  compel  the  defendants  to 
elect  between  their  demurrer  and  their  answer.  If  the  first 
is  insisted  on,  the  last  must  be  withdrawn ;  and  on  the  other 
hand,  if  the  answer  is  relied  on,  the  demurrer  should  be  re- 
tracted. If  the  answer  is  retained,  we  will  not  entertain  the 
motion  to  strike  out  the  first  and  third  clauses,  but  will  g^ve 
the  plaintiff  leave  to  file  his  application  in  the  proper  form, 
to  compel  the  defendant  to  make  the  clauses  in  his  answer 
more  definite  and  certain. 

This  will  satisfy  the  justice  of  the  case,  and  protect  the 
rights  of  the  parties. 

The  defendant  must  make  his  election  as  indicated. 
The  motion  to  strike  out  the  demurrer,  and  the  several  clauses 
in  the  answer,  is  overruled. 


Smead,  Collard  &  Hughes  v.  Chrisfield  &  Peale. 

1.  In  an  action  upon  a  promissory  note,  by  the  payee  against  the 
maker,  it  is  no  defense  thereto  to  state  an  indebtedness  from  the 
payee  to  the  maker,  for  usurious  interest  paid  in  various  other  prior 
business  transactions. 

2.  A  counterclaim  must  be  specific  and  certain  in  its  statement,  and 
must  arise  out  of,  or  be  connected  with,  the  plaintiff's  present  claim. 
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Special  Tekm. — On  demurrer  to  counterclaim.  This  is  an 
action  in  attachment,  to  recover  the  amount  of  two  promissory 
notes,  the  defendants  being  the  makers  of  the  one  and  in- 
dorsers  of  the  other,  in  the  firm  name. 

Samuel  Peale  files  his  separate  answer,  and  as  a  third  cause 
of  defense  alleges: 

"Third.  Defendant  claims,  that  in  discounting  said  notes,  said 
plaintiffs  deducted  a  much  higher  than  legal  interest,  and 
that  the  proceeds  of  the  same,  received  by  said  Chrisfield, 
were  much  less  than  the  face  of  said  notes;  all  of  which  de- 
fendant asks  mav  be  deducted  from  the  amount  still  due  on 
^d  notes. 

And  the  said  defendant,  by  way  of  counterclaim,  states 
that  said  William  Chrisfield,  during  the  past  year,  has  been 
in  the  frequent  habit,  as  defendant  is  informed,  of  using  de- 
fendant's name  in  borrowing  money  from  said  plaintiffs,  and 
has  paid  plaintiffs  a  very  large  sum  of  illegal  interest,  on  dis- 
counts of  paper  signed  in  the  name  of  Chrisfield  &  Peale,  the 
exact  amount,  or  an  accurate  account  of  which  defendant 
can  not  give,  as  it  is  within  the  knowledge  of  plaintiffs  solely, 
but  which,  if  defendant  is  compelled  to  pay  the  notes  now 
held  by  plaintiffs,  should  be  deducted  therefrom. 

Defendant  therefore  asks  that  said  plaintiffs  be  compelled 
to  make  a  full  and  accurate  statement  of  all  discounts,  or 
loans  of  money,  made  by  them  to  William  Chrisfield,  in  the 
name  of  Chrisfield  &  Peale,  and  of  all  deductions  for  interest 
made  by  them  on  notes  so  discounted,  and  of  all  interest  in 
whatever  shape,  received  by  them  in  the  name  of  Chrisfield  & 
Peale,  and  that  the  full  amount  of  the  same  may  be  deducted 
from  the  amount  of  said  notes." 

To  which  plaintiffs  demur. 

Tilden,  Rairden  &  Curwen,  for  plaintiffs. 

Collins  &  Herron,  for  defendant,  Peale. 

Stoker,  J.  The  defendants  set  up,  by  way  of  counterclaim, 
that  Chrisfield,  one  of  the  parties,  during  the  last  year  had 
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borrowed  money  of  the  plaintiffs,  in  the  name  of  both  defend- 
ants, and  paid  large  sums  for  excessive  interest,  which  are 
asked  to  be  deducted  from  the  notes  declared  upon  in  the 
petition. 

To  this  the  plaintiffs  demur,  and  assign  that  the  matter 
described,  is  not  in  the  nature  of  a  counterclaim,  or  set-off.  By 
the  section  94  of  the  code,  we  can  not  perceive  that  the  de- 
fendant's claim  can  be  supported.  If  it  was  a  counterclaim, 
it  is  not  stated  with  any  certainty;  no  amount  is  alleged,  no 
specific  notes  are  named,  as  having  been  given,  nor  any  cer- 
tain allegation  of  an  existing  right  to  lessen  the  amount  for 
any  "cause  arising  out  of,  or  connected  with,  the  plaintiff's 
claim." 

But  if  it  was  alleged  that  the  claim  constituted  a  set-off» 
how  must  it  be  regarded? 

By  the  section  97,  a  set-oflf  must  be  "a  cause  of  action  aris- 
ing  upon  a  contract,  or  ascertained  by  the  decision  of  the 
court."  We  suppose  that  the  commonly  received  rule,  that 
the  claim  sought  to  be  set  off,  must  be  liquidated,  or  capable 
of  being  liquidated,  applies,  under  the  code,  as  it  ever  has  in 
our  former  practice  under  the  old  law  (Swan's  Stat.,  850) ;  or 
it  may  be,  as  intimated  in  that  statute,  the  judgment  of  a  com- 
petent court  between  the  same  parties.  Whether  the  defend- 
.  ant^s  claim  comes  within  either  of  these  divisions,  must  de- 
termine the  question. 

The  right  to  be  allowed,  by  recoupment,  for  any  excess  of 
interest  paid,  is  certainly  confined  to  a  suit  brought  upon  the 
note,  or  contract,  on  which  usury  has  been  received.  This  is 
the  language  of  the  law  of  Feb.  18,  1848  (Curwen,  849).  But 
this  is  not  the  condition  of  the  defendants.  Thev  sustain  no 
such  relation  to  the  plaintiffs ;  nor  does  the  last  clause  of  sec- 
tion 6  of  the  law  referred  to,  which  authorizes  the  excessive 
interest  to  be  recovered  back,  by  action  against  the  party  re- 
ceiving it,  give  the  defendants  any  right  to  recover,  in  the 
form  as  now  presented.  The  claim  does  not  arise  upon  con- 
tract ;  the  only  contract  between  the  parties  was  to  pay  what 
they  undertook  to  pay ;  and  if  both  have  broken  the  law,  th<» 
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one  by  receiving  and  the  other  by  paying,  they  are  both  *'in 
pari  delicto,"  and  therefore  without  the  remedy  given  by 
law  to  recover  back  the  usurious  interest.  They  should  be  left 
where  the  court  finds  them.  A  remedy,  however,  is  given ;  it 
is  a  special  one — ^the  creation  of  the  statute,  not  the  act  of  the 
parties — and  can  not,  therefore,  be  set  up  to  defeat  this  action. 

The  demurrer  is  sustained. 


Horace  Bronson  v.  John  A.  Metcali^. 

Depositions,  disclosing'  facts  important  for  the  defense,  were  offered  by 
the  defendant,  and  not  permitted  by  the  court  to  be  read  in  evi- 
dence, but  were,  nevertheless,  taken  by  the  jury  into  their  room,  and 
were  before  them  when  they  deliberated  upon  and  found  their  ver- 
dict Held:  That  although  it  is  difncult  to  say  what  degree  of  influ- 
ence testimony  taken  by  a  party  litigant  may  have  had  upon  the 
jury,  yet  the  court  can  not  but  conclude  that  the  depositions  had 
their  influence  upon  the  jury  in  making  up  their  verdict,  and  a  new 
trial  should  therefore  be  granted. 

Special  Term. — On  motion,  by  plaintiff,  to  set  aside  ver- 
<Hct. 

The  facts  sufficiently  appear  in  the  decision. 

Grames  &  Stille,  for  plaintiff. 

John  G.  Douglass  and  T.  J.  Gallagher,  for  defendant. 

Storer,  J.  Several  grounds  for  a  new  trial  have  been 
urged,  but  as  one  of  them,  in  our  opinion,  is  sufficient,  we 
need  not  refer  to  the  others. 

It  is  alleged  by  the  plaintiff,  and  admitted  by  the  defendi- 
ant,  that  a  deposition,  which  was  not  read  in  .evidence,  was 
taken  by  the  jury  into  their  room,  and  was  before  them 
■when  they  deliberated  upon  and  found  their  verdict. 

The  deposition  was  originally  taken  by  the  defendant  to 
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be  used  on  the  trial,  but  was  not  in  evidence.  It  contains 
testimony  very  pertinent  to  the  defense,  and  which  might 
possibly  have  had  weight  with  the  jury.  It  does  not  appear 
that  it  was  read  by  the  jury,  nor  is  it  proven  that  it  was  not. 

It  was  formerly  held  that  if  the  jury  carry  with  them 
from  the  bar,  written  evidence  which  was  given  in  court, 
unless  authorized  to  take  it  by  the  court,  or  the  parties,  the 
verdict  would  be  good,  though  the  panel  should  be  pun- 
ished. 7  Bac.  Abridg.  lo;  Cro.  Eliz.,  6i6,  Graves  v.  Short. 
There  was  an  exception  made,  however,  as  to  writings 
"under  hand  and  seal."  12  Mod.  520,  Lord^  Petre  v. 
Heneage. 

So,  if  a  scroll  which  concerns  the  issue  and  does  not  in- 
duce any  partiality,  be  cast  among  the  jurors,  the  verdict  is 
not  thereby  made  void.  21  Vin.  Ab.  G.  2,  454;  2  Hales,  P. 
G.  306. 

In  Salkeld,  645,  Rex  v.  Burdett,  the  jury  took  with 
them  an  act  of  the  common  council;  a  new  trial  for  that 
cause  was  refused,  on  the  ground  that  the  act  was  evidence 
on  neither  side.  Also,  i  Lord  Raymond,  148;  but  Holt, 
C.  J.  said,  if  the  act  had  been  evidence  only  on  one  side, 
a  new  trial  should  have  been  granted. 

In  3  John.  252,  Hackley  v.  Hastie,  the  court  say,  "some 
of  the  ancient  cases  are  very  strict,  but  of  late  years,  courts 
have  been  inclined  to  be  less  rigid.  If  the  jury  have  never 
looked  at  the  papers,  nor  have  been  influenced  by  them,  there 
can  be  no  just  cause  for  setting  aside  the  verdict." 

A  somew^hat  different  conclusion  is  indicated  in  8  Bar- 
bour, 46,  Durfee  v.  Eveland,  where  the  fact  of  the  evidence 
being  before  the  jury,  if  once  admitted,  the  presumption  is 
held  to  be  that  injustice  has  been  done. 

It  is  certainly  difficult  to  say  what  degree  of  influence 
testimony  taken  by  a  party  litigant  may  have  had  upon  the 
jury;  we  can  not,  therefore,  separate  it,  giving  to  one  por- 
tion a  certain  value,  and  to  the  other  no  real  effect.  It  may 
be  that  the  opinion  of  some  of  the  panel,  at  least,  was 
molded  by  the  very  evidence  that  we  should  regard  as  irrel- 
evant, if  not  worthless. 
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In  the  case  before  us,  depositions  offered  by  the  defendant, 
and  which  were  not  permitted,  by  the  court,  to  be  read, 
were  taken,  nevertheless,  by  the  jury  into  their  room;  the 
facts  which  the  depositions  disclosed  were  important  for  the 
defense  to  have  proved,  and  it  seems  to  us,  we  can  not  but 
conclude  that  they  were  read  and  had  their  influence  upon 
the  jury  in  making  up  their  verdict. 

We  find  the  spirit  of  the  rule  very  fully  set  forth  and  vin- 
dicated in  I  Pick.  337,  Sargeant  v.  Roberts;  and  we  adopt 
it  as  the  onlv  safe  one  for  us  to  follow. 

We  think,  the  plaintiff,  under  all  the  circumstances,  is 
entitled  to  a  new  trial,  which  is  accordingly  granted. 


Davis   &  Major  v.   Cincinnati,   Hamiwon   &   Dayton 

R.  R.  Co. 

1.  Where  the  defendant  failed  to  deliver,  in  a  reasonable  time,  a  boiler 
constructed  for  a  steam  saw-mill,  the  measure  of  damages  would 
be  as  follows:  the  actual  expenses  incurred,  as  well  as  the  reason- 
able time  and  trouble  in  traveling  to  ascertain  what  had  become  of 
the  boiler,  and  the  expense  incurred  in  preparations  for  connecting 
the  boiler  with  the  fixtures  and  machinery  of  the  saw-mill,  and  in- 
terest on  the  value  of  the  property  during  the  time  of  detention. 

2,  That  the  profits  which  might  have  been  realized,  had  the  boiler 
reached  its  destination  at  the  proper  time,  were  not  proper  and  rea- 
sonable charges,  and  should  not  be  allowed. 

Special  Term. — An  action  to  recover  damages,  caused  by 
delay  in  the  transportation  and  delivery  of  an  iron  boiler, 
shipped  at  Cincinnati,  for  carriage  to  Knightstown,    Indiana. 

The  facts  sufficiently  appear  in  the  decision. 

Jones  &  Ware,  for  plaintiffs. 

Worthington  &  Matthews,  for  defendant. 

Gholson,  J.  This  was  an  action  to  recover  damages  for 
the  failure,  on  the  part  of  the  defendant,  to  deliver,  within 
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a  reasonable  time,  a  boiler  constructed  to  be  used  in  a  steam 
saw-mill.  It  was  admitted  that  there  had  been  a  breach  of 
the  contract  for  the  delivery;  the  contest  was,  as  to  the 
proper  measure  and  amount  of  the  damages. 

The  items  of  special  damage  claimed  by  the  plaintiff  may 
be  divided  into  three  classes:  I.  The  trouble  and  expense 
incurred  in  traveling,  to  ascertain  what  had  become  of  the 
boiler,  which  was  detained  about  a  month  beyond  the 
period  when  it  should  have  been  delivered  in  the  usual  course 
of  transit.  2.  The  expenses  incurred  in  the  preparations  for 
connecting  the  boiler  with  the  fixtures  and  machinery  of 
the  saw-mill,  it  appearing  obvious,  from  the  character  of 
the  construction  of  the  boiler,  and  the  point  of  its  destina- 
tion, that  it  was  intended  for  use,  and  not  for,  sale  in  the 
market.  And,  3.  The  profits  which  might  have  been  real- 
ized, had  the  boiler  reached  its  destination  at  the  proper 
time.  Under  this  head  may  be  included  the  wages  and 
expenses  of  an  engineer,  employed  in  advance  of  the  com- 
pletion of  the  mill,  to  attend  to  the  running  of  it  when 
completed. 

The  general  rule  as  to  the  proper  measure  of  damages  in 
such  cases  as  the  present,  I  had  occasion  to  refer  to  in  an- 
other case,  I  Handy,  150,  Louis  v.  Steamboat  Buckeye.  The 
proximate  and  natural  consequences  of  the  breach  of  con- 
tract should  be  considered.  The  difficulty  is  in  applying 
the  general  rule  to  particular  cases.  And  it  seems  to  me 
that  the  proper  test  is  to  inquire,  what  consequences  may, 
from  the  nature  and  subject  matter  of  the  contract,  be  rea- 
sonably deemed  to  have  been  in  the  contemplation  of  the 
parties,  at  the  time  it  was  entered  into?  Any  damage 
which  might  not  be  reasonably  expected  to  ensue  from  a 
breach  of  the  contract,  should  not  be  allowed.  To  au- 
thorize a  recovery  for  such  damage,  there  should  be  proof, 
that,  by  the  terms  of  the  agreement,  or  at  least  by  notice, 
it  was  within  the  actual  expectation  of  both  parties.  Any 
other  rule  might  be  attended  with  considerable  hardship, 
and,  in  the  language  of  a  recent  case  in  New  York,  16  Barb. 
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389,  Horner  v.  Wcxxl,  "few  would  enter  into  contracts  of 
any  considerable  extent,  as  to  the  subject  matter,  or  time,  if 
they  should  thereby  incidentally  assume  the  responsibility 
of  carrying  out  other  arrangements,  over  which  they  had  no 
control,  and  the  existence  of  which  was  unknown  to  them/' 
See  also  11  Barb.  371;  7  Hill,  61;  i  Exch.  Rep.  410.  As 
said  by  Parke,  B.,  in  the  case  last  cited,  "the  defendants  are 
responsible  only  for  the  reasonable  consequences  of  their 
breach  of  contract." 

In  view  of  the  above  principles,  I  am  satisfied  that  the 
items  of  damage  embraced  in  the  first  two  classes,  should  be 
allowed,  and  those  in  the  last  disallowed.  The  plaintiff  will 
also  be  entitled  to  an  allowance  for  the  detention  of  his 
property  at  least  equal  to  the  interest  on  its  value. 

As  to  the  first  items  in  the  first  class,  trouble  and  expense 
in  seeking  for  lost  property,  seems  to  be  a  very  natural  con- 
sequence of  the  loss.  For  what  trouble  and  expense  an 
allowance  should  be  made,  and  the  amount  to  be  allowed, 
are  questions  of  fact,  to  be  considered  under  the  circum- 
stances of  the  case.  The  failure  to  receive  a  small  package 
of  but  little  value,  would  not  justify  a  claim  for  the  trouble 
and  expense  of  a  trip  to  make  inquiries  as  to  its  miscarriage. 
In  such  a  case  as  the  present,  I  think  it  entirely  reasonable 
that  inquiries  should  be  made  in  that  mode,  and  an  allow- 
ance will,  therefore,  be  made,  for  those  items  of  damage. 
Not  only  should  the  actual  expenses  be  allowed,  but  such 
amount  as  may  be  deemed  reasonable,  for  the  time  and 
trouble. 

As  to  the  items  in  the  second  class,  the  article  to  be  car- 
ried was  evidently  intended  for  use,  and  not  for  sale,  and 
its  use  required  certain  preparations.  These  might  or 
might  not  have  been  made  in  advance.  If  they  were,  in 
fact,  so  made,  and  a  loss  was  incurred  for  the  want  of  the 
article,  which  was  the  subject  of  the  contract  of  carriage, 
it  is  one,  I  think,  of  that  character  which  might  have  been 
reasonably  expected,  and  is  sufficiently  proximate.  It  is 
reasonable  to  suppose,  that  a  party  who  has  had  constructed 
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a  boiler  adapted  to  a  saw-mill,  and  who  contracts  for  its 
carriage  to  a  place  in  the  interior  of  the  country,  means  to 
put  it  into  immediate  use;  and,  it  is  equally  reasonable  to 
suppose,  that  he  has  made  the  usual  and  necessary  prepara- 
tions for  such  a  purpose. 

As  to  the  items  in  the  third  class,  I  do  not  think  it  could 
have  been  reasonably  expected  that  an  engineer  would  have 
been  employed,  and  his  wages  have  commenced  in  antici- 
pation of  the  completion  of  the  mill.  The  profits  which 
might  have  been  made,  if  the  mill  had  been  completed  at 
the  time  it  would  have  been,  had  the  boiler  been  received, 
are  of  a  character  too  contingent  to  authorize  a  recovery 
for  damages. 


James  L.  Havkn  &  Co.  v.  Goodel,  Haven  &  Co. 

Members  of  a  partnership  are  not  liable  upon  negotiable  paper  made 
and  indorsed,  without  their  knowledge,  in  the  firm  name,  after  pub- 
lic dissolution,  even  though  the  proceeds  have  been  applied  to  the 
payment  of  partnership  debts. 

Special  Term. — Action  to  recover  money  advanced  to  and 
expended  by  one  partner  in  payment  of  partnership  debts. 
The  facts  appear  suflF.ciently  in  the  decision. 

Taft,  Key  &  Perry,  for  plaintiffs. 

Miner,  Clark  &  Oliver,  and  Fox  &  French,  for  defendants. 

Storer,  J.  This  action  is  brought  to  recover  back  money 
alleged  to  have  been  paid  by  plaintiffs  for  defendants. 

It  appeared,  on  trial,  the  defendants  were  partners  in  com- 
mercial business,  prior  to  January  i,  1853,  when  the  firm  was 
dissolved  by  the  withdrawal  of  Goodel,  and  a  formal  notice 
of  the  fact  published  in  one  of  the  city  newspapers.  By  the 
terms  of  dissolution,  Augustus  Haven,  one  of   the   partners. 
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was  authorized  to  settle  up  all  the  business  of  the  firm,  when 
the  dissolution  took  place.  Haven  and  Dean  united  themselves 
with  Clark,  under  the  name  of  Haven,  Dean  &  Clark,  occupying 
the  place  of  business  of  the  former  firm.  Goodel,  meanwhile, 
had  become  a  partner  of  Cowgill,  on  the  same  street.  On 
the  7lh  of  February,  1853,  ^^^  plaintiffs,  it  is  alleged,  loaned  to 
Haven  their  note  for  $1236.20,  payable  in  sixty  days,  to  the 
order  of  the  old  firm.  This  note  Haven  indorsed,  in  the  firm 
name,  and  procured  it  to  be  discounted.  On  the  nth  of  April, 
1853,  when  the  note  became  due,  another  note  was  loaned,  in 
the  same  name,  for  $1240.51,  payable  to  the  order  of  the  same 
parties.  This  last  note  was  also  indorsed  by  Haven,  in  the 
name  of  the  former  firm,  and  discounted  at  the  office  of 
Ellis  &  Morton.  Both  of  these  notes  were  taken,  indorsed,  and 
discounted,  without  the  knowledge  or  consent  of  Goodel,  who 
was  not  advised  of  the  existence  of  either,  until  a  short  time 
before  the  last  became  due — Haven,  in  the  meanwhile,  hav- 
ing left  the  State.  Assuming  that  the  proceeds  of  these  notes 
were  received  by  Haven,  the  first  having  been  paid,  by  Ha- 
ven, before  his  departure,  and  that  he  alone  had  the  benefit 
of  the  discounts,  it  is  then  proved  by  one  of  the  plaintiflFs, 
who  is  a  brother  of  one  of  the  defendants,  that  the  plaintiflFs 
paid  the  last  note,  and  they  ask  that  the  defendants  shall  be 
adjudged  to  refund  to  them  the  amount  they  have  advanced. 
It  is  further  proved,  by  Augustus  Haven,  that  he  applied  the 
proceeds,  of  the  first  note,  to  the  payment  of  the  debts  of  the 
firm,  which  he  was  authorized  to  settle. 

On  the  other  hand,  it  is  claimed  by  the  defendant,  Goodel, 
that  the  notes  were  made,  by  the  i^aintiffs,  payable  to  a  firm 
not  then  in  existence ;  that  they  were  indorsed  by  one  of  the 
firm  without  any  authority  from  the  other  members,  and  that 
the  act  of  Haven  was  unknown  to  Goodel  at  the  time,  and  he 
has  never  sanctioned  it  since  he  discovered  it.  It  is  fully  in 
proof,  that  though  one  of  the  plaintiflFs  knew,  at  the  time  he 
made  the  notes,  that  the  firm  of  Goodel,  Haven  &  Dean  had 
been  dissolved,  it  is  also  proved   that   before   the   last   note 
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became  due,  Haven,  one  of  the  plaintiffs,  told  a  witness,  that 
the  note  was  loaned  to  his  brother  Augustus,  and  that  he 
knew  that  he  could  not  recover  the  amount  from  Goodel,  as 
one  of  the  old  firm,  and  relied  solely  on  his  brother  to  secure 
him  against  loss. 

The  plaintiffs  rest  their  right  to  recover,  principally  upon 
the  fact  stated  by  Augustus  Haven,  that  the  money  raised 
from  the  notes,  was  applied  to  the  liquidation  of  the  partner- 
ship debts,  and  very  strenuously  urge  that  such  an  appropria- 
tion creates  a  new  liability  on  the  part  of  all  the  former  mem- 
bers of  the  firm ;  that  as  they  are  responsible  for  the  original 
debt,  no  additional  burden  is  imposed  by  the  subsequent  con- 
tract to  raise  the  means  to  pay  it,  and  it  is,  therefore,  equita- 
ble and  just  to  compel  all  the  partners  to  unite  in  dischargmg 
the  obligation.  This  argument  is  sustained  by  the  supreme 
court  of  Pennsylvania,  in  5  Wharton,  530,  Estate  of  Davis  v. 
Desauque ;  4  Barr,  242,  Robinson  et  al.  v.  Taylor ;  3  Watts  & 
Serg't  345,  Houser  v.  Irvine. 

This  construction  of  the  law  is  confined,  so  far  as  we  can 
discover,  to  the  courts  of  that  State.  It  is  not  the  law  as  laid 
down  in  the  text-books ;  but,  on  the  contrary,  we  believe  it  is 
directly  opposed  to  the  whole  current  of  decisions  on  the  sub- 
ject. I  Henry  Blackstone,  156,  Kilgour  v.  Finlyson;  Collyer 
on  Partnership,  §540;  Story  on  Partnership,  §322;  i  Hill, 
N.  Y.,  572,  National  Bank  v.  Norton ;  2  Metcalf,  Mass.,  309, 
Bowman  v.  Blodgett. 

And  the  power  to  settle  and  adjust  the  affairs  of  the  part- 
nership does  not  authorize  the  use  of  the  partnership  name 
for  that  purpose.  19  Maine,  355,  Perrin  v.  Keene;  18  Pick. 
505,  Parker  v.  Macomber;  13  Vermont,  522,  Woodworth  v. 
Downer;  3  Esp.,  108,  Abel  v.  Sutton;  i  Carter,  Ind.,  188, 
Hamilton  v.  Seaman;  33  Maine,  424,  Waite  v.  Foster;  21 
Conn.,  388,  Brooks  v.  Holland;  3  Richards's  Eq.  Rep.,  119; 
4  McLean,  383,  Lockwood  v.  Comstock  &  Bissell. 

These  cases  are  but  the  repetition  of  the  rule  that  has 
been  long  and  very  clearly  established,  by  the  English,  and 
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the  great  majority  of  the  American  courts;  we  should  say 
afl,  with  the  exception  of  those  of  Pennsylvania.  If,  as  the 
law  is  broadly  laid  down,  the  duties  and  the  rights  of  the 
co-partnership  cease,  so  far  as  the  one  requires  the  personal 
attention  of  the  individual  members  to  the  common  prop- 
erty; and  the  other,  so  far  as  they  could  have  bound  the 
co-partnership,  whenever  the  contract  of  co-partnership  is 
dissolved;  if,  at  that  period,  neither  partner  can  use  the 
name  of  the  other,  by  indorsement,  or  any  other  form  of  con- 
tract, we  can  not  understand  why  it  is  claimed  that  one 
partner  can  borrow  money  in  the  tiame  of  the  original  firm, 
and  its  subsequent  application  confirm  the  act  that  could 
not  be  supported  if  such  application  had  not  been  made. 
The  assent  of  the  other  partners  is  not  thus  given  to  the  con- 
duct of  the  individual,  who  pledges  the  name  of  the  firm, 
and  no  authority  can  be  inferred  from  the  act  itself. 

In  any  aspect  we  are  permitted  to  view  the  question,  we 
feel  it  to  be  our  duty  to  adhere  to  the  law,  as  we  find  it; 
not  in  the  adjudications  oi  a  single  State,  but  in  the  broad 
principle  already  alluded  to,  and  that  is  so  universally  re^ 
garded  as  an  axiom  in  the  law  oi  partnership.  A  dissolu- 
tion destroys  the  unity  of  the  original  association;  the  part- 
ners then  become  individuals  only,  with  full  ability  to  assume 
new  liabilities  that  may  bear  upon  each  other,  but  will  not 
affect  the  former  relation. 

In  our  judgment,  we  must  find  the  merits  of  the  case,  upon 
the  questions  thus  mooted,  in  favor  of  the  defendants. 

Another  point  was  raised,  that  there  were  acts  of  recog- 
nition, on  the  part  of  Goo<lel,  as  to  the  conduct  of  Augustus 
Haven,  after  the  dissolution  of  the  concern.  They  de- 
pended upon  isolated  instances,  when  Haven  used'  the  tirm 
name,  after  dissolution,  and  Goodel  was  privy  to  it;  but 
these  instances  are  explicable  by  the  circumstances  that 
induced  the  permission,  or  sanctioned  the  act.  They  do  not 
apply  to  the  responsibility  assumed  by  the  individual  part- 
ners in  the  present  case,  —  and  we  can  not  infer  from  either, 
or  all  the  transactions  proved,   any  intention  to   confer  a 
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general  power  upon  Haven,  to  use  the  partnership  name,  for 
any  purpose  whatever,  other  than  the  ordinary  liquidation 
of  the  debts,  and  the  collection  of  the  credits. 
We  must  render  judgment  for  the  defendants. 


A.  G.  Burt  v.  The  Kentucky  Trust  Co.  Bank. 

1.  The  "act  prohibiting  the  circulation  of  foreign  bank-bills  of  a  less 
denomination  than  ten  dollars/'  passed  May  i,  1854,  did  not  divest 
the  ownership,  or  property,  in  such  bills,  nor  deprive  the  owner  of 
his  right  to  maintain  a  suit  upon  them,  against  the  bank  of  issue,  — 
nor  prevent  him  from  imparting  this  right  to  a  third  party,  by  an 
assignment,  for  value. 

2.  The  1st,  2d,  3d,  and  5th  sections,  all  convey  the  idea  that  the  illegal- 
ity of  the  act  consists  in  the  circulation  of  these  bills,  as  a  substitute 
for  money,  in  the  ordinary  commerce  of  the  country,  thereby  becom- 
ing a  part  of  the  m.edium  of  exchange  and  barter.  Hence,  the  words, 
"pass,  transfer,  and  circulate."  and  "receive,  or  cause  to  be  received," 
the  forbidden  notes  —  language  which  must  be  interpreted  to  de- 
scribe the  same  transaction,  as  including  the  buyer  and  the  seller, 
the  merchant  and  his  customer,  the  banker  and  the  broker,  and  the 
borrower  on  time,  by  discount  or  loan. 

Special  Term.  —  Action  to  recover  money  on  bank-bills, 
issued  by  the  defendant. 

The  facts  appear  sufHciently  in  the  decision. 

Jones  &  Ware,  for  plaintiff. 

Fox  &  French,  for  defendant. 

Worthington  &  Matthews,  for  garnishees. 

Storer,  J.  The  plaintiff  is  a  bill-holder  of  the  Kentucky 
Trust  Company  Bank,  a  corporation  created  by  the  legis- 
lature of  another  State,  and  there  transacting  its  business, 
at  the  time  the  bills  were  issued.  The  defendant  objects 
to  a  recovery,  by  the  plaintiff,  upon  all  bills  below  the  de- 
nomination  of  $10,   claiming  that   the  act   to   prohibit   the 
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circulation  of  foreign  bank-bills,  passed  May  i,  1854,  em- 
braces the  several  rights  of  action,  and  under  it,  we  must 
hold,  that  no  remedy  can  be  given  in  the  courts  of  Ohio. 

The  evidence  in  the  case  establishes  the  following  facts: 
The  bills  were,  for  the  most  part,  purchased  after  the  ist  of 
October,  1854,  when  the  law  referred  to  went  into  opera- 
tion. Some  were  borrowed,  but  afterward  paid  for.  They 
were  generally  bought  at  a  large  discount,  and  at  the  time 
of  purchase,  the  bank  had  suspended,  refused  to  redeem  its 
notes,  and  had  gone  into  liquidation. 

That  the  bills  were  all  received  by  the  present  holder, 
either  to  be  sued  upon,  or  returned  for  redemption  at  some 
future  period.  There  is  no  proof  that  they  were  received 
to  be  circulated  as  the  representatives  of  money,  or  that  the 
plaintifF  has  attempted  to  "pass,  transfer,  or  circulate" 
them;  nor  is  it  in  evidence,  the  bills  were  not  in  actual 
circulation,  in  Ohio,  when  the  statute  took  effect. 

The  largest  amount  of  the  bills  are  of  the  denomination 
of  $10  and  upward;  of  course,  there  can  be  no  objection 
to  judgment  in  the  several  cases,  for  the  various  sums  repre- 
sented by  those  notes.  As  to  the  residue  of  those  bills,  we 
are  asked  to  apply  the  prohibition,  already  referred  to,  and 
it  will  aid,  very  essentially,  the  proper  construction  of  the 
various  provisions  of  the  statute,  if  we,  in  the  first  place, 
ascertain  the  object  of  its  enactment. 

The  title,  which  may  be  regarded  as  in  some  measure 
expressing  the  intention  of  the  law-makers,  though  we  ad- 
mit that  it  does  not  always  give  a  very  clear  indication  of  the 
purposes  they  contemplated,  is  here  very  plainly  set  forth: 
An  act  to  prohibit  the  circulation  of  foreign  bank  bills  of 
a  less  denomination  than  ten  dollars."  The  circulation, 
then,  of  such  bills,  was  prohibited.  If  the  bills  were  in 
circulation  at  the  time  the  law  took  effect,  they  certainly 
might  have  been  withdrawn  and  remitted  for  redemption, 
or  kept  on  hand  by  the  holder.  They  were  not  confiscated, 
as  contraband,  or  declared  of  no  value  in  the  possession  of 
the  bona  fide  holder;  and  no  such  power  could  be  claimed  to 
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exist  in  the  legislature.  If  it  was  lawful,  before  the  statute 
operated,  to  circulate  the  notes,  the  person  who  hdd  them, 
at  that  time,  could  not  be  deprived  of  his  legal  right  to  his 
property,  nor  denied  his  legal  remedies  to  protect  it.  While 
thus  in  his  hands,  their  value  was  the  subject  of  recovery, 
and,  if  he  should  have  lost  them,  by  accident,  or  been  de- 
prived of  them,  by  force,  his  action  could,  doubtless,  be 
maintained  as  for  any  other  species  of  property.  But  the 
holder  had  no  right  to  aid  in  the  circulation  of  the  pro- 
hibited currency.  The  sections  i,  2,  3,  and  5,  all  con- 
vey the  idea  that  the  illegality  of  the  act  consists  in  the 
circulation  of  these  bills,  as  a  substitute  for  money,  in  the 
ordinary  commerce  of  the  country,  thereby  becoming  a  part 
of  the  medium  of  exchange  and  barter.  Hence,  the  words 
"pass,  transfer,  and  circulate,"  and  "receive,  or  cause  to  be 
received,"  the  forbidden  notes  —  language  which  must  be 
interpreted  to  describe  the  same  transactions,  as  including 
the  buyer  and  the  seller,  the  merchant  and  his  customer, 
the  banker  and  the  broker,  and  the  borrower  on  time,  by 
discount  or  loan.  Hence,  also,  the  prohibition  against  the 
receiving  such  currency  in  payment  of  debts,  to  public 
officers,  or  individuals,  and  the  declaration  that  all  such 
unlawful  paper  shall,  in  the  State,  be  held  worthless;  added 
to  these,  we  find  the  penalties  for  the  violation  oi  the  pro- 
visions of  sections  i  and  2,  and  the  closing  paragraph  in 
section  5,  which  avoids  all  discounts,  whether  of  notes,  or 
other  securities,  where  the  consideration  was  the  paying 
out,  or  receiving  the  illegal  currency.  -More  than  all,  we 
have,  in  the  very  first  section,  the  provisions  which  qualify 
the  operation  of  the  whole  law,  as  to  the  class  of  holders  it 
includes. 

We  think,  then,  that  the  end  the  statute  was  designed  to 
accomplish,  was,  to  keep  out  of  circulation  foreign  bills,  and 
thereby  substitute  our  own,  for  all  commercial  purposes. 
The  end  sought  to  be  thus  attained,  can  not  require  a  more 
liberal  exposition  of  the  law,  and  certainly  ought  not  to 
demand    such   a   construction   of   its   provisions    as   would 
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deprive  a  bona  fide  bolder  of  the  foreign  bill,  of  any  legal 
right  to  dispose  of  his  property.  If  the  party  who  is  in 
possession,  then,  of  such  bills,  at  the  time  the  statute  took 
effect,  could  not  be  deprived,  by  any  of  its  enactments,  of 
his  rights,  and  would  be  protected,  to  the  full  value  of  the 
notes,  by  all  the  remedies  afforded  by  the  court,  he  may 
well  bring  his  action  upon  the  notes  themselves,  in  one  of 
our  courts ;  for  the  liability  of  the  bank  is  perfect,  and  if  he 
has  a  title  upon  which  he  can  sustain  an  action,  in  his  own 
name,  it  is  difficult  to  conceive  why  he  may  not  impart  it 
to  a  third  party,  for  value.  In  either  case,  the  parties  would 
not  bring  themselves  within  the  mischief  sought  to  be  pre- 
vented, as  the  action  of  the  court  would  be,  to  compel  the 
redemption,  not  to  aid  the  circulation,  of  the  bills.  Be- 
sides this,  if  the  holder  of  said  bills  has  a  legal  interest, 
which  he  may  assert  against  the  bank,  whatever  it  may  be, 
it  can  be  subjected  to  the  payment  of  his  debts,  by  tlie 
proper  process,  and  the  value  appropriated  by  the  decree  of 
the  proper  tribunal,  to  judicial  sale,  —  and  it  can  not  be  said 
that  the  effect  of  such  a  sale  would  not  produce  the  same 
consequence  that  the  transfer,  by  sale,  of  the  notes,  by  the 
holder,  to  a  third  person.  It  can  not  be  supposed,  if  the 
bank  from  which  the  notes  issued,  was  solvent,  and  punc- 
tually redeemed  its  liabilities,  that  any  question  would 
arise  under  our  statute;  so  long  as  they  passed  at  full 
value,  none  of  the  difficulties  involved  in  the  present  con- 
troversy would  exist;  and  there  would  be  no  temptation  to 
avoid  any  just  responsibility.  Under  such  circumstances, 
the  bills  would  be  sent  home  for  redemption,  at  regular 
periods,  dependent  upon  the  demand  for  specie,  and  the 
reputation  of  the  bank  for  solvency.  There  could  be  no  ne- 
cessity for  suits  in  our  courts,  or  in  those  of  the  State  where 
the  bank  exists.  We  must  regard,  therefore,  the  condition 
of  things  presented  by  the  evidence  in  these  suits*  The 
notes  were  not  in  circulation  at  the  time  they  were  pur- 
chased, and  had  not  been  for  some  weeks,  their  value 
was   depreciated   from    thirty  to   forty   per   cent,    and   was 

(3) 
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decreasing — the  holders  were  in  a  falling  market;  they 
could  not  send  the  paper  home  for  redemption,  for  that 
would  have  been  a  fruitless  effort.  Must  they  retain  it, 
subject  to  all  the  contingencies  of  further  loss,  and,  perhaps, 
at  last,  lose  every  dollar — ^when,  by  disposing  of  it^  at  its 
then  current  value,  they  might  save  a  portion  of  their  pro- 
perty, and  thereby  impart  to  the  purchaser  simply  the  same 
right  they  possessed  themselves?  We  can  not  so  under- 
stand the  statute,  nor  interpret  its  provisions.  We  think 
we  may  well  permit  a  recovery  in  all  these  actions,  without 
doing  any  violence  to  the  spirit  and  object  of  the  statute. 

The  view  we  have  thus  taken  is  consistent  with  the  former 
legislation  of  our  State,  on  the  subject  of  banks  and  banking. 

For  several  years,  statutes  have  been  in  force  involving  the 
same  principles,  and  intended  to  secure  the  same  object.  The 
only  difference  between  those,  that  existed  when  the  present 
law  was  passed,  and  this  law,  was  in  the  denomination  of  the 
bills  prohibited — not  in  the  mode  in  which  the  circulation  of 
the  foreign  notes  is  forbidden. 

By  section  63  of  the  law  incorporating  the  State  Bank 
of  Ohio,  Swan  100,  February  24,  1845;  §§5»  6,  Swan  108, 
previous  to  the  passage  of  these  statutes,  the  23d  section  of 
the  law  passed  January  28,  1824,  was  repealed  March  23, 
1840.  See  Swan  108,  117;  law  of  January  22,  1846,  §§1-4. 
and  the  provision  in  §2,  Swan  in ;  Laws,  February  24,  1848, 
Swan  112,  §§1-3.  Laws,  1845,  March  12,  §§1-2,  expressly  au- 
thorize suits,  Laws,  March  8,  1845,  Swan  114;  of  1851,  January 
25,  Swan  115,  as  to  proceedings;  Laws,  1851,  Swan  116,  §26. 

These  laws  were  all  in  force,  when  the  statute,  which  it  is 
contended  prohibits  a  recovery  in  these  actions,  was  passed. 
They  are  not  expressly  repealed,  or  modified ;  and  but  for  the 
general  clause,  which  declares  all  laws  inconsistent  with  it 
to  be  repealed,  there  would  be  no  intimation  how  far  it  was 
intended  to  refer  to  previous  statutes. 

The  law  now  in  force  has  a  different  title  from  any  of  the 
preceding,  and  though  we  feel  bound  to  give  it  all  the  effect 
to  which  it  is  entitled,  we  must,  nevertheless,  construe  it  in 
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connection  with  the  different   statutes  to  which  we  have  re- 
ferred, and  which  we  find  are  still  upon  the  statute  book. 

If  we  compare  the  provisions  in  section  i,  of  the  law  of 
1854,  with  those  of  section  2  of  the  law  of  1846,  and  section 
3  of  that  of  1848,  we  find  it  could  not  have  been  the  object 
of  the  legislature  to  include,  within  their  prohibition,  cases 
like  the  present.  The  purpose  was  to  prevent  the  circulation 
of  foreign  bills  below  certain  denominations — not  to  declare 
them  worthless,  as  articles  of  property,  when  not  intended  to 
be  circulated,  or  when  so  depreciated  in  value  that  they  could 
not  be  circulated.  A  different  construction  would  operate  as 
a  legal  sequestration,  destroying  the  property  of  the  bill-hold- 
er, if  he  attempted  to  convert  it  into  its  present  value,  and 
thereby  forever  release  the  foreign  bank  from  the  redemp- 
tion of  its  bills. 

We  can  not  permit  such  a  result  to  follow.  The  institution 
that  issued  these  notes,  is  bound  to  discharge  them  at  their  full 
value.  They  were  valid  in  their  original  creation — ^they  are 
still  valid  for  all  the  purposes  of  collection,  and  as  evidences 
ef  debt. 

If  the  bank  that  created  this  currency  is  unable  or  unwilling 
to  redeem  it,  we  are  bound  to  aid  the  holder  of  the  bills,  if  he 
seeks,  by  action  in  our  courts,  to  subject  its  property  to  their 
payment. 

We  shall  then  administer  justice  to  all  parties,  and  prevent 
a  great  wrong.  We  shall  ever  hold  ourselves  to  be  subject  to 
the  penal  laws  of  our  State,  whenever  they  are  clearly  defined, 
and  their  meaning  and  object  can  be  ascertained  by  those 
principles  of  exposition  that  we  must  apply  to  all  other  en- 
actments; claiming,  at  all  times,  that  it  is  our  duty  to  hold 
the  law-makers  within  those  limits  to  which  the  right  of  indi- 
viduals, and  the  constitution,  must  confine  all  legislative  bod- 
ies. We  will  not  presume  any  wrong  was  intended  by  the 
legislature,  and  we  will  so  interpret  its  enactments  that  none 
shall  be  done.  When  we  find  a  prohibition  to  do  an  act,  we 
will  not   require   that   there   should   be  a  penalty,  also,    to 
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prevent  us  from  enforcing  a  claim  founded  on  the  act  for- 
bidden. 

It  is  our  duty,  in  all  cases,  to  sustain  and  give  effect  to  the 
prohibition,  by  denying  the  remedy,  but  never  to  permit  the 
prohibition  to  be  extended  beyond  its  legitimate  meaning,  or 
for  a  purpose  that  would  be  palpably  unjust. 

We  have  given  a  very  careful  attention  to  the  consideration 
of  these  cases,  and  attentively  examined  the  arguments  of  the 
able  counsel,  who  have  addressed  us  oraDy,  and  upon  brief, 
and,  on  the  whole  case,  our  clear  conviction  is,  that  all  the 
plaintiffs  are  entitled  to  judgment  upon  all  the  notes  they  have 
offered  in  evidence. 

Judgment  for  plaintiff. 


Abram  Hall,  i$t  al.,  Administrators,  etc.,  v.  Josephinb 

musler,  et  al. 

1.  The  executors  or  administrators  of  a  deceased  mortgagor  should  be 
made  parties  to  a  suit  in  foreclosure. 

2.  The  right  of  the  mortgagee  is  to  enforce  a  lien  —  not  to  recover  an 
estate;  to  subject  property  to  the  payment  of  a  debt  —  not  to  effect 
a  title  to  land. 

Special  Term. — Petition  in  foreclosure,  filed  against   the 

widow  and  children  of  a  deceased    mortgagor.  Defendants 

demur,    for    reason    that    the    administrator    is  a  necessary 
party. 

A.  T.  Butler,  for  plaintiff. 

Moorman  &  Vosler,  for  defendants. 

Storer,  J.  This  is  a  petition  to  foreclose  a  mortgage,  and  the 
question  is  made  whether  the  administrator  of  the  mortgagor, 
y^ho  is  deceased,  should  be  made  a  party  to  the  proceeding? 
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As  a  general  rule,  in  chancery  practice,  it  is  held  in  Eng- 
land, that  the  party  who  is  ultimately  to  pay,  or  be  foreclos- 
ed, and,  in  either  view,  interested  in  seeing  that  the  account 
is  properly  taken,  should  be  made  a  defendant  to  the  mort- 
gagee's bill.  2  Spence  Eq.  Juris.  697. 

But  it  is  said  it  is  not  necessary  to  make  the  personal  rep- 
resentative a  party  to  such  a  suit,  because,  though  the  heir  is 
entitled  to  have  the  personal  estate  applied  in  exoneration 
of  the  real  estate,  he  must  enforce  that  right  by  filing  his  bill. 
Cooper's  Eq.  PI.  38;  Lord  Hardw.,  199,.  Howes  v.  Wadham;. 
3  P.  Wms.  333,  note  A,  Knight  v.  Knight.  In  the  last 
case,  the  Master  of  the  RcJls  decided  that  it  was  not  necessary 
to  join  the  personal  representative,  "because  the  bill,  being 
only  to  foreclose  the  equity,  the  plaintiff  need  only  make 
him  the  party  who  has  the  equity." 

The  same  rule  is  adopted  in  New  York,  9  Paige,  90,  Leon- 
ard V.  Morris ;  so  in  Virginia,  2  Hen.  &  Mun.  6,  Graham's  ex'r 
V.  Carter ;  and  in  Indiana,  4  Black.  379,  Slaughter  v.  Foust, 
et  al. 

In  Ohio,  where  strict  foreclosure  has  never  prevailed,  but 
on  the  contrary,  the  mortgaged  property  has  always  been 
subjected  to  sale,  the  reason  of  the  English  rule  does  not 
€xist. 

As  early  as  1795,  the  governor  and  judges  of  the  N.  W. 
Territory,  adopted  the  Pennsylvania  statute  of  1705,  which 
gave  to  the  mortgagee  the  remedy  by  scire  facias.  To  this 
proceeding,  "the  mortgagor,  his  executors,  or  administrators, 
were  necessary  parties ;"  and  a  sale  under  the  judgment  barred 
the  equity  of  redemption  of  a  subsequent  purchaser.  4  Ohio, 
Dennison V.Allen,  495 ;  8  Ohio,  44,  Biggerstaff  v.  Loveland  ;  15 
do.  735,  Heighway  v.  Pendleton.  After  the  enactment  of  the 
statute,  It  was  doubted  whether  a  bill  in  equity  would  lie  to 
foreclose,  and  it  would  seem  that  no  other  remedy  than  that 
of  scire  facias  was  pursued,  at  least  in  southern  Ohio ;  but,  in 
1821,  it  was  held,  by  the  Supreme  Court,  that  the  remedy,  in 
chancery,  was  concurrent,  though  the  decree  in  the  first 
instance,  should  require  the  mortgaged   premises  to  be  sold. 
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I   Ohio  235.     And  our  subsequent  practice  until  the  code 
has  been  in  conformity  to  this  rule. 

As  there  can  be  a  judgment  recovered  on  a  bond  or  note, 
secured  by  the  mortgage,  against  the  personal  representative, 
if  the  payer  is  dead,  and  as  the  decree,  when  a  foreclosure  is 
asked,  is  for  the  sale  of  the  property,  there  would  seem  to  be 
every  reason  why  the  executor,  or  administrator,  should  be 
made  a  party.  They,  alone,  are  supposed  to  know  the  state 
of  the  accounts  between  the  original  parties,  as  they  have- 
the  custody  of  the  decedent's  papers;  and  as  any  balance, 
remaining  due  after  the  sale,  must  be  paid  from  the  fund  in 
their  hands,  they  ought  to  be  permitted  to  litigate  the  whole 
matter,  as  in  any  other  case,  when  a  money  demand  is  set  up 
against  the  estate.  The  right  of  the  mortgagee  is  to  enforce 
a  lien — ^not  to  recover  an  estate ;  to  subject  property  to  the 
payment  of  a  debt — not  to  effect  a  title  to  land.  This  would 
seem  to  have  been  the  opinion  of  the  Supreme  Court  in  5 
Ohio  555,  Piatt  v.  St.  Clair's  heirs,  and  we  have  no  doubt 
of  its  correctness. 

It  is  now  held,  in  England,  that  the  personal  representative 
must  be  a  party  to  a  bill  for  the  execution  of  a  trust  for 
sale,  by  way  of  mortgage.  2  Jac.  &  Walker  229,  Christopher 
v.  Sparke.  Judge  Story,  in  i  Sumner  109,  Dexter  v.  Arnold's 
admV,  decided  *'that  the  personal  representatives,  as  well  as 
the  heirs  of  the  mortgagor,  were,  ordinarily,  necessary  par- 
ties;" and  the  same  point  is  directly  affirmed  in  Alabama. 
4  Porter,  250,  Wilkins  et  al.  v.  Wilkins. 

In  Ohio,  the  executor,  or  administrator,  by  law,  is  required 
to  pay  off  the  mortgage  debts  of  the  decedents,  whom  they 
represent,  according  to  their  priorities,  and  are,  therefore,  di- 
rectly interested,  as  the  English  rule  states  it,  "in  taking  the 
account,  as  well  as  redeeming  the  estate ;"  and  it  seems  to  me, 
upon  every  proper  principle,  they  should  be  made  parties. 

Demurrer  sustained. 
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Marine  Ruffnkr,  who  sues,  etc.,  v.  Commissioners  oe  Ham- 
ilton County,  et  al. 

1.  The  local  act  of  February  24,  1848,  "relating  to  the  duties  and  pow- 
ers of  the  county  commissioners  of  Hamilton  county,"  was  not  re- 
pealed by  express  terms,  or  by  implication  of  the  general  law  of 
March  12,  1853,  "establishing  boards  of  county  commissioners,  and 
prescribing  their  duties";  nor  is  such  local  legislation  inconsistent 
with  the  provisions  of  the  new  constitution. 

2.  Building  contracts  are  void,  and  can  not  be  sustained  where  en- 
tered into,  by  a  majority  of  the  county  commissioners,  in  contraven- 
tion of  the  3d  section  of  the  local  act  of  1848,  prohibiting  the  com- 
missioners from  entering  into  any  contract  for  the  erection  of  a 
public  building,  involving  an  expenditure  of  more  than  $5,000  of  the 
public  funds,  without  first  submitting  the  question  to,  and  receiving 
the  approval,  of  a  majoi;ity  of  the  qualified  electors  of  the  county. 

3.  In  such  case  an  injunction  will  lie  to  prevent  further  proceedings 
under  such  contract 

4.  Where  two  affirmative  statutes 'exist,  one  is  not  construed  to  repeal 
the  other  by  implication,  unless  they  can  be  reconciled,  by  no  mode 
of  interpretation. 

Special  Term. — ^Application  for  an  injunction  to  restrain 
John  F.  Miller  and  John  Patton,  two  of  the  commissioners 
of  Hamilton  county,  and  John  Hawkins,  builder,  from  all 
proceedings  under  a  pretended  contract,  made  by  Miller  and 
Patton,  as  commissioners,  of  the  one  part,  with  Hawkins,  as 
builder,  of  the  other  part,  for  the  erection  of  an  insane 
asylum,  near  Carthage,  in  Hamilton  county.  The  petition 
alleges  that  the  plaintiff  is  a  tax-payer  of   the   county,  and 

I  also  one  of  the  three  members  of  the  board  of  county  com- 

missioners,  and  that  he  sues  for  himself,  as  well  as  other  tax- 
payers of  the  county,  who  are  too  numerous  to  be  made 
parties;  that   the   plaintiff   knew   nothing   of   this   contract, 

I  and  that  he  had  entered  his  protest  against   its   execution   as 

illegal  and  fraudulent;  that  the  contract  is  indefinite  as  to 
the  amount  of  brick  to  be  furnished,  and  as  to  the  time  when 
to  be  done ;  that  notice  of  the  intention  to  contract  was  not 
given;   that  the  price  agreed  to  be  given  was  exorbitant; 
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that  Other  persons  are  ready  and  willing  to  do  the  work  at  a 
less  price,  and  that  thereby  there  will  be  a  loss  of  ten  thou- 
sand dollars  to  the  tax-payers ;  that  it  involves  an  expenditure 
greater  .than  five  thousand  dollars ;  and  that  the  question  of 
such  an  outlay  has  not  been  submitted  to  the  approval  of  the 
qualified  electors  of  the  county. 

Walker,  Kebler  &  Force,  for  plaintiff. 

Worthington  &  Matthews,  and  J.  B.  Warren,  for  defendants. 

Storkr,  J.  The  plaintiff  claims  to  be  a  tax-payer  of 
Hamilton  county,  and  as  such  to  be  directly  interested  in  the 
action  of  the  defendants,  whose  proceeding,  as  described  in 
his  petition,  will  necessarily  cause  to  be  levied  upon  his 
property  a  tax  to  discharge  the  pretended  obligations  they 
have  assumed. 

The  substance  of  the  petition  is,  that  two  of  the  defend- 
ants, who  are  a  majority  of  the  commissioners  of  Hamilton 
county,  have  contracted,  as  they  allege,  with  divers  persons 
to  construct  a  building,  to  be  appropriated  for  an  infirmary 
and  lunatic  asylum;  that  the  constniction  involves  a  larger 
expense  than  five  thousand  dollars.  The  contracts  were 
made  without  the  submission  of  the  question,  whether  the 
expenditure  should  be  made,  to  a  vote  of  the  electors  of  the 
county,  as  required  by  law.  It  is  also  averred  that  the  con- 
tracts were  entered  into  without  proposals  for  estimates  being 
invited  from  others;  that  no  competition  has  been  permitted 
among  those  who  would  otherwise  have  solicited  the  work, 
but  the  same  has  been  allotted  to  individuals  at  high  prices, 
and  greatly  beyond  the  fair  value. 

The  defendants  answer,  denying  the  fact  that  the  contracts 
entered  into  are  at  prices  beyond  the  fair  value  of  the  work 
to  be  done.  They  admit  that  no  proposals  were  sought  to 
ascertain  the  value  of  the  work,  and  that  no  vote  was  taken 
by  the  electors  of  the  county  to  authorize  the  expenditure. 
All  the  other  allegations  of  the  petition  are  substantially 
admitted. 
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The  application  has  been  argued  to  me  on  the  question  as 
to  the  necessity  of  the  approval  by  the  electors  of  the  expen- 
diture proposed,  before  the  contracts  could  be  made.  The 
other  question,  involving  the  power  of  the  commissioners  to 
act  until  proposals  had  been  invited,  has  been  already  deter- 
mined by  one  of  my  colleagues,  who  has  determined  upon 
the  cases  presented,  and  upon  the  facts  as  there  stated,  to 
deny  the  application  for  a  restraining  order,  regarding  the 
point  as  depending  mainly  upon  the  discretion  of  the  com- 
missioners, and  as  no  abuse  of  that  discretion  is  averred,  none 
can  be  presumed.  With  this  ruling  I  coincide,  reserving, 
however,  until  fuller  argument,  upon  final  hearing,  the  benefit 
of  any  doubt  I  may  have  as  to  the  propriety  of  granting  the 
relief  sought  by  the  petition,  when  the  question  may  be  more 
elaboratelv  discussed,  and  all  the  facts  connected  with  it 
more  minutely  set  forth  and  proved. 

The  other  point,  however,  already  stated,  was  not  pre- 
sented on  the  former  hearing,  and  is  now  before  the  court  for 
the  first  time.  The  whole  argument  in  favor  of  the  proposi- 
tion is  based  upon  the  3d  section  of  the  law  of  1848  passed 
February  24;  see  Local  Statutes,  vol.  46,  267.  We  have 
already  said  the  requisition  of  this  section  has  not  been 
observed,  and  it  is  now  our  duty  to  inquire,  if  it  was  in  force 
at  the  time  the  contracts  were  made. 

On  the  part  of  the  defendants,  it  is  claimed  that  the  law 
embodying  this  section  is  inconsistent  with  the  act  establish- 
ing boards  of  coimty  commissioners,  and  prescribing  their 
duties;  see  law  of  March  12,  1853 — Swan  180,  §11. 

It  will  be  readily  perceived  that  this  act  does  not  repeal 
the  law  of  February,  1848,  by  name,  nor  does  it  seem  to  us 
that  it  repeals  it  by  necessary  implication.  Whenever  the 
latter  rule  is  relied  on,  it  must  be  when  a  clear  case  for  its 
application  is  presented,  and  as  implied  repeals  are  never 
favored,  there  should  be  no  reasonable  doubt  of  the  intention 
of  the  legislature  when  it  is  sought  to  be  enforced.  10  Ohio 
173,  178,  Dodge  V.  Gridley.  As  was  said  in  this  case:  "When 
two  affirmative  statutes  exist,  one  is  not  construed  to  repeal 
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the  other  by  implication,  unless  they  can  be  reconciled  by 
no  mode  of  interpretation."  See  also  2  Wash.  381,  Warder 
V.  Arell;  9  Cowan,  437,  McCartee  v.  Orphan  Asylum,  etc.; 
and  the  very  able  note  in  the  introduction  to  i  Curwen's 
Revised  Statutes,  where  the  principle  is  fully  discussed,  and 
the  authorities  quoted. 

When  the  law  of  1848  was  enacted,  the  law  of  1831, 
March  3,  was,  and  still  is,  in  force;  Swan  758.  Although 
by  the  latter  statute  the  power  was  very  fully  vested  in  the 
commissioners  to  erect  public  buildings,  it  was  nevertheless 
restrained  by  the  law  of  1848.  This  restraint,  it  is  not  claimed, 
was  then  unconstitutional,  or  inconsistent  with  the  proper  exer- 
cise of  the  powers  already  conferred  on  the  commissioners. 

It  may  well  apply,  it  is  not  denied,  to  the  law  of  1831, 
but  it  is  claimed  it  can  not  control  that  of  1853,  ^s  section 
26  of  the  2d  article  of  the  coaistitution  forbids  all  general 
legislation,  unless  it  is  uniform  in  its  operation  throughout 
the  State.  As,  then,  the  law  of  1853  ^vas  a  general  law;  its 
operation  must  be  uniform,  and  not  restrained  by  any  legis- 
lation that  would  modify  its  powers  in  any  one  locality  more 
than  another. 

In  other  words,  it  is  contended  that  the  legislature,  when  a 
general  law  is  once  enacted,  have  no  power  to  control  the 
manner  of  its  operation — it  must  act  precisely  the  same  in 
every  county,  not  merely  as  to  the  object  it  proposes  to  attain, 
or  accomplish,  but  the  same  minute  details  that  are  connected 
with  its  machinery  in  one  portion  of  the  State,  must  be  arbitra- 
rily followed  everywhere.  The  position  thus  assumed  covers 
the  whole  power  of  the  legislature  in  the  enactment  of  laws, 
and  it  is  our  duty,  therefore,  to  ascertain  what  is  meant  by  the 
language  of  the  clause  in  the  constitution  referred  to ;  to  learn 
how  far  it  limits  the  law-making  power,  and  deprives  the 
legislature  of  the  right  to  restrict,  as  occasion  may  require, 
the  acts  of  public  officers. 

We  suppose  no  new  limitation  was  introduced  into  the  new 
constitution,  by  the  clause  alluded  to,  that  did  not  attach,  by 
fair  legal  construction  in  the  old.    The  principle  asserted,  we 
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believe,  was  always  held  by  the  courts,  and  was  a  part  of  the 
jurisprudence  of  the  country.  No  laws,  professing  to  be  of 
general  utility,  imposing  burdens  for  the  common  benefit,  or 
affecting  the  property  or  privileges  of  individuals,  could  have 
been  held  valid,  if  distinctions  should  be  made  in  the  manner 
of  their  execution,  in  the  amount  of  duty  required  to  be  per- 
formed, or  the  burdens  to  be  borne.  When  the  system  is 
introduced,  or  a  rule  affirmed,  they  must  both  affect  all,  and 
operate  equally  upon  all. 

Such  has  been  the  character  of  all  our  general  laws,  where 
the  principles  we  have  alluded  to  have  been  embodied,  or 
sought  to  be  sustained.  Our  criminal  code  —  our  whole 
remedial  system  of  law^^-our  practice  acts— our  laws  im- 
posing taxes — have  had  in  view  a  uniform  operation,  yet, 
from  time  to  time,  it  has  been  deemed  expedient  to  define 
the  limits  of  criminal  jurisdiction,  and  furnish  to  the  local 
authorities  of  particular  cities,  towns,  and  villages,  the  means 
to  protect  themselves,  by  special  legislation,  operating  alike 
within  the  territory  upon  the  resident,  as  well  as  the  stranger, 
producing,  as  a  necessary  result,  great  irregularity  in  the 
burdens  imposed,  as  well  as  the  restraint  of  private  right. 
And  thus  :t  is  that  new  legal  remedies  are  given,  when  the 
necessity  is  obvious,  from  the  peculiar  condition  of  commerce, 
agriculture,  or  manufactures,  requiring  a  new  exercise  of  legis- 
lative power  to  protect  those  great  interests — and  hence  the 
statute  authorizing  the  seizure  of  water-craft,  the  law  protect- 
ing wild  animals  from  the  hunter  at  certain  times  of  the  year, 
and  that  which  has  heretofore  exempted,  from  the  usual 
burdens  of  taxation,  the  machinery  of  the  manufacturer ;  thus 
practically  conferring  advantages  upon  particular  sections  of 
the  country,  as  many — ^perhaps  the  largest  portion — must 
necessarily  be  without  the  benefit  of  such  legislation. 

Our  tax  system,  though  intended  to  be  general,  has  dis- 
criminated in  the  object  to  be  taxed ;  though  the  amount  to 
be  levied  is  nominally  the  same  upon  all  property,  yet  the 
mode  of  assessment,  the  values  ascertained,  and  the  propor- 
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lions  to  be  fairly  borne  by  the  tax-payer,  are  often  unequally, 
if  not  arbitrarily,  levied. 

Since  the  organization  of  our  State  government,  the  power 
to  enact  local  laws,  operating  in  some  measure  in  restriction 
or  modification  of  the  general  statute,  has  been  assumed  by 
the  legislature,  acquiesced  in  by  the  people  of  the  State,  and 
never  judicially  denied  by  the  courts. 

We  have  but  to  look  through  the  volumes  that  contain 
the  legislation  of  the  last  fifty  years,  to  find  the  fullest  vin- 
dication of  the  power  referred  to,  in  the  numerous  private 
acts  that  trenched,  not  only  on  the  general  laws,  but  frequently 
assumed  the  character  of  judicial  interpretation;  and  these 
were  net  peculiar  to  our  own  State.  The  statute  books  of 
every  State  legislature  exhibit  similar  assumptions  of  power, 
that  have  been  held  not  only  justified  by  some  particular 
exigency,  but  were  the  salutary  exercise  of  legislative  dis- 
cretion;, thus  maintaining  the  sanctity  of  the  law,  by  so 
guarding  its  administration  that  the  public  functionary  may 
have  not  only  no  tempcation  to  do  wrong,  but  as  the  very 
condition  of  holding  his  oftice,  shall  be  required  to  yield  his 
private  interest  to  that  of  his  constituents. 

We  have  said  that  the  rule  requiring  all  general  laws  to 
be  uniform,  is  but  the  exposition  of  the  law,  as  always  ad- 
ministered by  the  courts,  and  its  practical  application  has 
never,  we  believe,  been  doubted,  though  so  often  made  the 
subject  of  special  legislation. 

The  constitution  of  the  United  States  empowers  Congress 
to  pass  a  uniform  system  of  bankrupt  laws,  and  to  provide 
also  for  a  uniform  system  of  naturalization ;  and  yet  a  bank- 
rupt law  has  been  made  to  operate  upon  one  class  of  persons 
to  the  exclusion  of  another;  and  though  the  mode  of  natur- 
alization has  been  prescribed — the  material  part,  the  fees  of 
the  officers  performing  the  service  are  left  to  the  regulation 
of  the  several  States ;  and  thus  the  right  of  citizenship  in  Ohio 
may  cost  but  a  small  pittance,  v/hile  in  another  State  the  fees 
mav  be  exorbitant. 

We  are  led,  therefore,  to  believe  that  the  language  of  our 
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present  constitution  is  not  more  restrictive  than  the  rule  ex- 
isting anterior  to  its  adoption,  by  which  its  powers  were 
construed  and  regulated. 

When  we  refer  to  the  action  of  the  legislature  since  the 
new  constitution,  we  find  the  same  right  of  which  we  have 
spoken  has  still  been  claimed,  and  very  distinctly  asserted. 
The  members  of  the  Assembly  were,  many  of  them,  recently 
from  the  Constitutional  Convention,  and  must  be  supposed  to 
have  understood  the  object  and  meaning  of  the  instrument 
they  had  assisted  in  framing,  and  by  which  their  powers  of 
legislation  must  have  been  controlled. 

They  gave,  then,  a  construction  to  the  constitution,  which, 
being  contemporaneous  with  its  formation,  is  entitled  to  great 
weight  in  deciding  what  should  be  our  opinion  on  the  same 
subject. 

3  Ohio,  553,  555,  Heirs  of  Ludlow  v.  Johnson ;  per  Hitch- 
cock, J.;  I  Cranch,  299,  Stuart  v.  Laird;  i  Wheaton,  304, 
Martin  v.  Hunter ;  6  Wheaton,  264 ;  Cohens  v.  Commonwealth 
of  Virginia ;  27  Maine,  9,  Myrick  v.  Hasey. 

Thus,  on  the  20th  of  April,  1852,  Local  Laws,  vol.  50,  p.  3, 
a  statute  was  passed  distinctly  increasing  the  powers  of  the 
commissioners  of  Hamilton  county,  and  though  it  was  in 
**pari  materia"  practically,  with  the  law  of  1848,  yet  it  does 
not  repeal  it  directly,  or  by  implication;  vol.  50,  p.  10,  a 
special  law  to  remove  the  county-seat  of  Lucas ;  vol.  50,  p.  9, 
a  special  law  relative  to  jurors  and  clerks,  applicable  only  to 
Hamilton  county ;  vol.  50,  p.  10,  establishing  township  election 
precincts,  when  there  was  a  general  law  on  the  subject ;  vol. 
50,  p.  12,  admitting  candidates  to  examination  and  to  practice 
law  who  are  not  citizens  of  the  United  States ;  vol.  50,  p.  19, 
for  support  of  a  certain  school  district ;  and  in  the  legislature 
of  1853-54,  vol.  51.  pp.  530,  534,  538,  539,  540;  and  last  of 
all,  the  law  authorizing  the  commissioners  of  Hamilton 
county  to  purchase  land  for  a  work-house,  under  which  the 
jail  property  has  been  purchased,  vol.  52,  pp.  165,  166,  167, 
168, 171,  and  passim  to  p.  184. 
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We  think  that  we  may  well  conclude  that  the  power  to 
enact  local  laws,  of  the  description  to  which  we  have  referred, 
in  any  proper  case,  has  been  properly  assumed  by  the  legis- 
lature. 

The  law  of  1848,  as  we  have  already  intimated,  has  not 
been  repealed  in  express  terms,  and  that  it  is  regarded  to  be 
still  in  force,  we  find  it  republished  by  Swan,  p.  181.  This 
late  compilation  of  the  statutes  has  been  approved  by  the 
legislature,  and  a  large  number  of  volumes  purchased  for 
distribution,  ^s  the  authoritative  version  of  the  laws  now  in 
operation. 

With  all  these  facts  before  us,  we  can  not  hold  that  the 
law  of  1848  has  been  repealed,  or  that  it  is  inconsistent  with 
anv  of  the  clauses  of  the  constitution  relied  on  bv  the  defend- 
ants'  counsel.  The  object  of  that  law  was  such  that  it 
strongly  appealed  to  the  legislative  discretion;  the  limitation 
of  power  it  intended  to  impose  was  just  and  appropriate ;  the 
restraint  upon  its  exercise,  except  by  the  consent  of  the  tax- 
payers, was  but  the  protection  which  those  tax-payers  had  the 
right  to  ask  from  those  who  alone  could  impart  it.  It  is,  after 
all,  but  the  denial  to  the  public  servants  of  the  right  to  expend 
the  public  treasure,  without  the  consent  of  those  who  must 
ultimately  meet  the  expenditure.  Before  the  burden  is  im- 
posed, it  is  but  just  that  the  willingness  of  the  electors  to  bear 
it  should  be  manifested  in  an  intelligent  £Cnd  unmistakable 
manner. 

An  argument,  drawn  from  the  last  clause  of  section  26, 
article  2,  of  the  constitution,  has  been  urged,  but  we  do  not 
feel  its  pressure.  The  law  of  1853  took  effect  from  the  date 
of  its  passage,  but  a  portion  of  the  expenditure  it  would 
otherwise  authorize  to  be  made  is  forbidden  by  the  law  of 
1848,  then  in  force,  unless  the  tax-payers  consent.  The  limi- 
tation does  not  aflFect  the  validity  of  the  law — ^it  merely 
prevents  the  expenditure  of  money,  beyond  a  definite  amount, 
until  the  assent  of  the  electors  has  been  had.  It  is  as  if  the 
law  of  1848  was  incorporated  into  the  law  of  1853,  and  I  do 
not  perceive  how  such  provision  can  be  held  to  be  unconsti- 
tutional. 
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The  question  presented,  we  feel  is  a  very  grave  one;  but 
after  a  careful  examination  in  all  its  aspects,  our  conviction  is 
that  the  law  of  1848  is  in  force,  and  the  contracts  entered 
into  by  the  commissioners  can  not  be  sustained  on  legal 
principles.  If  there  is  no  power  to  authorize  their  execution, 
the  parties  in  interest  can  claim  nothing  from  the  county — 
ihe  contracts  are  simply  void,  as  the  statute  expressly  declares 
they  shall  be,  if  its  provisions  are  notccmplied  with;  and  all 
payments  made  upcHi  such  contracts,  whether  part  performed 
or  not,  come  within  the  same  rule. 

The  right  of  the  plaintiff  to  sue  was  not  argued  at  the 
hearing  of  this  motion,  though  it  was  very  fully  before  my 
colleague  on  the  former  application.  I  have  no  doubt  of  the 
right  of  any  tax-payer,  who  will  be  compelled  to  pay  a  por- 
tion of  the  amount  of  the  proposed  expenditure,  to  ask  relief 
from  any  act  of  the  county  commissioners,  which  will,  against 
law,  require  them  to  assess  his  property  to  discharge  their 
expenditure. 

2  Mylne  &  Craig,  129,  613;  2  Simons,  193,  272;  6  Johns, 
Ch.,  439:  Story's  Eq.,  §934;  5  -Porter's  Ind.,  39 ;  2  Bligh  N.  R., 
312;  3  Coms.,  430;  4  Mylne  &  Craig,  17;  2  Duer,  618,  663; 
I  Duer,  453,  98;  13  How.  U.  S.  566,  76,  608;  5  Porter,  Ala. 
279. 

The  allegations  in  the  petition  should,  I  think,  be  more 
specific.  It  should  appear  that  the  plaintiff  was  a  tax-payer, 
liable  to  be  assessed  for  the  payment  of  these  contracts. 
These  amendments,  and  any  others,  that  either  party  may 
wish  to  make,  may  be  made,  so  that  the  case  can  be  fully 
heard  and  determined  when  the  questions  are  finally  argued 
at  bar. 

We  have  been  reminded  that  the  immediate  construction 
of  an  infirmary  and  lunatic  asylum  depend  upon  the  prompt 
execution  of  these  contracts,  and  very  eloquent  appeals  have 
been  made  in  behalf  of  the  atHicted  class  of  our  fellow-men, 
who  will  become  the  inmates  of  the  institution.  Our  sym- 
pathies have  been  touched,  and  we  willingly  adopt  the  sen- 
timent of  counsel,  so  nobly  uttered,  that  the  necessities  of  the 
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decrepid  and  insane  demand,  at  the  hands  of  our  public 
functionaries,  the  most  5;peedy  action.  But  we  must  admin- 
ister the  law  as  we  find  it,  and  be  just,  as  well  as  merciful. 
There  can  be  no  certainty  in  legal  decisions,  if  the  great 
principles,  by  which  courts  must  at  last  determine  their 
judgment,  are  disregarded,  or  molded  to  suit  the  particular 
case. 

To  uphold  our  legislative  and  judicial  systems — sustainmg 
the  one  by  the  proper  administration  of  the  other — is  the 
ultimate  object  of  the  law.  We  can  only  truly  indicate  the 
spirit  and  the  purpose  of  constitutional  government,  when 
we  hold  every  minister  of  the  law  to  the  full  and  honest  dis- 
charge of  his  duties. 

The  order  will  be  granted  in  each  case — ^the  undertaking 
to  be  entered  into  in  $3,000. 

Injunction  ordered. 


Samuel  West  v.  Samuei,  C.  Bro^ti. 

1.  Notice  of  dishonor,  sent  by  mail  to  a  non-resident  indorser,  must 
be  deposited  in  the  post-oince  with  his  address,  in  time  to  be  sent  by 
the  mail  of  the  day  next  after  such  dishonor,  unless  the  mail  be 
made  up  and  closed  before  early  business  hours  of  that  day. 

2.  It  is  sufficient  diligence  to  post  such  notice  at  nine  o'clock  the  next 
morning,  although  it  happens  to  be  Saturday,  and  although  such 
mail  is  made  up,  daily,  at  five  o'clock  a.  m.,  Sundays  excepted. 

General  Term. — On  error.   The  facts  sufficiently  appear 
in  the  decision. 

Chas.  S.  Bryant,  for  plaintiff  in  error. 
Taft,  Key  &  Perry,  for  defendant  in  error. 

Storer,  J.  On  the  24th  of  November,  1854,  Joseph  B.  Bab- 
cock  made  his  note,  for  $150,  payable  to  Samuel  West,  the 
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plaintiff  in  error,  or  order,  in  three  months,  for  value  received. 
The  payee  indorsed  the  note  to  Brown,  the  defendant  in  er- 
ror. On  the  day  the  note  became  due,  February  23,  1855,  it 
was  handed  to  a  notary,  who  was  examined  as  a  witness,  on 
the  trial,  at  special  term.  It  is  proved,  that  on  the  same  day 
he  went  to  the  office  of  Babcock,  in  Cincinnati,  after  banking 
hours,  and  demanded  payment.  He  was  told,  by  a  person, 
then  in  the  office,  that  there  were  no  funds  to  pay  the  note, 
and  the  maker  was  absent.  The  next  day  he  notified  the  in- 
dorser.  West,  by  leaving  a  notice  in  the  Cincinnati  post-office, 
addressed  to  him  at  Milford,  Ohio,  where  West  then  resided. 
This  was  on  Friday.  On  Saturday  the  notice  was  placed  in 
the  post-office — ^the  same  notice  was  handed  to  him  by  the 
counsel  and  identified.  It  was  dated  February  23,  and  post- 
marked Februarv  26. 

It  was  also  in  evidence,  that  there  was  a  daily  mail  from 
Cincinnati  to  Milford,  Sundays  excepted,  which  closed  at  five 
A.  M.,  each  day,  and  that  a  letter  placed  in  the  office,  after  five 
A.  M.,  Saturday,  would  not  leave  this  office  till  the  next  busi- 
ness day,  Monday,  the  date  of  which  the  notice  sent  to  West 
is  post-marked.  The  notary  proved  that  this  notice  was  de- 
posited in  the  office,  before  9  a.  m.,  on  Saturday.  The  de- 
fendants were  both  examined  as  witnesses.  West  proved 
that  he  did  not  receive  the  notice  till  Tuesday  or  Wednesday, 
the  27th  or  28th,  and  that  he  was  the  accommodation  indorser 
of  Babcock,  on  the  note.  Babcock  proved  that  he  had  no 
exclusive  place  of  business ;  that  he  resided  in  Cincinnati,  but, 
by  the  permission  of  Mr.  Harding,  at  whose  store  the  notary 
had  called  to  demand  payment  of  the  note,  he  had  directed 
persons  to  call  upon  him  there.  On  this  testimony  the  case 
was  submitted  to  Judge  Spencer,  at  special  term,  who  render- 
ed judgment  against  the  maker  and  indt^rser,  for  the  amount 
of  the  note,  with  interest. 

To  this  finding  the  defendant  excepted,  and  now  seeks  to 
reverse  the  judgment,  for  the  following  causes : 

That  the  finding  of  the  court  was  against  the  law,  and  not 
warranted  by  the  evidence. 

(4) 
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It  is  admitted  that  the  presentment  of  the  note,  for  payment, 
at  the  maker's  place  of  business,  is  required  by  the  contract  of 
the  parties.  The  only  question  for  the  judge  to  consider  was, 
whether  the  counting-room  of  Harding  could  be  so  regarded. 

It  seems  it  was  occupied  by  Babcock,  by  permission  of  Harding, 
to  receive  business  calls,  for  conference  with  those  v/ith  whom 
he  had  business  transactions,  and  there  he  was  usually  to  be 
found.  Indeed,  he  had  no  other  place  of  business,  and,  prob- 
ably, could  not  have  been  found  elsewhere,  except  at  his  cwn 
residence.  The  notary  proved  the  presentment  of  the  note, 
within  the  ordinary  hours  of  business,  at  the  place  where  the 
maker  transacted  his  business.  He  was  bound  to  do  nothing 
more,  and  the  burden  of  proof  then  lay  upon  the  defendant, 
West,  to  satisfy  the  court  that  presentment  was  improperly 
made,  either  as  to  the  time  or  place.  He  attempted  to  do  so 
by  introducing  Babcock  as  a  witness,  and  he  proved  that  the 
notary  was  not  mistaken  in  performing  his  duty. 

On  this  testimony,  we  are  satisfied,  the  judge  could  not, 
with  propriety,  have  held  the  presentment  to  have  been  im- 
properly made,  and  did  not  err,  therefore,  in  his  decision  on 
this  point. 

The  other  question  argued  by  West's  coimsel  is  this:  As 
he  did  not  receive  notice  of  the  non-payment  till  the  26th  Or 
27th  of  February,  when  the  note  became  due  on  the  23d,  the 
notary  neglected  tc  perform  his  duty,  and  the  indorscr  is  dis- 
charged. It  appears  that  West  resided  in  Clermont  county; 
the  nearest  post-office  is  Milford,  where  he  usually  received 
his  letters;  that  there  was  a  daily  mail  from  Cincinnati  to 
that  place,  except  on  the  Sabbath,  and  a  letter  generally 
reached  the  latter  office  early  in  the  morning  of  the  same  day 
it  was  mailed  at  the  former.  The  hour  of  closing  the  mail 
in  the  Cincinnati  post-office  is  5  a.  m.,  and  unless  a  letter  was 
deposited  the  evening  before,  it  would  not  be  sent  by  the 
mail  of  the  succeeding  day.  There  was  no  requirement  of 
law,  compelling  the  notary  to  notify  the  indorser  on  the  same 
day  the  note  was  presented,  and  payment  refused.  On  the 
contrary,  he  might  well  have  postponed  the  notice  till  the 
following  day. 
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It  is  in  evidence,  that  he  placed  the  notice  in  the  post-office 
before  9  o'clock  on  the  morning  of  the  24th  day  of  Febru- 
ar\%  which  was  Saturday.  The  mail  did  not  leave  on  the 
Sabbath,  and  the  notice  was  marked  on  the  26th,  the  earliest 
day  it  could  have  been  sent,  and  by  the  admission  of  the  in- 
dorser,  he  received  it  on  that  day,  or  the  day  subsequent. 

Whatever  strictness  may  have  been  held  on  the  subject  of 
notice,  and  however  confused  may  have  been  the  rulings  of 
some  of  our  courts,  in  attempting  to  make  nice  distinctions, 
as  to  "fractions  of  days/'  and  the  "earliest  practical  opportu- 
nity" to  send  notices  by  mail,  the  law  on  the  subject  has  been 
determined  very  wisely  and  clearly  by  our  Supreme  Court. 
1  O.  S.  215,  Lawson  et  al.  v.  Farmer's  Bank  of  Salem.  The 
precise  question  before  us  is  there  definitely  settled ;  so  far  as 
to  preclude,  on  our  part,  any  re-examination  of  the  matter,  had 
we  any  doubts  of  the  propriety  of  the  decision. 

Judgment  of  special  term  affirmed. 


C.  S.  BURDSALI.  &  Co.  V.  CnRlSFlHLD  &  PEAtE. 

When  parties  exchange  their  memorandum  checks  for  mutual  accom* 
modation,  no  right  of  action  accrues  in  behalf  of  one  against  the 
other,  until  the  plaintiff  has  paid  the  check  given  by  him ;  while  it  is 
outstanding  and  unpaid,  the  relation  between  them  is  merely  that  of 
principal  and  surety. 

Special  Term. — Action  upon  a  bank  check.  The  facts 
sufficiently  appear  in  the  decision. 

Corwine,  Hayes  &  Rogers,  for  plaintiff. 

Collins  &  Herron,  for  defendants. 

Storer,  J.  The  petitioner  claims  to  recover  the  amount  of 
a  check  drawn  by  defendants  for  $1,200,  on  T.  S.  Goodman  & 
Co.,  dated  Sept.  15,  1854,  and  payable  to  plaintiffs  or  order. 
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The  answer  sets  up  the  fact  that  the  check,  described  in  the 
petition  was  a  memorandum,  only  given  to  plaintiffs  as  an  ex- 
change for  a  similar  check,  loaned  by  them  to  defendants,  and 
the  only  consideration  existing  between  the  parties  was  that 
exchange  and  accommodation.  There  is  no  evidence  that 
the  check  has  ever  been  presented  to  the  drawees,  or  that 
payment  has  been  refused,  but  as  that  defense  is  not  relied  on, 
we  shall  assume  that  the  necessary  proof  might  have  been, 
made,  and,  by  consent,  has  been  dispensed  with.  Testimony 
has  been  taken  which  sustains  the  allegations  of  the  answer; 
and  the  additional  fact  appears  that  the  check,  drawn  by  the 
plaintiff,  in  favor  of  the  defendants,  was  pledged,  by  Chris- 
field,  with  John  Young,  as  security  for  an  advance  of  money. 
The  plaintiffs  have  never  paid  the  check,  nor  been  called  on 
by  legal  process  to  pay  it.  Their  liability  to  discharge  it  is 
the  only  ground  on  which  a  recovery,  in  this  case,  is  asked. 

The  question  seems  to  us  to  be  plain ;  if  the  plaintiffs  held 
the  check  sued  upon,  to  represent  that  loaned  by  them,  for  a 
similar  sum,  to  the  defendants,  it  is  nothing  more  than  a  guar- 
anty that  the  defendants  will  protect  the  plaintiffs  from  ulti- 
mate loss,  and  must  be  governed  by  the  same  rule  that  would 
apply  to  the  ordinary  case  of  principal  and  surety.  We 
know  of  no  principle  that  would  authorize  the  surety  upon 
ordinary  mercantile  contracts  to  sue  the  principal,  until  he  has 
discharged  the  debt.  The  mere  fact  of  liability  is  not  suffi- 
cient; if  it  was,  how  would  the  surety  be  protected  if  the 
principal  should  be  permitted  to  recover  the  money,  and  af- 
terward neglect,  or  refuse,  or  be  unable,  to  discharge  the  orig- 
inal debt?  "Certainly  the  surety  ought  not  to  be  required  to 
pay  it  the  second  time.    Burge  on  Suretyship,  B.  4,  C.  i.  357. 

In  this  case,  it  is  admitted  that  the  plaintiffs  and  defendants 
are  both  insolvent.  Neither  have  suffered  by  the  exchange 
of  these  checks,  which  are  still  unpaid,  and  must  have  been 
understood,  at  the  time,  to  be  accommodation  checks  only.  We 
can  find  no  equity  for  the  plaintiffs,  and  the  law  is  clearly  with 
the  defendants. 

Judgment  for  defendants. 
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1.  Where  the  mortgagor  of  chattel  property,  under  an  agreement  with 
the  mortgagee,  made  at  the  time  of  the  delivery  of  the  mortgage, 
continues  in  possession  of  the  mortgaged  property,  and  proceeds  to 
sell  the  same  in  the  usual  course  of  trade,  with  the  view  of  appro* 
priating  the  proceeds  of  sale  to  the  payment  of  the  mortgage  debt, 
the  mortgage  is  void. 

2.  It  is  immaterial  whether  the  power  of  sale  is  reserved  in  the  mort- 
gage itself,  or  is  conferred  by  a  separate  agreement. 

General  Term. — On  error. 
The  facts  sufficiently  appear  in  the  decision. 
Lincoln,  Smith  &  Warnock,  for  plaintiff  in  error. 
John  G.  Douglass,  for  defendant  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  This  is  a  peti- 
tion to  reverse  a  judgment  rendered  by  Storer,J.,at  special  term. 

The  action  below  was  in  the  nature  of  replevin,  to  obtain 
the  possession  of  specific  chattels.  Both  parties  claimed  un- 
der the  same  source  of  title — ^the  plaintiflF  as  mortgagee,  the 
defendant  on  behalf  of  a  judgment  creditor.  The  case  was 
submitted  to  the  court,  who  found  for  the  defendant;  assessing 
his  damages  at  $262.26.  The  plaintiff  thereupon  moved  for 
a  new  trial,  for  reason  that  the  finding  was  contrary  to 
law  and  the  evidence,  which  motion  being  overruled,  an  ex- 
ception was  taken  by  him,  and  judgment  entered  for  the  de- 
fendant; the  alleged  error  in  this,  is  that  the  court  did 
not  grant  a  new  trial,  as  asked  for. 

The  facts,  as  they  appeared  upon  the  trial  of  the  cause,  are 
these:  The  plaintiff  gave  in  evidence  a  mortgage  in  his  favor, 
executed  and  delivered  by  S.  A.  Griffith  &  Co.,  on  the  Qth 
day  of  September,  1854,  purporting  to  convey  the  property 
in  controversy,  together  with  all  the  goods,  and  stock  in  trade, 
of  said  Griffith  &  Co:,  situated  in  the  store  then  occupied  by 
them,  in  Cincinnati,  conditioned,  as  follows : 

That  whereas,  said  mortgagors,  doing  business  under  the 


54  vSUFERIOR  COURT  OF  CINCINNATI. 

Erastus  B.  Goodeuough  v,  Leonard  A.  Harris. 


firm  name  of  S.  A.  Griffith  &  Co.,  are  indebted  to  said  Goode- 
nough,  on  two  promissory  notes ;  one  for  $600,  dated  April  12, 
1854,  and  payable  in  four  months  after  date,  and  one  for  $636, 
dated  July  12,  1854,  payable  in  like  manner,  at  90  days  after 
date;  both  signed  by  said  Griffith  &  Co.  Now,  if  they  shall 
well  and  truly  pay  to  said  Goodenough  the  full  amount  of 
said  notes  at  maturity  thereof,  etc.,  then  said  instrument  to  be 
void,  etc.  Plaintiff  also  exhibited  in  evidence,  the  two  notes 
referred  to  in  the  condition  of  the  mortgage ;  on  one  of  which 
was  indorsed  a  credit  of  $65.  He  then  called  S.  A.  Griffith 
(one  of  the  mortgagors)  as  a  witness,  who  testified  that  the 
mortgage  and  notes  were  executed  on  the  day  of  their  respec- 
tive dates.  The  notes  were  given  for  so  much  money  loaned 
by  the  plaintiff  to  the  mortgagors,  none  of  which  had  been 
paid  at  the  time  of  the  mortgage;  and  that  the  mortgage 
was  given  for  the  mere  purpose  of  securing  the  same — the 
mortgagors  being,  at  that  time,  unembarrassed;  that  the 
property  mortgaged  consisted  of  the  stock  in  trade,  and  fix- 
tures, belonging  to  a  retail  drug  store,  then  occupied  by  the 
mortgagors;  that  at  the  time  of  delivering  the  mortgage,  it 
was  agreed  between  the  parties  that  the  mortgagors  should 
retain  possession  of  the  establishment  and  sell  the  mortgaged 
property  as  usual,  paying  the  plaintiff's  debt  from  the  pro- 
ceeds of  sales ;  and  that  accordingly  they  did  retain  posses.sion 
and  make  sales,  up  to  the  time  when  the  defendant  seized  the 
property  in  attachment ;  that  the  whole  amount  of  sales  thus 
made  amounted  to  something  over  one  hundred  dollars,  of 
which  $65  had  been  paid  over  to  the  plaintiff,  and  credited 
on  one  of  the  notes.  The  mortgage  was  duly  filed  in  the 
Recorder's  office,  on  the  second  or  third  day  after  its  date. 
This  was  all  of  the  plaintiff's  evidence. 

The  defendant  then  offered  in  evidence,  a  transcript  of  cer- 
tain proceedings  before  N.  Marchant,  Esq.,  a  justice  of  the 
peace  of  Cincinnati  township,  in  an  action  brought  by  G.  W. 
Clark,  against  Griffith  &  Co.,  upon  which  an  order  of  attach- 
ment issued,  directed  to  the  defendant,  as  constable  of  said 
township,  and  by  virtue  of  which  he  seized  the  property  in 
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dispute,  then  in  the  store  and  possession  of  Griffith  &  Co.,  as 
their  property,  on  the  7th  day  of  December,  1854,  in  which 
proceedings  a  judgment  was  subsequently  rendered  in  favor 
of  said  Clark,  for  $241.90  and  costs;  and  it  was  further 
found  that  the  property  attached,  and  replevied,  was  of 
greater  value  than  the  amount  of  the  judgment  in  attach- 
ment. No  other,  or  further  testimony  was  offered  on  either 
side.  The  court  found  for  the  defendant,  and  assessed  his 
damages  to  the  amount  of  the  judgment  and  costs ;  and  to  set 
aside  this  finding,  and  the  judgment  thereon,  is  the  object  of 
the  present  petition. 

The  only  question  which  arose,  or  could  arise,  upon  the  facts 
proven,  was  whether  the  plaintiff's  mortgage  was  fraudulent 
and  void,  as  against  the  subsequent  creditors  of  S.  A.  Griffith 
&  Co.,  or  whether  Is  was  to  all  intents  and  purposes  bona  fide 
and  valid,  as  against  them ;  if  the  former,  the  finding  and 
judgment  of  the  court  below  was  right,  otherwise  erroneous. 

There  is  nothing,  in  the  case,  tending  in  the  slightest  degree 
to  impeach  the  fairness  and  integrity  of  the  transaction  as  be- 
tween the  mortgagors  and  mortgagee,  except  the  fact  that 
the  former  were  permitted  to  retain  the  possession  of  the 
mortgaged  property,  and  make  sale  of  it,  in  the  usual  course 
of  business,  under  an  agreement  to  apply  the  proceeds  in  liqui- 
dation of  the  mortgagee's  claim ;  nor  does  it  seem  to  us  that 
these  circumstances,  alone,  warrant  the  inference  that  any 
fraud,  in  fact,  was  intended  by  the  parties. 

First.  There  was  a  just  debt  due  to  the  mortgagee,  for  which 
it  was  natural  he  should  ask  some  security,  especially  as  one  of 
the  notes  was  overdue ;  then  there  were  no  other  creditors  to 
be  interfered  with;  and  finally  the  mortgage  was  put  upon 
record,  as  notice  to  subsequent  purchasers  and  creditors.  And 
although  the  businjess  was  going  on  as  usual,  there  was  no 
proof  that  the  plaintiff,  in  attachment,  was  actually  deceived 
by  that  circumstance,  or  gave  any  credit  on  account  of  it. 
There  might  have  been,  and  probably  were,  good  reasons  why 
the  mortgagors  should  retain  possession  and  sell.  The  business 
in  which  they  were  engaged  required  their  personal  skill  and 
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supervision.  They  were  best  acquainted  with  its  proper  man- 
agement, and  to  turn  them  out,  and  put  the  business  under  the 
the  management  of  others,  would  have  been  productive  of  cer- 
tain loss  to  one,  if  not  both,  of  the  parties  to  the  mortgage. 

But,  although  no  fraudulent  intent  toward  third  persons 
existed,  in  fact,  in  the  mind  of  either  of  these  parties,  at  the 
time  of  executing  this  mortgage,  and  although  it  may  not 
have  been*  shown  that  third  parties  gave  credit  to  the  false  ap- 
pearances which  were  held  out  to  the  world,  of  an  ownership 
in  the  mortgagors,  yet  it  is  claimed  that  the  policy  of  the  law 
presumes  that  credit  may  have  been,  and  was  given,  to  the 
false  appearances  thus  held  out ;  and  therefore,  as  to  the  party 
pving  such  credit,  it  holds  void  the  instrument  which  would 
defeat  his  claim. 

There  certainly  seems  much  propriety  in  applying  such  a 
principle  to  the  present  case.  The  mortgage  was,  in  fact,  a 
simple  instrument  of  conveyance,  conditioned  to  become  void, 
on  the  payment  of  the  amount  expressed  in  it.  It  contained 
no  notice  upon  its  face,  that  the  mortgagors  were  to  continue 
in  possession  for  any  length  of  time ;  and  certainly  none  that 
they  were  to  sell  and  dispose  of  the  property,  as  though  no 
mortgage  had  been  made,  and  as  though  they  had  still  con-: 
tinned  owners  of  the  property.  As  to  one  of  the  notes,  the 
condition  was  broken  when  the  mortgage  was  executed;  and 
as  to  the  other,  the  condition  was  broken  nearly  two  months 
before  the  attachment  was  issued.  Yet  the  mortgagee  took  no 
possession  of  the  property,  but  slili  allowed  the  mortgagors  to 
deal  with  it  as  their  own.  Had  a  person  about  to  trust  the  mort- 
gagors, gone  to  the  Recorder's  office,  and  found  the  mortgage 
there,  on  file,  he  would  have  had  no  notice  of  the  private  agree- 
ment existing  between  the  parties,  and  might  well  have  suppos- 
ed, from  the  fact  that  the  mongagors  were  in  possession  of  the 
property,  and  disposing  of  it  as  their  own,  that  the  mortgage 
debt  had  been  fully  paid.  In  such  case,  therefore,  it  might, 
with  great  propriety,  be  held,  that  he  was  justified  io  giving 
credit  to  the  acts  of  the  parties,  and  was  bound  to  inquire  no 
further.     Had  it  been  shown,  however,  that  he  had  actual 
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notice  oi  all  the  facts,  it  is  difficult  to  see  how  he  could  justly 
claim  that  he  had  been  defrauded  by  a  security  given  for  an 
honest  purpose. 

But  whatever  views  we  might  have  entertained  of  this  case, 
if  it  had  come  before  us  disembarrassed  of  authority,  we  think 
it  is  clearly  within  the  principle,  if  not  within  the  letter  of  the 
case  in  16  Ohio,  547,  Collins  et  al.  v.  Myers.  That  was  a  case 
where  an  outgoing  partner,  having  sold  his  interest  in  a  firm, 
to  his  co-partners,  took  from*  them  a  mortgage  upon  the  stock 
sold,  with  the  increase  thereof,  to  indemnify  him  against  the 
debts  due  by  the  firm.  The  mortgage  contained  a  provision, 
that  the  mortgagor  should  retain  possession  until  the  mort- 
gagees should  be  compelled  to  pay  some  of  the  de-bts  stipulated 
against,  or  until  they  might  think  their  security  endangered. 
It  does  not  appear  with  certainty  whether  it  expressly  author- 
ized the  mortgagor  to  dispose  of  the  property  or  not,  hut  such, 
at  all  events,  was  the  intent  of  the  transaction.  A  part  of  the 
stock  was  sold ;  and  out  of  the  proceeds  of  such  sale,  as  well 
as  upon  the  credit  of  Myers,  new  goods  were  purchased. 
The  whole  stock,  new  and  old,  was  levied  upon  by  a  judg- 
ment creditor  of  Myers,  and  afterward  Myers  made  an  as- 
signment of  it  for  the  benefit  of  all  his  creditors.  The  court 
held  the  mortgage  void,  not  only  as  to  the  attaching  creditor, 
but  as  to  the  assignees  also,  upon  the  sole  ground  that  the 
power  of  sale,  vested  in  the  mortgagor,  was  inconsistent  with, 
and  destroyed  the  security  intended  to  be  given  by  the  mort- 
gage; and  forasmuch,  therefore,  as  it  was  a  security  or  not, 
at  the  option  of  the  mortgagor  —  that  is,  inasmuch  as  he  might 
at  any  time  destroy  the  whole  security,  by  disposing  of  the 
property  —  it  must  have  been  intended  as  a  mere  ward  to  keep 
off  other  creditors.  Whether  the  reason,  thus  given,  will  be 
cntirelv  satisfactorv  to  others,  is  not  for  us  to  sav :  it  satisfied 
the  court,  and  we  must  abide  bv  it  until  better  advised.  It 
was  of  no  moment  to  that  case,  as  viewed  by  the  court, 
whether  the  mortgage  itself  contained  an  express  authority 
to  sell  the  property,  or  whether  such  authority  was  implied 
only  from  the  terms  of  the  instrument,  or  was  contained  in  a 
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separate  agreement.  The  real  question  was,  had  the  mort- 
gagor power,  by  the  terms  of  the  agreement  entered  into  be- 
tween the  parties  at  the  execution  of  the  mortgage,  to  defeat 
the  security,  at  bis  own  option,  by  the  sale  of  the  mortgaged 
property ;  if  so,  it  was  said,  the  intention  of  the  parties  could 
not  have  been  to  create  a  security,  but  a  ward  to  keep  off 
creditors.  So  far  as  the  power  to  destroy  the  security  is  con- 
cerned, it  may  be  as  effectually  exercised  under  a  separate 
agreement,  as  under  one  expressed  in  the  mortgage  itself, 
and  if  there  be  any  difference  between  the  two  cases,  it  is  in 
favor  of  the  instrument  containing  the  power  of  sale  upon  its 
face;  for  in  such  case  the  transaction  is  open,  and  none  are 
deceived  by  appearances.  In  the  other  the  agreement  is  se- 
cret ;  it  contradicts  the  apparent  intent  of  the  instrument,  and 
is  calculated  to  mislead  purchasers  and  confiding  creditors,  by 
a  false  appearance  of  ownership. 

The  decision  of  the  court,  at  special  term,  was  founded 
upon,  and  is  entirely  harmonious  with,  the  authority  of  the 
case  cited,  and  will  therefore  be  affirmed. 

Judgment  affirmed. 


o- 


James  C.  Hali.,  et  ai,.,  v.  The  Cincinnati,  HamiWon  and 

Dayton  Railroad  Co. 

1.  Under  the  code,  an  assignee  of  a  claim  of  damages,  resulting  from 
injuries  to  personal  or  real  estate,  may  bring  an  action  in  his  own 
name. 

2.  Such  claim  for  damages,  as  assignee,  is  a  separate  cause  of  action 
from  a  claim  arising  by  injury  to  the  same  property,  after  its  pur- 
chase by  such  assignee;  and  a  demurrer  will  lie,  if  not  separately 
stated  and  numbered. 

SpECIAI,  Term. — On  demurrer  to  petition. 

Caldwell  &  Paddack,  for  plaintiffs. 

Worthington  &  Matthews,  for  defendants. 

Storer,  J.    The  petition   alleges  that   the  plaintiffs  have 
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leased  certain  premises  in  Cincinnati,  for  a  term  of  years, 
with  the  privilege  of  purchase;  that  before  the  lease,  as 
well  as  since,  the  defendants  have  obstructed  the  public 
thoroughfare,  claimed  to  be  a  street,  to  the  free  use  of 
which  the  occupants  of  the  premises  leased  are  entitled;  it 
is  also  averred  that  the  obstruction  is  caused  by  the  road 
track  of  the  defendants,  which  passes  over  the  thorough- 
fare, not  only  preventing  the  uninterrupted  enjoyment  of 
the  easement,  but  being  elevated  above  its  ordinary  level, 
has  caused  the  premises  adjoining  to  be  overflo\ved  and 
greatly  injured.    The  defendants  have  demurred. 

Two  questions  arise  on  the  pleadings: 

First,  can  the  causes  of  action  be  joined  in  the  petition? 

It  will  be  seen,  the  plaintifTs  ask  to  recover  for  the  dam- 
ages alleged  to  have  been  sustained  by  their  lessors  before 
the  conveyance  to  these  lessees,  alleging  an  assignment  of 
the  right  to  recover  the  damages  of  the  former  owner;  they 
also  ask  remuneration  for  the  injuries  to  which  they  have 
been  subjected  since  their  estate  commenced.    ^ 

Section  25  of  the  code  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  in  a 
few  cases,  which  are  described  in  section  2^. 

Section  398  provides  that  "in  addition  to  the  causes  of 
action  which  survive  at  common  law,  causes  of  action  for 
mesne  profits,  or  for  an  injury  to  personal  or  real  estate,  or 
for  any  deceit  or  fraud,  shall  also  survive." 

A  collation  of  these  sections  leads  us  to  the  conclusion 
that  it  was  the  intention  of  the  legislature  to  preserve  the 
right  of  action  in  cases  enumerated,  and  to  confer  the 
power  to  assign  it  to  those  who  originally  were  entitled  to 
it.  No  other  construction  can  harmonize  the  code;  and  as 
the  distinction  between  law  and  equity  is  abolished,  there 
is  little  practical  difficulty  in  the  prosecution  of  the  remedy 
that  may  be  necessary  to  secure  it. 

This  was  held  to  be  the  proper  construction  of  the  New 
York  code,  by  Judge  Paige,  in  i  Selden,  347,  Hoyt  v. 
Thompson ;  and  Judge  Story,  in  i  Peters,  213,  Comegys  et  al. 
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V.  Vasse ;  held,  'that  mere  personal  torts,  which  die  with  the 
party,  and  do  not  survive  to  his  personal  representatives,  are 
not  capable  of  passing  by  assignment ;  and  that  vested  rights 
ad  rein  and  in  re,  possibilities  coupled  with  an  interest,  and 
claims  growing  out  of,  and  adhering  to,  property,  may  pass 
by  assignment." 

We  believe,  then,  that  the  original  owners  of  the  prem- 
ises in  question  might  well  assign  a  cause  of  action  ac- 
cruing before  the  conveyance,  and  the  assignee  thereof  may 
sue  for  the  damages  in  his  own  name. 

The  second  question  refers  to  the  joinder  of  two  causes  of 
action  in  the  same  count. 

We  suppose  this  point  is  settled  by  section  86  of  the 
code,  which  provides  *Hhat  when  the  petition  contains  more 
than  one  cause  of  action,  each  shall  be  separately  stated  and 
numbered/' 

The  demurrer,  therefore,  will  be  sustained  for  the  mis- 
joinder, and  leave  given  to  the  plaintiff  to  amend  his  peti- 
tion. 

Demurrer  to  petition  sustained. 


John  Huff  v.  Richard  Ashcraft. 

In  the  event  of  the  death  of  the  maker  of  a  promissory  note,  the  rule 
of  diligence  does  not  make  it  necessary  to  make  demand  of  payment 
at  the  dwelling  of  the  deceased  on  the  day  of  his  funeral. 

Special  Tkrm.  —  The  facts  of  presentment,  demand,  etc., 
are  stated  in  the  decision. 

French  &  Kirby,  for  plaintiff. 

Dodd  &  Huston,  for  defendant. 

Storer,  J.     The  only  real  question  in  controversy,  is  the 
sufficiency  of  the  presentment  of  the  note  for  payment,  and 
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this  involves  the  other  question,  whether  the  facts  stated  by 
the  notary  are  equivalent  to  the  such  presentment.  The  notary 
states,  that  on  the  day  the  note  became  due,  he  inquired  for 
the  maker,  and  was  informed  that  he  was  dead,  and  was  to 
be  buried  on  that  day,  and  finding  no  one  to  attend  to  the 
note,  notified  the  indorser  the  same  day. 

It  is  contended  bv  the  defendant's  counsel,  that  the  no- 
tary  shottld  have  called  at  the  defendant's  dwelling  house 
and  left  a  notice  with  his  family,  on  the  day  he  referred  to, 
though  he  admits  that  no  administration  had  been  granted 
on  the  estate. 

It  is  well  settled,  that  if  the  maker  of  a  note,  or  the  ac- 
ceptor of  a  bill,  is  dead,  when  the  note  or  bill  becomes  due, 
that  the  personal  representative  of  the  deceased,  his  execu- 
tor, or  administrator,  must  be  notified,  either  personally,  or 
by  letter,  and  payment  demanded;  the  rule  may  have  its 
exceptions,  but  it  is  now  the  rule  established.  So  well  is  it 
understood,  in  practice,  that  no  English  authorities,  we  are 
told,  can  be  found,,  in  which  the  question  has  been  mooted, 
Chitty  on  Bills,  1 1  Amer.  Ed.  497  and  note. 

See  also.  Story  on  Promissory  Notes,  §241,  who  quotes 
Chitty  to  sustain  the  text;  also,  Story  on  Bills,  §352,  who 
refers  to  Chitty  also ;  also  to  Bay  ley  on  Bills,  ch.  7,  §2,  p.  200; 
MoUoy  B.  2,  ch.  10,  §34;  the  last  writer  lays  down  the 
rule  thus:  "If  a  bill  be  accepted  and  the  party  dies,  yet 
there  must  be  a  demand  made  of  his  executors,  or  admin- 
istrators, and  a  protest  must  be  made."  The  same  propo- 
sition is  laid  down  by  Byles,  in  his  work. on  Bills,  142,  who 
quotes  Chitty  to  support  the  rule.  Judge  Story,  in  both 
his  treatises,  refers  to  3  Peters,  87,  Magruder  vs.  Union  Bank 
of  Georgetown;  and  16  S.  &  R.  157,  Juniata  Bank  v.  Hale; 
neither  of  these  cases  support  the  proposition,  and  we  are 
left  at  last  to  the  rule  as  stated  in  Molloy,  which  seems  to 
be  the  basis  of  all  subsequent  practice  by  the  commercial 
world.  The  Supreme  Court  of  New  York,  in  17  Johns.  26, 
Merchants'  Bank  v.  Birch,  held  the  law  to  be  thus  settled, 
but  quote  no  authority;  so  also  in  2  Humphrey,  T14,  Planters^ 
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Bank  V.  White,  the  Supreme  Court  of  Tennessee  adopt  the 
rule,  and  refer  to  Chittv  to  authorize  their  decision.  See 
12  Mass.  86;  i  Nott  &  McC.  439. 

Thus  far  the  law  is  admitted.  In  the  present  case,  there 
was  no  legal  representative  of  the  deceased,  neither  execu- 
tor or  administrator,  and  the  indorser  was  properly  notified 
that  the  debt  was  unpaid  at  maturity.  But  we  are  asked 
to  require,  of  the  plaintiff,  the  proof  that  a  demand  was 
made  at  the  dwelling-house  of  the  maker,  as  there  were 
then  no  proper  legal  representatives. 

We  suppose  the  object  of  the  demand  is,  to  require  pay- 
ment of  the  note,  by  the  party  liable  to  pay,  and  if  he  is 
dead,  then  by  those  upon  whom  the  settlement  of  his  estate 
is  cast;  and  as  they  alone  have  the  responsibility,  they  are 
alone  properly  chargeable  with  the  evidence  upon  which 
the  estate  of  the  decedent  is  to  be  held  liable.  Now  it  is 
well  settled  that  neither  the  death,  insolvency,  absence,  nor 
bankruptcy  of  the  maker  or  indorser,  will  excuse  demand 
and  notice,  and  the  reason  given  by  the  elementary  writers 
is,  that  if  the  demand  was  made,  however  apparently  hope- 
less the  effort  might  appear,  perchance  some  person  might, 
pay  the  demand  for  the  honor  of  the  party  liable,  and  the 
distant  probability  of  such  a  fact  is  matter  of  defense.  The 
proposition  does  not  determine  the  mode  in  which  notice 
shall  be  given,  or  demand  made,  but  discloses  only  the 
ground  upon  which  really  depends  the  right  of  the  indorser 
to  require  the  proper  evidence  to  charge  him. 

If  a  notary,  when  called  on  to  demand  payment,  ascertains 
that  the  maker  or  acceptor  has  absconded,  left  the  country, 
or  can  not  be  found  at  his  place  of  business,  he  may  regard 
the  proper  presentment  as  made,  and  notify  the  indorser 
accordingly.  The  principle  of  the  rule  thus  established  is, 
that  ever}^thing  had  been  done  that  could  be  reasonably 
required,  the  law  never  compelling  the  performance  of  an 
act  that  would  be  barren  of  any  result ;  a  vain  thing  it 
never  requires  to  be  done.  Let  us  apply  the  rule  to  the 
present  case:  the  maker  is  dead,  no  legal  representative  is 
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appointed,  the  day  of  his  burial  is  the  day  of  presentment 
and  demand — to  say  nothing  of  the  peculiar  situation  of 
those,  who,  on  so  mournful  an  occasion,  may  well  be  sup- 
posed to  be  unfitted  for  the  intrusion  of  creditors — ^we  can 
not  think  that  a  visit  by  the  notary  to  the  widow,  and  per- 
haps minor  children,  would  be  productive  cf  any  imaginary 
benefit  to  the  holder  of  the  note,  or  the  knowledge  that 
such  a  call  had  been  officially  made,  be  of  any  value  to  the 
indorsers.  Neither  the  widow  nor  the  chfldren  have  the 
power  or  are  required  to  perform  the  duties  of  personal 
representatives.  They  can  not  be  regarded  as  holding  a 
special  fund  to  discharge  the  liabilities  of  the  husband  and 
the  father,  and  as  they  are  generally  ignorant  of  his  busi- 
ness, they  ought  not  to  be  asked  to  participate  in  its  diffi- 
culties, or  by  their  acts,  to  create  or  release  a  liability  in 
which  they  have  no  original  concern. 

It  is  claimed  that  the  law,  however,  as  it  is  now  under- 
stood, requires  that  the  person  demanding  the  note,  under 
such  circumstances  as  the  present,  should  go  to  the  house 
of  the  decedent  and  notify  his  family  that  the  note  is  due. 
An  examination  of  the  very  few  authorities  we  can  find, 
has  resulted  in  the  conviction,  on  our  part,  that  the  law 
has  not  yet  been  settled  on  the  subject ;  that  the  question 
is  fairly  open,  and  we  may  well  decide  it  on  the  application 
of  first  principles.  The  several  editions  of  Bayley  on  Bills 
and  Chitty  on  Bills,  published  before  1826,  contained 
no  such  statement  of  the  law;  in  fact  no  English  case  can 
be  found  that  has  the  least  allusion  to  it.  In  that  year  an 
American  edition  of  Bayley  was  published  by  Phillips  &  Co., 
who  have  added  to  the  English  text  the  statement  upon 
which  the  defendant  has  predicated  the  duty  of  the  notary 
in  the  present  case;  this  addition  to  the  original  woik  is 
found  at  page  183.  No  reference  is  made  to  any  other 
authority  than  17  Johns.  25,  Merchants'  Bank  v.  Birch. 
Judge  Sj)enccr,  in  that  case,  held  that  notice  should  be 
given  to  the  legal  representatives,  but  does  not  intimate  any 
opinion  upon  the  additional  duty  that,  it  is  now  claimed, 
the  hdder  of  the  note  should  have  performed. 
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The  opinion  does  nevertheless  decide,  that  a  notice  in- 
closed in  a  letter,  directed  to  a  deceased  party,  and  left  at 
his  house,  would  be  sufficient,  as  perhaps  some  one  of  the 
family  might  open  it  and  hand  it  to  the  legal  representative; 
and  this  was  the  ruling  in  the  previous  case  of  2  Caines» 
121,  Stewart  v.  The  Ex'r  of  Eden.  In  the  edition  of  Chitty, 
published  in  the  United  States,  in  1834,  the  addition  there 
made  to  Bayley  on  Bills,  is  introduced,  as  we  believe,  for 
the  first  time,  indicated  by  a  star,  and  credited  to  no  pre- 
ceding commentator.  Judge  Story,  in  his  Treatise  on  Bills, 
§230,  borrows  the  doctrine,  and  quotes  Chitty  to  sustain 
him.  In  like  manner,  in  his  work  on  Promissory  Notes, 
§253,  the  same  rule  is  adopted,  and  the  same  reference  is 
made  on  the  margin.  So  in  §241,  where  he  refers  to  Chitty 
and  Bayley,  and  his  own  work  on  Bills.  He  also  quotes 
Malloy  §34,  3  Peters,  and  16  S.  &  R.,  which,  it  has  already 
been  remarked,  contain  no  such  ruling,  either  by  direct 
decision,  or  even  by  allusion.  In  Byles  on  Bills,  159,  it  is 
stated,  that  "when  the  drawee  is  dead,  and  there  are  no 
legal  representatives,  the  presentment  should  be  made  at 
the  house,"  and  his  authority  is  Chitty  alone. 

We  have  two  cases  from  the  Supreme  Court  of  Louisiana, 
in  which  the  question  has  been  discussed  and  decided.  In 
7  Louisiana,  495,  Toby  v.  Maurian,  Judge  Martin  held,  that 
where  the  maker  of  the  note  died  on  the  last  day  of  grace, 
the  notary,  on  calling  at  his  domicil,  being  informed  of  the 
fact,  protested  the  note  for  non-payment  and  notified  the 
indorser,  it  was  not  such  a  demand  as  the  law  required; 
that  there  should  have  been  a  demand  of  the  legal  repre- 
sentative or  the  heir  of  the  deceased.  The  judge  refers  to 
Chitty,  Bayley,  3  and  7  Peters,  the  applicability  of  which  we 
have  already  examined.  In  10  Louis.  487,  Landry  v.  Stans- 
bury,  Judge  Martin  ruled,  that  the  note  could  not  be  de- 
manded of  the  administrator  or  executor,  because  neither 
could  pay  the  claim  until  the  expiration  of  a  year  after  the 
death  of  the  intestate.  "Lex  neminem  cogit  ad  vanas."  The 
demand  should  be  made,  says  the  judge,  of  the  heir  or  the 
widow. 
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This  case  reiterates  the  rule  already  announced  in  7  Lou- 
isiana, and  we  are  at  last  referred  to  the  interpolation  of  the 
American  edition  of  Bayley.  To  this  we  trace  the  first 
introduction  of  the  rule  into  any  legal  work,  and  from  that 
introduction,   unsustained   by   any   adjudicated   case,   except 

those  in  Louisiana,  we  are  asked  to  hold,  that  what  would 
be  very  clearly  a  vain  thing,  should  be  done ;  that  in  a  case 

where  no  rule  of  necessity  requires  the  act  to  be  done,  and 
certainly  every  consideration  of  delicacy  and  humanity  for- 
bid it,  a  public  notary  must  have  called  upon  the  widow 
or  children,  while  performing  the  last  offices  of  love  and 
friendship  for  the  dead,  and  perchance,  in  the  midst  of  the 
hineral  service,  or  at  the  grave,  intrude  himself,  and  thus 
add  to  misfortune  already  too  great  to  be  borne.  Such  an 
infliction  we  do  not  feel  it  our  duty  to  aid  in  producing,  in 
any  case.  It  is  not  required,  we  believe,  even  by  the  letter 
of  the  law ;  it  certainly  is  not  by  its  spirit. 
Judgment  for  plaintiff. 


William  Harvey  v.  Jones  &  Eaton,  et  al. 

1.  An  action,  under  section  557  of  the  code,  to  quiet  title,  can  only  be 
brought  by  a  person  in  actual  possession. 

2.  A  possession,  adverse  to  the  grantor  at  the  time  of  the  purchase,  is 
constructive  notice  to  the  vendee  of  the  occupant's  title. 

3-  The  record  of  a  deed  is  but  prima  facie  evidence  of  its  delivery. 

4-  The  purchaser  of  the  mortgagor's  interest,  after  condition  broken, 
takes  but  the  equitable  right  to  redeem,  and  he  is  not  protected  by 
the  rule  favoring  innocent  bona  fide  purchasers  without  notice,  but 
he  is  bound  to  take  notice  of  all  prior  equities. 

Special  Term. — On  demurrer  of  Jones  and  Eaton  to  the 
answer,  and  counterclaim  against  them  of  their  co-defendant, 
George  W.  Tucker. 

The  facts  sufficiently  appear  in  the  decision. 

(5) 
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Woodruff  &  Hopkins,  for  plaintiff. 

King,  Andersen  &  Sage  and  Jones  &  Eaton,  for  defendants. 

StorivR,  J.  The  petitiCHi  is  filed  by  the  assignee  of  a  mort- 
gage, to  foreclose  the  equity  of  redemption.  The  property 
sought  to  be  subjected  is,  twenty-five  feet  of  a  lot  one  hun- 
dred feet  in  depth  and  two  hundred  feet  in  length,  situate 
in  Cincinnati.    Jones  &  Eaton  are  sued  as  mortgagors. 

Among  the  many  defendants  who  are  brought  into  the 
suit,  is  George  W.  Tucker.  He  has  filed  his  answer,  and 
claims  to  have  been,  with  one  Ludlum,  the  owner  of  the 
whole  tract  in  1839,  and  is  now^,  as  he  asserts,  the  hcrfder  of 
the  legal  title.  The  facts  stated  are  briefly  these:  In  that 
year.  Tucker  and  Ludlum  purchased  several  acres  of  ground, 
which  included  the  land  in  controversy;  they  sold,  in  the 
same  year,  one  hundred  by  two  hundred  feet,  to  John 
Stevens,  the  deed  bearing  date  July  15,  1839;  at  the  same 
time  Stevens  executed  his  mortgage  to  secure  balance  of 
purchase-money,  to  wit — $795  in  one  year,  $840  in  two 
years,  and  $885  in  three  years.  On  the  25th  of  December, 
1840,  Stevens  being  unable  to  pay  the  purchase-money,  it 
was  agreed  between  the  parties,  that  the  mortgagee  should 
receive,  back  the  property,  and  cancel  the  mortgage  and 
notes;  the  property  was  then,  it  is  alleged,  worth  no  more 
than  the  original  purchase  money.  To  release  the  mort- 
gagor's equity  of  redemption,  and  close  ihe  transaction,  the 
mortgagor,  Stevens,  made  his  deed  in  fee  simple,  with  cov- 
enants  of   warranty,   executed   on   the   25th   of   December, 

1840,  which  was  delivered  to  the  defendant.  Tucker,  who 
then  held  the  mortgage,  by  assignment,  from  his  co-mort- 
gagee, Ludlum,  and  which  was  recorded  on  the  2d  of  April, 

1841.  This  deed  was  made  and  received  in  good  faith,  on 
the  assurance  from  Stevens,  as  well  as  his  son  Adam  Ste- 
vens, that  there  had  been  no  transfer,  or  assignment,  of  the 
estate  conveyed  by  Tucker  and  Ludlum  to  Stevens,  the 
father.      Having  thus   taken   the   deed,   it    is    averred,    that 
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Tucker  took  possession  of  the  mortgaged  property,  and  has 
been  in  possession  thereof  ever  since,  paid  the  taxes,  as  well 
as  the  assessments  for  paving,  extinguished  an  old  claim  for 
dower,  sold  a  portion  of  the  land,  and  subdivided  the  resi- 
due, the  plat  of  which  was  duly  put  upon  record.  He 
further  avers  that  he  knew  nothing  of  the  plaintiff's  claim 
until  about  the  time  that  this  petition  was  filed,  when  he  found 
that  Jones  &  Eaton  set  up  a  deed  from  Adam  Stevens  for 
the  one  hundred  by  two  hundred  feet  of  land,  of  the  date 
of  July  19,  1851,  and  then  learned  that  there  was  a  deed 
on  record  from  John  Stevens  to  Adam  Stevens,  purporting 
to  be  made  the  24th  of  September,  1839,  and  on  inquiring, 
he  found  that  the  deed  had  never  been  delivered  to  Adam 
Stevens,  that  he  had  never  paid  anything  as  a  consideration, 
and  that  the  original  had  never  been  out  of  the  hands  of  the 
grantor.  He  also  avers  that  Jones  &  Eaton  never  paid  a 
dollar  to  Adam  Stevens  for  the  conveyance  made  to  them ; 
that  it  was  obtained  from  him  through  misrepresentation, 
and  was  not  intended  to  include  the  property  now  in  dis- 
pute. Other  facts  are  stated,  which  involve,  not  only  moral 
honesty,  but  professional  character,  to  which  we  need  not 
now  allude,  nor  even  suppose  that  such  statements  were  true, 
without  clear  proof  of  their  existence. 

The  defendant  Tucker,  having  then  set  forth  his  case,  al- 
leges the  facts  as  a  counterclaim,  and  asks  that  the  plaintiff, 
with  all  the  parties  defendant  to  the  original  petition,  should 
be  made  parties,  and  that  he  may  be  quieted,  by  the  decree 
of  the  court,  in  the  possession  of  the  property,  and  the 
parties  setting  up  their  several  claims,  be  required  to  re- 
lease them. 

To  this  answer  and  counterclaim,  the  defendants  have 
answered,  and  under  section  119  of  the  code,  the  answer 
and  counterclaim  have  been  ordered  to  be  docketed  and 
heard  as  a  separate  action. 

The  defendants,  Jones  &  Eaton,  have  answered  as  to  the 
twenty-five  by  one  hundred  feet  which  they  mortgaged  to 
the  plaintiff  Harvey,  and  demurred  as  to  the  residue. 
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The  question,  then,  is  submitted  to  us,  shall  this  demurrer 
be  sustained? 

It  is  very  clear,  that  if  the  title  to  the  one  hundred  by 
two  hundred  feet  is  in  Tucker,  and  he  has  now  the  legal 
right  to  assert  it,  the  case  docketed  is  in  the  nature  of  a  bill 
quia  timet,  as  we  find  the  right  is  conferred  by  section  557 
of  the  code,  which  is  but  the  recognition  of  the  remedy 
provided  by  the  practice  act  of  June,  183 1,  Swan,  703, 
section  14,  which  authorizes,  "any  person  having  the  legal 
title  and  possession  of  lands  to  file  a  petition  against  any 
other  person  setting  up  a  claim  thereto,  and  if  the  com- 
plainant establishes  his  title  to  the  land,  the  defendant  shall 
be  decreed  to  release  his  claim." 

•  A  judicial  construction  has  been  given  by  the  supreme 
court  to  this  section. 

It  has  been  held  that  the  meaning  of  the  section  includes 
the  setting  up  a  claim  to  dispose  of  the  title,  not  merely 
the  ordinary  title  by  deed  from  private  persons,  but  the  at- 
tempt to  sell  for  taxes,  as  well  as  the  levy  by  execution. 
3  Ohio,  73,  Burnet  v.  City  of  Cincinnati;  2  Ohio,  471,  Bank 
U.  S.  V.  Schultz;  5  Ohio,  178,  Norton  v.  Beaver,  et  al.;  5 
Ohio,  522 ;  10  Ohio,  350 ;  18  Ohio,  273. 

It  is  also  decided  that  the  petitioner  must  set  forth,  and 
prove,  that  he  was  in  the  actual  possession  of  the  premises  to 
which  he  asks  his  title  to  be  quieted.  8  Ohio,  384,  Clark  v* 
Hubbard. 

We  are  asked  to  infer  that  there  was  no  actual  possession 
of  the  premises  in  the  defendant  when  he  filed  his  counter- 
claim, and  are  directed  to  the  allegations  specially  set  forth 
in  the  answer  to  support  the  assumption.  How  far  the  facts 
stated  may,  or  may  not,  cm  the  hearing,  be  deemed  sufficient 
to  sustain  the  claims  of  possession,  need  not  now  be  decided. 
It  appears  to  us,  that  prima  facie,  at  least,  the  allegations  are 
properly  made,  and  establish  the  facts  required  by  law.  It 
is  admitted  by  the  demurrer,  that  the  statements  of  the  an- 
swer are  true,  and  where  we  find  it  is  charged  that  the 
mortgagee  has  paid  all  Ihe  taxes,  even  for  the  four  years  that 
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Jones  &  Eaton  claimed  to  have  held  their  title  from  Ste- 
vens; that  he  has  discharged  all  the  assessments  for  paving: 
paid  off  an  incumbrance;  sold  a  portion  of  the  land,  and 
nibdivided  the  v/holc  into  lots,  and  recorded  the  plat,  it  can 
not  but  lead  us  to  the  conclusion,  in  the  absence  ip  the  mean- 
time of  all  adverse  claims,  that  Tucker  was  in  possession, 
within  the  spirit  and  meaning  of  the  code,  at  the  time  he 
filed  his  answer  and  counterclaim. 

We  need  not  refer  to  the  situation  of  the  property,  nor 
regard  what  should  be  the  evidence  of  the  occupation  of  lots 
not  inclosed,  but  still  within  the  city  limits,  and  surrounded 
by  valuable  improvements.  Suffice  it  to  say,  there  can  be  no 
unvarying  rule  in  such  cases— each  must  depend  upon  its 
particular  circumstances. 

If  the  allegation  is  properly  made,  it  is  contended  that  the 
defendants  were  innocent  purchasers  without  notice,  and 
there  is  nothing  in  the  answer,  or  counterclaim,  that  fur- 
nishes any  evidence  of  notice  to  the  defendants,  which  can 
protect  the  mortgagee.  It  is  an  established  rule  of  equity, 
sanctioned  by  the  experience  of  its  justice,  as  well  as  its 
necessity,  that  the  possession  of  land  adverse  to  the  gfrantor, 
at  the  time  of  the  purchase, .  is  constructive  notice  to  the 
vendee  of  the  occupant's  title. 

In  10  Ohio,  267,  Cunningham  v.  Buckingham,  the  court 
say:  "A  man  is  not  at  liberty  to  shut  his  eyes  against  the 
truth,  and  shelter  himself  under  a  plea  of  ignorance ;  that  when 
a  fact  comes  to  his  knowledge  that  necessarily  puts  him  on 
his  guard,  he  is  bound  to  make  diligent  inquiry,  and  to  search 
for  information  at  the  sources  from  which  it  is  most  natural 
to  expect  it;  and  that  the  possession,  which  was  adverse  at 
the  time,  though  not  actual  notice  of  title,  was  presumptive 
notice  of  a  violent  nature."  And  again,  in  7  Ohio,  part  II, 
90,  House  V.  Beatty,  et  al.,  it  was  held  that,  "Possession  was 
constructive  notice  of  the  whole  of  the  complainant's  claitp." 
So  in  13  Ohio,  426,  Kelly,  et  al.,  v.  Stanbery,  et  al.,  the  court 
ruled:  "The  party  purchased  while  the  complainants  were 
in  the  possession  of  the  premises,  and  was  therefore  charged, 
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in  equity,  with  full  notice  of  the  nature  and  extent  of  their 
rights,  and  stands  in  no  better  situation  than  his  vendor."^ 
As  was  very  pertinently  said  by  Judge  McLean,  in  i 
McLean,  29,  Smith  v.  Shane,  et  aL:  "It  is  of  no  importance 
what  the  general  opinion  may  be,  or  the  belief  of  any  in- 
dividual, respecting  a  title.  If  enough  be  made  known  in 
the  negotiation  for  the  purchase  to  put  the  purchaser  otk 
inquiry',  and  lead  him  to  a  full  knowledge  of  the  title,  it  is 
all  that  equity  requires." 

These  authorities  but  assert  the  law  as  it  has  alwavs  been 
administered  in  England  and  our  own  country. 

Another  ground  relied  upon  by  the  defendant.  Tucker,  is, 
that  as  the  answer  charges  that  the  deed  from  John  Stevens,, 
though  on  record,  was  never  delivered ;  and  if  so,  that  no  title 
passed  to  him,  and,  of  course,  none  from  him  to  Jones  & 
Eaton  and  their  grantors ;  while  it  is  here  relied  on,  that  the 
facts  averred  show  a  deliver>'  in  law.  An  examination  of 
the  authorities  will  show,  that  the  record  of  a  deed  is  but 
prima  facie  evidence,  at  most,  of  its  delivery,  and  our  statute,. 
making  copies  from  the  record  evidence,  jx'oceeds  upon  that 
h^-pothesis. 

The  presumption  of  the  execution,  and  delivery,  of  an  in- 
strument, from  an  exhibition  of  the  authenticated  copy,  may 
be  rebutted  by  competent  proof. 

The  law  we  believe  to  be  well  settled.,  that  the  fact  of  the 
record  being  made  may  be  explained;  and  if,  upon  all  the 
circumstances  disclosed,  it  shaU  appear  there  was  no  intention 
by  the  grantor  to  deliver  the  deed,  it  may  well  be  decided 
that  there  was  no  deliver}-. 

The  authorities  on  this  point  are  numerous,  and  from  the 
most  enlightened  courts.  3  Ohio  St.  377,  Mitchell  v.  Ryan; 
10  Mass.  456.  Maynard  v.  Maynard ;  12  Johns.  418,  Jackson 
V.  Phipps;  12  Mass.  451,  Harrison  v.  Phillips  Academy;  z 
Wendell,  308,  Jackson  v.  Perkins:  13  Pick.  69,  Powers  v. 
RusseD ;  i  Denxo,  323,  Elsey  v.  Metcalf ;  3  X.  H.  304,  Bams 
V.  Hatch ;  i  Penn.  32,  Chess  v.  Chess,  et  al. ;  10  Barr,  287; 
Blight  v.  Schenck. 
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The  recording  of  the  deed  adds  nothing  to  its  validity;  2 
Ohio,  55,  Johnston  v.  Haines.  And  the  custody  of  the  deed, 
after  the  record,  by  the  grantor,  when  the  existence  ol  the 
deed  itself  is  unknown  to  the  grantee,  is  held  as  almost  con- 
clusive evidence  that  there  was  no  intention  to  deliver  it;  13 
Pick.  69,  Powers  v.  Russell ;  i  Denio,  323,  Elsey  v.  Metcalf ; 
5  Shepley,  391,  Hatch  v.  Haskins.  And  as  there  can  be  no 
delivery,  unless  the  grantee  assents  to  it,  and  intimates  his 
acceptance,  no  acceptance  in  such  case  can  be  presumed;  7 
Ohio,  part  II,  50,  Lloyd  v.  Giddings;  12  Johns.  418,  Jackson 
v.  Phipps ;  I  Johns.  Ch.  240,  Souverbye  and  wife  v.  Arden. 

The  possession  of  the  deed  by  the  grantee  raises  the  direct 
presumption  that  it  was  delivered  to  him  in  good  faith,  and 
a  like  possession  by  the  grantor  can  not  well  be  said  to  pro- 
duce the  same  result. 

If,  then,  the  deed  from  John  to  Adam  Stevens  was  never 
delivered,  no  title  passed  to  him,  and  none  could  be  imparted 
to  his  grantees,  Jones  &  Eaton.  But  this  fact  may  depend 
upon  the  subsequent  acts  of  the  parties;  for  a  delivery  may 
be  made  after  a  deed  is  recorded,  and  become  valid  in  law, 
if  accompanied  by  good  faith  and  an  assertion  of  title,  in- 
dicating an  intention  to  make  that  a  valid  deed  which  was 
before  regarded  as  conveying  no  title.  This,  however,  we 
>vill  not  now  discuss ;  it  is  a  matter  of  fact  we  are  not  called 
upon,  in  this   decision,  to  examine. 

If  Jones  &  Eaton,  on  this  hypothesis,  derived  no  title  from 
their  grantor,  their  grantees  are  now  in  pari  delicto;  they  ob- 
tain no  higher  or  better  right  than  their  vendor. 

The  question  whether  they  are  bona  fide  purchasers  or  nx>t, 
is  not  in  controversy,  the  question  solely  is,  had  they,  from 
whom  they  bought,  the  legal  title.  There  is  a  strong  case  on 
this  point,  if  it  was  deemed  necessary  to  cite  an  authority,  in 
10  Barr,  291,  Blight  v.  Schenck,  where  the  rule  is  authori- 
tatively laid  down. 

Another  and  very  serious  question  arises,  and  which  must, 
in  some  shape  or  other,  dispose  of  the  case,  and  that  is,  what 
estate   did    Jones    &    Eaton    purchase    of    Adam    Stevens 
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admitting  that  the  deed  from  John  to  Adam  is  valid  ?  All  the 
estate  of  John,  at  the  time  the  deed  to  Adam  was  made,  was 
the  right  to  redeem,  and  thus  obtain  the  fee.  The  condition 
of  the  mortgage  from  John  Stevens  to  Tucker  and  Ludlum, 
had  not  then  been  broken,  as  the  payment  had  not  become 
due,  and  yet,  for  all  practical  purposes,  although  the  mort- 
gagor might  remain  in  possession  till  the  forfeiture  accrued, 
he  held  no  more  than  an  equitable  right,  and  when  Adam 
Stevens  conveyed  to  Jones  &  Eaton,  he  certainly  had  no  legal 
title  to  the  land,  as  the  condition  of  his  father's  mortgage,  had 
long  since  been  broken,  and  the  only  possible  right  he  pos- 
sessed was  to  file  his  bill  to  redeem,  tendering  the  amount  due, 
and  all  necessary  expenditure  upon  the  property,  made  by 
Tucker,  in  the  first  place.  He  could  not  maintain  ejectment, 
neither  could  his  grantees ;  for  the  mortgage  of  John  Stevens 
to  Tucker  and  Ludlum  would  have  been  a  perfect  bar.  His 
title,  then,  was  purely  equitable. 

How,  then,  can  the  case  of  an  innocent  purchaser  in  good 
faith  for  value,  be  said  to  apply? 

If  we  understand  it,  its  object  was  to  protect  the  holder  of 
the  legal  title  only,  leaving  the  question  of  equitable  rights  to 
depend  upon  the  well-known  principles  by  which  the  chan- 
cellor decides ;  first,  where  the  equities  are  equal  the  law  pre- 
vails ;  and  again,  where  the  claims  are  simple  equities,  prior  est 
tempore  potior  est  jure,  2  Johns.  Ch.  608,  Berry  v.  Mutual  Ins. 
Co. ;  I  Peters,  559,  Steele  v.  Spencer,  et  al. 

In  7  Peters,  271,  Vattier  v.  Hinde,  Chief  Justice  Marshall 
laws  down  the  law  thus  broadly:  "The  rules  respecting  a  pur- 
chaser without  notice,  are  framed  for  the  protection  of  him 
who  purchases  a  legal  estate  and  pays  the  money  without  the 
knowledge  of  an  outstanding  equity.  They  apply  fully  only 
to  the  purchaser  of  the  legal  estate.  Even  the  purchaser  of 
an  equity  is  bound  to  take  notice  of  any  prior  equity."  See 
also  10  Peters,  211-212-213,  Boone  v.  Chiles. 

The  same  doctrine  is  held  by  Judge  Yager  in  24  Miss.,  209, 
Wailes  v.  Cooper,  et  al.:  "In  England,"  he  says,  "and  so  far 
as  we  are  advised,  in  the  United  States  also,  it  has  been  uni- 
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fonnly  decided  that  bona  fide  purchasers  for  a  valuable  consid- 
eration, without  notice,  are  those  who  are  the  purchasers  of 
the  legal  estate,  or  title,  and  that  a  purchaser  of  a  mere  equi- 
table estate  is  not  within  the  definition."  This  rule  is  but  a 
corollary  from  the  maxim,  that  where  the  legal  estate  is  out- 
standing, equitable  rights,  or  incumbrances,  must  be  upheld  as 
discharged  according  to  their  priority  in  time. 

On  this  view  of  the  situation  of  Jones  &  Eaton's  title,  and 
as  a  consequence,  of  their  grantees,  it  is  difficult  to  see  how 
the  protection  of  the  rule  relied  on  can  be  extended  to  this 
case,  on  the  facts  set  forth  in  the  answer,  and  which  they  ad- 
roit by  this  demurrer. 

If  such  is  the  law,  it  is  immaterial  whether  the  actual  pos- 
session is  distinctly  stated  to  have  been  in  Tucker  or  not.  It 
IS  not  pretended  it  ever  was  in  Adam  Stevens  or  his  grantees. 

Again  it  appears  in  the  pleadings  that  the  deed  made  by 
Adam  Stevens  to  Jones  &  Eaton,  is  without  covenants  of  war- 
ranty ;  it  is  a  quitclaim,  or  release  only  of  a  right,  conveying, 
it  is  true,  whatever  estate  the  grantor  had,  but  has  not  the 
dignity  of  a  common  assurance. 

It  can  not  be  regarded,  but  as  the  transfer  of  a  doubtful 
right,  and  it  is  not  within  the  protection  of  the  equitable  rule. 

In  3  Howard,  410,  Oliver,  et  al.,  v.  Piatt,  Judge  Story  recog- 
nizes the  doctrine  first  stated:  "Another  significant  circum- 
stance," he  remarks,  "is  that  the  very  agreement  contains  a 
stipulaticMi  that  Oliver  should  give  a  quitclaim  only  for  the 
land,  and  the  subsequent  deeds  were  accordingly  drawn  up 
without  any  warranty  except  against  persons  claiming  under 
Oliver,  or  his  heirs  and  assigns.  In  legal  effect,  therefore, 
they  conveyed  no  more  than  Oliver's  right,  title,  and  interest  in 
the  property,  and  under  such  circumstances,  it  is  difficult  to 
conceive  how  the  grantee  can  claim  protection  as  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice  against 
any  title  paramount  to  that  of  Oliver." 

And  the  recording  of  such  a  deed,  conveying  only  an  equity, 
would  not  be  constructive  notice,  as  equitable  titles  are  not 
required  to  be  recorded,  3  Leigh,  365,  Doswell  v.  Buchanan's 
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exV;  i6  Ohio,  499,  Webster,  et  al.,  v.  Harris,  et  al.;  16  Ohio, 
59,  White  V.  Denman,  et  al. 

As  the  right  of  Adam  Stevens  and  his  g^rantees  is  only  a 
right  to  redeem,  it  does  not  follow  that  a  court  of  equity 
would  decree  that  the  right  exists  from  the  mere  exhibition  of 
the  title;  they  would  consider  all  the  circumstances  connected 
with  the  case :  the  possession  of  the  mortgagee  and  his  acts  of 
ownership,  and  the  conduct  of  the  mortgagor  and  his  g^ntee, 
and  the  present  claimants.  From  all  the  facts  the  question 
would  eventually  be  determined.  We  have  thus  indicated 
the  law,  applicable  to  the  question  raised  by  the  demurrer. 
Whether  the  evidence  to  be  adduced,  may  not  place  the  ques- 
tion, as  to  the  right  of  the  grantees  of  Adam  Stevens  to  re- 
deem, on  a  different  ground,  and  present  a  different  case,  it  is 
not  for  us  to  say.  This  proceeding,  as  it  is  now  docketed,  in- 
volves the  right  secured  by  law  to  every  person  who  holds 
the  legal  title,  couj^ed  with  the  possession,  to  claim  that  his 
title  shall  be  quieted. 

The  direct  issue  then  is,  whether  the  prayer  shall  be  granted, 
and  it  involves  at  once  the  validity  of  the  title  of  Jones  & 
Eaton.  By  the  judgment  of  the  court  upon  that  question, 
the  whole  case  must  necessarily  be  disposed  of.  It  is  imma- 
terial whether  the  several  defendants  claim  title  to  a  part  or 
the  whole  of  the  property ;  the  title  to  the  entire  tract  is  in- 
volved, and  all  the  persons  interested  are  made  defendants. 
As  they  are  before  us,  we  can  adjudicate  the  whole  matter^ 
and  save  the  rights  of  all  the  parties,  whatever  they  may  be, 
by  our  final  decree. 

The  demurrer  will  be  overruled,  and  the  case  may  be  set 
down  for  trial,  at  any  day  during  the  present  week.  If  a  jury 
is  demanded,  the  issue  for  them  to  try,  must  first  be  made  up 
and  presented  to  the  court. 

Demurrer  to  answer  and  counterclaim  overruled. 
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David  A.  Layman  v.  E.  W.  Brown,  et  al. 

The  notarial  protest  of  a  promissory  note  is  prima  facie  evidence  of  all 
the  facts  to  which  the  officer  has  certified. 

Special  Term. — Motion  to  set  aside  a  verdict  rendered  for 
plaintiff. 

The  facts  sufficiently  appear  in  the  decision. 

W.  T.  Forrest,  and  Tilden,  Rairden  &  Curwen,  for  plaintiff. 

Thos.  J.  Gallagher  and  A.  S.  Sullivan,  for  defendants. 

Storer,  J.  The  plaintiff's  action  is  upon  a  promissory 
note  for  four  thousand  dollars,  made  by  Brown,  and  indorsed 
by  Hueston  &  Hunter,  all  of  ^om  are  sued.  The  answer 
of  Brown  aliegfes  that  the  note  was  obtained  under  a  false 
statement  of  facts;  that  the  consideration  was  not  such  as 
the  party  giving  it,  contracted  for,  and  that,  in  "good  con- 
science," there  ought  not  to  be  a  recovery. 

Much  testimony  was  submitted  to  the  jury  by  the  several 
parties,  to  sustain  their  allegations,  and,  after  a  full  hearing, 
a  verdict  has  been  rendered  for  the  plaintiff. 

A  new  trial  is  now  asked,  on  the  ground  that  there  was  no 
legal  evidence  adduced  to  charge  the  indorsers. 

It  appears  that  the  note  sued  on  was  protested  at  maturity 
by  a  notary,  who  has  stated  in  the  body  of  the  protest  that 
the  payment  was  demanded  of  the  maker,  according  to  the 
terms  of  the  contract,  on  the  day  it  became  due,  and  on  the 
same  day  the  indorsers  were  notified  of  the  demand,  as  well 
as  the  refusal  to  pay. 

The  only  evidence  offer€?d  to  charge  the  indorsers,  it  is 
evident,  was  the  protest,  properly  certified  by  the  notary 
under  his  official  seal ;  and  the  question  now  arises,  was  this 
testimony  properly  admitted  to  be  read  to  the  jury,  or  suffi- 
cient, if  proper,  to  sustain  the  plaintiff's  claim  against  the 
indorsers  ? 
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By  section  7  erf  the  law  of  1852,  **providing  for  the  ap- 
pointment of  notaries  public,  and  prescribing  their  duties," 
Swan,  578,  it  is  declared  "that  the  instrument  of  protest  of 
any  notary  public  appointed  and  qualified  under  the  laws  of 
this  State,  or  the  laws  of  any  other  State  or  Territory  of  the 
United  States,  accompanying  any  bill  of  exchange,  or  promis- 
sory note,  which  has  been  protested  by  such  notary  for  non- 
acceptance,  or  ncwi-payment,  shall  be  held  and  received  in  all 
the  courts  of  this  State  as  prima  facie  evidence  of  the  facts 
therein  certified;  provided,  that  any  party  may  contradict  by 
other  evidence  any  such  certificate." 

The  object  of  this  provision,  undoubtedly,  was  to  make 
the  officer's  certificate  of  all  his  official  acts,  performed  at  the 
time  of  the  protest,  evidence  in  any  action  upon  the  bill  or 
note  protested.  Prior  to  the  statute,  the  act  erf  a  notary  in 
the  presentment  of  a  note,  and  giving  notice  to  the  indorser, 
was  of  no  more  validity  than  that  of  a  private  person.  It 
was  subject  to  the  same  rule  of  construction,  and  must  have 
been  proved  in  the  same  manner.  The  rule  was  so  strictly 
applied,  that  the  notarial  fe«  could  not  be  charged  against 
the  debtor;  and  although  the  practice  prevailed  in  all  the 
commercial  cities  of  the  Union  to  employ  a  notary  to  present 
dishonored  notes,  and  to  notify  the  indorsers,  if  payment 
should  be  refused,  it  was  never  decided  that  the  practice 
changed  the  general  rule  of  law — it  was  simply  an  arrange- 
ment made  for  the  convenience  of  the  holder,  and  principally 
resorted  to  when  the  note  was  held  bv  a  bank,  bv  which,  in 
effect,  the  notary  was  substituted  for  an  agent  of  the  holder. 
Such  was  the  law,  as  held  by  the  courts  of  all  the  States,  as 
well  as  those  of  England.  The  admission  of  the  protest  as 
testimony  was  confined  solely  to  bills  of  exchange,  and  then 
merely  to  entitle  the  holder  to  recover  damagesr.  And  yet, 
in  Scotland,  as  well  as  in  all  continental  Europe,  there  was 
no  distinction  made  between  bills  and  notes — the  act  of  the 
notary  was  held  to  be  good  evidence  of  the  facts  necessary 
to  be  proved  in  both  cases.  Stor>'  on  Prom.  Notes,  §§297, 
274,  275;  8  Wheaton,  326,  331,  Nicholls  v.  Webb. 
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In  actions  upon  bills  of  exchange,  however,  there  never 
was  a  doubt  as  to  the  admission  of  the  protest ;  these  instru* 
raents  were  always  regarded  as  veritable  documents  which 
proved  themselves.  Story  on  Bills,  §277;  2  Peters,  178, 
Townsley  v,  Sumrall;  10  Peters,  580,  Dickins  v.  Beal;  2 
Sandford  S.  C.  169,  De  Wolf  v.  Murray.  It  was  thus  the  law 
stood,  when  the  statute  we  have  already  referred  to  was 
passed,  and  it  must  be  inferred  that  the  legislature  intended 
to  extend  the  rule,  already  applicable  to  bills,  to  promissory 
notes  also.  We  can  not  hesitate  so  to  understand  the  lan- 
guage of  section  7,  and  must  hold  that  there  was  not  only 
competent  legal  evidence,  but  sufficient  evidence,  also,  before 
the  jury  to  charge  the  indorser. 

This  is  the  construction  of  the  Supreme  Court  of  Pennsyl- 
vania upon  a  similar  statute,  as  we  find  in  6  Serg.  and  Rawle, 
484,  Browne  v.  Philadelphia  Bank.  So,  also,  in  the  Supreme 
Court  of  Maine,  10  Shepley,  287,  Jarvis  v.  St.  Croix  Man. 
Co.;  and  in  Tennessee,  7  Yerger,  483,  Smith  v.  McManus; 
and  the  same  rule  is  adopted  in  England,  by  stat.  15  and  16, 
Vic.  Ch.  86.  If  there  was  no  evidence  in  the  case,  the 
pleadings,  in  our  opinion,  did  not  require  any  to  have  been 
offered  to  establish  the  demand,  or  notice.  The  petition 
alleges  the  proper  demand  to  have  been  made,  and  that 
notice  of  non-payment  was  given  to  the  indorser.  The 
answer  should  have  denied  these  allegations,  generally  or 
specially,  before  the  plaintiff  was  required  to  prove  them. 
If  the  defendants  select  one  averment,  and  deny  it  alone, 
they  admit  all  other  legal  averments;  and  if  a  defense  is  set 
up,  which,  if  sustained,  will  discharge  the  Uability,  in  whole 
or  in  part,  and  there  is  no  other  traverse,  the  making  of  the 
contract,  and  its  breach  also,  are  admitted.  The  object  of  our 
code  of  practice  is  to  bring  all  the  questions  to  be  litigated 
within  as  narrow  a  compass  as  may  be  consistent  with  the 
proper  and  safe  adjudication  of  the  rights  of  the  parties. 
The  case  made  out  in  the  petition  must  be  traversed  or  ad- 
mitted. If  wholly  traversed,  the  issue  is  made  up,  and  the 
mode  of  proceeding  is  afterward  plain.     If  denied  in  part. 
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and  admitted  as  to  the  residue,  the  answer  must  set  forth, 
fully  and  clearly,  the  facts.  If  the  allegations  in  the  petition 
are  admitted,  but  a  counterclaim,  by  way  of  set-off,  recoup- 
ment, fraudulent  representation,  or  warranty,  is  relied  on, 
the  elements  of  each  of  these  causes  must  be  embodied  in 
the  answer,  in  so  distinct  a  manner  that  if  the  plaintiff 
replies,  an  issue  can  be  made  up,  and  the  case  not  only  under- 
standingly  determined,  but  if  erroneously  decided,  a  super- 
visory tribunal  may  know  from  the  record  what  the  litigation 
really  was. 

Here  there  is  no  denial,  in  the  answer,  of  the  facts  neces- 
sary to  charge  the  indorser  that  are  alleged  in  the  petition ; 
he  (the  indorser)  seems  to  have  relied  only  upon  the  defense 
set  .up  by  the  maker  of  the  note,  and  left  the  court,  therefore, 
to  infer,  and  the  jury  also,  that  if  this  defense  should  fail,  he 
had  none  himself. 

This  construction  of  section  92  of  the  code  dispenses  with 
the  necessity  of  any  proof  to  establish  the  liability  of  the 
indorser. 

On  the  whole  case,  we  are  satisfied  with  the  verdict.    We 
overrule  the  motion,  and  order  judgment  to  be  entered. 
Judgment  on  verdict. 


Blachly  &  Simpson  v.  Andrew  &  Wilson. 

1.  Bank  checks  payable  at  a  future  day,  or  post-dated,  are  not  bills  of 
exchange,  and  are  not  subject  to  the  formalities  of  presentment  and 
notice  required  on  commercial  bills. 

2.  The  holder  of  a  bank  check  is  entitled  to  hold  it,  without  present- 
ment, until  the  close  of  banking  hours  of  the  day  next  after  its  date, 
or  next  after  the  date  payable. 

Special  Term. — Action  on  an  instrument  in  the  words 
and  figures  following,  to  wit: 
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"No. Cincinnati,  Nov.  11,  1854. 

Geo.  Milne  &  Co. 

Pay  to  John  Kugler,  cMi  the  13th,  or  bearer, 
two  hundred  and  twenty-one  dollars  and  twenty-seven 
cents.  ANDREW  &  WILSON, 

$221.27-100.  Per  R.  LLtOyd." 

The  case  was  submitted  to  the  court  on  the  following 
agreed  statement  of  facts,  viz: 

"On  the  13th  of  November,  1854,  and  from  that  time  until 
the  failure  of  George  Milne  &  Co.,  the  defendants  had  on 
deposit,  subject  to  their  check,  with  George  Milne  &  Co., 
money  more  than  sufficient  to  provide  for  the  check  sued 
upon.  The  check  sued  upon  was  made  and  delivered  by 
defendants  to  the  clerk  of  the  plaintiffs,  on  Saturday,  the 
iith  day  of  November,  1854,  at  the  store  of  defendants, 
near  the  Little  Miami  Railroad  Depot,  about  6  o'clock  p.  m. 
Plaintiffs'  clerk,  at  the  time  of  receiving  the  check,  was  on 
his  way  to  Loveland,  his  home,  to  spend  the  Sabbath,  which 
fact  he  mentioned  to  defendants;  and  on  his  suggestion 
that  the  check  could  not  be  used  until  Mondav,  it  was  made 
payable  on  the  13th. 

Plaintiffs'  clerk  had,  unknown  to  the  defendants,  an  en- 
gagement at  Eaton  on  Monday;  and  finding,  on  Monday, 
that  he  could  not  reach  Eaton  in  time,  if  he  stopped  in  Cin^ 
cinnati  to  deliver  the  check  to  the  plaintiffs,  or  to  drop  it 
into  the  Cincinnati  post-ofiice,  he  mailed  the  check  at 
Lovdand,  to  the  plaintiffs  at  Cincinnati,  on  Monday  morn- 
ing, and  then  returned  to  Cincinnati,  and  immediately 
took  another  train  for  Eaton,  without  being  able  to  see 
plaintiffs. 

The  check  was  taken  from  the  post-ofiice  by  plaintiffs  on 
ihe  morning  of  the  14th  of  November,  and  was  immediately 
presented  for  paym.ent  to  George  Milne  &  Co.,  and  payment 
was  refused,  because  George  Milne  &  Co.  had,  shortly  be- 
fore, 00  the  same  day,  stopped  payment. 

The  plaintiffs  then  gave  due  notice  to  the  defendants  of 
the  presentnaent,  on  the  14th,  and  non-payment. 
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The  foregoing  are  agreed  to  be  the  facts  of  this  case, 
without  admitting  their,  competency  as  evidence." 

Bates  &  Scarborough,  for  plaintiffs. 

Coffin  &  Mitchell,  for  defendants. 

Storer,  J.  The  plaintiffs  bring  their  action  to  recover 
the  amount  of  a  check  drawn  by  the  defendants  upon  their 
bankers,  Milne  &  Co.,  dated  November  nth,  1854,  and 
payable  on  the  13th  of  November.  It  is  in  evidence  that 
the  plaintiffs  received  the  check  from  the  person  to  whom 
it  was  delivered,  on  the  14th,  and  that  they  presented  it  the 
same  day  for  payment,  and  were  refused.  It  is  also  ad- 
mitted that  Milne  &  Co.  stopped  payment  00  the  14th,  and 
notice  of  the  dishonor  of  the  check  was  given  to  the  de^ 
fendants  in  due  time. 

The  check  was  drawn  on  Saturday,  after  bank  hours,  and 
at  the  request  of  the  payee,  made  payable  on  the  next 
Monday.  We  are  asked  to  hold  that  it  should  have  been 
presented  on  the  day  it  was  made  payable,  and  if  the  day 
was  permitted  to  transpire,  without  presentment,  no  pre- 
sentment could  be  made  on  the  subsequent  day  to  charge 
the  drawers.  On  the  other  hand,  the  plaintiffs  contend 
that  they  were  guilty  of  no  laches,  and  ought  to  recover. 

The  whcAe  question  is  resolved  into  this:  did  the  insertion 
of  a  day  for  the  payment  of  the  check,  in  the  check  itself, 
vary  the  ordinary  rule  applicable  to  checks  payable  on  de- 
mand? 

In  England,  by  a  regulation  of  parliament,  there  is  an 
essential  difference  between  checks  thus  drawn;  no  stamp 
is  required  on  those  payable  on  presentment,  while  those 
that  are  post-dated,  are  absolutely  void  unless  written  upon 
stamped  paper.  We  can  find,  therefore,  no  paralld  case  to 
the  present  in  the  English  books,  though  the  principle  upon 
which  we  may  decide  the  present  controversy,  is  often  sug- 
gested and  never  controverted. 

A  check,  unquestionably,  has  some  of  the  peatliarities  of 
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an  inland  bill  of  exchange,  though  in  many  respects  it  is 
essentially  different;  wliile  it  is  an  order  or  draft  for  the 
payment  of  money,  and  the  rule  that  binds  the  holder  of  a 
bill  to  diligence,  is  substantially  applicable,  still  the  drawer 
is  not  discharged  from  his  liability  by  the  holder's  failure  to 
present  in  due  time,  unless  he  have  sustained  actual  preju- 
dice, as  by  the  failure  of  the  banker.  This,  we  believe,  is 
now  the  settled  law.  7  M.  &  Granger,  1061,  Alexander  v. 
Burchfield ;  9  A.  &  Ellis,  N.  S.  58,  Robinson  v.  Hawksford. 

In  the  last  case,  Williams,  J.,  said:  "If  the  question 
arises,  who  is  to  be  the  loser,  when  a  banker  becomes 
unable  to  pay,  the  point  is  properly  raised  whether  the 
check  was  presented  in  due  time;  but  if  things  remain  the 
same,  the  check  is  still  a  check,  and  the  money  is  money 
applicable  to  the  payment,  and  the  rule  as  to  time  does  not 
apply."  See  also  2  Hill,  425,  Little  v.  Phoenix  Bank ;  2  Story, 
503,  Ex  parte  Brown ;  8  Pick.  423,  Oxford  Bank  v.  Haynes. 

There  has  been,  in  some  of  the  State  courts,  a  conflict  of 
opinion  as  to  the  rale  by  which  checks,  not  payable  on  de- 
mand, should  be  governed. 

The  Supreme  Court  of  New  York  held,  in  21  Wendell, 
373,  Harker  v.  Anderson,  that  irrespective  of  the  question  of 
loss,  or  injury  to  the  drawer,  a  check  should  be  presented 
within  a  reasonable  time,  and  the  rule  as  to  inland  bills, 
was  regarded  as  applicable;  this  opinion  was  ovemiled, 
however,  in  2  Hill,  425,  Little  v.  Phoenix  Bank.  In  4  Yer- 
ger,  214,  Brown  v.  Lusk,  the  Supreme  Court  of  Tennessee 
decided  the  point  in  the  same  manner;  so  in  i  Blackford, 
104,  Glenn,  et  al.,  v.  Noble,  and  others.  But  in  2  Story,  517, 
Ex  parte  Brown;  11  Metcalf,  52,  Taylor  v.  Wilson;  5  Sand- 
ford,  S.  C.  327,  Bowen  v.  Newell,  it  is  held  that  a  check,  though 
post-dated  or  payable  on  a  day  certain,  is  a  check  still,  and 
can  not  be  regarded  as  a  bill  of  exchange. 
,  The  counsel  for  both  parties  do  not  differ  upon  this  point, 
and  we  refer  only  to  the  cases  we  have  cited  to  show  that 
there  is  traly  no  such  analogy  as  that  which  it  has  been 
said  existed. 

(6) 
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A  check  can  not  be  demanded  before  the  day  named  for 
payment,  nor  yet  presented  for  acceptance,  as  a  bill  might 
well  be;  and  if  refused,  the  drawer,  being  notified,  would  be 
liable.  It  is  only  when  payment  is  due  that  it  can  be 
sought,  and  the  result  necessarily  is,  that  there  is  no  lia- 
bility on  the  part  of  the  drawer  until  the  presentation  for 
payment  is  made. 

The  time  when  payment  should  be  demanded  upon  a 
check  payable  generally,  has  been  so  well  determined,  by 
judicial  decision,  that  the  point  can  not  now  be  safely  con- 
troverted. In  all  cases  the  day  subsequent  to  the  date  of 
the  check,  is  now  regarded  as  within  the  rule  of  due  dil- 
igence CMi  the  part  of  the  holder.  Byles  on  Bills,  74;  4 
Bingham,  N.  C.  266,  Moule  v.  Brown;  13  Wendell,  133, 
Mohawk  Bank  v.  Broderick,  et  al, ;  20  Wendell,  192,  Smith  v. 
Janes ;  4  B.  &  Adolph.,  752,  Boddington  v.  Schlencker. 

Formerly  it  was  held  that  the  check  must  be  presented 
on  the  morning  of  the  next  day  after  its  date;  it  is  now. 
however,  settled  that  the  holder  has  the  whole  of  the  bank- 
ing hours  of  the  next  day,  within  which  to  present  it.  2 
Taunton,  388,  Robson  v.  Bennett ;  2  Campbell,  537,  Rickford 
V.  Ridge;  4  Barn.  &  Adolph.  752;  Chitty  on  Bills,  419,  420; 
Story  on  Promissory  Notes,  §493. 

Having  ascertained  the  rule  applicable  to  checks  payable 
on  demand,  let  us  inquire  in  what  particular  those  payable 
at  a  future  day,  or  post-dated,  differ  from  those  payable 
generally.  We  have  already  seen  that  both  are  regarded 
as  checks,  in  the  popular  as  well  as  legal  sense.  Neither 
are  bills  of  exchange,  and  can  not  therefore  be  subjected 
to  the  peculiar  formalities  required  to  be  pursued  before  a 
drawer  or  indorser  can  be  made  liable  upon  mercantile  con- 
tracts. 

There  is,  to  our  apprehension,  taking  the  rule  thus  stated 
to  be  the  true  one,  no  real  distinction  between  the  cases. 
We  can  perceive  no  more  real  propriety*  in  giving  to  the 
holder  of  the  ordinary  check  the  right  to  present  it  on  the 
day  after  it  is  dated,  than  there  would  be  in  granting  the 
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same  privilege  when  the  check  is  payable  on  a  particular 
day.  For  all  practical  purposes,  on  the  day  it  is  thus  pay- 
able, it  is  equivalent  to  a  check  due  on  demand,  as  then  the 
prohibition  to  pay  it  before  is  removed  from  the  banker. 
Checks  are  not  entitled  to  the  days  of  grace,  and  are  there- 
fore without  the  rule  that  applies  to  bills  of  exchange;  it 
follows  then,  that  strictly  speaking,  the  hdder  of  the  check 
should  present  it  on  the  day  it  is  payable  by  its  terms.  But 
in  practice,  long  existing  and  universally  understood,  the 
subsequent  day  has  been  allowed  to  the  payee,  or  those  to 
whom  the  check  has  been  transferred.  Such  a  demand  will 
subject  the  drawer  if  payment  is  refused,  and  notice  of  the 
iact  given  to  him;  though  the  banker  meanwhile  should 
have  failed  in  business,  the  loss,  if  any,  will  fall  upon  the 
customer  or  depositor,  not  upon  the  holder  of  the  check. 
If  the  drawer  suffers  no  loss  by  any  such  occurrence,  the 
demand  for  payment  is  not  thus  limited,  nor  is  notice  of  a 
refusal  required  to  be  given  to  him. 

If  then  we  regard  the  instrument  in  question  as  a  check, 
in  the  ordinarv  sense  of  the  term,  we  know  of  no  rule 
that  compels  us  to  place  it  in  any  class  of  instruments, 
where  other  liabilities  are  contracted,  and  duties  imposed. 
Whether  payable  at  a  future  day,  or  on  demand,  we  must 
apply  the  same  principle  of  construction  to  the  contract. 

The  defendant  gave  his  check  on  Saturday  afternoon, 
payable  on  Monday;  it  was  sent  to  the  plaintiff,  who  re- 
ceived it  on  Tuesday  morning;  during  that  day,  within 
banking  hours,  it  was  presented,  payment  refused,  and  the 
drawer  notified  of  the  fact.  On  Tuesday  morning  the 
bankers  stopped  payment,  but  as  the  holder  was  not  bound 
to  present  it  at  any  particular  time  within  the  business  por- 
tion of  the  day,  a  demand  at  any  tim.e  during  the  usual 
banking  hours  was  sufficient,  and  the  loss  must  fall  upon 
the  defendant. 

Judgment  for  plaintiffs. 
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The  Dayton  &  Cincinnati  Railroad  Company  v.  Gkorcs 
Hatch,  William  F.  Roslofson  and  Emily  Rcelofson^ 

HIS  WIFE. 

1.  The  acceptance  of  an  amendment  to  its  charter,  is  a  power  incident 
to  a  corporation,  and  its  exercise  belongs  to  the  board  of  directors,, 
if  there  be  no  other  active  governing  body  in  whom  it  is  vested. 

2.  The  acceptance  of  such  an  amendment  may  be  either  by  express  act,, 
or  may  be  implied  from  other  acts  or  circumstances.  The  subse- 
quent use  of  the  privilege,  or  exercise  of  the  power  conferred  by  the 
amendment,  may  well  be  deemed  an  assent  to  the  grant;  and  that 
whether  contained  in  a  special  law,  applicable  to  the  particular  cor- 
poration alone,  or  in  a  general  law,  applicable  to  it  and  others; 
unless  some  special  mode  of  acceptance  is  required  by  the  terms  of 
the  grant 

3.  In  the  absence  of  express  legislative  enactment,  an  organized  cor- 
poration has  the  same  power  of  disposition  over  its  unsubscribed 
capital  stock,  as  any  ordinary  owner;  and  it  may  be  exchanged  for 
land,  to  be  sold  again  when  it  has  general  power  to  purchase  real 
estate.  If  it  be  an  abuse  of  its  corporate  power,  it  furnishes  no 
ground  on  which  the  vendor  of  the  land  can  object. 

4.  When  it  is  a  condition  precedent  in  a  contract,  for  the  subscription 
to  the  capital  stock  of  a  corporation,  that  other  stock,  to  a  given 
amount,  shall  have  been  taken,  that  condition  is  waived  by  the  con- 
duct of  the  parties,  in  paying  the  first  instalment  on  the  subscription^ 
voting  the  whole  stock  at  an  election  for  officers,  and  acting  as 
officer  in  the  corporation. 

5.  On  a  breach  of  an  agreement  to  give  land  for  stock,  if  a  specific 
performance  can  not  be  decreed,  compensation  in  damages  will  be 
awarded — not  mea.sured,  necessarily,  by  the  nominal  value  of  the 
stock,  but  by  reference  to  the  land  which  ought  to  have  been  con- 
veyed, and  such  damages  as  may  have  resulted  from  the  delay  in  the 
performance. 

Special  Term. — The  plaintiff,  a  body  corporate,"  organized 
under  the  laws  of  the  State  of  Ohio,  brings  its  action,  on  Jan- 
uary 20,  a.  d.,  1855,  to  recover,  in  money,  the  amount  of  seven 
unpaid  ten  per  cent,  instalments,  assessed  upon  certain  stocks^ 
subscribed  in  the  name  of  George  Hatch,  by  two  certain  con- 
tracts of  subscription,  executed  by  Hatch — the  one  on  the  loth 
and  the  other  on  the  12th  of  April,  1852,  in  words  and  figures 
following,  to  wit: 

"We  do  hereby  subscribe  to  the  capital  stock  of  the  Day- 
ton &  Cincinnati  Railroad  Company,  the  number  of  shares 
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annexed  to  our  names  respectively ;  and  we  do  agree  to  pay 
one  instalment  of  five  dollars  on  each  and  every  share  so  sub- 
scribed by  us,  so  soon  as  the  subscription  shall  become  bind- 
ing; and  the  residue  thereof  in  such  instalments,  at  such 
times  and  places,  to  the  treasurer  of  said  company,  as  may  be 
required  by  the  president  and  directors  thereof. 

Provided,  That  these  subscriptions  shall  not  be  binding  un- 
less the  aggregate  amount  subscribed  shall  reach  six  hundred 
thousand  dollars. 

March  27,  1852, 

NAMES.  NUMBER  OE  SHARES. 

George  Hatch. 
Payable  in  ground*  in  the  12th 
fractional  section,  in  Cincinnati;    . 

and  provided  the  work  is  com-  f  ^^^^  hundred.  $20,000. 
menced  by  Oct.,  1852." 

2.  "We  do  hereby  subscribe  to  the  capital  stock  of  the 
Dayton  &  Cincinnati  Railroad  Company,  the  number  of 
shares  annexed  to  our  names  respectively:  The  number  of 
shares  so  subscribed  by  us,  to  be  paid  for  in  the  manner  defined 
in  a  resolution  of  the  said  company,  passed  at  a  session  of  the 
directory  of  said  company,  held  on  the  25th  of  March,  1852, 
and  which  reads  in  the  following  words,  to  wit: 

'Resolved,  That  subscriptions  to  the  capital  stock  may  be 
made  in  real  estate,  along  the  line  of  the  proposed  route,  pro- 
vided that  the  value  of  the  same  shall  be  ascertained  by  the 
appraisement  of  three  disinterested  persons,  one  to  be  chosen 
by  the  subscriber,  one  by  the  company,  and  a  third  to  be 
chosen  by  these  two,  who  shall  make  their  award  in  writing, 
and  who  shall  estimate  the  property  at  the  cash  value.' 

NAMES.  NUMBER  OF  SHARES, 

George  Hatch. 
Payable  in  ground,  in  the  12th 
fractional  section,  in  Cincinnati ;    [         gj^  hundred.' 
and  provided  the  work  is  com- 
menced by  Oct.  I,  1852. 
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Plaintiff  alleges  that  tnore  than  six  hundred  thousand  dol- 
lars of  stock  were  subscribed  by  the  first  day  of  September, 
A.  D.  1852;  that  the  defendant,  George  Hatch,  paid  the  first 
instalment  on  March  19,  a.  d.  1853,  by  a  conveyance  of  land, 
in  said  twelfth  section,  of  the  value  of  five  thousand  dollars,. 
Emily  Avery,  since  intermarried  with  William  R.  Rcrlof- 
son,  joining  in  the  deed  of  conveyance ;  that  a  second  instal- 
ment of  ten  per  cent,  became  due  and  was  called  for  on 
July  26,  A.  D.  1854,  and  on  November  23d  of  that  year,  the 
defendant,  Hatch,  made  a  second  conveyance  of  land,  of  the 
appraised  value  of  seven  thousand  five  hundred  dollars,  and 
has  since  utterly  refused  to  convey  more  land  to  the  company, 
in  payment  of  the  said  subscriptions,  or  of  the  amount  due 
on  either  of  them ;  that  on  December  ist,  of  that  year, 
the  plaintiff  tendered  to  the  defendant  certificates  for  one 
thousand  shares  of  the  stock  of  said  company,  and  demanded 
a  conveyance  of  land,  in  said  fractional  section,  of  the  ap- 
praised value  of  thirty-seven  thousand  five  hundred  dollars, 
but  the  defendant  refused  to  receive  the  certificates  of  stock, 
and  refused  to  make  a  conveyance ;  that  on  the  same  day 
the  company  made  a  similar  tender  of  six  hundred  shares  of 
stock,  with  a  demand  for  a  conveyance  of  land  of  the  ap- 
praised value  of  twenty-two  thousand  five  hundred  dollars, 
which  was  also  refused. 

Plaintiff  further  alleges,  that  it  is  informed  that  Roelofson. 
and  wife  claim  some  interest  in  these  contracts,  but  of  what 
nature  the  plaintiff  is  not  advised,  and  prays  that  they  may 
be  notified  by  summons  in  this  suit,  and  may  set  up  what 
interest  they  have,  if  any,  in  the  subject-matter  thereof,  and 
that,  as  to  them,  such  relief  may  be  granted  as  shall  then 
appear  proper. 

The  defendant.  Hatch,  files  his  answer,  on  February  17, 
A.  D.  1855,  alleging  that  Emily  Aver\,  since  intermarried 
with  W.  F.  Roelofson,  was  jointly  interested  with  him  in 
said  ground,  in  fractional  section  twelve — ^the  said  Emily 
owning  five-sixths  and  he  one-sixth — ^and  that  prior  to 
making  the  subscriptions,  he  was  authorized  by  said  Emily 
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to  subscribe  for  said  shares  of  stock,  and  she  agreed  witli 
him  to  pay  for  the  same  in  the  manner  specified  in  two 
certain  agreements,  in  writing,  made  by  and  between  them— 
the  one  under  date  of  April  13,  a.  d.  1852,  and  the  other 
under  date  of  July  26,  a.  d.  1852 — ^whereby  it  was  set 
forth  that  Hatch  had  made  the  subscriptions,  and  that  the 
same  were  made  for  their  mutual  benefit,  and  that  when 
the  subscriptions  were  paid,  Hatch  would  transfer  to  her 
iive-sixtlis  of  the  stock,  and  she  agreeing  to  join  with  him 
in  a  conveyance,  in  fee  simple,  to  said  Railroad  Company, 
of  so  much  of  the  premises  owned  by  them  in  fractional 
section  twelve,  as  should  be  sufficient  to  pay  the  subscrip- 
tions. 

The  answer  of  Hatch  also  alleges  that  said  Emily  and 
her  husband  have  refused  to  comply  with  their  obligations^ 
and  have  not  paid  up  their  portion  of  the  subscriptions,  and 
it  is  prayed  that  this  answer  may  be  taken  as  a  cross-petition 
against  them,  and  that  they  be  required  to  perform  the  said 
agreements,  and  save  defendant  harmless  from  all  further 
liability  on  said  subscriptions,  and  be  required  to  convey 
sufficient  land  to  plaintiff  to  exonerate  this  defendant,  etc. 

Mr.  and  Mrs.  Roelofs6n  filed  their  answer  to  the  petition 
on  May  11,  a.  d.  1855,  and  on  the  31st  of  the  same  month, 
filed  an  answer  to  the  petition  of  the  plaintiff  and  to  the 
answer  and  cross-petition  of  the  defendant  Hatch,  in  which 
they  admit  the  facts  stated  in  Hatch's  answer,  but  allege 
that  the  Railroad  Company  had  no  power  to  receive  such 
subscriptions  in  land;  that  the  subscriptions  for  the  stock 
of  the  Company,  as  represented  by  its- officers,  purport  to 
amount  to.  seven  hundred  and  fifteen  thousand  dollars ;  and 
charge  that  subscriptions  to  the  amount  of  more  than  ninety 
thousand  dollars  were  upon  condition  that  the  work  on  the 
raifroad  should  be  performed  in  a  certain  manner,  which 
conditions  have  not  been  complied  with,  and  the  subscrip- 
tions to  that  extent,  are  void;  that  subscriptions  to  the 
amount  of  at  least  one  hundred  and  eighty  thousand  dol- 
lars were  taken,  payable  in  land;  that  land  of  that  nominal 
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value,  has  been  conveyed  to  the  Company  in  payment  of 
such  subscriptions,  but  that,  in  fact,  the  land  was  not  worth 
more  than  one  hundred  and  twentv  thousand  dollars:  and 
that  said  excessive  allowance  for  said  land  is  in  fraud  of 
the  subscribers,  who  subscribed  under  said  six  hundred 
thousand  dollars  condition,  and  the  same  should  be  de- 
ducted; that  the  subscriptions  for  stock  do  not  amount,  and 
never  have  amounted,  in  good  faith,  to  the  aggregate  sum 
of  six  hundred  thousand  dollars,  according  to  the  true  intent 
and  meaning  of  the  condition  under  which  the  subscrip- 
tions of  said  Hatch  were  made:  and  the  said  Emilv  avers 
that  she  is  not  now,  and  never  has  been,  a  stockhdder  in 
the  said  corporation,  or  ever  made  herself  responsible  to  the 
plaintiff  upon  any  subscription  whatever — ^and  asks  that  the 
contracts  made  by  said  Hatch  with  said  Company,  on  her 
behalf,  and  the  contracts  of  ratification  of  herself  and  said 
Hatch,  may  be  held  to  be  void  and  decreed  to  be  canceled ; 
that  the  conveyance  of  the  land  in  payment  of  the  first 
instalment  be  set  aside,  and  the  plaintiff  be  decreed  to  re- 
convey  the  same,  and  that  the  plaintiff  be  enjoined  from 
setting  up  any  title,  or  prosecuting  any  claim,  against  lands 
of  the  defendants  in  said  fractional  section  twelve. 

The  plaintiff,  under  date  of  June  9,  a.  d.  1855,  files 
separate  replies  to  the  answers  of  Hatch  and  of  Roelofson 
and  wife,  alleging  that  at  the  period  of  the  making  of  the 
subscriptions,  the  plaintiff  was  not  informed,  and  did  not 
know  that  the  same  were  made  in  pursuance  of  any  au- 
thority given  to  the  said  Hatch  by  the  said  Emily  Avery, 
or  of  any  contract  between  the  said  Hatch  and  Avery,  or 
that  the  said  Avery  had,  or  claimed  to  have,  any  interest 
therein;  denies  that  any  conditional  subscriptions  were  ta- 
ken; denies  the  allegation  as  to  the  amount  and  value  of 
land  taken  on  stock  subscriptions,  and  alleges  that  the 
amount  of  stock  subscribed,  before  the  first  instalment  was 
called,  was  more  than  twelve  thousand  shares,  of  the  value 
of  six  hundred  thousand  dollars. 
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Geo.  H.  Pendleton  and  Geo.  E.  Pugh,  for  plaintiff. 
Corwine,  Hayes  &  Rogers  and  M.  H.  Tilden,  for  Hatch. 
James  &  Jackson  and  Thos.  Ewing,  for  Roelofson  and  wife. 

Gholson,  J.  There  are  two  principal  questions  which 
arise  in  this  case,  and  which  have  been  very  ably  and  elab- 
orately argued.  Both  these  questions  involve  the  validity 
of  subscriptions  of  stock,  made  by  George  Hatch,  to  the 
Dayton  and  Cindnnati  Railroad  Company.  One  of  them 
depends  on  the  power  of  that  Company  to  receive  a  sub- 
scription of  stock  in  real  estate,  or  to  exchange  or  dispose 
of  a  portion  erf  its  stock  for  real  estate ;  and  the  other,  on 
the  happening,  or  the  performance  of  a  condition  made 
precedent  to  the  taking  effect  of  one  of  the  subscriptions. 

With  a  view  of  deciding  upon  the  power  of  the  Company 
to  take  a  subscription  in  real  estate,  or  dispose  of  its  stock 
and  receive  real  estate  in  payment  or  exchange,  it  may  be 
useful  to  inquire  whether  the  solution  of  the  question  dei>ends 
on  the  general  corporate  powers  of  the  Company  under  its 
original  charter,  or  the  acceptance  of,  or  acting  under,  the 
express  power  provided  in  the  general  railroad  law,  and  to 
examine,  briefly,  into  the  nature  and  character  of  corpora- 
tions, and  of  what  are  called  joint  stock  companies. 

There  is  certainlv  a  verv  clear  distinction  between  a  cor- 
poration  and  a  partnership.  One  is  an  artificial  being, 
having  such  functions  and  powers  as  the  law  gives  it;  the 
other  is  a  company  of  individuals,  brought  together  by  their 
own  agreement,  and  doing,  as  individuals,  those  things 
which  individuals  under  the  law  may  do,  acting  each  one 
for  all,  so  far  as  they  have  agreed,  and  to  no  greater  extent. 
Their  sources  of  power  are  essentially  different.  It  is  the 
law,  and  not  the  organization  or  agreement  of  individuals, 
which  g^ves  life  and  being  to  a  corporation.  The  existence 
of  a  partnership  begins,  continues,  and  ends  with  and  by 
the  agreement  of  the  individuals  of  whom  it  is  composed. 
7  Gushing,  188-192,  Fay  v.  Noble. 
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value,  has  been  conveyed  to  the  Company  in  payment  of 
such  subscriptions,  but  that,  in  fact,  the  land  was  not  worth 
more  than  one  hundred  and  twenty  thousand  dollars;  and 
that  said  excessive  allowance  for  said  land  is  in  fraud  of 
the  subscribers,  who  subscribed  under  said  six  hundred 
thousand  dollars  condition,  and  the  same  should  be  de- 
ducted; that  the  subscriptions  for  stock  do  not  amount,  and 
never  have  amounted,  in  good  faith,  to  the  aggregate  sum 
of  six  hundred  thousand  dollars,  according  to  the  true  intent 
and  meaning  of  the  condition  under  which  the  subscrip- 
tions of  said  Hatch  were  made;  and  the  said  Emily  avers 
that  she  is  not  now,  and  never  has  been,  a  stockholder  in 
the  said  corporation,  or  ever  made  herself  responsible  to  the 
plaintiff  upon  any  subscription  whatever — and  asks  that  the 
contracts  made  by  said  Hatch  with  said  Company,  on  her 
behalf,  and  the  contracts  of  ratification  of  herself  and  said 
Hatch,  mav  be  held  to  be  void  and  decreed  to  be  canceled : 
that  the  conveyance  of  the  land  in  payment  of  the  first 
instalment  be  set  aside,  and  the  plaintiff  be  decreed  to  re- 
convey  the  same,  and  that  the  plaintiff  be  enjoined  from 
setting  up  any  title,  or  prosecuting  any  claim,  against  lands 
of  the  defendants  in  said  fractional  section  twelve. 

The  plaintiff,  under  date  of  June  9,  a.  d.  1855,  files 
separate  replies  to  the  answers  of  Hatch  and  of  Roelofson 
and  wife,  alleging  that  at  the  period  of  the  making  of  the 
subscriptions,  the  plaintiff  was  not  informed,  and  did  not 
know  that  the  same  were  made  in  pursuance  of  any  au- 
thority given  to  the  said  Hatch  by  the  said  Emily  Avery, 
or  of  anv  contract  between  the  said  Hatch  and  Averv,  or 
that  the  said  Avery  had,  or  claimed  to  have,  any  interest 
therein;  denies  that  any  conditional  subscriptions  were  ta- 
ken; denies  the  allegation  as  to  the  amount  and  value  of 
land  taken  on  stock  subscriptions,  and  alleges  that  the 
amount  of  stock  subscribed,  before  the  first  instalment  was 
called,  was  more  than  twelve  thousand  shares,  of  the  value 
of  six  hundred  thousand  dollars. 
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Geo.  H.  Pendleton  and  Geo.  E.  Pugh,  for  plaintiff. 

Corwine,  Hayes  &  Rogers  and  M.  H.  Tilden,  for  Hatch. 

James  &  Jackson  and  Thos.  Ewing,  for  Roelofson  and  wife. 

Gholson,  J.  There  are  two  principal  questions  which 
arise  in  this  case,  and  which  have  been  very  ably  and  elab- 
orately argued.  Both  these  questions  involve  the  validity 
of  subscriptions  of  stock,  made  by  George  Hatch,  to  the 
Dayton  and  Cincinnati  Railroad  Company.  One  of  them 
depends  on  the  power  of  that  Company  to  receive  a  sub- 
scription of  stock  in  real  estate,  or  to  exchange  or  dispose 
of  a  portion  of  its  stock  for  real  estate ;  and  the  other,  on 
the  happening,  or  the  performance  of  a  condition  made 
precedent  to  the  taking  effect  of  one  of  the  subscriptions. 

With  a  view  of  deciding  upon  the  power  of  the  Company 
to  take  a  subscription  in  real  estate,  or  dispose  of  its  stock 
and  receive  real  estate  in  payment  or  exchange,  it  may  be 
useful  to  inquire  whether  the  sdution  of  the  question  depends 
on  the  general  corporate  powers  of  the  Company  under  its 
original  charter,  or  the  acceptance  of,  or  acting  under,  the 
express  power  provided  in  the  general  railroad  law,  and  to 
examine,  briefly,  into  the  nature  and  character  of  corpora- 
tions, and  of  what  are  called  joint  stock  companies. 

There  is  certainlv  a  verv  clear  distinction  between  a  cor- 
poration  and  a  partnership.  One  is  an  artificial  being, 
having  such  functions  and  powers  as  the  law  gives  it;  the 
other  is  a  company  of  individuals,  brought  together  by  their 
own  agreement,  and  doing,  as  individuals,  those  things 
which  individuals  under  the  law  may  do,  acting  each  one 
for  all,  so  far  as  they  have  agreed,  and  to  no  greater  extent. 
Their  sources  of  power  are  essentially  different.  It  is  the 
law,  and  not  the  organization  or  agreement  of  individuals, 
which  gives  life  and  being  to  a  corporation.  The  existence 
of  a  partnership  begins,  continues,  and  ends  with  and  by 
the  agreement  of  the  individuals  of  whom  it  is  composed. 
7  Gushing,  188-192,  Fay  v.  Noble. 
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The  term  "joint  stock  company>"  appears  to  have  origin- 
ated in  England,  in  comparatively  recent  times.  Joint 
stock  companies  may  be  said  to  be  partnerships,  or  indi- 
viduals associated  for  some  specified  purpose,  under  a  desig- 
nated name  or  description,  to  which,  by  some  general  or 
special  statute,  when  they  have  befen  formed  or  composed 
in  a  specified  manner,  some  of  the  powers  or  proper  attri- 
butes of  a  corporation  have  been  given.  They  are  corpo- 
rations for  certain  purposes,  or  quasi  corporations;  29  Eng. 
Law  and  Eq.  Rep.  516.  So  far,  then,  as  in  their  organiza- 
tion they  partake  of  the  character  of  corporations,  they 
should  be  governed  by  the  principles  controlling  corpora- 
tions, and,  so  far  as  they  are  partnerships,  the  principles 
applicable  to  the  latter  should  control. 

The  distinction  which  has  been  adverted  to,  was  contem- 
plated in  a  recent  case,  19  Eng.  Law  and  Eq.  Rep.  11, 
Ffooks  V.  The  London  and  S.  W.  Railway  Co.,  in  which  it  is 
said: 

"No  doubt  it  is  true,  as  a  general  principle,  that  the 
majority  can  not  bind  the  minority  in  a  joint  stock  com- 
pany, as  to  an  act  not  within  the  common  contract,  if  it  be 
an  act  to  extend  the  hability  of  the  whole  body  in  a  way 
not  contemplated  by  the  contract  —  as  in  borrowing  money 
to  extend  the  capital,  where  the  amount  of  capital  was 
limited  by  the  contract.  This  was  so  held  in  6  Exch.  796, 
Burmester  v.  Norris ;  s.  c.  8  Eng.  Rep.  487.  But  although 
this,  generally  speaking,  is  the  law  as  to  joint  stock  compa- 
nies  unincorporated,  and  unconnected  with  public  duties  or 
interests,  it  has  not  been  applied  to  corporate  companies  for 
a  public  undertaking,  involving  public  interests  and  public 
duties,  under  the  sanction  of  pariiament.  In  such  cases  the 
court  of  chancery  has  permitted  the  use  of  the  corporate 
seal,  and  the  moneys  of  the  company,  to  obtain  the  sanction 
of  parliament  to  purposes  materially  altering  the  interests 
of  the  shareholders  according  to  the  contract,  inter  se'* 

It  is  not  necessary  for  me  to  determine,  in  this  case, 
whether  corporations,  such  as  the  plaintiff,  are,  in  any  re- 
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spect  analogous,  as  to  the  exercise  of  corporate  powers,  to 
those  joint  stock  companies  in  England,  which  are  usually 
constituted  by  a  deed  of  settlement,  executed  by  the  share- 
holders, and  regulating  the  purposes  and  objects  of  the 
company,  and  the  powers  of  those  intrusted  with  its  man- 
agement, and  subjecting  them,  frequently,  to  the  control  of 
a  general  meeting  of  the  shareholders.  It  might  well  be 
doubted  whether  a  general  meeting  of  the  stockholders  of 
the  plaintiff  could  be  legally  held  for  any  other  purpose 
than  the  election  of  a  board  of  directors.  Such  a  meeting 
as  to  any  other  purpose  or  object,  could  only  be,  in  its  char- 
acter, advisory  to  the  board  of  directors.  It  would  have  no 
power  to  take  under  its  charge,  or  put  under  the  charge  of 
others,  the  affairs  of  the  company.  The  president  and  di- 
rectors of  such  a  corpiM'ation  as  the  plaintiff,  have  been  said 
to  be  the  agents  of  the  stockholders ;  but  this  expression 
must  be  tmderstood  in  view  of,  and  must  be  limited  to,  the 
subject  under  consideration.  In  anything  like  a  general, 
or  universal  sense,  it  will  be  readily  seen  that  it  can  not  be 
troe.  Indeed,  so  far  as  third  persons,  and,  especially  the 
government,  or  creating  po^-er  of  the  corporation  are  con- 
cerned, the  president  and  directors,  and  the  stockholders, 
may  rather  be  considered  as  the  members  or  limbs,  each 
acting  within  its  appropriate  sphere,  of  that  artificial  being, 
or  entity,  to  which  the  name  and  powers  of  the  corporation 
have  been  assigned  by  the  law  of  its  creation.  When, 
therefore,  a  question  arises,  by  whom  the  conferred  powers 
arc  to  be  exercised,  it  will  be  determined,  rather  by  the  law 
of  the  creation  of  the  company,  showing,  in  each  case,  on 
whom  the  governing,  or  controlling,  power  has  been  con- 
fened,  than  by  any  consideration  of  the  rights  and  interests 
of  those  concerned  in  the  corporation,  as  among  themselves. 

Having  these  general  princii^les  in  view,  I  proceed  to 
consider  whether  there  was  power  in  the  plaintiff  to  take  a 
subscription  in  real  estate,  or  exchange  its  stock  for  land. 

As  a  section  of  the  general  railroad  law  of  1848  confers 
on  railroad  companies  a  power  to  receive  subscriptions  in 


92  SUPERIOR  COURT  OF  CINCINNATI. 

Dayton  &  Cincinnati  R.  R.  Co.,  v.  George  Hatch,  et  al. 

real  estate,  and  gives  to  companies  then  existing  a  right  to 
accept  that  section  as  an  amendment  to  their  charters,  the 
inquiry  will  be  firrt  made  whether  the  exercise  of  the  power, 
in  this  case,  can  be  sustained  under  that  express  provision 
of  the  law ;  and  this  will  depend  on  the  questions: 

1.  Whether  the  directors  had  the  power  to  accept  the 
amendment  ? 

2.  Whether  the  acts  done  amount  to  an  acceptance? 
Upon  examining  the  charter  of  the  plaintiff,  there  would 

be  some  difficulty  in  determining  by  what  power,  and  in 
what  mode,  the  amendment  could  be  accepted,  if  not  by 
the  directors  of  the  company.  That  both  the  special  char- 
ter of  the  plaintiff  and  the  general  railroad  law  contem- 
plated that  all  corporate  acts,  including  an  assent  to  such 
an  amendment  as  the  one  authorized,  should  be  done  by 
the  board  of  directors,  appears  to  me  to  be  clear.  The 
legislature  has,  in  some  cases,  in  respect  to  some  matters, 
authorized  action  on  the  part  of  stockholders,  and  directed 
their  assent  to  be  obtained.  Such  provisions  will  be  found 
in  the  general  railroad  law,  and  they  are  on  points  vitally 
affecting  the  interests  of  the  stockholders.  These  provisions 
appear  to  show,  strongly,  that  without  them,  such  changes 
might  be  made,  under  the  authority  of  the  legislature,  by 
the  directors  alone. 

It  is  admitted,  in  all  the  authorities,  that  the  acceptance  of 
an  amendment  to  its  charter  is  a  power  incident  to  a  corpora- 
tion ;  and  if,  from  the  organization  of  the  company,  there  be 
no  other  active  or  governing  body,  but  its  board  of  directors, 
then,  I  conceive,  with  that  board  must  rest  the  right  to  exer- 
cise the  powers  of  tlie  corporation,  and,  among  them,  the  power 
to  accept  an  amendment  of  its  charter. 

It  is  true  a  distinction  has  been  taken,  in  some  modern  cases, 
between  amendments  that  are  auxiliary  to  the  objects  of  the 
corporation,  and  such  as  make  a  fundamental  change  in  its 
original  purpose.  Even  if  this  distinction  were  well  founded, 
I  see  nothing  in  the  amendment  under  consideration  that 
might  not,  with  the  utmost  propriety,  be  deemed  auxiliary  to 
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the  objects  of  the  company ;  and  it  has  been  said  that,  if  the 
object  of  the  change  be  auxiliary  to  the  original  object  of  the 
charter,  the  mere  fact  that  it  would  make  the  charter  less 
beneficial  to  the  stockholders  can  not  be  urged  as  an  objec- 
tion. I  Am.  Law  Reg.  154.  But  I  do  not  assent  to  the  idea 
that,  as  between  the  government  that  creates  the  corporation, 
and  the  governing  body  of  the  corporation,  the  power  of 
amending  a  charter,  and  the  right  to  accept  an  amendment, 
can  depend  on  its  character;  that  is  a  matter  which  must 
certainly  rest  in  the  wisdom  and  justice  of  the  legislature, 
and  in  the  discretion  of  the  bodies  competent  to  act.  At 
least  it  seems  clear,  that  the  only  limit  to  the  power  of  the 
government  to  change  the  character  of  the  artificial  being  it 
has  created,  with  the  assent  of  that  being,  and  in  the  only 
mode  it  can  give  its  assent,  must  be  found  in  some  contract 
protected  by  the  constitution  of  the  United  States.  And  ac- 
cordingly the  distinction  before  alluded  to  has  been  placed  on 
that  ground,  and  it  has  been  held  that  no  fundamental  change 
of  a  charter  can  be  made,  unless  assented  to  by  every  stock- 
holder. This  might  be  right  if  the  stockholders  could  be 
considered  as  standing  toward  each  other  in  the  position  of 
partners,  contracting  with  each  other  as  to  the  terms  of  their 
connecticMi ;  and  it  will  be  found,  on  inquiry,  that  most,  if  not 
all  of  the  cases,  by  which  any  such  distinction  has  been  sus- 
tained, are,  in  truth,  cases  of  partnership,  and  the  principles 
applicable  in  cases  of  partnership  have  controlled  their 
decision. 

But  there  is  an  insuperable  difficulty  in  supporting  any  dis- 
tinction (founded  upon  an  idea  of  a  contract  of  partnership,  be- 
tween the  stockholders  of  such  a  railroad  corporation  as  the 
plaintiff,  and  that  this  contract  is  protected  by  the  constitu- 
tion of  the  United  States),  between  what  is  termed  a  funda- 
mental change,  and  one  merely  auxiliary.  If  there  be  a  con- 
tract between  the  stockholders,  and  the  constitution  of  the 
United  States  applies  at  all,  then  it  does  not  merely  protect 
fundamental  alterations  in  the  contract,  but  any  alteration  by 
which  its  obligation  is  Impaired ;  "in  short,"  as  said  by  Jus- 
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tice  Washington,  in  the  Dartmouth  College  case,  4  Wh.  662, 
•'does  not  every  alteration  of  a  contract,  however  unimport- 
ant, even  though  it  is  manifestly  for  the  interest  of  the  party 
objecting  to  it,  impair  its  obligation?  If  the  assent  of  all  the 
parties  to  be  bound  by  a  contract  be  of  its  essence,  how  is  it 
possible  that  a  new  contract,  substituted  for,  or  engrafted  on 
another,  without  such  assent,  should  not  violate  the  old  char- 
ter ?"  It  would  therefore  be  difficult  to  escape  the  result,  that 
if  any  amendment  of  a  charter  was  a  change  in  contract  to 
which  the  assent  of  the  individual  stockholders  must  be  ob- 
tained, all  amendments  must  be  so  considered.  But  surely  no 
stockholder  of  one  of  our  ordinarj-  t:ailroad  corporations  has 
entered  into  anv  such  contract.  The  true  doctrine  is  found, 
as  I  think,  in  a  recent  case  in  Massachusetts,  in  which  it  is 
said: 

"The  individual  members  of  a  corporation,  whether  they 
should  all  join,  or  each  act  severally,  have  no  right  or  power 
to  intermeddle  with  the  property  or  concerns  of  the  bank,  or 
call  any  officer,  agent,  or  servant  to  account,  or  discharge 
ihem  from  any  liability.  Should  all  the  stockholders  join  in 
a  power  of  attorney  to  any  one,  he  could  not  take  possession  of 
any  real  or  personal  estate,  any  security  or  chose  in  action : 
could  not  collect  a  debt,  or  discharge  a  claim,  or  release  dam- 
ages arising  from  any  default,  simply  because  they  arc  not 
the  legal  owners  of  the  property;  and  damage  done  to  such 
property,  is  not  an  injury  to  them.  Their  rights,  and  their 
powers,  are  limited,  and  well  defined.  They  are  members  of 
an  organized  body,  and  exercise  such  powers  as  the  organiza- 
tion of  the  institution  gives  them."  12  Mete.  371-385,  Smith 
V.  Hurd. 

In  reality,  therefore,  the  question  resolves  itsdf  into  this: 
Is  the  acceptance  of  an  amendment  a  corporate  act — ^an  act 
of  the  artificial  being ;  or,  is  it  an  individual  act  of  the  persons 
beneficially  interested  in  the  corporation  ?  If  it  be  the  former, 
as  I  am  satisfied  it  is,  then  it  must  be  done,  and  can  only  be 
done,  in  the  mode  prescribed  by  the  law  of  the  creation  of  the 
company,  whether  that  authorize  the  act  to  be  done  by  a  gen- 
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cral  meeting  of  those  interested,  or  by  a  board  of  directors. 
It  becomes,  in  each  case,  a  question  of  construction.  In  the 
present  case,  I  conclude  that  the  board  of  directors  may  act, 
because  I  find  them  intrusted  generally  with  the  powers  of 
the  corporation,  and  only  an  elective  power  conferred  on  the 
stockholders. 

The  next  question  is,  whether  the  authorized  amendment 
has  been  accepted  by  the  company?  It  can  not,  I  think,  be 
doubted,  that  the  acceptance  of  an  amendment  may  be  either 
by  some  express  act,  or  may  be  implied  from  other  acts  or 
circumstances.  The  acts  and  circumstances  from  which  the 
acceptance  of  an  amendment  may  be  implied,  would  depend 
very  much  upon  the  character  of  the  amendment  itself.  As 
a  general  rule,  when  the  amendment  consisted  in  a  simple 
grant  of  a  beneficial  privilege,  or  power,  upon  the  corpora- 
tion, the  subsequent  use  of  the  privilege,  or  exercise  of  the 
power,  might  well  be  deemed  an  assent  to  the  grant  by 
which  it  was  conferred.  If  the  amendment  under  considera- 
tion had  been  contained  in  a  special  law,  applicable  to  the 
plaintiff,  there  could  be  no  doubt  as  to  the  application  of  the 
rule  I  have  stated.  I  can  see  no  g^ood  reason  to  draw  a  dis- 
tinction, because  the  amendment  is  connected  with  others, 
contained  in  a  general  law,  and  applicable  to  ether  corpora- 
tions. 

This  view  is..  I  think,  strengthened  by  the  consideration, 
that  in  the  general  corporation  act.  since  enacted,  the  legisla- 
ture has  thought  proper  to  require  direct  evidence  of  the  ac- 
cq)tance  of  an  amendment. 

Being  satisfied  as  to  the  correctness  of  the  views  expressed 
as  to  the  direct  power  under  an  amendment,  it  is  not  neces- 
sary that  I  should  enter  into  anv  full  consideration  of  the 
question  how  far  the  general  powers  of  the  company,  after  its 
organization,  authorized  an  exchange  of  a  part  of  its  c«'^.pita! 
stock  for  real  estate :  but  there  appears  to  me  no  good  reason 
to  doubt  that  it  did  possess  such  power.  TKe  subscription  of 
stock  prior  to  the  organization  of  the  company,  and  the  dis- 
position of  that  part  of  the  capital  stock  not  taken  when  the 
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company  organized.,  do  not  stand  on  the  same  ground,  and  in 
the  absence  of  express  enactment,  it  would  by  no  means  fol- 
low, tliat  a  rule  applicable  to  the  one  should  also  govern  as  to 
the  other.  Though  the  commissioners  to  open  books  for  the 
organization  of  the  company  might  have  no  power  to  receive, 
or  agree  to  receive,  anything  but  money  in  payment  of  a  sub- 
scription, it  would  not  folic w  that  the  proper  authorit}'  of  the 
organized  company  might  not  do  so.  It  might  well  be  claimed 
that  the  preliminary  directions  for  the  organization  of  the 
corporation  ceased  to  operate  after  its  organization,  and  so,  I 
think,  it  has  been  substantially  decided.  15  111.  399,  Smith  v. 
Bangs. 

What,  then,  are  the  rights  of  an  organized  company  over 
its  unsubscribed  stock?  It  appears  to  me  that,  in  the  ab- 
sence of  any  express  legislative  provision,  it  has,  simply  and 
plainly,  so  far  as  respects  the  power  of  disposition^  the  rights 
of  an  ordinary  owner — ^the  same  rights  which  it  would  have 
over  any  portion  of  the  subscribed  stock,  which  might  be 
transferred  to  it  in  payment  of  a  debt,  or  otherwise.  From 
the  nature  of  the  interest  in  it,  such  stock  can  not  be  voted': 
but  I  think  no  good  reason  can  be  offered  why  such  stock 
may  not  be  used  in  the  payment  of  debts,  or  exchanged  for 
labor,  or  property,  which  the  purposes  of  the  company  might 
require,  or  which  it  had  the  power  to  employ  or  acquire.  I 
am  not  aware  of  any  case  in  which  this  power  of  an  organ- 
ized company  over  its  unsubscribed  stock  has  come  under  con- 
sideration. That  it  had  a  power  to  dispose  of  such  stock 
appears  to  have  been  the  opinion  of  the  court  in  3  Md.  Ch. 
Dec.  418,  453,  Williams  v.  The  Savage  Man.  Co. ;  and  I  see, 
in  a  very  recent  case,  where  the  commissioners  to  open  the 
books  of  subscription,  instead  of  taking  a  first  in.stalment  of 
five  dollars  on  a  share  in  money,  had  received  it  in  a  promis- 
sory note,  and  that  note  having  been  transferred  to  the  com- 
pany, on  the  completion  of  its  organization,  and  sued  on, 
that  the  court,  in  answer  to  an  objection  to  the  validity  of 
the  contract,  said,  that  there  being  no  requisition  that  the  pay- 
ment should  be  made  in  specie,  as  was  sometimes  the  case  in 
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bank  charters,  either  money,  or  money's  worth,  might  be  re- 
ceived; I  Am.  R.  Cases,  229,  Vermont  Central  Railroad  Co. 
V.  Clayes.  It  would  seem  that,  in  such  a  case,  though  the 
company,  on  its  organization,  might  have  refused  to  receive 
the  note  instead  of  the  money,  yet  it  had  the  right  to  confirm 
and  sanction  the  transaction.  Having  the  exclusive  right  to 
the  money,  it  might  agree  to  receive  the  money's  worth. 

It  is  a  familiar  principle,  that  a  grant  of  all  the  rents  and 
profits  of  land  is  a  grant  of  the  land  itself.  So  the  power, 
which  has  the  exclusive  and  absolute  control  and  disposition 
of  any  profits,  or  proceeds,  arising  from  the  subscription  of 
stock,  may  well  be  allowed  to  control  and  dispose  of  the 
stock 

I  do  not  know  that  the  general  power,  on  the  part  of  the 
company,  to  acquire  real  estate  by  purchase  has  ever  been 
questioned.  It  has  been  granted  in  very  general  terms.  For 
what  purpose  the  real  estate  is  acquired,  whether  to  be  held 
or  disposed  of  again,  can  not  be  a  proper  inquiry,  in  a  case 
between  the  comnanv  and  anv  one  contracting  to  sell  or  con- 
vey.  Such  a  question  could  not  be  raised  by  the  company 
to  get  rid  of  a  bad  bargain ;  neither  can  it  be  raised  by  the 
other  contracting  party.  If  the  power  exists,  the  bargain 
must  stand,  and  be  carried  out.  •  It  is  no  concern  of  his  what 
may  become  of  the  land  afterward.  If  there  be  a  right  in 
the  State,  or  any  one  else,  it  is  not  for  him  to  set  it  up.  It  is 
enough  for  him  that  he  does  no  wrongful  or  illegal  act  in 
conveymg  the  land ;  24  Vt.  465. 

A  question  remains  as  to  one  of  the  subscriptions,  whether 
the  condition  precedent  as  to  the  obtaining  six  hundred 
thousand  dollars  of  stock  has  been  complied  with.  I  do  not 
think  it  necessarv  to  enter  into  an  examination  of  the  facts 
offered  to  show  that  the  stock  subscribed  amounted  to  the 
sum  named,  or  of  the  particular  objections  to  some  of  the 
subscriptions.  I  am  entirely  satisfied  that  the  acts  and  con- 
duct oi  the  parties  must  be  considered  as  a  waiver  of  the 
condition,  and  that  they  do  fully  estop  and  conclude  them 
from  insisting  on  anv  such  objection. 

(7) 
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The  paying  of  the  first  instalment  of  the  stock,  the  voting 
the  whole  stock  at  an  election  of  officers,  not  to  speak  of 
acting  as  the  chief  officer  of  the  company,  under  that  elec- 
tion, must  be  deemed  sufficient  to  conclude  a  party  from 
denying  that  he  ever  was  a  stockholder. 

Such  acts  must  be  considered  as  having  effect  and  influ- 
ence on  the  operations  of  the  company,  and  the  conduct  and 
rights  of  other  stockholders,  and  bring  the  case  within  the 
very  principle  governing  an  equitable  or  parol  estoppel;  22 
Conn.  435,  450,  Danbury  &  Nor.  R.  R.  Co.  v.  Wilson;  24 
Vt.  477;  I  Ohio  St.  I. 

Being  satisfied  that  the  contract  for  subscription  is  valid 
and  obligator}',  I  have  next  to  inquire  as  to  the  measure  and 
mode  of  relief  proper  to  be  administered  among  the  parties 
to  the  present  action. 

I  have  examined  with  care  the  written  contracts  offered  in 
evidence,  and  there  does  not  appear  to  be  anything  in  them 
which  prevents  a  construction  in  accordance  with  what  was 
manifestly  the  intent  of  the  parties  —  the  conveying  real  es- 
tate and  taking  its  equivalent  in  railroad  stock.  The  con- 
tracts show  the  nominal  or  par  value  of  the  railroad  stock, 
and  that  the  value  of  the  land,  under  an  appraisement,  in 
cash,  is  to  be  equal  to  that  nominal  or  par  value  of  the  stock. 
But  it  does  not  follow  that,  on  a  breach  of  the  agreement  to 
give  land  for  stock,  there  was  a  right  to  exact  a  sum  of 
money  equal  to  the  nominal  value  of  the  stock.  On  the 
contrary,  the  land  to  be  given  in  exchange  is  what  would 
have  been  received  if  the  contract  had  been  kept,  and  that 
land,  or  a  proper  equiv?ilent  for  it  in  money,  is  what  the  other 
party  is  entitled  to  if  the  contract  is  broken. 

If  the  contract  can  now  be  performed  in  the  mode  in- 
tended, it  should  be  done;  if  not,  there  may  be  a  proper 
compensation  in  damages.  But  in  estimating  those  damages, 
reference  should  be  had  to  the  land  which  ought  to  have 
been  conveyed  in  exchange  for  the  shares  of  stock,  and  not 
to  the  nominal  value  of  the  stock.  Substantiallv,  there  w^as 
no  agreement  to  pay  money,  but  to  convey  land.    The  breach 
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of  the  agreement  can  not  be  turned  into  a  liquidated  money 
demand,  estimated  by  the  amount  of  the  assessments  on  the 
stock.  Such  was  not  the  intent  of  the  parties,  and  such  a 
measure  of  relief  might  operate  most  unjustly. 

I  am  of  the  opinion  that  any  land  held  by  the  parties  defend- 
ant, within  the  location  described  in  the  contract,  to  which 
they  can  now  convey  a  sufficient  title,  may  be  subjected, 
under  a  judgment  order,  to  be  applied,  specifically,  to  its  per- 
formance. If  it  can  be  so  performed,  the  plaintiff  will  also 
be  entitled  to  an  inquiry  as  to  the  damages  from  the  delay  in 
the  performance.  If  there  be  no  such  land,  then  there  must 
be  an  inquiry,  either  by  a  master,  or  before  a  jury,  as  to  the 
proper  compensation,  in  damages,  for  the  loss  of  the  land, 
upon  the  principles  which  have  been  stated. 

Decree  for  plaintiff. 
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I.  A  cause  of  action,  founded  upon  the  breach  of  a  condition  in  a  bond, 
must  be  so  stated,  in  the  petition,  as  to  show  the  character  and  ex- 
tent of  the  obligation. 

3.  The  filing  of  a  bond  or  other  instrument  ^ued  on,  and  referring  to 
it  in  the  petition  as  "Exhibit  A"  is  of  no  avail  unless  it  is  attached 
to  the  pleading,  or  the  substance  and  terms  thereof  are  recited  in  the 
petition. 

3-  Brigade  commandants  of  militia  have  the  complete  control  of  the 
public  arms  issued  to  them  by  the  State,  and  they  can  fix  ?nd  change 
the  distribution  of  such  arms  in  such  manner  and  whenever  they 
deem  proper. 

Special  Term. — ^This  is  an  action  against  R.  M.  Moore, 
John  O'Dowd,  and  Sylvester  Leonard,  to  recover  the  pos- 
session of  forty  United  States  muskets,  with  accoutrements, 
delivered  by  the  plaintiff  as  commandant  of  the  third  brig- 
ade of  the  first  division  of  Ohio  militia,  to  the  defendant 
Moore,  as  commandant  of  the  Sarsfield  Light  Artiller}%  one 
of  the  companies  of  said  brigade,  and  which  the  defendants 
refuse  to  redeliver  to  the  plaintiff,  wherefore  he  asks  dam- 
ages in  the  sum  of  three  hundred  dollars. 
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The  defendants  demur  to  the  petition  for  the  following 
causes: 

1.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

2.  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  That  the  petition,  on  its  face,  shows  that  the  court  has 
no  jurisdiction  either  of  the  persons  of  the  defendants,  or  of 
the  subject  of  the  action. 

The  allegations  of  the  petition  appear  in  the  decision. 

F.  T.  Chambers,  for  plaintiff. 

Patrick  McGroartv,  for  defendants. 

Spencer,  J.  The  petition  avers  that  the  plaintiff  is  com- 
mandant of  the  third  brigade,  first  division,  Ohio  militia, 
and  that  as  such,  on  the  3d  day  of  July,  1854,  he  delivered  to 
R.  M.  Moore,  as  commandant  of  the  Sarsfield  Light  Artiller}% 
one  of  the  companies  in  said  brigade,  forty  stand  of  "United 
States  muskets,  with  accoutrements,"  upon  condition  that 
the  same  were  to  be  returned  to  the  plaintiff,  when  he 
should  so  order,  "according  to  the  terms  and  effect  of  a  bond 
herewith  filed,  and  marked  Exhibit  A.''  And  the  plaintiff 
alleges,  that  on  the  12th  day  of  July,  he  ordered  the  prop- 
erty to  be  returned  to  him;  that  the  same  is  now  in  the 
possession  of  the  defendants:  and  that  the  defendants  re- 
fused to  deliver  the  same  to  the  order  of  the  plaintiff;  and 
that  they  still  detain  the  same,  to  the  damage  of  the  plain- 
tiff, three  hundred  dollars.    Wherefore  he  asks  judgment. 

The  petition,  in  this  case,  does  not,  in  terms,  aver  a  right 
of  possession  in  the  plaintiff,  to  the  property  therein  de- 
scribed —  nor  does  it  satisfactorily  present  such  facts  as  show 
a  right  of  immediate  possession.  The  averment  from  which 
such  right  was  intended  to  be  inferred,  is,  "that  the  plain- 
tiff delivered  the  property  in  controversy,  to  the  defendant, 
Moore,  to  be  returned  to  the  plaintiff  when  he  should  so 
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order,  agreeably  to  the  tenor  of  a  certain  bond,  given  by 
the  defendants/' 

This  bond  is  not  set  forth  in  the  petition,  nor  referred  to 
as  part  of  it — nor  can  we  teU,  without  going  outside  of  the 
petition,  what  its  tenor  is. 

It  then  avers  a  demand  by  the  plaintiff  upon  the  defend- 
ants, of  the  property  in  their  possession,  which  it  is  said  they 
refused  to  deliver,  and  still  detain  the  same.  It  is  to  be  ob- 
served, that  this  detention  is  not  averred  to  be  wrongful,  nor 
can  we  determine  that  it  is  so,  without  recurring  to  the 
terms  of  the  bond,  which  are  not  set  forth  in  the  petition, 
and  we  are  not,  therefore,  at  liberty  to  conjecture  what 
they  are. 

The  demurrer,  therefore,  is  well  taken. 

The  question  next  arises  as  to  whether  this  petition  can 
be  made  good  by  amendment. 

Upon  looking  at  the  bond  supposed  to  be  referred  to  in 
the  petition,  we  find  that  the  arms  referred  to  are  public 
property,  which  were  put  into  the  charge  of  the  plaintiff, 
as  brigadier-general  of  the  third  brigade,  first  division,  Ohio 
militia,  for  distribution,  agreeably  to  the  provisions  of  the 
act  of  assembly,  passed  March  29,  1837;  that  the  plaintiff, 
as  such  brigadier-general,  having  the  custody  of  said  arms, 
delivered  the  same,  on  the  day  named  in  the  petition,  to 
the  defendant,  Moore,  he  being  the  commandant  of  a  volun- 
teer company,  within  and  part  of  said  brigade,  duly  assigned, 
to  be  kept,  disposed  of,  and  delivered  over  to  the  successor 
in  office  of  said  defendant,  or  to  the  commandant  of  said 
brigade,  in  good  repair,  according  to  the  provisions  of  said 
act. 

The  act  above  referred  to,  is  entitled  "an  act  to  provide 
for  drawing  from  the  United  States  and  distributing  the 
public  arms,  appropriated  to  the  militia  of  this  State."  The 
first  four  sections  of  the  act  authorize  the  governor  to  draw 
the  arms  from  the  United  States,  and,  with  the  assistance  of 
the  quarter-master  general,  to  distribute  the  same  among 
the  commandants  of  divisions.    The  fifth  section  makes  it 
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the  duty  of  commandants  of  division  to  distribute  the  same 
among  the  several  l)rigades  within  their  respective  divisions^ 
and  to  take  the  receipts  of  commandants  of  brigades  for  the 
same.  The  seventh  section  is  different  in  its  phraseology 
from  the  fifth.  By  the  fifth  section  it  is  made  the  duty  of 
the  commandants  of  divisions  to  distribute  the  arms  among 
the  respective  brigades,  —  but  by  the  seventh  section,  it  is 
not  so  made  the  duty  of  the  commandants  of  brigades,  to 
distribute,  but  on  the  contrary,  the  matter  is  left  discretion- 
ary with  them.     Its  language  is  thus: 

"The  commandant  of  each  brigade  shall  have  the  right 
to  distribute  the  arms  assigned  to  his  brigade,  to  such  uni- 
formed companies  as  he  may  think  most  entitled*  thereto^ 
and  shall  take  a  superintending  care  over  the  same,  and 
keep  them  in  good  repair,  or  he  shaU  withdraw  them  from 
any  company,  and  cause  them  to  be  cleaned  and  repaired^ 
at  the  expense  of  the  officers  of  such  company;  and  may- 
have  them  deposited  with  the  quarter-master  of  brigade,  or 
such  other  company,  as  he  may  think  will  best  promote  the 
interests  of  his  brigade." 

The  eighth  section  of  the  act  makes  it  the  duty  of  the 
commandant  of  brigade  to  take  bond  from  the  command- 
ants of  companies,  to  whom  he  may  deliver  arms  as  aforesaid^ 
conditioned  for  the  preservation,  safe-keeping,  and  delivery 
of  such  arms,  in-  good  repair,  to  his  successor  in  command 
of  such  company,  or  to  the  order  of  the  commandant  of 
brigade,  for  the  time  being;  and  said  commandant,  for  a 
breach  of  such  conditions,  is  required  to  prosecute  the  bond 
in  the  name  of  the  State  of  Ohio. 

The  eleventh  section  requires  the  commandant  of  each 
brigade,  to  cause  his  quarter-master  to  provide  a  place  of 
safe-keeping  for  the  public  arms,  within  his  brigade,  that 
may  not  be  distributed  to  companies,  and  to  keep  an  ac- 
count-current with  the  commandant  of  each  company  to 
whom  arms  may  have  been  delivered,  charging  him  with 
the  arms  received,  and  giving  credit  for  those  returned,  or 
transferred,  as  provided  for  in  said  act. 
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It  is  plain,  that  the  seventh,  eighth,  and  eleventh  sections 
of  this  act  create  the  commandants  of  brigades  the  general 
custodians  of  the  public  arms.  They  are  required  to  pro- 
vide a  place  of  safe-keeping  for  them ;  to  see  that  they  are 
kept  in  good  order  and  repair,  whether  in  armory  or  distrib- 
uted ;  and  when  distributed,  if  not  kept  in  order,  to  cause  the 
same  to  be  cleaned  at  the  expense  of  the  company's  officers, 
and  taken  away  from  such  company,  and  deposited  in  ar- 
mory, or  transferred  to  other  companies,  within  the  brigade] 
or  to  bring  an  action  in  the  name  of  the  State  against  the 
defaulting  officers.  As  such  custodians,  they  have  the  right 
of  possession  to  the  public  arms,  in  the  first  instance,  and 
such  a  special  property  in  them,  as  to  bring  an  action  to 
recover  such  arms  when  wrongfully  taken,  or  wrongfully 
withheld  from  their  possession;  as  much  so  as  the  captain 
of  a  company  would  have  to  recover  their  possession  from 
a  wrong-doer,  who  had  improperly  taken  them  from  him. 

The  seventh  section  of  the  act  authorizes  the  commandant 
of  each  brigade,  to  consign  the  custody  of  the  arms  in  his 
charge,  to  the  commandants  of  such  companies  as  he  may 
think  most  entitled  thereto,  and  shall  take  a  superintending 
care  over  the  same,  and  keep  them  in  good  repair ;  or  he 
shall  withdraw  them  from  any  company,  or  cause  them  to 
he  repaired,  etc.,  and  deposit  them  with  the  brigade  quarter- 
master, or  such  other  company  as  he  may  think  will  best  pro- 
mote the  interests  of  his  brigade.  There  is  one  case,  there- 
fore, in  which  the  commandant  is  authorized  to  take  posses- 
sion of  the  public  arms,  after  they  have  been  distributed  to 
the  commandants  of  companies  —  and  upon  demand  made 
for  that  purpose,  when  the  inquiry  arises,  should  the  com- 
mandant of  a  company  refuse  to  give  up  such  possession, 
the  commandant  of  a  brigade  may  obtain  it,  by  replevin,  as 
though  the  same  had  been  originally  wrongfully  taken  from 
his  possession,  or  as  though  the  same  had  been  handed  over 
hy  him,  for  repair,  and  been  wrongfully  withheld  by  the 
artisan,  to  whom  the  same  had  been  delivered,  for  that  pur- 
pose.   It  would  not  be  necessarv,  in  such  case,  to  resort  to 
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an  action  on  the  bond,  in  the  name  of  the  State,  under  the 
eighth  section  of  the  law.  The  remedy  by  bond  being  merely 
cumulative,  and  perhaps  wholly  futile,  should  the  emergency 
of  the  State  require  the  use  of  the  public  arms. 

But  it  is  supposed,  and  claimed  by  the  defendants'  coun- 
sel, that  when  the  public  arms  have  been  distributed,  under 
the  seventh  section,  by  the  commandant  of  a  brigade  to  the 
commandant  of  a  company,  the  former  is  not  authorized  to 
withdraw  them,  except  for  the  purpose  of  being  cleaned 
and  repaired,  upon  the  well-known  maxim,  that  "expressio 
unius  est  exclusio  alterius" — and  that  as  the  language  of  this 
section  expressly  authorizes  the  arms  to  be  withdrawn  for  the 
purpose  of  being  cleaned  and  repaired,  it  does  not  authorize 
them  to  be  withdrawn  in  any  other  case.  But  such,  it 
seems  to  me,  ig  not  the  fair  construction  of  the  language  used, 
nor  a  proper  inference  to  be  drawn  from  it.  The  language 
of  the  section  is  not,  that  he  shall  withdraw  the  arms  in 
case  they  are  not  kept  in  good  repair  ■^-  though  such,  doubt- 
less, would  be  his  duty  —  but  that  he  may  distribute  them  to 
such  companies  as  he  may  think  most  entitled,  and  shall  take 
care  of,  and  keep  the  same  in  good  repair;  or  he  shall  with- 
draw them  from  any  company,  and  cause  them  to  be  re- 
paired at  the  expense  of  the  officers  thereof,  •  and  may 
dispose  of  them  otl\er\vise. 

The   language   of   the   section    clearly   leaves   it   optional 
with  him  whether  to  distribute  at  all  or  not,  and  in  making 
such  distribution,  to  select  such  companies  as,  in  his  judg- 
ment, may  be  most  entitled  thereto,  and  will  take  best  care 
thereof.     The  discretion  to  make  such  selection,  in  the  first 
instance,  seems  to  imply  its  continuance  in  future  cases ;  so 
that  if  the  commandant  should  find  that   he  had   made  an 
improper  selection,  or  that  circumstances  had  changed,  so  as 
to  make  the  continuance  of  such  selection  improper;  or  if 
)lic  good  should  require  the  restoration  of  the  public 
le  should   be   at   liberty  to  make   a   change  of  their 
f,  or  cause  the  same  to  be  wholly  returned, 
right  to  withdraw  's  not  made   to   depend   upon   the 
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contingency  of  the  arms  not  being  kept  in  repair;  but  it  is 
absolute  —  "he  shaB  withdraw  and  cause  them  to  be  re- 
paired, at  the  expense  of  the  officers  of  the  company." 

There  are  many  contingencies,  in  which  it  would  be  man- 
ifestly proper  for  the  commandant  of  brigade  to  require  a 
redelivery  to  him,  of  the  public  arms,  notwithstanding  they 
may  be  kept  in  perfect  order  and  repair.  As,  where  the 
commandant  of  a  company  had  ceased  to  act  as  such,  and 
delivered  over  the  public  arms  to  his  successor,  who  refused 
to  give  bond  therefor.  So,  when  the  company  becomes  dis- 
banded, or  falls  off  in  numbers,  so  as  to  be  below  what  the 
law  requires  to  form  a  company.  So,  when  the  militia  are 
called  into  active  service,  and  a  volunteer  company  does  not 
oflFer  its  services,  in  the  field. 

These,  and  the  like  emergencies,  show  that  the  right  to 
withdraw  the  public  arms  does  not  depend  upon  the  mere 
foilure  of  a  company  to  keep  them  in  good  repair,  but  may 
exist  in  other  cases ;  and  the  extent  of  the  emergency  which 
calls  it  into  exercise,  must  necessarily  be  judged  of  by  the 
officer  having  the  general  care  and  charge  thereof.  Should 
he  wantonly  abuse  such  a  power,  he  would,  doubtless,  be 
amenable  for  such  abuse.  But  the  exercise  of  a  sound  dis- 
cretion, with  regard  to  the  withdrawal  of  the  public  arms, 
seems  as  prefer  as  its  exercise  in  making  a  distribution  of 
them. 

Entertaining  this  view  of  the  law,  we  shall  allow  the 
plaintiff  to  make  such  an  amendment  of  his  petition  as  he 
may  deem  necessary  to  set  forth  a  good  cause  of  action. 

Demurrer  sustained,  with  leave  to  amend  petition. 


Ex  Parte  Lockhart. 

A  condition  attached  to  a  pardon,  granted  by  the  Governor  of  Ohio, 
to  a  person  convicted  and  committed  to  the  State  penitentiary  for  the 
period  of  five  years,  that  he  would  immediately  leave  the  State,  and 
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not  return  during  that  period,  is  valid ;  and  if,  in  violation  of  it,  he  is 
found  within  the  State  afterw'ard,  he  is  liable  to  arrest  as  an  escaped 
convict 

Special  Term. — Proceeding  in  habeas  corpus. 
The  facts  are  sufficiently  stated  in  the  decision. 
T.  A.  O'Connor,  for  relator. 

« 

Joseph  Cox,  for  the  State. 

Storer,  J.  The  relator,  Lockhart,  has  sued  out  a  writ 
of  habeas  corpus,  claiming  that  he  is  unlawfully  restrained  of 
his  liberty.  The  respondent  makes  return  upon  the  process, 
that  he  holds  the  relator  m  custody  as  an  escaped  convict 
from  the  Ohio  penitentiary,  of  which  institution  the  respond- 
ent is  the  warden. 

This  return  is  traversed  by  the  relator,  who  claims  to  have 
received  a  pardon  from  the  executive,  by  virtue  of  which  he 
w-as  discharged  from  prison.  The  pardon  is  produced.  Veri- 
fied in  due  form;  but  it  appears  to  have  been  granted  upon 
the  scJe  ground  that  the  convict  would  immediately  leave  the 
State,  and  not  return  for  the  period  of  five  years. 

Upon  these  facts  it  is  urged  by  the  relator's  counsel,  in  the 
first  place,  that  if  his  client  is  an  escaped  convict,  the  respond- 
ent has  no  power  to  arrest  and  detain  him.  This  question  is 
readily  disposed  of  by  a  reference  to  section  15  of  the  statute 
of  1835,  Swan  605,  which  expressly  authorizes  and  requires 
the  warden  "to  arrest,  or  cause  to  be  arrested,  and  again 
committed  to  safe  keeping  in  the  penitentiary,  any  and  every 
convict  who  shall  escape  therefrom,  and  be  found  at  large 
within  the  confines  of  the  State ;"  and  by  other  sections  of  the 
law,  all  sheriflfs  are  invested  with  the  same  power. 

It  is  claimed,  in  the  second  place,  that  the  executive  can 
not  attach  to  the  pardon  he  grants  any  such  condition  as  that 
he  has  prescribed  in  the  present  case.  As,  therefore,  the 
prisoner  has  been  discharged  from  confinement  by  the  par- 
doning power,  his  release  operates,  ipso  facto,  as  a  virtual  re- 
mission of  all  further  punishment  under  the  original  seiK»;nce, 


NOVEMBER  TERM,  1855.  107 

£x  Parte  Lockhart. 

and  his  subsequent  refusal  to  perform  the  condition  imposed 
does  not  impair  his  present  right  to  be  liberated. 

This  proposition  directly  involves  the  power  of  the  execu- 
tive, and  as  that  is  determined,  the  question  now  before  us 
wiD  necessarily  be  settled. 

By  section  ii  of  article  3  of  the  constitution  of  Ohio,  the 
governor  "has  the  power,  after  conviction,  to  grant  reprieves, 
commutations,  and  pardons,  for  all  crimes  and  offenses,  ex- 
cept treason  and  cases  of  impeachment,  upon  such  conditions 
as  he  may  think  proper."  This  grant  of  power  would  seem 
to  be  sufficiently  ample  to  satisfy  the  strictest  constructionist, 
subject,  nevertheless,  to  the  restriction  that  the  condition  im- 
posed was  consistent  with  justice,  and  neither  opposed  to 
public  policy  or  the  law  of  the  land. 

To  limit  the  authority  thus  conferred,  we  are  referred  to 
section  12  of  article  i.  It  is  there  ordained,  "that  no  person 
shall  be  transported  out  of  the  State  for  any  offense  com- 
mitted within  it."  A  similar  clause  is  found  in  the  constitu- 
tion of  1802.  These  prohibitions,  we  think,  must  have  been 
intended  to  limit  the  legislature  in  the  punishment  of  crimes ; 
referring  the  forbidden  transportation  or  banishment  to  that 
which  was  involuntary  on  the  part  of  the  criminal,  and  made 
a  part  of  the  judgment  of  the  tribunal  pronouncing  sen- 
tence. 

It  can  not  be  claimed  that  a  convicted  felon  may  demand 
a  pardon,  as  a  matter  of  right ;  he  has  forfeited  his  liberty  by 
the  commission  of  crime ;  the  law  has  subjected  him  to  its 
penalty,  and  until  the  prescribed  limit  is  reached,  he  must 
endure  the  infliction. 

A  pardon  is,  then,  "but  an  act  of  grace  and  favor,  pro- 
ceeding from  the  power  entrusted  with  the  execution  of  the 
laws,  exempting  the  individual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  crime."  This  is  the  lan- 
guage of  Marshall,  C.  J.,  in  7  Peters,  160,  U.  S.  v.  Wilson, 
and  is  but  the  epitome  of  what  Sir  William  Blackstone,  4 
Com.  396,  denominates  the  "most  amiable  and  gracious  pre- 
rogative of  the  crown." 
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company  organized,  do  not  stand  on  the  same  ground,  and  in 
the  absence  of  express  enactment,  it  would  by  no  means  fol- 
low, that  a  rule  applicable  to  the  one  should  also  govern  as  to 
the  other.  Though  the  commissioners  to  open  books  for  the 
organization  of  the  company  might  have  no  power  to  receive, 
or  agree  to  receive,  anything  but  money  in  paym.ent  of  a  sub- 
scription, it  would  not  follow  that  the  proper  authority  of  the 
organized  company  might  not  do  so.  It  might  well  be  claimed 
that  the  preliminary  directions  for  the  organization  of  the 
corporation  ceased  to  operate  after  its  organization,  and  so,  I 
think,  it  has  been  substantially  decided.  15  111.  399,  Smith  v. 
Bangs. 

What,  then,  are  the  rights  of  an  organized  company  over 
its  unsubscribed  stock?  It  appears  to  me  that,  in  the  ab- 
sence of  any  express  legislative  provision,  it  has,  simply  and 
plainly,  so  far  as  respects  the  power  of  disposition^  the  rights 
of  an  ordinary  owner — ^the  same  rights  which  it  would  have 
over  any  portion  of  the  subscribed  stock,  which  might  be 
transferred  to  it  in  payment  of  a  debt,  or  otherwise.  From 
the  nature  of  the  interest  in  it,  such  stock  can  not  be  voted: 
but  I  think  no  good  reason  can  be  offered  why  such  stock 
may  not  be  used  in  the  payment  of  debts,  or  exchanged  for 
labor,  or  property,  which  the  purposes  of  the  company  might 
require,  or  which  it  had  the  power  to  employ  or  acquire.  I 
am  not  aware  of  any  case  in  which  this  power  of  an  organ- 
ized company  over  its  unsubscribed  stock  has  come  under  con- 
sideration. That  it  had  a  power  to  dispose  of  such  stock 
appears  to  have  been  the  opinion  of  the  court  in  3  Md.  Ch. 
Dec.  418,  453,  Williams  v.  The  Savage  Man.  Co. ;  and  I  see, 
in  a  very  recent  case,  where  the  commissioners  to  open  the 
books  of  subscription,  instead  of  taking  a  first  instalment  of 
five  dollars  on  a  share  in  money,  had  received  it  in  a  promis- 
sory note,  and  that  note  having  been  transferred  to  the  com- 
pany, on  the  completion  of  its  organization,  and  sued  on. 
that  the  court,  in  answer  to  an  objection  to  the  validity  of 
the  contract,  said,  that  there  being  no  requisition  that  the  pay- 
ment should  be  made  in  specie,  as  was  sometimes  the  case  in 
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bank  charters,  either  money,  or  money's  worth,  might  be  re- 
ceived; I  Am.  R.  Cases,  229,  Vermont  Central  Railroad  Co. 
T.  Clayes.  It  would  seem  that,  in  such  a  case,  though  the 
company,  on  its  organization,  might  have  refused  to  receive 
ihe  note  instead  of  the  money,  yet  it  had  the  right  to  confirm 
and  sanction  the  transaction.  Having  the  exclusive  right  to 
the  money,  it  might  agree  to  receive  the  money's  worth. 

It  is  a  familiar  principle,  that  a  g^ant  of  all  the  rents  and 
profits  of  land  is  a  grant  of  the  land  itself.  So  the  power, 
which  has  the  exclusive  and  absolute  control  and  disposition 
oi  any  profits,  or  proceeds,  arising  from  the  subscription  of 
stock,  may  w^ll  be  allowed  to  control  and  dispose  of  the 
stock 

I  do  not  know  that  the  general  power,  on  the  part  of  the 
company,  to  acquire  real  estate  by  purchase  has  ever  been 
questioned.  It  has  been  granted  in  very  general  terms.  For 
what  purpose  the  real  estate  is  acquired,  whether  to  be  held 
or  disposed  of  again,  can  not  be  a  proper  inquiry,  in  a  case 
between  the  company  and  any  one  contracting  to  sell  or  con- 
vey. Such  a  question  could  not  be  raised  by  the  company 
to  get  rid  of  a  bad  bargain;  neither  can  it  be  raised  by  the 
other  contracting  party.  If  the  power  exists,  the  bargain 
must  stand,  and  be  carried  out.  •  It  is  no  concern  of  his  what 
may  become  of  the  land  afterward.  If  there  be  a  right  in 
the  State,  or  any  one  else,  it  is  not  for  him  to  set  it  up.  It  is 
enough  for  him  that  he  does  no  wrongful  or  illegal  act  in 
conveymg  the  land ;  24  Vt.  465. 

A  question  remains  as  to  one  of  the  subscriptions,  whether 
the  condition  precedent  as  to  the  obtaining  six  hundred 
thousand  dollars  of  stock  has  been  complied  with.  I  do  not 
think  it  necessarv  to  enter  into  an  examination  of  the  facts 
offered  to  show  that  the  stock  subscribed  amounted  to  the 
sum  named,  or  of  the  particular  objections  to  some  of  the 
subscriptions.  I  am  entirely  satisfied  that  the  acts  and  con- 
duct oi  the  parties  must  be  considered  as  a  waiver  of  the 
condition,  and  that  they  do  fully  estop  and  conclude  them 
from  insisting  on  anv  such  objection. 

(7) 
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company  organized,  do  not  stand  on  the  same  ground,  and  in 
the  absence  of  express  enactment,  it  would  by  no  means  fol- 
low, that  a  rule  applicable  to  the  one  should  also  govern  as  to 
the  other.  Though  the  commissioners  to  open  books  for  the 
organization  of  the  company  might  have  no  power  to  receive, 
or  agree  to  receive,  anything  but  money  in  payment  of  a  sub- 
scription, it  would  not  follow  that  the  proper  authority  of  the 
organized  company  might  not  do  so.  It  might  well  be  claimed 
that  the  preliminary  directions  for  the  organization  of  the 
corporation  ceased  to  operate  after  its  organization,  and  so,  I 
think,  it  has  been  substantially  decided.  15  111.  399,  Smith  v. 
Bangs. 

What,  then,  are  the  rights  of  an  organized  company  over 
its  unsubscribed  stock?  It  appears  to  me  that,  in  the  ab- 
sence of  any  express  legislative  provision,  it  has,  simply  and 
plainly,  so  far  as  respects  the  power  of  disposition^  the  rights 
of  an  ordinary  owner — ^the  same  rights  which  it  would  have 
over  any  portion  of  the  subscribed  stock,  which  might  be 
transferred  to  it  in  payment  of  a  debt,  or  otherwise.  From 
the  nature  of  the  interest  in  it,  such  stock  can  not  be  voted': 
but  I  think  no  good  reason  can  be  offered  why  such  stock 
may  not  be  used  in  the  payment  of  debts,  or  exchanged  for 
labor,  or  property,  which  the  purposes  of  the  company  might 
require,  or  which  it  had  the  power  to  employ  or  acquire.  I 
am  not  aware  of  any  case  in  which  this  power  of  an  organ- 
ized company  over  its  unsubscribed  stock  has  come  under  con- 
sideration. That  it  had  a  power  to  dispose  of  such  stock 
appears  to  have  been  the  opinion  of  the  court  in  3  Md.  Ch. 
Dec.  418,  453,  Williams  v.  The  Savage  Man.  Co. ;  and  I  see, 
in  a  very  recent  case,  where  the  commissioners  to  open  the 
books  of  subscription,  instead  of  taking  a  first  instalment  of 
five  dollars  on  a  share  in  money,  had  received  it  in  a  promis- 
sory note,  and  that  note  having  been  transferred  to  the  com- 
pany, on  the  completion  of  its  organization,  and  sued  on, 
that  the  court,  in  answer  to  an  objection  to  the  validity  of 
the  contract,  said,  that  there  being  no  requisition  that  the  pay- 
ment should  be  made  in  specie,  as  was  sometimes  the  case  in 
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bank  charters,  either  money,  or  money's  worth,  might  be  re- 
ceived; I  Am.  R.  Cases,  229,  Vermont  Central  Railroad  Co. 
V.  Clayes.  It  would  seem  that,  in  such  a  case,  though  the 
company,  on  its  organization,  might  have  refused  to  receive 
the  note  instead  of  the  money,  yet  it  had  the  right  to  confirm 
and  sanction  the  transaction.  Having  the  exclusive  right  to 
ihe  money,  it  might  agree  to  receive  the  money's  worth. 

It  is  a  familiar  principle,  that  a  grant  of  all  the  rents  and 
profits  of  land  is  a  grant  of  the  land  itself.  So  the  power, 
which  has  the  exclusive  and  absolute  control  and  disposition 
ot  any  profits,  or  proceeds,  arising  from  the  subscription  of 
stock,  may  well  be  allowed  to  control  and  dispose  of  the 
stock 

1  do  not  know  that  the  general  power,  on  the  part  of  the 
company,  to  acquire  real  estate  by  purchase  has  ever  been 
questioned.  It  has  been  granted  in  very  general  terms.  For 
what  purpose  the  real  estate  is  acquired,  whether  to  be  held 
or  disposed  of  again,  can  not  be  a  proper  inquiry,  in  a  case 
between  the  comnanv  and  anv  one  contracting  to  sell  or  con- 
vey.  Such  a  question  could  not  be  raised  by  the  company 
to  get  rid  of  a  bad  bargain ;  neither  can  it  be  raised  by  the 
other  contracting  party.  If  the  power  exists,  the  bargain 
must  stand,  and  be  carried  out.  •  It  is  no  concern  of  his  what 
may  become  of  the  land  afterward.  If  there  be  a  right  in 
the  State,  or  any  one  else,  it  is  not  for  him  to  set  it  up.  It  is 
enough  for  him  that  he  does  no  wrongful  or  illegal  act  in 
conveying  the  land ;  24  Vt.  465. 

A  question  remains  as  to  one  of  the  subscriptions,  whether 
the  condition  precedent  as  to  the  obtaining  six  hundred 
thousand  dollars  of  stock  has  been  complied  with.  I  do  not 
think  it  necessarv  to  enter  into  an  examination  of  the  facts 
offered  to  show  that  the  stock  subscribed  amounted  to  the 
sum  named,  or  of  the  particular  objections  to  some  of  the 
subscriptions.  I  am  entirely  satisfied  that  the  acts  and  con- 
duct oi  the  parties  must  be  considered  as  a  waiver  of  the 
condition,  and  that  they  do  fully  estop  and  conclude  them 
from  insisting  on  anv  such  objection. 

(7) 
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value,  has  been  conveyed  to  the  Company  in  payment  of 
such  subscriptions,  but  that,  in  fact,  the  land  was  not  woi-th 
more  than  one  hundred  and  twentv  thousand  dollars;  and 
that  said  excessive  allowance  for  said  land  is  in  fraud  of 
the  subscribers,  who  subscribed  under  said  six  hundred 
thousand  dollars  condition,  and  the  same  should  be  de- 
ducted; that  the  subscriptions  for  stock  do  not  amount,  and 
never  have  amounted,  in  good  faith,  to  the  aggregate  sum 
of  six  hundred  thousand  dollars,  according  to  the  true  intent 
and  meaning  of  the  condition  under  which  the  subscrip- 
tions of  said  Hatch  were  made;  and  the  said  Emily  avers 
that  she  is  not  now,  and  never  has  been,  a  stockholder  in 
the  said  corporation,  or  ever  made  herself  responsible  to  the 
plaintiff  upon  any  subscription  whatever — and  asks  that  the 
contracts  made  by  said  Hatch  with  said  Company,  on  her 
behalf,  and  the  contracts  of  ratification  of  herself  and  said 
Hatch,  mav  be  held  to  be  void  and  decreed  to  be  canceled : 
that  the  conveyance  of  the  land  in  payment  of  the  first 
instalment  be  set  aside,  and  the  plaintiflf  be  decreed  to  re- 
convey  the  same,  and  that  the  plaintiff  be  enjoined  from 
setting  up  any  title,  or  prosecuting  any  claim,  against  lands 
of  the  defendants  in  said  fractional  section  twelve. 

The  plaintiff,  under  date  of  June  9,  a.  d.  1855,  files 
separate  replies  to  the  answers  of  Hatch  and  of  Roelofson 
and  wife,  alleging  that  at  the  period  of  the  making  of  the 
subscriptions,  the  plaintiff  was  not  informed,  and  did  not 
know  that  the  same  were  made  in  pursuance  of  any  au- 
thority given  to  the  said  Hatch  by  the  said  Emily  Avery, 
or  of  any  contract  between  the  said  Hatch  and  Avery,  or 
that  the  said  Avery  had,  or  claimed  to  have,  any  interest 
therein;  denies  that  any  conditional  subscriptions  were  ta- 
ken; denies  the  allegation  as  to  the  amount  and  value  of 
land  taken  on  stock  subscriptions,  and  alleges  that  the 
amount  of  stock  subscribed,  before  the  first  instalment  was 
called,  was  more  than  twelve  thousand  shares,  of  the  value 
of  six  hundred  thousand  dollars. 
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Geo.  H.  Pendleton  and  Geo.  E.  Pugh,  for  plaintiff. 
Corwine,  Hayes  &  Rogers  and  M.  H.  Tilden,  for  Hatch. 
James  &  Jackson  and  Thos.  Ewing,  for  Roelofson  and  wife. 

Gholson,  J.  There  are  two  principal  questions  which 
arise  in  this  case,  and  which  have  been  very  ably  and  elab- 
orately argued.  Both  these  questions  involve  the  validity 
of  subscriptions  of  stock,  made  by  George  Hatch,  to  the 
Dayton  and  Cincinnati  Railroad  Company.  One  of  them 
depends  on  the  power  of  that  Company  to  receive  a  sub- 
scripticMi  of  stock  in  real  estate,  or  to  exchange  or  dispose 
of  a  portion  of  its  stock  for  real  estate ;  and  the  other,  on 
the  happening,  or  the  performance  of  a  condition  made 
precedent  to  the  taking  effect  of  one  of  the  subscriptions. 

With  a  view  of  deciding  upon  the  power  of  the  Company 
to  take  a  subscription  in  real  estate,  or  dispose  of  its  stock 
and  receive  real  estate  in  payment  or  exchange,  it  may  be 
useful  to  inquire  whether  the  solution  of  the  question  depends 
on  the  general  corporate  powers  of  the  Company  under  its 
original  charter,  or  the  acceptance  of,  or  acting  under,  the 
express  power  provided  in  the  general  railroad  law,  and  to 
examine,  briefly,  into  the  nature  and  character  of  corpora- 
tions, and  of  what  are  called  joint  stock  companies. 

There  is  certainlv  a  verv  clear  distinction  between  a  cor- 
poration  and  a  partnership.  One  is  an  artificial  being, 
having  such  functions  and  powers  as  the  law  gives  it;  the 
other  is  a  company  of  individuals,  brought  together  by  their 
own  agreement,  and  doing,  as  individuals,  those  things 
which  individuals  under  the  law  may  do,  acting  each  one 
for  all,  so  far  as  they  have  agreed,  and  to  no  greater  extent. 
Their  sources  of  power  are  essentially  different.  It  is  the 
law,  and  not  the  organization  or  agreement  of  individuals, 
which  gives  life  and  being  to  a  corporation.  The  existence 
of  a  partnership  begins,  continues,  and  ends  with  and  by 
the  agreement  of  the  individuals  of  whom  it  is  composed. 
7  Gushing,  188-192,  Fay  v.  Noble. 
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dered  against  the  plaintiff,  from  whicH  he  claiiBed  an  appeal 
to  the  court  of  common  pleas  of  I^milton  /County.  That 
on  or  about  January  5,  1855,  ^^  S^ve  l^g  umiertaking  in  ap- 
peal, which  was  approved  by  said  justice  ;*aftid  plaintiff  alleges 
that  said  justice,  instead  of  dating  the  execution  of  said  un- 
dertaking on  the  day  it  was  actually  executed,  ante-dated  the 
same,  and  dated  it  on  his  docket  as  signed  and  approved  on 
December  30,  1854,  whereby  he  was  afterward  prevented 
from  perfecting  his  appeal,  and  was  compelled,  on  execution 
issued  against  him,  to  pay  nineteen  dollars  and  thirty-nine 
cents,  damages  and  costs,  in  the  original  action. 

Joseph  Abraham,  for  plaintiff. 

Dodd  &  Huston,  for  defendant. 

The  cause  was  submitted  to  a  jury  under  the  foMowing^ 
charge: 

Storer,  J.  Every  party  against  whom  a  judgment  is  ren- 
dered by  a  magistrate,  has  the  right,  by  law,  to  appeal,  by  filings 
bail  at  any  time  within  ten  days  from  the  rendition  of  judg- 
ment. If  the  magistrate  refuse  to  allow  an  appeal,  or  does 
any  act  by  which  the  party  who  has  a  right  to  appeal  is  de- 
prived of  the  benefit,  an  action  will  lie  against  the  magistrate, 
in  favor  of  the  party  injured,  and  the  amount  of  damages  will 
be  the  actual  loss  he  has  sustained  thereby.  In  all  cases 
where  the  magistrate  exercises  a  legal  discretion  as  to  the 
ability  of  bail  or  otherwise,  he^s  protected  by  the  law,  unless 
he  exceeds  his  authority,  or  actual  malice  is  shown  on  his 
part. 

The  neglect  of  a  magistrate  to  affix  a  proper  date  to  the 
recognizance,  or  the  act  of  post-dating,  or  ante-dating  it,  are 
not  matters  of  discretion ;  they  are  not  protected  by  the  rule 
applicable  to  the  judgments,  or  like  proceedings  of  judicial 

officers. 

It  is  for  the  jury  to  decide,  upon  the  whole  evidence,  wheti 
the  bail  was  given ;  if  at  the  time  stated  in  the  docket,  Dec. 
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30,  1854,  there  is  no  cause  of  action  made  out;  if,  however, 
it  was  executed  afterward,  and  in  consequence  of  the  errone- 
ous date  the  defendant  was  prevented  from  taking  his  appeal, 
and  has  thereby  been  injured,  the  jury  must  assess  damages 
sufficient  to  indemnify  him  for  all  that  he  has  lost. 

# 

If  there  is  malice  found,  as  alleged  in  the  petition,  yet  there 
can  be  no  recovery  for  anything  more  than  compensatory 
damages. 

To  measure  the  damages,  the  jury  may  consider  the 
amount  the  plaintiff  was  compelled  to  pay;  the  loss  of  any 
time  he  was  compelled  to  employ  in  attending  to  it,  and  red* 
sonable  counsel  fees. 

After  all,  it  is  a  simple  question  when  the  recognizance  was 
actually  given.  If  it  was  given  at  any  time  after  December 
31,  the  plaintiff  need  not  have  filed  his  transcript  till  May 
term  succeeding,  and  if  he  has  thus  been  deprived  of  it,  he 
has  his  action  for  the  injury. 

A^erdict  for  plaintiff  for  nineteen  dollars  and  thirty-nine 
cents. 


JosKPH  How  V.  Charles  Bodman. 

1.  A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered 
testimony,  if  the  same  is  merely  cumulative,  and  does  not  go  to  some 
point  not  already  in  proof:  nor,  where  a  witness,  on  the  trial,  has 
omitted  or  neglected  to  testify  to  certain  material  matters  within  his 
knowledge  at  the  time. 

^  Another  rule  controlling  the  weight  of  newly  discovered  evidence, 
is,  whether,  if  the  new  facts,  as  stated,  had  been  proved  on  the  trial, 
would  the  legitimate  eflfect  of  such  evidence  have  been  such  as  to 
require  a  different  verdict,  and  not  whether  the  jury  might  not  have, 
thereby,  been  induced  to  have  given  a  different  verdict. 

3-  Section  297  of  the  code  permits  a  new  trial  "for  accident  or  mistake, 
which  ordinary  prudence  could  not  have  guarded  against;"  the  mis- 
take, error,  or  neglect  of  counsel,  or  his  client,  in  not  giving  the 
Adverse  party  reasonable  notice  of  the  client's  intention  to  testify,  on 
liis  own  behalf,  does  not  come  within  the  rule  of  that  section. 

Special  Term. — This  was  an  action  for  libel,  tried  before 
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Storer,  J^,  at  the  December  term,  a,  d.  1855,  resulting  in  a 
verdict  for  the  defendant.  Thereupon  the  plaintiff  files  his 
motion  for  a  new  trial  for  reasons: 

1.  That  the  verdict  was  contrary  to  the  evidence. 

2.  That  it  was  contrary  to  the  law,  as  given  in  charge  by 
the  court. 

3.  That  by  inadvertence  of  counsel,  or  his  neglect,  the 
plaintiff,  who  would  otherwise  have  testified  in  his  own 
case,  was  prevented  from  being  a  witness,  whereby  the  full 
merits  of  the  case  were  not  presented  to  the  jury;  that,, 
thereby  he  was  surprised,  and  ought,  in  justice,  to  have  a 
new  trial. 

4.  That  since  the  trial,  evidence  material  to  the  issue  has 
been  discovered,  which  was  not  known  to  the  plaintiff,  or 
his  counsel,  at  the  time  of  trial. 

F.  T.  Chambers,  for  plaintiff. 

Edmund  Pendleton,  for  defendant. 

Storer,  J.  The  plaintiff  has  filed  his  motion  for  a  new 
trial,  and  alleges  the  following  reasons: 

1.  That  the  verdict  was  contrarv  to  the  evidence. 

2.  That  it  was  contrary  to  the  law,  as  given  in  charge  by 
the  court. 

3.  That  by  inadvertence  of  counsel,  or  his  neglect,  the 
plaintiff,  who  would  otherwise  have  testified  in  his  own 
case,  was  prevented  from  being  a  witness,  whereby  the  full 
merits  of  the  case  were  not  presented  to  the  jury;  that, 
thereby  he  was  surprised,  and  ought,  in  justice,  to  have  a 
new  trial. 

4.  That  since  the  trial,  evidence  material  to  the  issue  has 
been  discovered,  which  was  not  known  to  the  plaintiff,  or 
his  counsel,  at  the  time  of  trial. 

Although  it  is  universally  held  that  new  trials  are  to  be 
granted  or  denied,  as  a  matter  of  judicial  discretion,  the 
court  must,  nevertheless,  proceed  upon  legal  principles  in 
their  action. 
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They  can  not,  and  ought  not,  to  establish  a  new  rule  to 
meet  particular  cases,  or  disregard,  in  their  decision,  the 
well-settled  practice.  It  is  not,  therefore,  because  the  judge 
might  have  been  better  satisfied  with  a  verdict  different 
from  that  the  jury,  have  rendered,  that  their  finding  should, 
as  a  matter  of  course,  be  set  aside,  not  yet  can  it  be  claimed 
that  the  facts  proved  may  admit  of  another  construction 
than  that  given  by  the  jury.  We  are  concerned  only,  in 
considering  the  question  of  a  new  trial,  with  what  was  the 
weight  of  the  evidence;  if  the  proof  offered  may  well  have 
authorized  a  verdict  for  either  party,  as  the  jury  should  be- 
lieve the  witnesses,  or  regard  the  general  testimony  adduced, 
we  must  leave  the  parties  where  the  verdict  has  placed  them. 
In  the  present  case,  neither  party  excepted  to  the  law  as 
charged  by  the  court,  nor  did  either  ask  any  special  charge 
to  be  given;  in  fact,  it  is  not  alleged  as  the  ground  for  an 
interference,  that  the  law  was  not  fully  stated.  It  is  claimed, 
nevertheless,  that  the  verdict  was  against  the  evidence,  and 
we  are  asked  so  to  hold.  The  testimony  was  carefully  ex- 
plained to  the  jury  by  the  counsel  for  both  parties;  they 
doubtless  examined  and  weighed  it;  it  was  their  appropriate 
function  so  to  do,  and  there  is,  in  our  opinion,  no  such  de- 
cided finding  against  the  clear  weight  of  evidence  as  will 
permit  us  to  say  the  verdict  ought  not  to  stand.  If  it  had 
been  the  other  way,  we  might,  or  should  not  have  inter- 
fered. The  value  of  the  testimony,  the  credibility  of  the 
witnesses,  the  motives  of  the  defendant,  the  whole  mass  of 
circumstances  connected  with  the  case,  were  submitted  to 
the  appropriate  tribunal,  under  a  carefully  considered  state- 
ment of  the  law  by  the  court;  the  opinion  of  the  jury  must 
be  the  guide  of  our  judgment,  and  we  feel  bound  to  sustain 
their  verdict. 

It  is  claimed  that  newlv  discovered  evidence  has  been 
obtained,  material  to  the  case,  and  which  was  not  known  to 
the  plaintiff  until  since  the  trial  was  had. 

The  testimony  is  in  the  affidavit  of  a  witness  who  was 
examined  at  the  trial,  for  the  plaintiff;  it  refers  to  a  conver- 
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sation  had  between  himself  and  the  defendant,  which  he 
did  not  communicate  to  the  plaintiff  or  his  attorney,  until 
after  the  trial;  giving  as  a  reason^  why  he  did  not  state  it 
when  he  was  on  the  stand,  because  he  did  not  know  "that 
lie  was  bound  to  do  so,  unless  asked." 

It  certainly  was  the  duty  of  ihe  witness  to  have  stated 
the  whole  truth,  and  kept  back  no  part  of  it,  whether  he  was 
inquired  of  or  not.  He  does  not  fulfill  the  obligation  of  his 
oath  until  he  has  given  a  full  exposition  of  all  the  circum- 
stances within  his  knowledge,  and  it  is  as  great  a  violation 
of  the  moral  law,  to  suppress  a  fact,  as  it  is  to  state  a  false- 
hood. There  is  an  equal  abuse  of  conscience  in  the  one 
case  as  in  the  other.  But  we  know  of  no  case  where  a  wit- 
ness who  has  testified  on  the  trial,  has  been  permitted  to 
supply  a  deficiency  of  proof  by  an  affidavit  subsequently 
made;  it  would  lead  to  the  most  disastrous  consequences  in 
the  decision  of  causes;  and,  if  the  witness  was  forgetful, 
either  from  design  or  carelessness,  or  could  be  molded  to 
suit  an  exigency,  parties  would  never  know  when  their  liti- 
gations were  at  an  end.  There  must  be  a  period  beyond 
which  legal  controversies  can  not  be  allowed  to  proceed.  7 
Mass.  205,  Bond  v.  Cutler. 

If,  however,  we  permit  ourselves  to  consider  the  affidavit^ 
we  must  take  it  subject  to  another  rule.  It  is  this:  "not 
that  the  jury  might  have  been  induced  to  have  given  a  dif- 
ferent verdict,  if  the  fact  now  stated  had  been  proved,  on 
trial,  but  whether  the  legitimate  effect  of  such  evidence 
would  be  to  require  a  different  verdict."  4  Ohio,  44,  Lud- 
low's Heirs  v.  Park. 

Now  we  can  not  say  that  the  finding  of  <he  jury  must 
necessarily  have  been  for  the  plaintiff,  had  the  witness  de- 
posed, on  the  trial,  all  he  has  stated  in  his  affidavit.  They 
might  have  found  the  same  verdict  they  did  find,  notwith- 
standing such  proof  was  in  the  case. 

Again,  there  is  another  rule  by  which  applications  for  a 
new  trial  on  account  of  newlv  discovered  testimony,  are 
governed.       If  the  testimony  offered  is  merely  cumulative^ 
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and  does  not  go  to  some  point  not  already  proved,  or  to 
establish  which  proof  has  before  been  offered,  it  is  never 
regarded  as  furnishing  a  ground  for  the  interference  of  the 
court.  5  Ohio,  386,  Reed  v.  McGrew;  11  Ohio,  147,  Perrin's 
admV  V.  Protec.  Ins.  Co.;  2  Caines,  129,  133,  Steinbach  v. 
Col.  Ins.  Co.;  6  Pick.  114,  116,  Gardner  v.  Mitchell;  10  Pick. 
16,  Sawyer  v.  Merrill.  Now  the  affidavit,  admitting  its  full 
effect,  proves  only  what  is  alleged  to  be  the  malice  of  the 
defendant,  and  that  fact  was  brought  directly  before  the 
jury  on  the  trial;  it  was  sought  to  be  proved,  by  several 
witnesses,  and  was  very  eloquently  and  ably  urged  by  the 
counsel,  as  having  been  clearly  established. 

The  evidence  now  offered  is  to  the  same  point,  and  comes 
direcdy  within  the  legal  meaning  of  cumulative  testimony. 

It  is  further  claimed  that  the  plaintiff  was  prevented  from 
being  a  witness  in  his  own  case,  under  the  code,  by  the  neg- 
lect of  his  counsel  to  notify  the  adverse  party  of  his  inten- 
tion to  testify;  and  therefore  there  has  been  surprise,  in 
consequence  of  which  the  merits  of  the  controversy  were 
not  fully  presented  to  the  jury. 

The  third  clause  of  section  297  of  the  code  permits  a  new 
trial,  "for  accident  or  mistake,  which  ordinary  prudence 
could  not  have  guarded  against,''  and  we  suppose  this  is 
but  the  affirmation  of  a  rule  already  well  understood  and 
equally  well  defined. 

Thus,  the  mistake,  or  error,  or  neglect  of  counsel,  have 
never  been  held  to  be  within  the  rule;  they  are  the  acts  of 
the  client  in  the  view  of  the  law.  10  Modern,  202,  203, 
Regina  v.  The  Corporation  of  Helston  in  Cornwall ;  2  D.  &  E. 
120,  Vernon  v.  Hankey ;  3  Howard,  Miss.  105,  Green  v.  Rob- 
inson; 13  111.  212,  Yates  V.  Monroe;  3  Bibb,  80,  Patterson  v. 
Maithews. 

By  section  310  of  the  code,  it  is  provided  that  "no  person 

shall  be  disqualified  as  a  witness,  in    any    civil    action    or 

proceeding,  by  reason  of  his  interest  in   the   event  of  the 

same,  as  a  party  or  otherwise."     And  by  section  313  it  is 

turther  provided  that  **no  party  shall  testify  unless  he  give 
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reasonable  notice  of  his  intention  so  to  do,  to  the  adverse 
party,  his  agent,  or  attorney."  The  object  of  this  clause  is 
clear.  It  was  intended  to  guard  the  adverse  party  from 
surprise  by  the  unexpected  appearance  of  his  antagonist  to 
establish  his  claim  before  the  court.  The  introduction  of 
such  testimony  is  a  legal  anomaly,  except  in  the  practice  of 
the  civil  law,  and  was  not,  therefore,  admitted  by  the  code, 
unless  with  the  qualification  referred  to;  the  notice  to  be 
given  of  his  intention  to  testify  may  be,  and  often  is,  g^ven 
by  the  party  himself,  though  the  attorney  may  do  so  in  his 
ste?.d;  and  the  notice  should  be  reasonable,  certainly  long 
enough  to  inform  the  other  party  and  enable  him  to  prepare 
his  defense,  with  the  knowledge  that  the  injured  person,  as 
in  this  case,  intends  to  establish,  by  his  own  oath,  his  claims 
to  damages.  This  notice  was  not  given  by  the  plaintiff,  or 
his  attorney.  On  the  trial,  the  plaintiff  offered  himself  to 
testify;  the  defendant's  counsel  objected  to  his  being  sworn, 
on  the  ground  that  he  had  not  been  advised  of  his  intention 
to  testify;  the  judge  sustained  the  objection,  and  we  are 
now  asked  to  supply  the  defect,  in  the  want  of  notice,  and 
by  setting  aside  the  verdict,  give  the  plaintiff  an  opportunity 
to  testify. 

We  can  not,  with  our  view  of  the  law,  grant  the  plain- 
tiff's motion.  He  is  supposed  to  have  known  the  requi- 
sitions of  the  code;  he  omitted  to  follow  them,  and  is, 
therefore,  not  within  the  language  of  the  section,  that 
his  mistake  could  not,  by  ordinary  prudence,  be  guarded 
against. 

The  court  would  have  been  better  satisfied  if  the  whole 
case,  as  is  stated  in  the  plaintiff's  affidavit,  had  been  pre- 
sented to  the  jury,  but  they  can  not  say  the  verdict  would 
have  been  changed  if  the  plaintiff  had  testified. 

We  overrule  the  motion,  and  render  judgment  on  the 
verdict. 
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M.VRY  E.  Jaquess  v.  The  Board  of  Commissioners  ot 

Hamilton  County,  and  others. 

1.  Where  the  husband,  at  the  time  of  the  marriage,  has  merely  an 
equity  of  redemption,  after  condition  broken,  in  real  estate,  it  is  not 
subject  to  his  widow's  dower,  unless  it  continued  in  his  possession 
Hi  the  time  of  his  death. 

2.  Where,  in  such  a  case,  a  decree  was  obtained,  after  marriage, 
against  the  husband  alone,  the  wife  not  being  a  party  to  the  proceed- 
ings, for  foreclosure  and  sale,  but  no  sale  was  in  fact  made,  and  the 
decree  is  afterward  assigned  to  a  person  advancing  the  money  due 
on  account  of  it,  who  subsequently  advanced  other  moneys,  and 
took  from  the  husband  a  mortgage  on  the  premises  to  secure  both 
advances,  both  amounts  being  included  in  one  note  for  the  principal 
sum,  and  two  notes  given  for  interest  at  the  rate  of  ten  per  cent,  per 
annum,  this  is  not  a  merger  or  extinguishment  of  the  original  decree, 
so  as  to  confer  upon  the  husband  the  seizin  of  the  legal  estate,  and 
so  entitle  his  widow  to  dower. 

3.  Subsequent  proceedings  in  chancery,  to  enforce  the  lien  of  a  judg- 
ment, marshal  liens,  and  effect  a  sale  for  the  payment  of  incum- 
brances, resulting  in  a  sale,  the  proceeds  being  more  than  sufficient 
to  pay  the  original  decree,  vests  in  the  purchaser,  being  the  mortga- 
gee, an  estate  in  which  the  widow  is  not  entitled  to  dower. 

Special  Term. — This  was  a  petition,  filed  July  23,  1855, 
for  the  assignment  of  dower  in  certain  real  estate  in  Cincin- 
nati, of  which  the  defendants,  the  commissioners  of  Hamilton 
county,  were  seized  in  fee  simple. 

The  material  facts  were  agreed  upon  as  follows : 

The  plaintiff  and  John  Jaquess  intermarried  on  the  nth 
day  of  April,  1848.  The  husband  died  the  29th  of  April, 
1855.  The  directors  of  the  Commercial  Bank  of  Cincinnati 
conveyed  the  land  in  controversy  to  John  Jaquess  the  ist  of 
February,  1844,  and  took  from  him  a  mortgage  to  secure  the 
unpaid  purchase-money.  In  1849  ^'^^X  obtained  a  decree 
against  him  foreclosing  the  mortgage,  and  ordering  a  sale  of 
the  premises.    The  amount  of  the  decree  was  $1,961  71. 

John  Jaquess  mortgaged  the  land  to  William  Thompson, 
May  16,  1848,  to  secure  an  advance  of  $1,050,  payable  in 

« 

SIX  months,  and  the  wife  did  not  join. 
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In  October,  1848,  the  Ohio  Life  Insurance  and  Trust  Com- 
pany obtained  a  judgment  against  Jaquess  for  $335  97  and 
costs.  In  June,  1849,  Thompson  paid  this  judgment,  and 
took  an  assignment  of  it.  In  October,  1849,  Thompson 
loaned  to  Jaquess  the  amount  due  to  the  Commercial  Bank, 
and  took  an  assignment  of  the  decree.  On  the  same  day, 
Thompson  made  a  further  loan  to  Jaquess,  who  gave  his 
note  to  Thompson  for  the  whole  amount  now  due,  exclusive 
of  the  mortgage  of  May  16,  1848,  and  interest  notes  upon 
the  same  at  six  and  twelve  months,  at  the  rate  of  ten  per 
cent,  per  annum,  and  to  secure  their  payment,  executed  and 
delivered  to  him  a  mortgage  upon  the  premises,  in  which  the 
plaintiff  did  not  join. 

At  the  January  term,  1850,  of  the  commercial  court  of 
Cincinnati,  Jethro  Mitchell,  a  judgment  creditor  of  John 
Jaquess,  who  had  levied  an  execution  upon  the  same  prem- 
ises, filed  his  bill  in  chancery  to  marshal  the  liens  and  sell 
the  lands,  to  which  Jaquess,  Thompson,  and  others  in  inter- 
est, but  not  the  plaintiff,  were  made  parties  defendant. 
Thompson  set  up,  in  his  answer,  all  his  claims,  as  above  stated, 
and  claiming  that  he  held  the  decree  of  the  Commercial 
Bank,  and  the  judgment  of  the  Ohio  Life  Insurance  and  Trust 
Company,  as  collateral  securities.  On  July  23,  185 1,  a  decree 
was  rendered  finding  the  amount  due  to  Thompson  on  his 
two  mortgages,  and  the  amounts  due  to  Mitchell,  and,  in  de- 
fault of  payment,  ordering  a  sale.  The  property  was  sold 
Mnder  this  decree,  and  purchased  by  Thompson,  to  whom  the 
sheriff  conveyed  after  confirmation.  The  proceeds  of  the 
sale  were  sufficient  to  pay  costs,  the  amount  due  to  Thomp- 
son, and  a  portion  of  the  amount  found  due  to  Mitchell. 
Thompson  and  wife  afterward  conveyed  to  the  commission- 
ers of  Hamilton  countv. 

Geo.  H.  Pendleton,  for  plaintiff. 

Ferguson  &  Long,  for  the  county  commissioners. 

Tilden,  Rairden  &  Curwen,  for  Wm.  Thompson. 
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GuoLSON,  J.  This  is  an  action  brought  on  a  claim  {or  dower, 
in  a  lot  of  land  in  this  city.  The  right  to  dower  is  regulated 
by  statute,  and  to  that  statute  we  must  look  to  ascertain  in 
what  cases  the  right  exists.  There  are  two  classes  of  cases: 
First,  where  the  husband  was  seized  of  lands,  tenements,  or 
real  estate,  as  an  estate  of  inheritance,  at  any  time  during  the 
coverture.  Second,  where  the  husband  had,  at  the  time  of 
lii5  decease,  any  right,  title,  or  interest,  in  any  lands  or  ten- 
ements, held  by  bond,  article,  lease,  or  other  evidence  of 
claim. 

If  a  man,  before  his  marriage,  be  seized  of  a  lot  of  land, 
and  conveys  it,  by  a  deed  of  mortgage,  to  secure  a  debt,  and 
the  debt  be  not  paid  at  the  time  provided  in  the  defeasance, 
does  the  title,  or  interest  remaining  in  him,  upon  his  marriage, 
and  subsequent  decease,  his  wife  surviving,  fall  within  the 
first  or  second  class  ?  Would  the  widow  be  entitled  to  claim 
one-third  of  an  estate  of  inheritance  in  the  lot  of  land  for  her 
life,  or  one-third  of  a  right  or  interest,  commonly  known  as 
an  equity  of  redemption  ? 

This  question  is  answered  by  an  express  decision  of  the 
Supreme  Court  of  Ohio,  15  Ohio,  671,  Rands  v.  Kendall. 
The  principle  established  by  that  case  is,  that  as  between  the 
parties  to  a  mortgage,  and  those  claiming  under  them,  the 
deed,  after  condition  broken  becomes  absolute,  and  the  legal 
title  to  the  property  conveyed  is  vested  in  the  mortgagee. 
The  mortgagor,  afterward  marrying,  has  not  an  estate  of  inher- 
itance, in  which  dower  may  be  demanded,  but  only  an  equity, 
the  equity  of  redemption ;  and  this  equity  must  continue  in 
the  husband  at  the  time  of  his  death.  The  court,  in  the 
same  case,  say:  ''Having  but  an  equity,  he  could  transfer  it 
by  his  own  deed,  and  thereby  defeat  his  wife  of  dower." 

If  we  look  out  of  the  statute,  at  the  rules  of  common  law, 
they  do  certainly  sustain,  as  shown  by  high  authority,  the 
decision  of  the  Supreme  Court. 

In  the  case  of  12  Peters,  201,  Stelle  v.  Carroll,  it  was  held 
that,  "according  to  the  principles  of  the  common  law,  a  widow 
was  not  dowable  in  her  husband's  equity  of  redemption,  and 
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if  a  n:an  mortgages  in  fee,  before  marriage,  and  dies  without 
redeeming  the  mortgage,  his  widow  is  not  entitled  to  dower." 

In  the  case  of  13  Peters,  294-299,  Van  Ness  v.  Hyatt,  the 
principles  of  the  common  law,  on  this  point,  were  distinctly 
stated,  and  the  ground  of  those  modem  decisions,  in  this 
country,  holding  a  contrary  doctrine,  explained.  It  was  said 
they  had,  by  a  gradual  progress,  adopted  the  rules  of  a  court 
of  equity  in  relation  to  mortgages,  and  considered  the  mort- 
gagor, except  as  against  the  mortgagee,  while  in  possession, 
and  before  foreclosure,  as  the  real  owner,  and  even  as  against 
the  mortgagee,  having  the  right  of  possession.  See,  also,  26 
V/end.,  555 ;  8  Mees.  &  Welsb.,  559. 

In  New  York,  and  perhaps  in  other  States,  where  it  has 
been  held  that  a  wife  has  a  right  to  be  endowed  of  an  equity 
of  redemption,  it  will  be  observed  that  they  have  no  similar 
statute  to  ours,  securing  a  conditional  right  of  dower  in  equi- 
table interests ;  10  Paige,  49,  Bell  v.  Mayor,  etc.,  of  N.  Y. 

With  us  it  becomes  a  question  of  construction.  We  look 
at  the  classes  of  cases  provided  in  the  statute,  and  the  words 
used.  It  is  the  law,  I  believe,  in  some  of  the  States,  that  a 
wife  has  no  right  of  dower  where  the  husband  has  alienated 
the  property  in  his  lifetime.  Our  law  has  drawn  a  distinc- 
tion, in  that  respect,  between  estates  of  inheritance  of  which 
a  husband  was  seized,  or,  in  other  words,  legal  estates,  and 
rights,  titles  and  interests  which  do  not  amount  to  a  legal 
estate  of  inheritance.  Our  Supreme  Court  has  held,  and,  it 
appears,  upon  good  reason,  that  an  equity  of  redemption  falls 
w'thln  the  latter  class.  It  may  be,  that  for  many  purposes,  as 
said  in  the  case  of  6  Hill,  68,  Arnot  v.  Post,  an  equity  of  re- 
demption has  become  the  legal  estate:  but,  as  there  said,  it  is 
£till  called  an  equity,  and  in  a  statute  which  distinguishes 
between,  and  provides  for,  both  legal  estates  and  equities,  it 
can  not  be  deemed  out  of  place  among  the  latter. 

At  tlie  same  time,  were  a  question  to  arise,  as  it  appears  to 
have  done  in  some  cases,  whether,  under  a  general  devise  of 
"all  real  estate,"  an  interest  held  as  a  mortgagee  not  in  pos- 
session, would  pass  as  part  of  the  real  estate  of  the  testator. 
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I  think  it  not  unlikely  the  Supreme  Court  would  hold  that  it 
did  not,  and  that,  by  such  an  expression,  a  testator  intended 
those  estates,  "which  are  equitably,  as  well  as  legally,  his 
own."    8  Mees.  &  Welsh.,  559. 

It  is  sufficient  for  rae,  however,  that  the  Supreme  Court  has 
(i'^cided  the  question  stated,  and  the  remarks  which  have  been 
made  were  intended  to  show  that  the  principle  in  Rands  v. 
Kendall,  is  not  to  be  confined  to  cases  falling  within  the  cir- 
cumstances of  that  case,  but  applies,  generally,  to  establish  a 
rule  in  construing  the  statute  relating  to  dower.  The  case  in 
18  Ohio,  567,  Taylor  v.  Fowler,  in  no  respect  impugns  or 
questions  the  authority  of  Rands  v.  Kendall.  In  one,  the 
husband  was  seized  of  an  estate  of  inheritance,  and  the  wife 
united  in  a  mortgage ;  the  point  decided  was  that  a  satisfac- 
tion of  the  mortgage,  otherwise  than  by  a  proceeding  of  fore- 
closure, to  which  the  wife  was  a  party,  remitted  her  to  her 
right  of  dower.  In  the  other,  the  point  was  that  the  husband 
was  never  seized  of  a  legal  estate  of  inheritance  during  cov- 
erture, and,  of  course,  there  was  no  right  of  dower  to  which 
the  wife  could  be  remitted,  by  a  satisfaction  of  the  mortgage. 
The  very  act,  and  the  consideration  of  satisfying  the  mort- 
gage, destroyed  the  claim  of  the  husband  to  the  legal  estate, 
aid  prevented  any  seizin  of  such  an  estate  during  the  cov- 
erture. 

Having  stated  the  principles  which,  I  suppose,  must  guide 
me  in  the  decision  of  the  present  case,  the  first  inquiry  upon  the 
{acts,  is  whether  the  husband  of  the  plaintiff  was  seized  dur- 
ing the  coverture  of  a  legal  estate  of  inheritance  in  the  lot  of 
land,  of  which  dower  is  claimed  ?  At  the  time  of  the  mar- 
riage there  was  a  mortgage  deed  for  a  considerable  portion  of 
the  purchase  money,  the  condition  of  which  had  been  broken. 
The  husband,  then,  at  the  time  of  the  marriage,  had  only  an 
equity  of  redemption.  Did  he  afterward,  at  any  time  during 
the  coverture,  become  seized  of  the  legal  estate?  It  is  his 
seizin  which  is  necessary  to  give  the  wife  a  right  of  dower. 

Upon  the  mortgage  for  the  purchase-money,  a  decree  was 
obtained  against  the  husband,  the  wife  not  being  a  party  in 
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the  proceedings.  No  sale  was  made  under  that  decree.  Tlie 
defendant,  Thompson,  advanced  the  money  to  pay  the  claim 
of  the  original  mortgagee,  and  took  an  assignment  of  the 
decree.  He,  also,  at  a  subsequent  time,  having  advanced 
other  moneys,  took  from  the  husband  a  mortgage  on  the  lot 
to  secure  them,  embracing  also  the  money  advanced  to  pay 
the  claim  under  the  decree.  This  took  place  after  the  mar- 
riage of  the  plaintiflf,  and  she  did  not  unite  in  the  mortgage. 
The  amount  of  the  advances  was  included  in  one  note,  and 
two  other  notes  were  given  for  the  interest  at  ten  per  cent., 
and  all  the  notes  were  secured  by  the  mortgage. 

The  counsel  for  the  plaintiff  contends  that  this  arrange- 
ment had  the  effect  to  vest  in  the  husband  a  legal  seizin,  by 
canceling  and  satisfying  the  decree  which  had  been  assigned 
to  Thompson.  This  effect  can  not  be  deduced  from  the  doc- 
trine of  a  merger  of  estates  or  rights.  No  greater  and  less 
estate  coincided  and  met  in  one  and  the  same  person ;  nor 
was  the  person  bound  to  pay,  also  entitled  to  receive ;  2 
Black.  Com.  177;  15  Barb.  75.  Besides,  it  was  the  interest 
of  Thompson  to  keep  the  incumbrance  on  foot  (to  avoid  this 
very  claim  of  dower),  and  such  interest  has  been  held  to  be  suf- 
ficient to  prevent  a  merger.  15  Barb.  76;  6  Johns.  Ch.  393 ; 
18  Ves.  384;  34  Maine  50;  li  Eng.  Law  and  Eq.  317;  10  S. 
and  Mar.  120;  i  Watts  and  Serg.  485;  i  Barbour  S.  C.  271. 

I  do  not  know  whether  it  be  claimed  that  a  merger  or  ex- 
tinguishment of  the  claim  secured  by  the  decree,  resulted  on 
the  principle  of  taking  a  higher  security.  The  money  due 
on  the  decree  was  advanced  by  Thompson,  and  he  took  an 
assignment  of  the  decree  as  security.  Neither  that  decree, 
nor  the  mortgage  for  the  purchase  money  of  the  lot,  to  fore- 
close which  the  decree  was  entered,  have  been,  so  far  as  ap- 
pears from  any  fact  stated  in  this  case,  canceled  or  satisfied 
on  the  record,  or  otherwise,  by  any  direct  act  of  the  parties. 
Where  a  claim  is  secured  by  a  mortgage,  the  embracing  the 
same  claim  with  others  in  a  note  and  subsequent  mortgage, 
docs  not  appear  to  be  taking  a  higher  security ;  it  is,  at  most, 
only  one  of  equal  dignity. 
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It  may  be  that,  in  this  case,  if  the  last  note  and  iportgage 
has  been  accepted  in  satisfaction  and  discharge  of  the  former 
claim,  there  would  be  a  sufficient  consideration  to  support 
the  agreement,  and  the  effect  have  been  the  same  as  an 
actual  payment  of  the  decree.  But  the  facts  do  not  show 
any  such  agreement  or  intention.  There  is  nothing  stated 
froRi  which  it  can  be  inferred  that  the  idea  of  paying  the 
decree,  otherwise  than  by  ultimately  paying  the  debt,  or,  as 
distinguished  from  a  payment  of  the  debt,  was  in  the  mind 
of  the  parties. 

It  is  stated  in  lo  S.  and  M.  120,  Louis  v.  Starke,  that,  "as 
a  general  rule,  a  mere  change  in  the  form  of  the  indebted- 
ness will  not  operate  to  discharge  a  lien  given  to  secure  a 
debt,  unless  it  is  apparent  that  the  parties  intended  to  extin- 
guish the  lien."  So  far  from  such  intent  being  apparent  in 
this  case,  there  are  reasons  to  suppose  that  the  parties  were 
influenced  by  very  different  considerations,  among  which,  I 
think,  an  additional  rate  of  interest  is  prominent. 

It  remains  to  consider  the  effect  of  the  proceedings  in  the 
commercial  court,  and  the  sale  under  the  decree  of  that  courts 
The  original  mortgage  for  the  purchase-money,  and  the  decree, 
were  set  up  by  Thompson  in  the  proceedings  in  the  commer- 
cial court,  as  a  collateral  security  m  his  hands  for  the  pay- 
ment of  the  debt  due  to  him  from  Jaquess,  the  husband  of 
the  plaintiff.  The  decree  does  not  find  or  notice  that  claim 
of  Thompson — but  it  does  not  reject  it — and  gives  him  all  he 
asks  in  another  form.  It  is  admitted  that,  if  the  sale  had 
been  on  the  original  mortgage  for  the  purchase-money,  ex- 
ecuted before  coverture,  the  wife  would  have  no  claim  to 
dower,  though  no  party  to  the  proceedings.  If  that  mort- 
gage existed  up  to  the  time  of  sale,  and  then  the  equity  of 
redemption,  or  all  the  interest  of  the  husband  was  sold,  when 
and  how  did  he  become  seized  of  an  estate  of  inheritance  in 
the  property? 

If  the  sale  under  the  order  of  the  commercial  court  was 
substantially,  under  and  for  the  purpose  of  satisfying  all  liens 
and  claims  held  by  the  parties  before  the  court,  then  the 
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legal  title,  accompanying  the  mortgage  on  which  a  decree 
had  been  entered,  and  also  the  equity  of  redemption,  passed 
to  the  purchaser.  But  if  it  were  otherwise,  and  only  the 
equity  of  redemption  was  sold,  it  is  difficult  to  conceive  how 
any  disposition  of  the  purchase-money  gave  Jaquess  a  legal 
estate  of  inheritance  in  the  property,  and,  without  this  legal 
estate,  there  can  be  no  right  of  dower,  for  it  is  not  disputed 
that  his  equity  of  redemption  was  disposed  of  and  conveyed 
before  his  decease.  The  most  that  could  be  claimed,  in  this 
view  of  the  case,  would  be  that  there  was  an  error  in  the 
decree.  If  the  court  only  intended  to  sell,  and  did,  in  fact, 
only  sell  the  equity  of  redemption,  subject  to  the  decree  on 
the  first  mortgage,  then,  instead  of  paying  that  mortgage  out 
of  the  purchase-money  arising  from  the  sale,  that  part  of  the 
proceeds  of  the  sale  should  have  been  paid  to  Jaquess,  leaving 
the  amount  as  a  charge  on  the  land. 

If  Jaquess,  previous  to  the  sale  under  the  decree  in  the 
c(*mmercial  court,  had  not  become  vested  with  the  legal 
estate,  I  think  it  entirely  clear  that  the  sale  and  subsequent 
proceedings  in  that  court  had  no  such  effect.  The  only 
question,  it  appears  to  me,  in  this  case,  assuming  the  correct- 
ness of  the  principle  in  Rands  v.  Kendall,  is  whether  the  first 
lien  was  merged  or  extinguished?  I  think  it  was  not,  and 
that,  therefore,  the  husband  was  never  seized  of  an  estate  of 
inheritance  during  the  coverture.  The  equity  of  redemption 
having  been  disposed  of  before  the  decease  of  the  husband^ 
it  follows  that  the  plaintiff  is  not  entitled  to  dower,  and  there 
will  be  a  judgment  for  the  defendant. 


Thiv  Ohio  and  Mississippi  Railroad  Company  v.  Crary 
AND  WIFE,  Lewis  French,  Daniel  S.  French,  axi> 
George  C.  Sargent. 

I.  When  a  covenantee,  in  a  joint  covenant,  for  the  conveyance  of  real 
estate,  is  ready  and  willing  to  pay  the  purchase-money  at  or  within 
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the  time  limited,  and  the  agent  of  the  covenanters  to  receive  it  can 
not  be  found,  or  the  heir  of  one  of  them,  by  reason  of  nonage,  can 
not  execute  a  proper  deed,  a  formal  tender  of  the  money  is  not  neces- 
sary; but  a  petition  may  be  filed  for  a  conveyance,  offering  to  bring 
the  money  into  court. 

2.  A  tender  of  a  deed  by  a  part  of  the  joint  covenanters,  with  a  de- 
mand for  their  share  of  the  purchase  money,  refused  by  the  plaintiff, 
does  not  bar  his  right  to  relief.  He  is  entitled  to  receive  a  complete 
conveyance,  and  to  make  a  single  payment 

3.  The  covenant  of  married  women  to  convey  their  real  estate,  though 
contained  in  a  deed  in  which  they  are  joined  by  their  husbands,  and 
properly  executed  and  acknowledged,  can  not  be  specifically  en- 
forced. 

4-  But  it  binds  them  by  way  of  estoppel,  and  where  it  is  contained  in  a 
deed  of  lease  for  99  years,  the  purchase-money  being  paid  into  court, 
an  injunction  will  be  allowed,  restraining  them  from  the  collection 
of  rents,  and  from  setting  up  any  title  to  the  premises,  during  the 
pendency  of  the  lease. 

5.  When  one  of  the  defendants  is  a  minor,  the  money  will  be  ordered 
to  remain  in  court,  until  he  arrives  at  full  age. 

Special  Term. — ^Action  for  the  specific  execution  of  a  cove- 
nant in  a  lease  by  making  a  conveyance  of  the  premises,  by 
deed  in  fee  simple,  to  the  assignee  of  the  original  lessee. 

The  facts  are  sufficiently  shown  in  the  decision. 

Coffin  &  Mitchell,  for  plaintiff. 

French  &  Kirby,  for  defendants. 

Spencer,  J.  The  history  of  this  case  is  as  follows:  David 
Sargent  died,  seized  in  fee  of  a  certain  lot  in  Cincinnati,  situ- 
ated on  West  Front  street,  sixty-four  feet  in  front,  and  running 
to  the  Ohio  river,  leaving  a  widow,  named  Martha,  after- 
ward mafried  to  John  C.  Brown ;  and  three  children,  Mary 
Jane,  intermarried  with  Henry  Decamp ;  Maria,  intermarried 
with  Lewis  French ;  and  George  C.  Sargent. 

On  the  29th  day  of  October,  1845,  Brown  and  wife,  De- 
camp and  wife,  French  and  wife,  and  George  C.  Sargent, 
describing  themselves  as  heirs-at-law  of  David  Sargent,  de- 
ceased, executed  a  lease  of  said  lot  to  William  Ford,  for  a 

(9) 
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term  of  ninety-nine  years,  at  an  annual  rent  of  $96,  payable 
semi-annually,  on  the  first  days  of  November  and  May,  dur- 
ing the  first  fifteen  years;  and  at  the  end  of  each  successive 
fifteen  years,  thereafter,  during  said  term,  the  premises  were 
to  be  revalued,  by  persons  mutually  chosen,  and  for  each  of 
said  periods,  the  rent  was  to  be  paid  at  the  rate  of  six  per 
cent.,  upon  the  sum  for  which  the  premises,  during  such  pe- 
riod, should  be  appraised,  unless  the  lessee,  or  his  assigns, 
should  purchase  the  property,  agreeably  to  a  clause  in  said 
lease,  as  follows: 

"It  is  further  agreed  between  the  parties  of  the  first  and 
second  part,  their  heirs,  executors,  administrators  or  assigns, 
that  the  said  parties,  of  the  first  part,  shall  convey  said  prem- 
ises, in  fee,  to  the  said  party  of  the  second  part,  provided  the 
said  party  of  the  second  part,  shall  pay  the  rents  and  charges 
hereinafter  mentioned,  and  the  sum  of  twenty-five  dollars  per 
foot  front,  for  said  premises,  within  ten  years  hereafter." 

The  charges  referred  to  were  taxes  and  assessments.  Ford 
assigned  his  interest  in  the  lease  to  Boal,  and  Boal  to  the 
plaintiff.  After  the  making  of  the  lease,  a  partition  was  had 
among  the  heirs  of  Sargent,  of  this  lot,  with  other  property, 
by  which  these  premises  were  apportioned  to  Maria  French 
and  Mrs.  Decamp,  now  Crary.  The  lease  was  executed  and 
acknowledged  in  due  form  of  law,  agreeably  to  the  statute  pro- 
viding for  the  execution  of  deeds  and  other  instruments  for 
the  conveyance  of  lands,  by  husband  and  wife.  Brown  and 
wife  have  both  died.  Decamp  died,  and  his  widow  is  now 
married  to  Crary.  Mrs.  French  has  also  died,  leaving  David 
S.  French,  an  only  child,  and  her  sole  heir-at-law,  aged  about 
eleven  or  twelve  years ;  so  that  at  the  time  of  filing  the  peti- 
tion in  this  case,  Mrs.  Crary  owned,  and  now  owns, 'the  one- 
third  of  the  premises,  as  original  heir-at-law,  and  the  one- 
sixth,  being  the  one-half  of  George  C.  Sargent's  interest. 
Lewis  French  had,  and  still  has,  a  life-estate  in  the  other  half, 
—one-third  the  original  interest  of  his  wife,  Maria,  and  one- 
sixth,  the  residue  of  Sargent's  interest — ^and  David  S.  French 
has  the  reversion. 
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On  the  27th  day  of  October,  1855,  the  plaintiffs,  having 
<romplied  with  the  covenants  on  their  part,  contained  in  the 
lease,  were  desirous  of  getting  the  fee  of  the  premises,  on 
payment  of  the  sum  stipulated  for  in  the  lease,  that  is,  at  the 
rate  of  twenty-five  dollars  per  front  foot,  being  in  all  $1,600. 
They  had  the  funds  ready,  and  sought  out  the  parties  inter- 
ested in  the  property,  and,  in  making  the  conveyance,  Sar- 
gent, and  Crary  and  wife,  had  appointed  French  as  their 
agent,  to  represent  their  interests  and  receive  the  money. 
French,  although  a  resident  thereof,  was  not  in  the  city  at  the 
time,  and  did  not  return  until  after  the  29th.  The  plaintiffs, 
by  their  agents,  called  at  the  office  of  French,  for  the  purpose 
of  making  a  tender  of  payment,  but,  as  he  was  away,  none 
could  be  made.  They  again  called,  for  the  same  purpose,  on 
the  29th,  and  failed  for  the  same  reason.  On  the  same  day, 
being  the  last  day  of  the  ten  years  in  which  payment  was  to  be 
made,  the  present  action  was  brought,  for  the  purpose  of  pro- 
curing a  conveyance  in  fee  of  the  premises,— or,  in  other 
words,  of  having  a  specific  execution  of  the  agreement  in  the 
lease,  to  convey  the  premises  in  fee,  on  the  payment  of  said 
sum.  The  petition  avers  the  readiness  and  willingness  of  the 
plaintiffs  to  pay  the  money,  and  contains  a  demand  for  such 
relief  as  the  nature  of  the  case  may  require.  The  answers  of 
Crary  and  wife  admit  the  validity  of  the  contract,  in  the  first 
instance,  and  their  willingness  to  comply  with  its  terms,  but 
say  that,  a  few  days  after  filing  of  the  bill,  they  tendered  the 
plaintiffs  a  deed  for  their  interest  in  the  property,  viz.:  the 
west  half,  and  demanded  from  them  payment  of  their  pro- 
portion of  the  purchase-money,  which  the  plaintiffs  refused 
to  make  and  receive,  wherefore  they  say  they  are  not  bound 
now  to  convey  said  premises. 

The  answers  of  Lewis  French,  and  of  David,  his  infant 
child,  deny  the  readiness  of  the  plaintiffs  to  complete  the 
purchase  within  the  time  appointed  in  the  lease;  and  the 
latter  submits  that  no  judgment,  or  decree,  can  be  had 
against  him.  So  far  as  the  defense  set  up  by  Crary  and  wife, 
and  by  Lewis  French,  is  concerned,  that  the  plaintiffs  have 
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not  been  prompt  in  evincing  a  desire  to  have  a  conveyance, 
and  in  making  a  tender  of  the  price  thereof,  it  is  not -sus- 
tained by  the  facts  in  proof.  The  petition  itself  was  promptly 
filed  within  the  time  limited  in  the  lease  for  purchasing  the 
fee,  and  the  plaintiffs  have  shown  a  readiness  and  ability  to 
make  the  payment  required.  It  is  true  they  did  not  make 
any  tender  in  form;  nor  was  a  tender  necessary  in  equity^ 
since  a  vain  thing  was  not  required  at  their  hands.  Had  the 
money  been  'proffered,  there  was  no  one  to  receive  it  and  ex- 
ecute a  conveyance  of  the  premises,  at  least  on  the  part  of 
the  infant  child  of  Mrs.  French,  and  the  plaintiffs,  having 
agreed  for  the  purchase  of  an  entire  thing,  were  not  required 
to  take  a  conveyance  in  parcels.  The  bringing  of  an  action 
was  necessary  to  enable  the  jdaintiffs  to  get  in  the  entire  title, 
and  having  done  so  within  the  time  required,  and  shown 
their  readiness  to  fulfill  the  conditions  of  the  agreement,  they 
are  not  to  be  held  responsible  for  a  failure  to  perform  that 
which  was  occasioned  by  no  fault  of  theirs,  but  are  entitled 
to  relief  against  it.  3  Brown,  Ch.  C.  529,  Bayley  v.  Corpora- 
tion of  Leominster;  14  Ves.  Jun.  41,  City  of  London  v.  Mit- 
ford ;  4  Russ.  Ch.  89,  Harries  v.  Bryant. 

The  chief  ground  of  contention  in  the  case,  however,  is  as 
to  whether  this  covenant  to  convey,  on  the  part  of  Mrs. 
Crary  and  Mrs.  French,  they  being  married  at  the  time  of 
executing  the  lease,  is  of  any  validity  as  to  them  and  those 
claiming  under  them.  If  so,  to  what  extent,  and  how  is  it 
to  be  enforced?  It  is  a  thoroughly  established  principle  of 
the  common  law,  that  a  married  woman  is  incapable  of 
making  any  contract  binding  upon  her  person  or  estate,  ex- 
cept in  the  single  case  of  a  fine,  with  covenants,  levied  by 
her  jointly  with  her  husband.  In  such  case,  she  may  be 
sued,  even  at  law,  upon  her  covenants,  and  thereby  be  held 
personally  upon  them.  This  exception  does  not  prevail  in 
the  United  States  generally,  if  it  does  new  in  any  of  them, 
for  the  simple  reason  that  a  conveyance  by  fine  and  recov- 
ery, is  here  unknown,  having  never  been  adopted  in  our 
jurisprudence.     As  a  substitute  for  the  conveyance  by  fine. 
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we  have  adopted  the  easier  and  simpler  mode  of  a  convey- 
ance by  deed,  in  which  husband  and  wife  unite,  the  wife 
being  examined,  separate  and  apart  from  her  husband,  by 
some  officer  appointed  by  law  for  that  purpose.  In  Ohio, 
this  has  always  been  provided  for  by  statute.  The  earliest 
provision  thus  made,  was  by  the  law  of  1795,  I  Chase,  186, 
which  reads  as  follows : 

"Sec.  I.  Where  any  husband  and  wife  shall  hereafter  in- 
cline to  dispose  of  and  convey  the  estate  of  the  wife,  or  her 
right  of,  in,  or  to  any  lands,  tenements,  or  hereditaments 
whatsoever,  it  shall  and  mav  be  lawful  for  said  husband  and 
wife  to  make,  seal,  deliver,  and  execute,  any  grant,  bargain 
and  sale,  lease,  release,  feoffment,  deed,  conveyance,  or  assu- 
rance in  the  law  whatsoever,  for  the  lands,  tenements,  etc., 
intended  to  be  by  them  passed  and  conveyed ;"  etc. 

This  was  re-enacted  in  1805,  and  continued  in  force  until 
1818,  when  the  phraseology  of  the  law  was  changed  so  as- 
to  correspond  substantially  with  the  provisions  of  the  statute 
now  in  force,  and  which  reads  as  follows: 

"That  when  a  husband  and  wife  shall  execute  any  deed, 
mortgage,  or  other  instrument  in  writing,  for  the  convey- 
ance or  incumbrance  of  the  estate  of  the  wife,  or  her  right 
of  dower  in  any  land,  tenement,  or  hereditament,  etc.,  such 
deed,  mortgage,  or  other  instrument  of  writing,  shall  be 
signed  and  sealed,  etc.,  and  the  officer,  etc.,  shall  read,  or 
otherwise  make  known  to  her  (the  wife)  the  contents  of 
MTch  deed,  mortgage,  or  other  instrument  of  writing ;"  etc. 

The  words  of  the  present  statute  would  seem  to  be  some- 
what more  comprehensive  than  those  of  the  former  law, 
the  word  "incumbrance"  being  substituted  for  the  words 
"pass"  and  "dispose  of,"  though  I  am  by  no  means  sure 
ihat  the  power  to  "dispose  of"  does  not  necessarily  include 
the  power  to  "incumber."  These  provisions  of  law  were 
tiot  intended  to  enable  married  women  to  make  contracts 
which  should  bind  themselves  personally,  and  to  be  enforced 
hy  action,  but  to  enable  them  simply  to  convey,  or  incumber, 
their  interest  in  lands,  by  contract  executed,  requiring  no 
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future  act  to  give  it  effect.  If  they  were  intended  to  be 
enforced  by  action,  a  right  of  action  would  have  been  cx- 
rressly  given.  The  deeds,  or  other  instruments,  for  the 
conveyance  or  incumbrance  of  lands,  must  be  such  as  to 
create  legal,  not  equitable  rights — rights  which  a  court  of 
law  must  uphold  and  enforce.  And  our  reports  abound  hi 
cases  where  it  has  been  held,  that  an  instalment,  inopera- 
tive as  a  deed  at  law,  will  be  rendered  effectual  in  equity 
as  an  agreement  to  convey.  If,  then,  as  is  claimed  by  the 
plaintiff's  counsel,  a  written  agreement  to  convey,  executed 
by  husband  and  wife,  with  all  the  formalities  required  by 
the  statute,  must  be  regarded  as  an  incumbrance  of  the 
wife's  estate,  within  the  meaning  of  the  law,  then  the  agree- 
ment must  create  legal,  as  well  as  equitable,  rights,  and  the 
contract  must  be  such  as  a  court  of  law,  under  our  former 
system  of  practice,  could  enforce.  The  remedies,  likewise, 
afforded  to  the  parties  respectively,  should  be  mutual.  If  a 
good  contract  at  law,  husband  and  wife  could  sue  for  a 
breach,  and  recover  damages.  But  the  purchasers  can  not 
sue  the  husband  and  wife  jointly,  and  recover  damages,  and 
a  case  can  not  be  found,  of  such  a  recovery,  except  upon 
their  covenants  in  a  fine,  of  which  a  strong  instance  may  be 
seen  in  2  Saund.  i8o,  Wotton  v.  Hele.  There  is  no  reported 
case  of  an  attempt,  in  Ohio,  to  recover,  at  law,  against  the 
wife,  for  the  breach  of  such  a  contract.  The  only  case 
where  the  question  seems  to  be  considered  at  all,  is  8  Ohio 
222,  Hill's  Lessee  v.  West.  In  that  case,  a  married  woman 
had  executed  a  deed,  in  fee  simple,  with  covenants  of  war- 
ranty. It  was  held  that  an  after-acquired  interest  passed 
by  the  covenants,  upon  the  principle  of  estoppel,  although 
it  was  said  she  could  not  be  subjected  to  an  action  for  dam- 
ages upon  the  covenants,  "full  effect  being  given  to  the 
statute  by  holding  that  a  deed,  executed  in  conformity  with 
it,  operated  to  convey  the  estate  contcm.plated."  In  New 
York;  15  Johns.  483,  Whitbeck  v.  Cook  and  Wife,  it  has  been 
held  that  an  action  of  covenant  does  not  lie  against  a  mar- 
ried woman,  to  enforce  her  covenants  in  a  deed  of  convey- 
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ance,  upon  the  ground  that  the  statute  authorizing  married 
women  to  convey  an  interest  in  land  did  not  empower  them 
to  enter  into  collateral  covenants.  And  in  the  subsequent 
case,  17  Johns.  167,  Jackson  v.  Vanderheyden,  it  was  held 
that  such  covenants  did  not  operate,  even  by  way  of  estoppel, 
because  not  personally  binding  on  her.  In  Massachusetts, 
it  has  been  held  that  an  action  will  not  lie  against  a  married 
woman  upon  her  covenant  or  warranty;  7  Mass.  291,  Col- 
cord  v.  Swan;  Ibid.  21,  Fowler  v.  Shearer;  although  such 
covenants  are  said  to  operate  by  way  of  estoppel,  upon  the 
ground  of  immemorial  usage. — Ibid. 

In  Virginia,  it  has  been  held  that  a  statute  which  enacted 
"that  all  deeds,  etc.,  by  husband  and  wife,  etc.,  shall  be  good 
and  effectual  to  convey  the  estate,  etc.,  as  if  the  same  had 
been  done  by  fine  and  recovery,"  adopted  all  the  inci- 
dents of  a  conveyance  by  fine,  among  which  were  the  lia- 
bility of  the  wife  upon  her  covenants  at  law  and  in  equity ; 
and  accordingly,  specific  performance  of  a  covenant  for 
further  assurance  was  decreed ;  3  Call.  394,  Nelson  v.  Har- 
wood.  This  decision  stands  alone  in  the  American  Reports. 
It  is  predicated  upon  the  particular  phraseology  of  the  law ; 
and  was  so  uncongenial  to  the  people  of  that  State,  that  a 
statute  was  subsequently  passed,  providing  **that  no  cove- 
nant or  warranty  contained  in  any  deed,  executed  by  a  feme 
covert,  should  operate  in  any  manner  upon  her,  or  her  heirs, 
other  than  to  convey,  effectually,  her  interest  in  the  land  at 
the  date  of  such  deed."  Ibid.  394,  note.  This  case  is 
referred  to  by  our  Supreme  Court,  in  Hill  v.  West,  already 
cited,  and  it  is  intimated  that  it  is  not  in  accordance  with 
the  established  rule  in  Ohio. 

It  has  been  already  said  that  the  conveyance,  or  incum- 
brance, authorized  to  be  made  or  created  by  the  wife,  must 
be  intended  as  a  legal  conveyance,  or  incumbrance,  such  as 
the  law  will  uphold  and  enforce.  And  if  a  court  of  law 
will  not  enforce  it  by  action,  a  court  of  equity  will  not  by 
a  decree  for  a  specific  performance.  This  point  was  decided 
in  10  Ohio,  305,  Carr  v.  Williams.    That  was  the  case  of  a 
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bill  to  correct  a  mistake  in  a  deed,  executed  by  husband 
and  wife,  of  the  wife's  property.  The  deed  was  duly  ex- 
ecuted and  acknowledged,  and  contained  the  usual  cove- 
nants of  warranty  on  the  part  of  husband  and  wife,  but 
the  names  of  the  grantors  were  omitted  from  the  granting 
part  of  the  deed.  Tlie  bill  was  filed  to  correct  the  mistake, 
and  have  the  title  quieted.  Relief  was  not  asked  upon  the 
ground  that  there  had  been  a  valid  agreement  to  convey, 
which  should  be  specifically  enforced,  as  it  would  have  been 
had  the  bill  been  exhibited  against  the  husband  alone. 
The  learned  counsel  conceded  that  such  a  bill  could  not  be 
entertained,  saying:  "We  do  not  ask  specific  performance 
of  a  contract  to  convey;  we  only  ask  that  a  clerical  omis- 
sion may  be  supplied,  in  a  case  in  which  all  the  forms  of 
law  for  the  protection  of  the  wife  have  been  complied  with. 
There  is  a  broad  distinction  between  an  executory  and  an 
executed  contract  in  this  respect.  The  wife  can  make  no 
valid  executory  contract,  and  hence  specific  performance 
is  never  decreed  against  her.  But  she  can  make  a  valid 
deed,  and  in  the  present  case  designed  to  do  so;  and  all  we 
ask  is,  that  the  court  may  make  her  act  valid  by  supplying 
a  clerical  omission" — ^p.  307.  The  same  view  was  taken 
by  defendants'  counsel — ^p.  309.  And  to  these  views  of 
counsel  the  court  fully  respond.  "A  deed  (say  the  court) 
which  is  intended  to  convey  the  legal  estate,  but  which  is 
so  imperfectly  executed  as  to  fail  of  effecting  that  object, 
may  be  treated  as  an  agreement  to  convey,  and  enforced 
specifically.  But  can  the  deed  of  a  feme  covert,  thus  ex- 
ecuted, be  regarded  as  an  agreement  to  convey,  the  specific 
performance  of  which  will  be  decreed  against  her,  or  be 
rectified  so  as  to  bind  her  right?"  And  the  question  is  an- 
swered, by  saying  that  the  statute  enables  married  women 
only  to  execute  conveyances  perfect  to  convey  title  within 
themselves.  "If,"  say  the  court,  "a  deed,  the  body  of  which 
was  defective,  was  still  to  be  treated  as  an  agreement  to 
convey,  or  as  an  imperfect  conveyance,  other  provisions  of 
the   statute   would   be   disregarded.     The    acknowledgment 
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and  separate  examination  would  not  be  to  such  an  instru* 
ment  as  the  law  contemplates."  The  same  view  was  taken 
by  both  counsel  and  court  in  17  Ohio,  105,  Purcell  v.  Goshorn 
and  wife.  The  court  say,  on  p.  124:  "No  precedent,  as  it 
is  supposed,  can  be  found  of  a  decree  against  a  feme  covert  to 
convey  lands,  held  by  descent,  etc.,  upon  the  ground  of  her 
having  agreed  to  convey,  or  her  having  executed  any  defec- 
tive conveyance,  whether  upon  a  full  consideration  paid  or 
not;  and  the  fraud  of  the  wife  in  the  transaction  would 
make  no  difference."  Viewing  the  contract,  therefore,  in 
the  present  case,  as  an  agreement  to  convey  merely,  I  do 
not  see  how  it  can  be  specifically  enforced. 

But  is  the  contract  wholly  inoperative,  so  as  that  no  effect 
whatever  can  be  given  to  it?  It  seems  to  me  not.  Be- 
cause full  effect  may  not  be  given  to  it,  so  as  to  enforce  it 
specifically — ^yet  courts,  both  of  law  and  equity,  may  give 
it  effect  so  far  as  it  necessarily  executes  itself,  and,  like  a 
covenant  of  warranty,  it  may  be  so  far  regarded  as  to  operate 
in  the  nature  of  an  estoppel.  .  In  the  case  of  Hill  v.  West, 
already  cited,  the  court,  in  speaking  upon  the  subject  of  such 
covenants,  say  on  p.  226:  "When  a  married  woman  under- 
takes, in  conjunction  with  her  husband,  to  convey  her  land, 
with  covenants  of  warranty,  it  is  sufficient  to  protect  her 
from  the  payment  of  damages  for  the  breach  of  these  cove- 
nants; for  all  other  purposes  they  should  be  held  operative." 
The  covenant,  in  the  present  case,  is  annexed  to  the  grant 
itself,  and  is  inseparably  connected  with  the  conditions  of 
that  grant.  The  lease  is  a  contract,  or  conveyance,  executed 
for  ninety-nine  years,  reserving  rent  to  the  grantors.  The 
rent  is  payable  semi-annually,  at  the  rate  of  $96  per  annum, 
for  the  first  fifteen  years,  and  such  other  sum  during  each 
period  of  fifteen  years  thereafter,  as  shall  amount  to  six  per 
cent,  upon  the  value  of  the  property;  provided,  and  it  is 
stipulated,  that  said  rent  shall  not  be  called  for,  if  the  lessee 
shall  make  the  purchase  for  the  stipulated  price — ^that  is, 
should  pay  at  the  rate  of  twenty-five  dollars  per  front  foot 
for  said  premises,   at   any  time   within   ten   years   from   the 
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date  of  said  lease,  in  which  event  the  lessees  agree  to  make 
a  deed  in  fee  simple  for  said  premises.  Now,  the  effect  of 
this  stipulation  is  as  though  an  annual  reservation  of  rent 
had  been  made,  to  be  relaxed,  or  compounded,  on  payment 
of  a  certain  sum  in  gross  within  a  specified  time.  Pay- 
ment, or  tender,  within  the  time,  puts  an  end  to  the  obliga- 
tion to  pay  periodically,  and  there  can  be  no  recovery  of 
the  rent  periodically,  according  to  the  very  terms  of  the 
grant.  So,  neither  can  the  lessors  recover,  or  demand,  the 
sum  in  g^oss,  without  fulfilling,  on  their  parts  the  terms  of 
the  contract,  by  executing  a  deed  conveying  the  premises 
in  fee  simple.  Until  they  do  so,  there  is  no  obligation  on 
the  part  of  the  grantees  to  pay  rent;  and  the  grant,  being 
executed,  must  stand  as  one  without  condition. 

Upon  payment  of  the  money  into  court,  the  defendants 
will  be  enjoined  from  setting  up  any  title  to  the  premises^ 
during  the  pendency  of  the  lease,  or  enforcing  payment  of 
rents;  the  money  to  remain  in  court  until  the  infant  defend- 
ant arrives  at  the  age  of  twenty-one  years. 

Crary  and  wife,  neglecting  to  convey,  will  be  decreed  to 
convey  the  undivided  half  of  the  premises;  French  to  con- 
vey the  other  half,  with  covenants  against  the  heirs  of  Mrs. 
French,  and  David  S.  French  the  one-sixth,  or  the  one- 
third  of  his  half,  and,  by  the  election  of  his  guardian,  the 
other' interest ;  and  the  money  to  be  paid  for  this  interest  to 
be  invested,  under  the  direction  of  a  master,  for  the  benefit 
of  Lewis  French  for  life,  with  remainder  to  his  son. 


o- 


RooTs  &  CoK  V.  Thk  Cincinnati  Insurance  Co. — Same  v. 
The  Washington  Insurance  Company. 

I.  In  every  case  of  double  insurance,  the  risk  must  be  on  the  same 
property;  the  liability  also  must  be  precisely  the  same.  The  in- 
sured may  take  policies  upon  different  parts  of  the  same  building, 
or  of  the  merchandise  within  the  building,  or  upon  different  inter- 
ests in  both. 
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2.  Parol  testimony  is  admissible  to  establish  the  identity  and  extent  of 
property  covered  by  a  policy  of  insurance. 

Special  Term. — Plaintiffs  brought  their  several  actions 
upon  policies  of  insurance  issued  respectively  by  the  Cin- 
cinnati and  the  Washington  Insurance  Companies.  The 
policy  of  the  Cincinnati  Insurance  Company  was  to  John 
McLaughlin  for  $5500  for  two  months,  from  April  5,  1855, 
upon  property  described  therein,  as  follows,  viz:  "Pork 
sides  contained  in  McGill  &  Lane's  brick  pork-house,  situ- 
ated on  the  north-west  corner  of  Race  and  Canal  streets," 
"with  the  privilege  of  smoking  and  insuring  $ else- 
where.   Loss,  if  any,  payable  to  Roots  &  Coe." 

The  policy  of  the  Washington  Insurance  Company  was 
to  John  McLaughlin,  for  $4500  for  two  months,  from  April 
5»  1855,  upon  the  property  described  therein,  as  follows,  viz: 
"Bulk  sides  contained  in  McGill  &  Lane's  brick  pork-house, 
situated  on  the  north-west  comer  of  Canal  and  Race 
streets,"  "with  the  privilege  of  smoking  and  of  other  in- 
surance for  $5SCX)  on  same,  elsewhere;  and  in  case  of  loss, 
payable  to  Roots  &  Coe." 

A  loss  happened  by  fire  on  April  17,  1855. 

And  the  defense  made  was,  that  at  the  time  of  the  loss, 
the  said  John  McLaughlin  was  insured  by  the  Firemen's 
Insurance  Conipany  against  loss  in  the  said  property,  to  the 
amount  of  $5000  in  addition  to  the  amount  insured  by  the 
defendants. 

And  on  the  hearing  of  the  causes  it  was  sho^^^n  that  the 
Firemen's  Insurance  Company  issued  their  policy  to  McGill 
&  Lane,  for  five  thousand  dollars,  for  six  months,  from  No- 
vember 9,  1854,  ''on  bulk  meat,  hams,  lard,  and  mess  pork 
contained  in  brick  building  and  shed  adjoining  on  the  north, 
situated  on  the  north-west  corner  of  Race  and  Canal  streets, 
and  occupied  by  the  assured,"  "being  the  property  of  Jabez 
B.  Risk,  of  Scott  County,  Ky.,  with  privilege  of  smoking 
and  rendering,  and  insuring  $3000  elsewhere.  Loss,  if  any, 
payable  to  McGill  &  Lane."    And  under  date  of  March  31, 
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1855,  there  was  the  following  indorsement  written  below, 
viz:  "The  above  risk  is,  by  consent,  transferred  to  sides 
and  shoulders  belonging  to  John  McLaughlin,  in  the  above 
described  premises,  March  31,  1855" — ^and  thereupon  the 
defendants  claimed  that  by  the  terms  of  this  latter  policy  it 
covered  the  property  described  in  their  policies. 

Bates  &  Scarborough,  for  plaintiffs. 

CofBn  &  Mitchell,  for  Cincinnati  Insurance  Co. 

Walker,  Kebler  &  Force,  for  Washington  Insurance  Co. 

StoreR,  J.  The  only  question  that  requires  the  applica- 
tion of  any  legal  principle  is  this:  Did  the  policy  issued 
by  the  Firemen's  Insurance  Company  cover  the  property 
proved  to  have  been  destroyed,  and  which  it  is  admitted, 
was  insured  by  the  Washington  and  Cincinnati  offices ;  in 
other  words,  was  there  a  double  insurance  upon  the  prop- 
erty covered  by  the  last  two  policies. 

First.  The  policy  issued  by  the  Firemen's  Company,  is 
prior  in  point  of  time;  when  it  issued,  the  property  insured 
by  the  last  two  policies  was  not  in  existence,  so  far  as  the 
ownership  or  interest  of  the  insured  are  concerned. 

Secondly.  It  includes,  not  only  property  in  the  main 
buildings,  but  also  in  an  adjoining  shed. 

Thirdly.  The  parol  evidence  in  the  case  clearly  estab- 
lishes it  was  not  the  same,  nor  intended  to  be. 

But  it  is  said  such  evidence  can  not  be  permitted  to  ex- 
plain the  terms  of  the  policy.  We  think,  however,  it  is 
proper  to  establish  the  identity  of  the  property  insured ;  it 
certainly  creates  no  new  obligation  nor  affects  the  contract; 
it  only  ascertains  what  the  contract  really  was;  it  is  there- 
fore but  the  application  of  the  ordinary  principle  of  law 
that  permits  the  location  of  premises,  the  quality  of  mer- 
chandise, and  the  representations  made  by  either  party  at 
the  time  the  contract  was  made,  to  be  proved  by  testimony. 
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dehors  the  written  agreement.  A  contrary  construction 
would,  in  every  case,  make  the  description  in  the  policy 
conclusive,  and  though,  in  fact,  the  property  covered  was 
distinct  from,  and  entirely  independent  of,  that  included  in 
other  risks,  still  the  prima  facie  designation  of  the  subject, 
by  the  same  terms,  must  estop  the  insured  from  all  expla- 
nation, and  in  case  of  loss,  the  subsequent  insurer  might 
claim  that  a  prior  risk  existed  upon  the  same  subject,  of 
which  they  were  not  notified,  and  that  they  are  therefore 
discharged  from  liability,  while  the  face  of  the  policy  itself 
would  be  conclusive  of  the  fact;  such  can  not  be  the  law. 
The  principle  thus  recognized  is  held  in  5  S.  &  R.  473,  Peters 
V.  Del,  Ins.  Co.;  12  Mass.  214,  Perkins  v.  N.  E.  Mar.  Ins.  Co. ; 
6  Shepley,  155;  5  Hill,  298;  2  Watts  &  Sergt.  506,  Stacey  v. 
Franklin  Ins.  Co.  In  every  case  of  double  insurance,  the 
risks  must  be  on  the  same  property,  the  liability,  also,  must 
be  precisely  the  same.  The  insured  may  take  policies  upon 
different  parts  of  the  same  building,  or  of  the  merchandise 
within  the  building,  or  upon  different  interests  in  both.  5 
Ohio,  467,  Harries  v.  Ohio  Ins.  Co. ;  i  Burrows,  489,  Godin 
V.  London  Ass.  Co. 

In  the  present  case,  we  hold,  though  the  policies  issued 
by  the  defendants  did  not  cover  the  property  insured  by  the 
Firemen's  Insurance  Company;  that  the  Firemen's  Insu- 
rance Company,  in  case  of  loss,  has  no  right  for  contribution 
against  the  Cincinnati  and  Washington  offices;  and  these 
companies,  of  consequence,  have  no  right  to  compel  the 
Firemen's  Insurance  Company  to  pay  any  portion  of  the 
loss  for  which  these  actions  are  brought.  The  whole 
amount  of  the  loss  sustained  by  the  plaintiffs  must  be  ap- 
portioned, then,  between  the  defendants,  according  to  the 
amounts  taken  by  each. 
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Abraham  Lyons  v.  Chari.es  Donges,  et  ai.. 

I.  Where  the  real  debtor  is  sued^  and  served  with  process,  with  a 

wrong  description  of  his  christian  name,  the  court  thereby  acquires 

no  jurisdiction  over  him. 
'2.  A  motion  to  require  the  sherif!  to  make  a  new  return,  or  amend  his 

former  return,  so  as  to  show  the  real  name  of  the  party  served,  will 

not  be  entertained. 

Special  Term. — On  motion  of  plaintiff  to  permit  the 
sheriff  to  amend  his  return,  so  as  to  show  the  real  name  of 
party  served  with  process  of  summons,  by  substituting  the 
real  name  of  the  defendant,  Christopher  Schumm,  for  that 
of  Charles  Schumm. 

The  petition  was  filed  by  plaintiff  against  Charles  Donges, 
Charles  Schumm,  and  Solomon  Klein,  and  summons  was 
accordingly  issued,  and  returned  by  the  sheriff,  "served 
Charles  Schumm  by  copy  personally,  and  not  found  as  to 
Charles  Donges  and  Solomon  Klein." 

Joseph  Abraham,  for  plaintiff. 
Stallo  &  Leake,  for  defendants. 

Storer,  J.  Motion  to  permit  the  sheriflf  to  amend  his 
return,  by  changing  the  name  of  the  defendant,  Schumm, 
from  Charles  to  Christopher. 

The  plaintiff  shows  by  his  affidavit,  that  the  process  was 
served  upon  Christopher;  that  he  pointed  him  out  to  the 
sheriff,  and  did  not  know  his  real  name  at  the  time. 

We  do  not  think  it  would  be  safe  to  require  the  sheriff 
to  make  any  new  return,  or  amend  his  former  return.  He 
may  do  so  if  he  is  satisfied  that  the  facts  will  warrant  him, 
but  we  leave  the  responsibility  with  him. 

Before  the  code,  when  a  defendant  was  sued  by  a  wrong 
christian  name,  he  might  be  declared  against  by  his  true 
name;  but  as  the  petition,  which  5s  the  substitute  for  the 
declaration,  must  be  filed  before  the  summons  issues,   the 
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former  rule  does  not  apply.  It  is  in  the  power  of  the  court, 
nevertheless,  to  allow  any  amendment  of  the  petition  fpr 
ail  practical  puiposes — it  then  becomes  a  new  petition,  and 
service  should  be  made  upon  the  parties.  Section  641  of 
the  code  provides  for  the  case  of  an  unknown  defendant, 
and  prescribes  the  mode  of  procedure  securing  to  the  party 
seeking  redress  his  appropriate  remedy. 

This  action  is  not  thus  brought,  and  the  plaintiff  can  not, 
therefore,  ask  our  aid,  as  he  might,  well  do,  if  his  petition 
had  been  framed  to  meet  the  real  difficulty  in  the  case. 

Motion  overruled. 

Thereupon,  the  sheriff  made  an  amended  return  as  fol- 
lows: "Served  Christopher  Schumm,  sued  by  the  name  of 
Charles  Schumm,  with  a  copy  of  this  summons,  and  not 
found  as  to  the  other  defendants  within  named."  On  a 
further  writ,  issued  to  Butler  county,  the  defendants, 
Donges  and  Klein,  were  returned  "served." 

Thereupon,  the  following  entry  was  made:  "And  now 
the  sheriflF  having  amended  his  return  in  this  cause,  and  it 
appearing  that  Christopher  Schumm,  Charles  Donges,  and 
Solomon  Klein,  have  been  duly  served  with  process  herein, 
the  plaintiff  has  leave  to  file  his  petition  against  said  de- 
fendants." Accordingly,  on  the  same  day,  the  plaintiff 
filed  an  amended  petition  against  Christopher  Schumm, 
etal. 

Shortly  thereafter  a  further  entry  was  made,  setting  aside 
this  last  entry,  and  instead  thereof  the  following  entry  was 
ordered  to  be  made:  "It  having  been  suggested  to  the 
court  that  the  sheriff  has  amended  his  return,  plaintiff  has 
leave  to  amend  his  petition  in  the  above  cause,  subject  to 
all  legal  exceptions  to  the  return  of  the  sheriff  and  the 
amendment  thereof." 

Afterward,  on  trial  of  the  cause,  a  verdict  was  rendered- 
for  the  defendants,  followed  by  a  judgment  on  the  verdict. 
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R.  M.  Moore  and  G.  B.  Rogers  v.  David  A.  Powki^i*. 

1.  The  lien  upon  property,  acquired  by  a  levy  of  an  execution,  does 
not  depend  upon  the  continued  possession,  by  the  officer,  of  the 
property  once  legally  seized;  it  may  be  lost,  as  in  other  cases  of 
legal  rights,  or  titles,  by  such  acts,  or  conduct,  on  the  part  of  those 
by  whom  it  is  held,  as  makes  it  iniquitous,  or  unjust,  and  actually, 
or,  at  least,  in  the  nature  of  a  fraud,  to  allow  it  to  be  enforced. 

2.  The  surrender  of  a  doubtful  right  is  a. good  consideration;  and  a 
settlement  made,  on  the  faith  of  it,  there  being  no  fraud,  will  not  be 
disturbed,  especially  when  the  parties  can  not  be  restored  to  thdr 
original  situation. 

Special  Term. — It  appears  that  Moore  and  Rogers  pur- 
chased a  leasehold  estate,  and  certain  fixtures,  constituting  a 
planing  mill,  of  one  Hamlihe.  Powell  at  the  time  had  judg- 
ments against  Hamline.  On  .these  judgments  executions  had 
been  issued,  which  were  levied  on  the  leasehold  and  fixtures. 
Tlie  officer,  after  the  levy,  appears  to  have  kept  actual  pos- 
session of  the  premises  for  only  a  short  time.  He  returned 
the  executions  "not  sold  for  want  of  time."  At  the  time  of 
the  purchase  by  Moore  and  Rogers,  Hamline  was  in  the  pos- 
session of  the  premises;  and  Moore  and  Rogers  appear  to 
have  had  no  knowledge  of  the  judgments  of  Powell,  or  the 
proceedings  to  enforce  them. 

Subsequently,  and  after  Moore  and  Rogers  had  sold  the 
premises  to  third  persons,  a  venditioni  exponas  is  issued,  and 
a  sale  advertised  under  the  levy  upon  the  executions  on  the 
judgments  of  Powell. 

Under  these  circumstances,  Powell  claiming  a  lien  and  a 
right  to  satisfy  his  judgments  by  a  sale  of  the  property,  and 
asserting  that  he  had  a  good  and  valid  lien,  an  agreement 
is  made,  by  which  he  stays  any  fiuther  proceedings — ^assigns 
his  judgments  to  Moore  and  Rogers,  receiving  in  satisfac- 
tion, and  as  a  settlement  of  the  matter,  their  notes,  at  four, 
six,  and  nine  months,  for  the  amoimt  of  his  judgments, 
with  ten  per  cent,  interest. 

The  present  action  is  brought  to  set  aside  the  settlement 
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On  the  ground  of  misrepresentation,  mistake,  and  the  inade- 
quacy of  the  consideration  agreed  to  be  paid  for  the  judg- 
ments assigned. 

W.  B.  Probasco,  Ball  &  Skinner,  and  Smith  &  Lowe,  for 

plaintiffs. 

Fox  &  French,  for  defenda)it.  • 

Ghowon,  J.    Where  an  officer  has  an  execution  against 
personal  property,  and  after  having  made  an  effectual  seizure, 
or  levy,  for  any  reason,  ceases  to  retain  the  actual  and  con- 
tinuous possession,  what  effect   has   this   on   the  plaintiff's 
Tights,  or  on  the  lien  of  the  execution  ?  I  have  been  referred 
on  this  point  to  no  direct  adjudication  by  the  Supreme  Court 
of  the  State.      It  can  scarcely  be  claimed  that  the  continu- 
ance of  the  lien  of  an  execution  depends  on  the  continuance 
of  what  would  be  considered  an  actual  possession,  looking  to 
the  nature  and  character  of  the  property. 

Upon  principle  it  would  appear  that  an  officer,  by  the  levy 
of  an  execution,  acquired  a  right  of  property  only  to  be  lost 
by  such  acts  as  would  take  away  like  rights  of  property  in 
other  cases.  This  right  of  the  officer,  too,  is  essentially  a  legal 
right.  He  seizes  the  property  under  the  authority  of  law. 
The  law  provides  that,  from  the  time  of  such  seizure,  the 
property  shall  be  bound. 

Now,  as  to  legal  rights  in  personal  property,  the  rules  of  law 
ate  well  settled.  One  of  these  is,  that  no  man  can  confer 
upon  another  a  greater  right  than  he  himself  has.  A  pur- 
chaser must  look  to  the  title  he  acquires.  If  there  be  a  better 
legal  title  or  right  to  the  property,  as  to  that  he  buys  at  his 
peri!.  Whether  he  have  notice  of  it  or  not,  makes  no  dif- 
ference. 

The  mere  fact  that  a  man  has   the   actual   possession    of 

property,  gives  him  no  right  to  dispose  of  it  so  as  to  affect 

the  legal  rights  or  title  of  another  person.    It  is  a  well-known 

principle  that  a  purchaser  in  good  faith,  without  notice,  can 

(10) 
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only  be  protected  against  equitable  claims  or  interests.  There 
are  exceptions  to  this  rule  growing  out  of  the  peculiar  na- 
ture of  some  species  of  property,  as  coin  and  negotiable 
securities.  There  are  other  exceptions  growing  out  of  the 
conduct  of  the  party  setting  up  a  legal  right  or  title.  And 
if  there  be  any  such  exception  in  the  present  case,  it  must, 
I  think,  be  founded  in  the  conduct  of  the  defendant,  or  the 
officer  holding  his  executions,  and  not  on  any  inherent  in- 
validity in  the  legal  right.  I  do  not  think  that  it  can  be 
claimed,  with  any  plausibility,  that  the  legal  right,  or  Hen 
under  an  execution,  depends  on  the  continuing  in  the  actual 
possession  of  the  property  once  legally  seized.  All  that  can 
be  properly  claimed  would  be  that  this  legal  right,  or  lien, 
may  be  lost,  as  in  other  cases  of  legal  rights  or  titles,  by 
such  acts  or  conduct  on  the  part  of  those  by  whom  it  was 
held,  as  makes  it  iniquitous  or  unjust,  and  actually,  or  at 
least  in  the  nature  of  a  fraud,  to  allow  it  to  be  enforced. 
4  Harrison,  N.  J.  i66 ;  i  Spencer,  56,  60,  Brewster  v.  Vail. 

What  acts  or  conduct  on  the  part  of  a  plaintiff  in  execu- 
tion, or  of  the  officer  acting  for  him,  will  amount  to  a  waiver 
or  abandonment  of  the  Hen,  or  make  its  enforcement  against 
a  subsequent  creditor  or  purchaser  contrary  to  equity, 
would  of  course  depend,  in  a  great  measure,  on  the  nature 
and  circumstances  of  the  particular  case. 

In  the  manner  in  which  the  present  case  has  been  sub- 
mitted, I  am,  in  effect,  called  upon  by  the  counsel  for  the 
plaintiffs,  to  decide  whether  the  conduct  of  the  defendant 
and  the  officer  holding  the  executions  on  his  judgments, 
operated  as  a  waiver  or  abandonment  of  his  legal  right. 
ITie  defendant  claimed  and  asserted  to  the  plaintiffs  that  he 
had  a  good  lien  on  the  property  in  which  they  were  interested. 
This,  the  plaintiffs,  by  their  agreement  admit.  It  is  the 
very  matter,  I  think,  settled  between  the  parties ;  and  it  was 
settled  because  it  seriously  affected  the  property  in  which 
the  plaintiffs  were  interested,  not  because  they  desired  to 
procure,  by  purchase,  judgments  against  Hamline.  The 
assignment  of  those  judgments  I  consider  a  mere  incident. 
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and  not  the  matter  really  in  the  contemi^ation  of  the  par- 
ties to  the  agreement. 

Would  it  be  right  that  I  should  now  take  up  and  decide 
this  matter,  so  settled  by  the  parties,  as  if  it  were  an  orig- 
inal question  ?  Suppose  I  should  think  that  the  lien  of  the 
defendant  had  been  lost  at  the  time  of  the  agreement ;  yet, 
if  it  presented  even  a  fair  and  proper  matter  of  dispute,  it 
certainly  can  not  be  justly  or  properly  opened,  after  it  has 
been  settled  by  the  parties,  and  more  especially,  after  the 
position  of  things  has  been  so  essentiaUy  changed  that  they 
can  not  be  placed  in  the  situation  in  which  they  were  at 
the  time  of  the  settlement. 

Then  the  officer  had  again  taken  the  possession  or  control 

of  the  property.     It  was  advertised  for  sale.    The  rights  of 

third  persons,  not  parties  to  the  settlement,  nor  to  this  action, 

had  intervened.      The  levy  is  discharged — proceedings  are 

stayed.    How  is  it  possible,  under  such  circumstances,  to 

place  the  defendant,  as  to  his  legal  rights,  in  the  position  he 

stood  at  the  time  of  the  settlement?    The  plaintiffs,  by  that 

settlement,  have  effectually  quieted  a  claim  on  the  property, 

the  title  to  which  they  were  bound  to  protect.    They  now  ask 

to  have  the  question  decided,  as  if  they  had  received  no 

benefit  from  the  agreement ;  and  the  defendant  would  be,  in 

no  respect,  prejudiced  by  setting  it  aside.    Who  can  say,  if 

the  settlement  had  not  taken   place,   the   defendant  would 

not  have  made,  by  a  sale  of  the  property  on  which  he  claimed 

a  lien,  the  amount  of  hi»  judgment  ? 

If  these  views  be  correct,  they  present  a  strong  objection 
to  any  relief  in  a  case  where  no  intentional  fraud  is  claimed. 
But,  independently  of  this  objection,  I  am  by  no  means 
satisfied  that  the  plaintiffs  were  in  a  position,  even  at  the 
time  of  the  agreement,  to  complain  of  the  conduct  of  the 
defendant  in  not  enforcing  earlier  the  lien  of  his  executions. 
This  part  of  the  case,  of  course,  depends  on  the  nature  of 
the  agreement  between  the  plaintiffs  and  Hamline,  their 
notice  of  the  defendant's  claim,  and  the  subsequent  trans- 
actions. 
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There  is  another  view  of  the  case  which  operates  on  my 
mind  to  refuse  the  relief.  I  can  not  find,  from  the  evidence^ 
that  the  declarations  of  the  defendant  were  so  made,  or 
were  of  that  nature  that  the  plaintiffs  can  claim  that  it  was 
in  the  faith  of  their  correctness,  either  in  fact  or  in  law,  that 
the  bargain  was  made.  The  claim  of  the  defendant  was 
not  a  matter  new  to  the  parties.  It  was  known  to  the 
plaintiffs  long  before,  that  he  claimed  a  lien  on  the  property* 
That  they  had  full  time,  and  that  it  was  their  interest  to 
examine  into  the  matter,  can  not  be  doubted.  If  the  lien^ 
to  say  the  least,  once  legally  existed,  the  facts  showing  its 
abandonment  or  loss,  if  any  such  existed,  were  known-  as 
well  to  the  plaintiffs  as  to  the  defendant. 

On  the  whole,  neither  on  the  ground  of  mistake,  mis- 
representation, or  inadequacy  of  price,  do  I  think  the  plain- 
tiffs entitled  to  relief,  and  their  petition  must  be  dismissed,, 
and  a  judgment  entered  for  the  defendant. 


Bernard  M.  Tinan  v.  Clifford  G.  Wayne,  et  Ah. 

The  mere  promise,  by  the  maker  of  a  negotiable  note,  made  to  the 
holder  at  the  time  of  maturity,  that  he  would  pay  the  unpaid  balance 
of  such  note  in  three  further  payments,  at  two,  three,  and  four 
months,  with  interest  at  ten  per  cent,  per  annum,  is  not,  of  itself » 
sufficient  to  release  a  surety  indorser;  some  binding  agreement  for 
an  extension  of  time  to  the  maker,  must  be  shown  before  the  surety 
can  be  released. 

Special  Term. — ^Action  on  a  promissory  note,  made  by 
C.  G.  Wayne  to  the  order  of  Horsley  &  Ehlen,  by  them 
indorsed  to  Amasa  Higbee,  and  by  him  indorsed  to  the 
plaintiff.  Horsley,  Ehlen,  and  Higbee  have  filed  their  an- 
swers, alleging  that  the  plaintiff  contracted  with  the  maker, 
Wayne,  for  an  extension  of  jthat  note,  and  Wayne  agreed 
to  pay  ten  per  cent,  interest  thereon;  all  of  which  was  done 
without  the  knowledge  and  consent  of  these  defendants. 

The  facts  sufficiently  appear  in  the  decision. 
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Bates  &  Scarborough,  for  plaintiff. 

Mallon  &  McDowell,  for  defendants. 

Gholson,  J.  The  defense  relied  on  in  this  case  is,  that  the 
indorsers  were  discharged  by  an  agreement  between  the 
plaintiff  and  the  maker  of  the  note,  for  an  extension  of 
time. 

It  appears  from  the  authorities,  that  an  agreement  between 
the  holder  of  a  note  and  the  maker,  to  extend  the  time  of 
payment  for  a  definite  period,  and  in  consideration  thereof, 
to  receive,  at  the  end  of  that  time,  interest  on  the  debt, 
would  be  a  valid  agreement  on  a  sufficient  consideration, 
and  discharge  the  sureties.  It  would  make  no  difference 
if  the  interest  to  be  paid  was  usurious.  Under  our  law 
the  agreement  would  be  good  to  the  extent  of  the  legil 
interest. 

"It  is  a  valuable  right  to  have  money  placed  at  interest, 
and  it  is  a  valuable  right  to  have  the  privilege,  at  any  time, 
of  getting  rid  of  the  payment  of  interest,  by  discharging 
the  principal.  By  this  contract,  the  right  to  interest  is 
secured  for  a  given  period,  and  the  right  to  pay  off  the 
principal,  and  get  rid  of  paying  the  interest,  is  also  relin- 
<iuished  for  such  period.  Here,  then,  are  all  the  elements 
of  a  binding  contract."     14  Ohio,  348,  351. 

'^e  principle  upon  which  such  a  contract  is  sustained 
appears  to  be  sufficiently  plain.  But  I  do  not  think,  from  the 
evidence  in  this  case,  it  sufficiently  appears  that  any^  such 
contract  was  made  between  the  parties.  The  idea  of  invest- 
^^S  nioney  at  interest  for  a  definite  period,  and  of  relin- 
<|uisl)ixig  the  right  of  getting  rid  of  the  payment  of  interest, 
^^  never  in  the  contemplation  of  the  parties  in  this  case. 
^3  N.  u  240,  Fowler  v.  Brooks. 

y^e  maker  of  the  note,  who  is  the  only  witness  on  this 

V^^Xy  speaks  of  what  passed  between  him  and  the  plaintiff. 

^  ^n  agreement.      He  says  the  agreement  was,  that  the 

plaintiff  "should   retain   the   note   in   his   possession   and   I 

st\ould  pay  along  the  amounts.    When  the  note  fell  due,  I 
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paid  on  the  same  an  hundred  dollars.  The  agreement, 
then,  with  Tinan,  was,  that  I  was  to  pay  the  balance  in 
three  payments,  at  sixty  days,  at  ninety  days,  and  four 
months." 

In  the  last  part  of  his  deposition,  after  the  cross-examina- 
tion, and  on  a  re-examination,  he  says:  "At  the  time  when  I 
made  the  agreement  of  paying  him  the  three  different  pay- 
ments, at  sixty  days,  ninety  days,  and  four  months,  I  agreed 
to  pay  him  interest  at  the  rate  of  ten  per  cent,  per  annum." 

From  all  this  it  is  to  be  fairly  gathered  that  a  debtor  who 
could  not  conveniently  pay  the  whole  amount  of  a  debt,  at 
maturity,  was  indulged  as  to  the  mode  and  times  of  pay- 
ment, and  as  inducement  to  that  indulgence,  a  higher  rate 
of  interest  was  promised,  but  not  secured,  as  it  might  prob- 
ably have  been,  by  making  an  agreement  in  writing.  But 
it  is  not  stated  that  the  creditor  bound  himself  by  any 
promise  not  to  sue.  The  agreement  appears  to  have  been 
confined  to  the  debtor.  An  agreement  on  the  part  of  the 
creditor  would  only  be  inferred  from  the  circumstances.  I 
do  not  think  they  are  sufficient  for  that  purpose.  He  may 
have  promised  to  indulge,  but  the  idea  of  entering  into  a 
contract  for  a  consideration,  was  not  in  his  mind,  and  it 
would,  I  think,  be  a  harsh  construction  so  to  understand  his 
conduct. 

It  may  be  said  that  sureties  are  to  be  favored.  But  they 
certainly  are  not  to  be  favored  by  the  sacrifice  of  the  just 
right  of  creditors,  or  by  putting  such  a  construction  on  their 
dealings  with  debtors  as  will  prevent,  by  rendering  hazard- 
ous, any  indulgence.  The  sureties,  in  this  case,  were  only 
known  to  be  such  from  the  character  of  their  contract. as  a 
collateral  undertaking.  They  had  the  right,  indeed,  it  may 
strictly  be  said  to  have  been  their  duty,  to  have  paid  the 
note  at  maturity,  on  its  non-payment  by  the  maker.  That 
the  holder  did  not  wish  to  invest  by  a  loan  to  the  maker, 
that  he  was  anxious  to  receive  payment,  that  he  was 
unwilling  to  change  the  security  he  held,  abundantly  a]>- 
pears  from  the  evidence.    That  the  indorsers  have,  in  fact. 
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received  any  injury  by  the  delay,  that  they  were  prevented, 
in  fact,  from  taking  up  the  note,  or  that  they  made  any  effort 
to  do  so,  is  not  pretended. 

If,  however,  there  was  a  contract  for  any  consideration 
deemed  valuable,  technically,  the  endorsers  are  discharged. 
They  have  a  right  to  stand  on  such  right.  Exacting  this 
strict  right,  I  think  they  should  show  a  promise  on  the  part 
of  the  creditor,  made  intentionally,  on  a  consideration,  to 
give  time  for  a  definite  period.  There  is,  certainly,  in  this 
case,  no  such  express  promise,  and,  I  think,  none  can  be 
fairly  inferred  from  the  facts  and  circumstances  proved. 

There  will  be  a  judgment  for  the  plaintiff. 


Doe  ex  Dem.  Village  of  Fulton  v.  John  Mehrenpield. 

1-  A  dedication  of  land  to  public  uses  may  be  effected  by  grant,  by 
estoppel,  or  by  following  the  statutory  form  of  dedication. 

2-  Dedications  at  common  law,  in  pais,  operate  by  way  of  estoppel, 
and  not  as  grants. 

3.  The  act  of  1805,  providing  for  the  recording  of  town-plats,  con- 
templated the  entire  plat  of  a  town,  and  did  not  apply  to  smaller 
subdivisions. 

4.  The  recording  of  a  plat,  under  act  of  March  3,  a,  d.  1831,  in  relation 
to  snbdivisions,  would  convey  to  the  public  no  interest  in  the  streets 
^'  a  subdivision,  in  case  the  proprietor  had  failed  or  neglected  to 
*^yc  the  plat  acknowledged;  but  such  act  of  subdivision  and  record, 
wooJd,  with  other  acts  of  the  proprietor,  go  to  prove  a  dedication, 
*f  common  law. 

''ere  can  be  no  dedication  to  the  public  without  an  acceptance  by 
^  public,  and  this  may  be  shown  by  the  occupation  and  use  and 
ower  acts  on  the  part  of  the  public. 

^^KHal  Term. — This  case  arises  on  a  petition  in  error,  to 
^'erse  the  judgment  of  Gholson,  J.,  rendered  at  special  term, 
«  favor  of  the  defendant. 

Th 

^  *^cts  of  the  case  sufficiently  appeai;  in  the  decision, 
jonxi  s^  Nixon,  and  Mills  &  Hoadly,  for  plaintiff  in  error. 

Bates  8c  Scarborough,  and  Egly  &  Dobmeyer,  for  defendant 
in  enor. 
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Storer,  J.  The  plaintiff  claims  title  to  certain  real  property 
within  her  corporate  limits,  as  having  been  heretofore  dedi- 
cated to  the  public,  but  now  unlawfully  withheld  from  the 
public  use,  by  the  defendant. 

On  the  29th  April,  1830,  Samuel  W.  Davies,  claiming  to 
own  ten  acres  adjoining  what  was  then  called  the  Eastern 
Liberties,  subdivided  the  tract  into  lots,  and  recorded  the  plat 
thereof. 

On  this  plat  certain  streets  and  market-places  are  desig- 
nated and  described  by  name — sl  portion  of  which  have  since 
been  occupied  and  enjoyed,  by  the  public,  for  the  purposes 
for  which  they  were  intended.  The  plaintiff,  who  succeeds 
by  law  to  all  the  rights  vested  in  the  town  of  Fulton,  then  a 
corporate  body,  rely  upon  the  plat,  thus  recorded,  to  recover  a 
portion  of  what  is  claimed  to  have  been  intended  to  be  one  of 
the  streets  in  Davies'  subdivision,  the  enjoyment  of  which,  it  is 
alleged,  is  withheld  from  the  public. 

The  act  of  1805,  providing  for  the  recording  of  town  plats, 
was  in  force  when  the  plat  of  the  subdivision  was  made  and 
recorded,  and  was  the  only  law  upon  the  subject.  It  contem- 
plates the  entire  plat  of  a  town,  and  does  not,  in  terms,  apply 
to  subdivisions  of  the  same  territory. 

By  the  2d  section,  the  plat,  when  made  and  acknowledged 
before  the  proper  officers,  vested,  whenever  it  was  recorded, 
the  fee  of  the  streets  and  public  grounds  in  the  county  where 
the  town  was  thus  laid  out. 

By  this  statute,  no  title  passed  to  the  plaintiff  or  her  pred- 
ecessor. On  the  3d  of  March,  183 1,  the  law  of  1805  was 
repealed;  and,  by  the  6th  section,  it  is  provided  that  all  pro- 
prietors of  lots  or  grounds,  in  any  city  or  town  corporate, 
who  have  subdivided,  or  laid  out,  or  who  shall  hereafter  subdi- 
vide or  lay  out  the  same  in  lots  for  sale,  shall  cause  accurate 
and  true  maps,  or  plats  thereof,  to  be  recorded  in  the  office  of 
the  recorder  of  the  cdunty  in  which  such  town,  or  city,  may  be 
situated,  describing,  with  certainty,  all  grounds  laid,  out  or 
granted  for  streets,  alleys,  ways,  commons  or  other  public  uses, 
which  shall  be  acknowledged  before  an  officer  authorized  to 
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take  and  certify  the  acknowledgment  of  deeds,  who  shall  cer- 
tify the  same  in  the  manner  prescribed  for  the  proof  and  ac- 
knowledgment of  deeds;  and  such  map  or  plat,  so  recorded, 
shall  be  deemed  a  sufficient  conveyance  to  vest  the  fee,  of  such 
streets,  etc.,  in  such  city  or  town  corporate,  in  trust  for  the 
uses  expressed  or  intended. 

The  capacity  of  the  plaintiff  to  sue,  is  not  denied,  and  the 
only  question  submitted,  on  the  record,  is  this:  Was  there 
such  a  dedication  of  the  property,  by  Davies,  as  vested  the 
legal  tide  in  the  town  of  Fulton,  for  the  public  use. 

As  the  recorded  plat  was  not  acknowledged  by  the  propri- 
etor, m  the  mode  required  by  the  statute,  no  legal  estate 
could,  therefore,  vest  in  the  donees.  It  may  well  be  regarded 
as  evidence  of  the  donor's  intention  to  dedicate,  but  it  did 
not  create  a  perfect  right ;  although,  if  streets  had  been  occu- 
pied in  accordance  with  the  plat,  the  right  of  the  public  could 
not  then  be  disputed.  The  proprietor  would  be  estopped  from 
denying  it. 

Such  has  been  the  construction  by  our  Supreme  Court  of 
the  several  clauses  of  the  statute  providing  for  the  recording 
of  town  plats.  In  Wright's  Rep.,  749,  Morris  v.  Bowers, 
Judge  Collett  held  that  the  plat  must  have  been  both  acknowl- 
edged and  recorded,  before  the  legal  title  would  vest;  and 
the  same  point  is  decided  in  6  Ohio,  304,  Brown  v.  Manning. 
Under  a  similar  statute,  the  Supreme  Court  of  Michigan 
affirm  the  same  rule ;  holding  that  the  subsequent  admission  of 
the  donor  oi  the  prior  dedication,  even  by  deed,  to  another 
person,  did  not  cure  the  defect  in  the  recorded  plat.  2  Doug. 
256,  People  V.  Beaubien. 

It  is  very  clear,  therefore,  that  the  legal  title  in  the  property 
sought  to  be  recovered,  never  vested  in  the  plaintiff  by  virtue 
of  the  recorded  plat. 

It  is  claimed,  however,  that  the  subsequent  acts  of  Davies, 
and  those  who  claim  under  him,  may  be  referred  to,  in  aid  of 
the  dedication,  and  thus  remove  all  doubts  as  to  the  donor's 
intention.  We  admit  the  propriety  of  such  testimony,  and 
could  give  it  full  effect,  were  the  plaintiff  now  in  possession. 
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claiming  the  property,  in  trust,  for  the  public  use,  and  the 
original  proprietor,  or  his  grantees,  suing  for  the  land;  in 
s^uch  a  case,  there  need  be  no  technical  title,  as  the  question 
would  have  been  merely  upon  the  right  to  occupy  under  the 
license.  The  public  enjoyment  of  the  easement  need  not  be 
supported  by  deed,  if  once  begun,  and  is  acquiesced  in  by  the 
owners  of  the  fee ;  for  there  can  be  no  distinction  between  a 
legal  or  an  equitable  claim  to  the  possession  of  the  public, 
provided  the  use  is  consistent  with  the  purposes  of  the  dedi- 
cation. On  this  principle,  the  case  of,  6  Peters,  432,  The  City 
of  Cincinnati  v.  White,  was  decided,  and,  as  we  believe,  upon 
the  broadest  view  of  the  whole  question,  where  the  rights  of 
the  public  were  fully  examined  and  determined. 

The  plaintiff  does  not  pretend  that  she  has  ever  assented  to 
the  dedication,  or  been  in  the  enjoyment  of  the  easement. 

If  they  had  proved  an  occupation,  with  the  consent  of  Da- 
vies,  and  their  right  had  been  disturbed,  they  would  have 
their  remedy ;  but  the  proposition,  in  the  imperfectly  executed 
plat,  to  dedicate,  never  having  been  accepted  by  those  who 
represented  the  public,  could  not  confer  a  right  until  the 
agreement  was  executed  by  some  unequivocal  act  on  the  part 
of  the  donees. 

We  suppose  there  is  no  obligation  upon  a  municipal  corpo- 
ration to  accept  the  grant  of  a  street,  on  the  offer  of  any  pro- 
prietor to  set  apart  a  portion  of  his  estate  for  that  purpose. 

She  may  withhold  her  assent,  and  no  title  will  pass. 
Such  a  power  should  always  be  reserved  to  the  public  author- 
ities, else  the  highways  of  a  city  or  town,  instead  of  being" 
regularly  laid  out  and  symmetrically  numbered,  may  be  as 
irregular  in  their  form,  width,  and  adaptation  to  the  public 
benefit,  as  the  caprice  or  humor  of  the  individual  may 
dictate. 

In  that  case,  the  city  would  cease  to  supervise  and  control 
the  streets  and  avenues;  the  authority  would  be  practically 
withdrawn  from  her  appointed  agents,  and  confided  to  the 
owners  of  lots  within  the  corporate  limits. 

In  the  case  of  Brown  v.  Manning,  already  referred    to. 
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Judge  Lane,  ^vho  delivered  the  opinion  of  the  court,  lays 
clown  the  law  thus:  "It  is  now  well  settled,  that  where  lands 
are  dedicated,  by  the  owners,  to  any  lawful  use,  and  are  used 
for  the  object,  and  in  the  manner  contemplated  by  the  owner, 
it  inures  as  a  grant.  The  existence  of  a  grantee  is  not  essen- 
tial to  the  validity  of  such  dedication,  nor  is  any  particular 
form  of  words  necessary  to  give  it  effect.  If  accepted  and 
used  by  the  public,  in  the  manner  intended,  it  works  an  es- 
toppel 'in  pais,'  precluding  the  donor,  and  all  claiming  in 
his  right,  from  asserting  any  ownership  inconsistent  with 
such  use." 

This  is  but  the  affirmance  of  the  general  rule,  adopted  by 
the  Supreme  Court  of  the  United  States,  in  6  Peters,  432, 
and  since  recognized  in  7  Ohio,  Part  2,  135,  Bryant  v.  Mc- 
Candless;  7  Ohio,  Part  i,  217,  Le  Clerc  v.  Gallipolis;  8 
Ohio,  298,  Cincinnati  v.  First  Presb.  Church ;  9  Howard,  U* 
S.,  10,  Irwin  v.  Dixion ;  i  R.  I.  522,  Simmons  v.  Cornell. 

If  we  apply  the  principles  of  these  cases  to  this  action,  we 
find  no  actual  acceptance  or  use  of  the  property  by  the  donees. 
Within  a  very  few  years  from  the  time  the  plat  was  recorded, 
it  was  claimed  to  be  private  property,  and  permanently  im- 
proved. It  never  was  open  to  the  public  use,  nor  could  it  have 
been  enjoyed  as  a  thoroughfare  from  the  fact  that  it  was  a 
part  of  a  side  hill,  into  which  the  highway  must  have  been 
dug  at  an  unusual  depth,  and  which  at  the  time  of  the  al- 
leged dedication,  would  seem  to  forbid  the  practicability  of  its 
present  enjoyment. 

If  the  street  had  been  extended  to  the  point  claimed,  it 
would  have  terminated  upon  the  land  of  another  individual, 
without  leading  into,  or  being  connected  with,  any  outlet  for 
the  public  use ;  and  we  may  well  infer,  it  was  not  the  inten- 
tion of  the  proprietor  to  donate  an  easement,  when  it  could 
not  have  been  reasonably  supposed  it  would  be  of  any  value 
to  the  public. 

This  view  is  further  sustained  by  proof  that  the  street 
claimed  to  have  been  laid  out,  some  fifty  feet  in  width,  could 
not  have  had  any  existence  beyond  the  point  west  o^  the 
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Columbia  road;  as  it  appears  by  the  plat,  that  other  propri- 
etors, who  are  named  as  having  donated  a  portion  of  their 
property  for  the  use  of  the  street,  never  executed  their  inten- 
tion, and  the  purpose  must,  therefore,  have  failed. 

In  all  cases  where  a  dedication  is  recorded,  there  must  be 
proof  of  an  intention  to  donate,  by  some  unequivocal  act ;  it 
must  not  be  doubtful  or  conjectural.  8  Adol.  &  Ellis,  99,  Bar- 
raclough  v.  Johnson;  11  Mees.  &  Wels.  827,  Poole  v.  Huskin- 
son ;  5  Watts  &  Serg.,  141,  Gowen  v.  Phil.  Exch.  Co. 

We  might  well  dispose  of  this  case  on  the  ground  that 
there  was  no  proof  of  an  intention  to  dedicate  the  property 
in  controversy;  and  when  we  find  that  the  defendant,  under 
the  eye  of  the  plaintiff,  and  with  her  knowledge  of  his  asser- 
tion of  title,  has  purchased  his  lot,  recorded  his  deed,  and 
erected  valuable  buildings,  with  the  belief,  in  good  faith,  that 
he  held  the  paramount  title,  he  ought  not  now  to  be  disturbed, 
unless  a  very  clear  case  is  made,  and  a  valid  claim  to  the  pos- 
session established  by  the  plaintiff. 

We  find  no  such  claims  to  exist,  and,  therefore,  affirm  the 
judgment  of  the  court  of  special  term. 

Judgment  afHrmed. 


W.  A.  Work  &  Son  v.  Samuei.  M.  Haughton,  et  al. 

1.  In  an  action  for  non-performance  of  contract,  brought  by  A  against 
B,  wherein  a  discovery  is  asked  against  C  and  D,  and  that  a  judg- 
ment, for  the  damages  sustained,  may  be  rendered  against  them,  in 
case  it  appears  that  they  were  parties  to  the  contract,  a  general  de- 
murrer to  the  petition  will  be  sustained  on  behalf  of  C  and  D. 

2.  A  discovery  can  not  be  claimed  in  a  petition  to  enable  the  plain- 
tiff to  find  out  the  character  and  extent  of  his  actual  cause  of  action. 
The  petition  must  contain  a  concise  statement  of  facts,  showing,  ol 
itself,  a  cause  of  recovery  against  the  defendants  named. 

Special  Term. — On  demurrer  to  the  petition. 

The  allegations  of  the  petition  are  sufficiently  stated   in 
the  decision. 
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Woodruff  &  Hopkins,  for  plaintiffs. 

Tilden,  Rairden  &   Curwen,   for  defendants   Mitchell   & 
Wanzer. 

James  &  Jackson,  for  defendant  Haughton. 

Spexcer,  J.  The  petition  sets  forth  that  the  defendant, 
Haughton,  being  a  broker  engaged  in  the  purchase  and 
sale  of  provisions,  in  Cincinnati,  the  plaintiffs  gave  him 
instructions  to  procure  for  them  five  hundred  tierces  of  can- 
vased  smoked  beef,  at  a  price  stipulated,  to  be  delivered  in 
lots  of  one  hundred  tierces,  in  the  months  of  May,  June, 
and  July,  and  two  hundred  in  August,  1855 ;  that  Haugh- 
ton, by  way  of  reply,  wrote  {daintiffs  that  he  could  procure 
four  hundred  tierces  of  the  meat  required,  deliverable  in 
lots  of  one  hundred  tierces  in  the  months  named;  that 
I^aintiflFs  accepted  the  proposition,  and  ordered  them  to  be 
forwarded;  that  Haughton,  shortly  after,  wrote  plaintiffs 
that  he  had  closed  a  purchase  for  them,  as  desired ;  by  which 
it  is  averred  that  Haughton  became  bound  to  furnish  the 
plaintiffs  with  meat  in  all  respects  merchantable,  and  of 
good  quality.  Petition  further  avers  that  Haughton  did 
not  inform  plaintiffs,  at  the  time  of  making  the  contract, 
who  the  parties  were  from  whom  hq  purchased.  That  in 
pursuance  thereof,  Haughton  shipped  and  plaintiffs  received, 
two  hundred  and  one  tierces  of  meat,  of  an  unmerchantable 
quality,  and  defective  in  weight  and  in  other  particulars, 
and  so  did  not  comply  with  his  contract  in  that  respect. 
That  as  soon  as  plaintiffs  ascertained  these  defects,  they 
wrote  to  Haughton,  notifying  him  that  they  should  look  ta 
him  to  make  good  the  damages,  and  should  retain  what 
meat  had  been  received,  under  protest;  that  the  damage 
should  be  made  good,  which  Haughton  promised  and  under- 
took to  do,  but  neglected;  and  on  the  contrary,  sent  for- 
ward other  meat,  so  defective  in  quality  that  plaintiffs 
absolutely  refused  to  receive  the  same.  Petition  further 
avers  that  the  difference  in  value  between  good  meat  of  the 
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quality  contracted  for,  and  that  received,  was  some  five 
cents  per  pound,  and  the  whole  damage  sustained  by  them 
some  $2,970. 

Petition  then  avers,  that  Haughton,  when  called  upon  to 
make  good  the  contract,  asserts,  in  defense,  that  he  was 
merely  acting  as  plaintiffs'  agent,  and  that  if  there  was  any 
liability  to  plaintiffs,  it  rests  upon  the  other  defendants. 
Mitchell  &  Wanzer,  with  whom  he  claims  he  made  the  con- 
tract, on  plaintiffs*  behalf.  But  plaintiffs  deny  that  Haugh- 
ton ever  gave,  or  offered  to  give,  them  any  evidence  of  the 
claim  against  Mitchell  &  Wanzer.  The  plaintiffs,  therefore, 
ask|  that  if  there  be  any  contract  existing  between  Mitchell 
&  Wanzer  and  Haughton  as  plaintiffs'  agent,  that  the  same 
may  be  disclosed  by  the  defendants;  and  if  it  shall  have 
been  so  executed  as  to  bind  Mitchell  &  Wanzer  to  the  plain- 
tiffs, that  they  may  have  the  benefit  of  it;  and  if  it  should 
appear  upon  the  trial,  that  they  are  liable  to  the  plaintiffs 
for  a  breach  of  the  contract,  that  judgment  may  be  ren- 
dered against  them  accordingly. 

Whereupon  the  plaintiffs  ask  judgment  against  the  said 
Haughton,  and  against  the  said  Mitchell  &  Wanzer,  for  said 
sum  of  $2,970,  etc. 

To  this  petition  Mitchell  &  Wanzer  have  demurred  gen- 
erally. 

It  is  perfectly  apparent  that  no  cause  of  action  whatever 
IS  stated  in  the  petition  against  Mitchell  &  Wanzer.  It  is 
not  averred  that  the  plaintiffs  made  any  contract  with  them 
which  has  not  been  fulfilled,  nor  that  thev  have  committed 
any  breach,  etc.;  but  that  Haughton  told  the  plaintiffs  that 
such  a  contract  had  been  made ;  wherefore  a  discovery  is  asked 
for,  etc. ;  and  if  it  should  turn  out  that  a  contract  was  made, 
and  has  been  broken,  that  a  judgment  may  be  rendered 
against  said  Mitchell  &  Wanzer.  Whereupon  a  joint  judg- 
ment is  asked  against  all  three  of  the  parties.  It  has  been 
so  often  decided,  since  the  adoption  of  the  code,  that  a  dis- 
covery can  not  now  be  asked  for  in  a  petition,  that  it  is 
only  necessary  to  refer  to  it  for  the  purpose  of  settling  this 
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case  to  these  defendants.  There  is  no  propriety  in  any 
aspect  of  the  case,  in  joining  these  defendants  with  Haugh- 
ton,  in  the  same  action.  There  can  not  be  a  joint  recovery 
against  them,  for  it  is  not  pretended  there  is  a  joint  liability. 
The  plaintiffs,  if  they  have  any  claim,  must  hold  either 
against  Haughton,  or  against  the  other  parties,  severally,  not 
against  both.  They  have  made  but  one  contract,  and  are  at 
liberty,  perhaps,  to  select  which  of  the  parties  they  will  pro- 
ceed against.  They  aver,  however,  that  their  contract  was 
made  with  Haughton,  individually,  and  that  they  told  him 
they  should  look  to  him  to  make  it  good,  and  that  he 
promised  to  do  so.  If  now,  after  liaving  been  informed 
who  the  contracting  parties  were,  they  choose  to  proceed 
against  Haughton,  they  can  not  go  against  the  other  parties 
at  the  same  time. 
The  demurrer  will  therefore  be  sustained. 


State  Bank  op  Ohio  v.  James  H.  Oliver,  ET  ai,. 

I.  An  allegation  in  a  petition  that  the  defendant  debtor  has  ''no 
goods,"  is  not  sufficient  to  maintain  an  action  under  section  458  of 
die  code,  where  the  creditor  seeks  to  subject,  to  the  payment  of  his 
jadgment,  mopeys  owing  to  the  debtor;  th«  code  allows  such  action 
when  the  judgment  debtor  has  not  personal  or  real  property  suffi- 
cient to  satisfy  the  judgment. 

^  It  is  a  fundamental  rule  of  all  pleading  that  all  averments  shall  be 
direct  and  positive:  the  accompanying  affidavit  of  verification  may 
be  made  on  belief,  but  the  averments  of  the  pleading  should  be 
positive  statements  of  facts. 

Special  Term. — On  general  demurrer  to  the  petition,  on 
behalf  of  Joseph  Cox,  one  of  the  defendants. 

The  allegations  of  the  petition  are  sufficiently  stated  in 
the  decision. 

Taft,  Key  &  Perry,  for  plaintiff. 

Joseph  Cox,  for  defendant. 
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Spencer,  J.  The  petition  avers  that  plaintiflE  obtained 
judgment  against  Lewis  &  Oliver  for  the  sum  of  $392  and 
costs,  at  February  term  of  this  court,  upon  which  an  ex- 
ecution has  been  issued  and  returned,  *no  goods."  That 
the  plaintiff  believes  the  defendant.  Cox,  has  money  of  one 
or  the  other  of  the  defendants  in  his  possession,  which 
ought  to  be  applied  in  payment  of  the  judgment,  and 
which  he  unjustly  withholds;  plaintiff,  therefore,  asks  judg- 
ment that  Cox  may  pay  to  plaintiff  the  money,  or  as  much 
as  may  be  necessary  to  satisfy  their  judgment  and  costs. 

To  this  petition  Cox  demurs  generally. 

The  only  warrant  for  such  an  action,  is  section  458  of  the 
code,  which  provides  that  "when  a  judgment  debtor  has 
not  personal  or  real  property  subject  to  levy,  on  execution, 
sufficient  to  satisfy  the  judgment,  any  equitable  interest 
which  he  may  have  in  lands,  etc.,  or  any  money,  etc.,  which 
he  may  have  in  the  possession  of  any  person,  etc.,  shall  be 
subject  to  the  payment  of  such  judgment,  by  action." 

To  sustain  such  an  action,  it  must  appear  in  the  petition 
that  the  judgment  debtor  has  no  property,  real  or  per- 
sonal, subject  to  execution.  There  is  no  such  averment  in 
this  petition,  but  simply  an  averment  that,  upon  an  execution 
issued,  a  return  has  been  made  of  "no  goods;"  non  constat, 
but  there  may  be  lands  subject  to  execution,  and  it  should 
have  been  shown  on  the  execution  and  a^^erred  in  the 
petition  that  there  were  none.  I  suppose,  that  under  this 
section  of  the  code,  as  under  the  old  law,  an  averment  that 
an  execution  has  been  issued,  and  returned  no  goods,  chat- 
tels, lands,  or  tenements,  or  no  property,  real  or  personal, 
found  whereon  to  levy,  would  be  equivalent  to  an  averment 
that  the  defendant  had  no  property,  real  or  personal,  where- 
on to  levy. 

I  may  take  occasion  to  say,  that  this  petition  contains 
another  defect,  quite  common  in  pleadings  now-a-days,  and 
which  ought  to  be  corrected — i.  e.,  its  averments,  so  far  as  they 
go  to  charge  the  defendant,  Cox,  are  not  positive,  but  made  on 
belief  only.      The  averment  is,  "that  plaintiff  believes  that 
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Cox  has  money/'  etc.  Now  it  is  a  fundamental  rule  of  plead- 
ing, not  altered  by  the  code,  that  all  averments  shall  be  direct 
and  positive.  If  the  plaintiff  believes  the  fact  to  be  as  stated, 
let  him  aver  it  so  to  be.  His  affidavit  verifying  the  petition 
expresses  only  belief  of  the  truth  of  the  matters  therein 
averred.  So  if  the  plaintiff  may  set  forth  his  belief  for  the 
fact,  the  defendant  may  answer  by  putting  in  his  belief  for 
the  fact,  and,  instead  of  denying,  positively,  that  he  has 
moneys  belonging  to  the  judgment  debtor,  may  say  he  be- 
lieves he  has  not,  etc.,  and  a  jury,  or  court,  in  passing 
upon  the  issue  thus  made  up,  would  find  only  the  belief  of 
the  parties. 

Pleadings  must  be  so  drawn  as  to  present  issues  of  fact, 
or  law;  not  matters  of  belief.  The  demurrer,  for  this,  as 
wen  as  upon  the  other  ground,  must  be  sustained. 


C.  W.  West  &  Co.  v.  M.  Dodsworth,  et  ai.. 

1.  The  facts  necessary  to  constitute  a  cause  of  action  should  be  stated 
in  the  body  of  the  petition,  and,  except  in  the  case  of  actions  founded 
upon  written  instruments  for  the  unconditional  payment  of  money 
provided  for  in  section  122  of  the  code,  should  be  concisely  stated, 
without  the  necessity  of  a  reference  to  an  exhibit 

2.  In  an  action  for  recovery  of  money  upon  an  undertaking  in  error, 
where  the  bond  is  referred  to  in  the  petition  as  "filed  herewith 
marked  A,"  and  it  becomes  necessary  to  look  beyond  the  petition  to 
the  exhibit,  in  order  to  discover  the  character,  amount,  and  condi- 
tion of  the  bond,  the  pleading  is  not  sustainable  by  any  provision  of 
the  code. 

3-  The  nature  and  extent  of  the  obligation  should  be  alleged  in  the 
petition,  showing  the  facts,  amount,  and  foundation  of  plaintifts' 
claim. 

Special  Term. — On  general  demurrer  to  petition. 

The  allegations  of  the  petition  are  sufficiently  stated  in  the 
decision. 

R.  D.  and  J.  H.  Handy,  for  plaintiffs. 

J.  T.  Crapsey,  for  defendants, 
(n) 


murrer. 
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Spencer,  J.  The  petition  avers  that  the  defendants  ex- 
ecuted a  bond,  of  which  a  copy  is  filed  therewith  marked  A, 
and  prayed  to  be  made  part  thereof.  That  after  the  making 
of  said  bond,  the  defendant,  Bennett,  prosecuted  his  petition 
in  error  before  the  district  court  of  Hamilton  county,  and  the 
judgment  of  the  court  below  was  affirmed;  but  notwith- 
standing such  affirmance,  the  defendants  have  not  paid  to 
plaintiffs  the  amount  of  said  judgment  and  costs,  as  by  said 
bond  they  were  bound  to  do.  Wherefore  plaintiffs  say  the 
condition  of  the  bond  has  been  broken,  and  the  defendants 
ought  to  pay  the  penalty  thereof, '  which  said  penalty  of 
$246.46  they  say  is  due  and  unpaid,  and  for  which  they 
demand  judgment.    To  this  petition  there  is  a  general  de- 


I 


The  undertaking  is  in  these  words: 

"State  of  Ohio,  Hamilton  County,  to-wit: 

Joseph  S.  Bennett, 
against 
Charles   West   and   Joseph 
ToRRENCE,  partners  as  C.  W. 
West  &  Co. 

Whereas,  Joseph  S.  Bennett,  plaintiff  in  error,  has  institu- 
ted proceedings  in  the  district  court,  in  and  for  the  county  of 
Hamilton,  to  reverse  a  judgment,  .rendered  by  the  court  of 
common  pleas  of  said  county,  at  its  January  term  of  1855, 
for  the  sum  of  one  hundred  and  twentv  dollars  and  fifty- 
three  cents,  and  seven  dollars  and  eighty-one  cents,  costs  of 
action,  in  favor  of  Charles  W.  West  and  Joseph  Torrence, 
partners  as  C.  W.  West  &  Co.,  defendants  in  error,  against 
the  said  Joseph  S.  Bennett. 

Now,  therefore,  we,  Joseph  S.  Bennett,  and Dods- 
worth, of  the  county  of  Hamilton  and  State  of  Ohio,  do 
bind  ourselves  to  the  said  Charles  W.  West  and  Joseph  Tor- 
rence, partners  as  C.  W.  West  &  Co.,  defendants  in  error,  in 
the  sum  of  two  hundred  and  forty-six  dollars  and  forty-eight 
cents. 


APRIL  TERM,  1856.  163 

C.  W.  West  &  Co.  V.  M.  Dodsworth,  et  al. 

That  if  the  said  judgment  shall  be  affirmed  in  whole,  or  in 
part,  we  will  pay  to  the  said  Charles  W.  West  and  Joseph 
Torrence,  partners  as  C,  W.  West  &  Co.,  defendants  in 
error,  the  whole  or  the  part  of  said  judgment  affirmed,  and 
the  costs  in  the  district  court. 
Dated  at  Cincinnati,  this  19th  day  of  May,  a.  d.  1855. 

J.  S.  BENNETT, 
M.  DODSWORTH. 

Subscribed  in  presence  of 

THOMAS  SPOONER, 
Clerk  of  District  Court  ol  Hamilton  County,  Ohio. 
By  E.  Page,  Deputy. 

Approved  and  filed  this  19th  day  of  May,  A.  D.  1855. 

THOMAS  SPOONER, 
Clerk  of  District  Court  of  Hamilton  County,  Ohio 
By  E.  Page  Deputy." 

The  question  has  often  been  presented  in  this  court  as  to 
the  propriety  of  referring  to  an  exhibit  as  part  of  the  peti- 
tion, and  relying  upon  its  contents  to  help  out  the  statement 
of  a  cause  of  action.     With  the  single  exception  of  a  class 
of  cases  especially  provided  for  in  section   122  of  the  code 
{i.  e.,  of  actions  founded  upon  written  instruments  for  the 
unconditional  payment  of  money),  I  know  of  no  authority 
therein  for  looking  out  of  the  pleading  to  an  exhibit,  or  other 
matter  referred  to.  to  ascertain  the  foundation  of  the  action. 
It  is  certain  that  such  a  system  of  reference  was  not  allowed 
at  common  law,  and  even  when  a  reference  was  made  to  an 
exhibit  in  chancery,  the  substance  of  it  was  incorporated  in 
ihe  body  of  the  bill.     Nor  do  I  think  the  code  intended  to 
adopt  a  new  rule  in  this  respect.     On  the  contrary,  it  requires 
by  section  85,  that  the  petition  shall  contain  "a  statement  of 
the  facts  constituting  the  cause  of  action,  in  concise  language, 
a  demand  of  the  relief  sought,  and  if  it  be  the  recovery  of 
tnoney,  the  amount  claimed."    By  which,  as  I  understand, 
the  iacts  must  be  set  forth  in  the  body  of  the  petition,  and 
not  by  reference  to  another  paper,  or  record.     Nor  do  I  mean 
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to  encourage  a  practice  of  inserting  at  length,  in  a  pleading, 
a  voluminous  record,  or  instrument  of  writing,  upon  which  a 
claim  is  founded,  but  the  substance,  only,  or  so  much  thereof 
as  is  relied  on  to  sustain  the  action  or  the  defense.  If,  there- 
fore, I  were  compelled  to  decide  this  demurrer  upon  this  point 
alone,  I  should  certainly  sustain  it,  because,  without  referring 
to  the  instrument  accompanying  this  petition,  there  is  no 
promise  set  forth  in  the  petition  which  is  alleged  to  be 
broken. 

If  the  exhibit,  however,  were  embodied  in  the  petition,  it 
would  still  be  demurrable.    It  ends  as  follows: 

"That  if  the  said  judgment  shall  be  affirmed  in  whole,  or 
in  part,  we  will  pay  to  the  said  Charles  W.  West  and  Joseph 
Torrence,  partners  as  C.  W.  West  &  Co.,  defendants  in  error, 
the  whole  or  the  part  of  said  judgment  affirmed,  and  the 
costs  in  the  district  court." 

Now,  although  the  petition  avers  that  the  judgment  of  the 
court  below  was  affirmed,  and  that  the  same,  with  costs,  has 
not  been  paid,  it  does  not  set  forth  what  the  amount  of  that 
judgment  is,  nor  of  the  costs  on  the  judgment  in  error;  so 
that  we  can  not  tell  for  what  a  judgment  should  be  rendered 
in  case  of  a  default.  The  plaintiff  is  not  entitled  to  .the 
penalty  of  his  bond,  but  only  to  the  amount  due  upon  the 
judgment  rendered. 

The  demurrer  will  be  sustained,  and  leave  given  to  amend. 


Administrator,  etc.,  o?  John  M.  Miller,  dec'd,  v.  Thomas 

Montague,  et  al. 

1.  Under  the  chancery  act  of  1831,  where,  in  proceedings  to  restrain 
the  defendant  from  alienating  certain  real  property,  the  plaintiff  was 
ordered  to  give  bond,  according  to  law,  in  the  sum  of  $500,  the 
same  is  simply  a  bond  of  indemnity,  and  nothing  more. 

2.  And  where  the  clerk,  in  such  case,  fills  up  and  accepts  a  bond,  in 
the  usual  form  re<|uired  in  restraining  proceeding  at  law,  and  condi^ 
tioned  "to  pay  all  costs  and  moneys  due,  or  to  become  due»  from 
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^id  complainant  in  said  suit  or  judgment  at  law,  and  all  moneys 
and  costs  which  shall  be  decreed  against  him  in  case  said  injunc- 
tion shall  be  dissolved,"  yet  it  can  only  be  enforced  as  a  bond  of 
indemnity. 

Sp^ciai.  Term. — On  general  demurrer  to  the  original  and 
amended  petition. 

T^^  allegations  of  the  original  and  amended  petition  are 
sufficiently  stated  in  the  decision. 

T.  J.  Strait,  for  plaintiff. 

Ferguson  &  Long,  tor  defendants." 

Spencer,  J.    The  petition  discloses  that  in  the  year  1845, 
the  defendant,  Montague,  filed  a  bill,  in  chancery,  in  the  court 
of  common  pleas,  against  the*  plaintiff's  intestate,  in  which 
he  prayed  an  injunction,  restraining  thedefendants  from  dispos- 
ing of  a  certain  lot  of  land  in  Fulton,  in  said  county ;  that  there- 
upon, an  injunction  was  allowed  by  one  of  the  judges  of  that 
court,  restraining  the  defendants  from  disposing*  of  said  land, 
until  the  further  order  of  the  court.      Said  injunction  was 
allowed  upon  condition  that  the  complainant  should  give  bond, 
conditioned  according  to  law,  in  the  sum  of  $500,  to  abide  the 
further  order  of  the  court.    That,  thereupon,  th€  complainant, 
Montague,  now  defendant,  in  conjunction  with  his  co-de- 
fendants, Masson  &  Pollock,  executed  a  bond  in  the  sum  of 
$500,  to  the  plaintiff's  intestate,  which,  after  reciting,  the  filing 
of  said  bill  and  the  allowance  of  said  injunction,  is  condi- 
tioned to  become  void,  in  case  the  said  Montague  shall  prose- 
cute said  injunction  to  effect,  and  pay  all  costs  and  moneys 
^ue,  or  to  become  due,  from  said  complainant,  Montague,  in 
said  suit,  or  judgment  at  law,  and  all  moneys  and  costs  which 
should  be  decreed  against  him,  in  case  said  injunction  should 
be  dissolved,  otherwise  said  bond  to  remain  in  full  force,  etc. 
Petition  avers  that  afterward,  such  proceedings  were  had  in 
said  cause  as  that,  at  the  April  term,  1855,  of  the  district  court, 
a  decree  was  rendered  therein  in  favor  of  the  present  plaintiff, 
as  the  representative  of  said  Miller,  against  said  Montague. 
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ordering,  among  other  things,  a  dissolution  of  said  injunction,, 
the  rescission  of  a  certain  contract  in  regard  to  said  lot, 
and  payment  to  the  plaintiff,  of  certain  moneys  and  prop- 
erty received  by  Montague,  on  account  thereof,  which  were 
afterward,  by  further  decree  of  the  court,  found  to  amount 
to  $564.23.  Petition  avers  the  issuing  of  an  execution 
upon  said  decree  and  its  return  unsatisfied,  etc. ;  and  that  the 
same  is  still  wholly  due  and  unpaid,  wherefore  a  judgment  is 
demanded  against  the  defendants  for  the  amount  specified 
in  the  bond,  being  $500. 

To  this  petition  a  general  demurrer  was  filed,  and  oa 
hearing  before .  Gholson,  J.,  was  sustained,  on  the  ground 
that  the  object  of  the  bond  was  to  procure  the  allowance  of 
the  injunction;  that  the  clerk  was  required  to  take  it,  con- 
ditioned according  to  law,  and  that  it  was  inoperative,  or 
unwarranted,  so  far  as  it  professed  to  bind  the  sureties  to 
the  payment  of  the  amount  of  any  decree  that  might  be 
rendered  in  favor  of  the  defendant  (plaintiff's  intestate),  but 
it  should  have  been  conditioned  to  indemnify  the  defendant 
against  any  harm  that  might  be  sustained  by  him  by  reason  of 
the  injunction,  or  for  the  payment  of  any  judgment  or  decree 
rendered  in  his  favor  in  respect  thereof.  This  decision 
seems  to  me*  to  have  been  properly  made.  The  only  cases 
in  which  the  law  itself  expressly  points  out  the  condition  of 
the  bond,  is  where  the  application  is  made  to  restrain  pro- 
ceedings at  law.  Sections  42,  43,  44,  and  45,  of  the  chan- 
cery practice  act,  provides  for  such  cases;  section  42  re- 
quires the  court  to  fix  the  amount  of  the  bond;  section  43. 
states  the  condition  of  the  bond,  viz.,  to  pay  the  amount  re- 
covered in  the  judgment  at  law,  and  upon  the  decree  in 
chancery,  in  case  the  injunction  shall  be  dismissed.  Sections 
44  and  45  require  the  court,  in  all  such  cases,  i.  e.,  staying 
proceedings  at  law,  upon  the  dissolution  of  the  injunction^ 
to  render  a  decree  in  favor  of  the  plaintiff  at  law,  for  the  debt 
and  damages  recovered  at  law,  and  for  the  interest  and  costs 
in  chancery,  with  penalty.  In  all  other  cases,  the  court,  etc. 
(Sec.  50),  are  authorized  to  grant  injunctions  wherever  they 
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are  usual  in  equity,  ''and  to  impose  such  conditions  upon 
the  party  obtaining  it,  as  shall  seem  to  them  equitable." 
One  of  these  conditions  is,  the  giving  of  a  bond,  the  terms 
and  amount  of  which  are  left  to  the  discretion  of  the  court, 
or  judge,  granting  the  injunction.  In  the  present  case,  the 
amount  was  fixed,  but  the  terms  not  prescribed ;  there  was 
simply  a  direction  to  give  bond,  according  to  law,  which 
must  be  intended  to  indemnify  the  party  against  the  conse- 
quences of  the  order,  and  nothing  more — i.  e.,  against  the 
damage  resulting  from  the  injunction.  This  was  all  that 
could  be  in  the  contemplation  of  the  judge  or  the  parties. 

But  the  plaintiff  has  filed  an  amended  petition,  in  which 
he  sets  forth  that  "his  intestate,  in  his  lifetime,  and  the 
plaintiff  as  his  administrator,  have  been  injured  by  means 
of  the  allow*ance  of  said  injunction,  as  in  said  petition  set 
forth,  and  sustained  damages  on  account  thereof,  in  the 
sum  of  $60345,  wath  interest,"  being  the  amount  of  said  de- 
cree, etc.  And  to  the  petition,  as  amended,  the  defendants 
have  again  demurred. 

The  injury  now  complained  of,  certainly  falls  within  the 
proper  condition  of  the  bond,  conceding,  as  the  demurrer 
does,  that  the  plaintiff  has  been  injured  by  the  allowance  of 
this  injunction,  in  the  sum  stated,  and  the  plaintiff  ought  to 
be  reimbursed  for  it,  and  have  a  good  cause  of  action  there- 
for. It  is  true  that  the  decree  itself  furnishes  no  evidence 
of  the  amount  of  this  injury,  but  the  plaintiff  may  as  well 
select  that  as  any  other  sum,  to  express  his  damage.  The 
restraint  of  lawful  right,  it  seems  to  me,  must  imply  the 
receiving  of  some,  at  least  nominal  damage.  But  the 
party  thus  restrained  can  recover  nothing  more  than  the 
damage  actually  proven;  and  to  admit  of  such  proof,  the 
special  damage  should  be  alleged;  so  that,  although  I  feel 
bound  to  overrule  the  demurrer,  by  reason  of  the  nominal 
damages  sustained  by  the  plaintiff,  I  can  net  give  the  plain- 
tiff judgment  for  anything  more  than  such  nominal  dam- 
ages, etc. 
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Johnson  Brothers  &  Co.  v.  Gabriel  A.  Taylor. 

The  right  to  set  off  one  judgment  against  another  can  not  be  defeated 
by  the  plaintiff,  in  the  later  judgment,  making  an  assignment  of  his 
expected  judgment  to  a  third  party. 

Special  Term. — ^The  facts  sufficiendy  appear  in  the  de- 
cision. 

£.  M.  Johnson,  for  plaintiffs. 

Worthington  &  Matthews,  for  defendant. 

Spencer,  J.  The  facts  of  this  case  are  these:  Morse  & 
Coleman  sued  out  an  attachment  against  Benjamin  F.  Bruce, 
and  gave  bond,  with  Gabriel  Taylor  as  surety,  to  indemnify 
the  defendant  in  the  attachment.  On  motion,  the  attach- 
ment was  dissolved,  but  Morse  &  Coleman  recovered  a  judg- 
ment in  the  action  for  $1,033.33.  Bruce  brought  an  action 
against  Morse  &  Coleman  and  Taylor,  on  the  attachment  bond, 
in  which  Taylor  alone  was  served  with  process,  for  improperly 
suing  out  the  attachment,  and  recovered  a  judgment  therein 
for  $520.  On  the  day  when  the  verdict  was  rendered  in  this 
action  against  Taylor,  Bruce  made  an  assignment  of  the  ex- 
pected recovery  to  the  present  plaintiffs.  The  court,  on  appli- 
cation being  made  to  Taylor  and  the  other  parties  for  a  new 
trial,  consented  to  grant  the  same,  unless  a  remittitur  was 
entered  by  the  plaintiffs,  which  was  done,  reducing  the  ver- 
dict to  $500,  for  which  judgment  was  afterward  rendered. 
Both  judgments  were  rendered  in  this  court.  Subsequently 
a  motion  was  made  by  Taylor,  with  the  assent  of  Morse  & 
Coleman,  to  offset  the  latter  judgment  against  the  former  pro 
tanto.  The  motion  was  resisted  by  Johnson  Brothers  &  Co.,  who 
claim  as  assignees  of  Bruce.  The  court,  however,  allowed  the 
set-off,  ordered  the  judgment  of  Bruce  to  be  entered  satisfied, 
perpetually  stayed  its  collection,  and  ordered  a  credit  to  the 
amount  of  it  (saving  $100  allowed  to  the  attorneys  for  ob- 
taining it),  to  be  entered  on  the  judgment  in  favor  of  Morse 
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&  Coleman  against  Bruce.  This  allowance,  however,  was 
granted,  as  expressed  in  the  order,  without  prejudice  to  the 
rights  of  Johnson  &  Brothers  under  their  assignment. 

I  am  not  disposed  in  any  wise  to  question  the  propriety  of 
this  order.  Although  the  judg^ients  were  not  strictly  be- 
tween the  same  parties,  and  could  not,  therefore,  ordinarily 
fomi  the  subject-matter  of  a  set-off,  yet  the  parties  (Morse  & 
Coleman)  entitled  to  receive  the  amount  due  upon  the  one, 
were  the  parties,  as  principals,  primarily  bound  to  pay  the 
other.  They  were  bound  to  shield  Taylor  from  the  payment 
of  it,  and  had  assigned  to  him  in  equity  for  that  purpose. 
It  was  equitable  and  proper,  therefore,  as  between  these 
parties,  that  the  one  judgment  should  be  set-off  against  the 
other.  If  this  decision  be  correct,  it  settles  the  right  also  as 
against  the  present  plaintiffs ;  and  there  can  be  no  doubt 
that  the  set-off  would  have  been  allowed,  without  a  reserva- 
tion of  their  rights,  had  they  been  parties  to  the  record,  so 
as  to  be  absolutely  bound  by  the  motion  and  order.  If 
Morse  &  Coleman  had  an  equity  to  set-off  the  one  demand 
against  the  other,  it  would  not  be  defeated  by  an  assignment 
to  Johnson  Brothers.  The  equity  attached,  eo  instanti,  there 
was  a  recover}'  against  them,  and  the  assignment  to  Johnson 
&  Brothers  could  take  effect  no  sooner.  It  was  a  chose  in 
action  of  the  kind  which  could  not  be  assigned,  either  at  law 
or  in  equity,  until  after  it  became  a  debt  by  the  recovery, 
and  the  moment  it  became  such  a  debt,  the  right  of  set-off 
attached.  At  this  point  of  time,  the  assignor  became  subject 
to  the  equity  of  Morse  &  Coleman,  and  could  not  transfer  a 
better  right  than  he  himself  possessed. 

Judgment,  therefore,  will  be  rendered  for  the  defendant. 


Samuel  Beres^ord  v.  Wm.  Wallace  Ward,  et  al. 

I.  Mortgage  notes,  whether  for  principal  or  interest,  are  to  be  paid 
irom  the  mortgage  fund  in  the  .order  of  the  maturity  of  such  prin- 
cipal, or  interest. 
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2.  In  case  of  a  mortgage  to  A.,  securing  two  negotiable  notes  of  same 
date  and  maturity — the  one  payable  to  A.  and  the  other  to  B. — and 
the  transaction  shows  that  an  equality  between  A.  and  B.  was  in- 
tended, then  A.  can  not  claim  a  superior  equity  as  against  C,  who 
has  become  a  bona  fide  purchaser  of  the  note  from  B.,  without  no- 
tice of  such  equity. 

3.  The  vendor's  lien  for  purchase-money  is  not  waived  by  the  taking  of 
a  mortgage  on  the  premises,  tmless  there  are  accompanying  acts  and 
circumstances  showing  an  intent  to  rely  exclusively  upon  the  mort- 
gage lien. 

Special  Term. — On    motion    to  distribute    the    proceeds 
arising  from  a  sale  of  mortgaged  premises. 

The  facts  are  sufficiently  stated  in  the  decision. 

Bates  &  Scarborough,  for  plaintiff. 

A.  H.  McGuffey,  for  J.  L.  Ross. 

Ball  &  Skinner,  for  Smith  &  Gilbert. 

Spencer,  J.  The  questions  which  arise  in  this  case  are 
presented  upon  a  motion  to  distribute  the  proceeds  of  sale  of 
mortgaged  premises,  on  an  order  of  this  court.  The  facts,  as 
admitted  on  the  hearing,  are  these:  Samuel  Beresford,  being 
the  owner  of  the  premises,  contracted  to  sell  them  to  Archibald 
Miles  upon  certain  payments  to  be  made  by  him,  of  which 
$2,000  remained  yet  to  be  made.  On  the  —  day  of  May» 
1853,  Miles  sold  them  to  Ward  for  the  sum  of  $8,000,  and 
Beresford  made  a  warranty  deed  to  Ward,  conveying  the 
premises  to  him  for  the  consideration,  as  expressed,  of  $8,000. 
On  the  same  day,  Ward  executed  to  Beresford  a  mortgage 
upon  the  same  premises,  in  which  it  is  expressed  that  the 
''conveyance  is  executed  to  secure  the  payment  of  a  portion 
of  the  purchase-money  of  the  aforementioned  lots.**  The 
condition  of  this  mortgage  was:  "That  if  Ward  should  pay 
to  Beresford,  his  heirs,  or  assigns,  the  sum  of  $6,000,  with 
semi-annual  interest  thereon,  according  to  the  tenor  of  six 
promissory  notes  of  even  date,  for  $1,000  each,  as  follows: 
Two  of  $1,000  each,  payable  in  two  years  from  date,  to  tlie 
order  of  said  Beresford;  two  of  the  same  amount,  payable 
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in  two  years  from  date,  to  the  order  of  Archibald  Miles ;  and 
tv;o  of  the  same  amount,  payable  in  three  years  after  date, 
payable  also  to  the  order  of  Miles — ^the  said  deed  was  to 
become  void."  Provided,  also,  that  "if  said  Ward  should 
cause  to  be  paid  to  said  Beresford,  or  Miles,  or  their  order, 
the  sum  of  $428.58  upon  each,  or  any  of  the  aforesaid  lots, 
then  as  to  such  lot,  or  lots,  the  deed  was  to  become  inopera- 
tive, and  the  sum,  or  sums,  so  paid  were  to  be  credited  to 
said  Ward."  Miles  assigned  both  notes  due  in  two  years, 
before  maturity,  to  the  defendant,  Ross,  for  full  value,  and 
who  does  not  appear  to  have  had  any  notice  of  any  superior 
equity  in  Beresford.  He  also  assigned  the  three  year  notes, 
before  maturity,  for  value,  to  Smith  &  Gilbert,  who  are  also 
holders  without  notice  of  Beresford's  equity,  except  so  far  as 
the  title  papers  themselves  disclose  it.  The  premises  not 
being  sold  for  enough  to  pay  off  all  the  debt,  it  is  to  be  de- 
cided how  the  fund  is  to  be  apportioned,  or  distributed. 

At  the  time  when  the  petition  was  filed,  it  was  supposed 
that  the  fund  would  be  sufficient  to  pay  all  the  mortgage 
money,  and  therefore  both  petition  and  answers  were  framed 
with  reference  to  that  expectation,  treating  the  parties  as 
having  no  other  claims  than  resulted  from  the  mortgage  it- 
self. It  having  been  ascertained,  however,  by  the  sale,  that 
the  security  will  be  insufficient  to  pay  all,  or,  in  fact^  to  pay 
in  the  order  that  the  notes  become  due,  the  plaintiff  asks 
leave  to  amend  his  petition  so  as  to  set  up  his  claim  to  a 
vendor's  lien.  The  motion  to  amend  is  resisted  by  one  of  the 
defendants,  on  the  ground  that  it  comes  too  late.  So  long  as 
the  fund  remains  in  court  undisposed  of,  and  the  rights  of  the 
parties  with  respect  to  it  remain  unadjudicated  upon,  it  is  not 
too  late  to  allow  either  party  to  present  the  entire  equity  of 
his  case  when  justice  requires  it.  The  power  of  amendment 
under  the  code  is  liberally  granted,  and  should  be  exercised, 
in  furtherance  of  justice,  whenever  necessary,  and  where  the 
just  rights  of  others  are  not  prejudiced  by  it.  In  this  case 
the  amendment  will  be  allowed,  so  as  to  present  the  plain- 
tiff's entire  claim  upon  record. 


172 


SUPERIOR  COURT  OP  CINCINNATI. 


Samuel  Beresford  v.  Wm.  Wallace  Ward,  et  al. 

Tlie  first  question  to  be  considered  is,  what  are  the  rights 
of  the  parties  as  presented  upon  the  mortgage  itself,  standing 
alone.  Treating  the  instrument  as  a  mortgage  proper,  it  can 
not  be  doubted  that  under  the  decision  in  13  Ohio,  240,  The 
Bank  of  United  States  v.  Covert,  and  others,  it  must  be  so  ap- 
plied, in  the  characteristic  language  of  Judge  Lane,  as  **to 
secure  the  gales  first  due" — i.  e.,  in  the  first  instance,  to  pay 
the  semi-annual  interest  due  upon  all  the  notes,  prior  to  the 
maturity  of  any  of  them;  the  interest  due  upon  the  three- 
year  notes,  up  to  the  time  of  the  maturity  of  the  two-year 
notes,  to  share  with  them  pari  passu,  and  the  notes  due  in 
two  years  to  be  paid  first,  in  equal  proportions,  before  any 
thing  is  applied  on  the  three-year  notes.  It  is  claimed,  on  the 
part  of  Smith  &  Gilbert,  tliat  the  rule  laid  down  in  that  case 
is  not  applicable  to  the  present,  because  it  is  said  the  instru- 
ment referred  to  is  not  a  mortgage,,  but  a  deed  of  trust,  and 
must  therefore  be  so  apidied  as  to  secure  all  the  debts  pro 
rata.  Let  the  character  of  the  instrument  be  what  it  may,  in 
strictn^s  of  law,  it  was  intended  as  a  security  merely,  to 
operate  by  way  of  mortgage,  and,  like  a  mortgage,  to  be  ap- 
plied as  the  notes  became  due,  and  as  their  payment  might 
require.  It  diflFers  in  every  respect  from  an  ordinary  deed  of 
trust,  given  to  secure  debts  due  to  different  persons,  and  pay- 
able at  different  times,  when  it  may  be  supposed  all  expect 
to  be  placed  on  an  equal  footing.  It  purports  to  be  a  mort- 
gage given  for  purchase-money,  payable  at  different  times, 
and  as  to  which  it  necessarily  establishes  a  right  of  priority 
in  payment. 

On  the  other  hand,  it  is  claimed  by  the  plaintiff,  that  the 
rule  should  not  be  applied  as  to  him,  because,  as  is  said,  he 
has  a  vendor's  lien  upon  the  premises,  for  his  purchase-money, 
notwithstanding  the  mortgage.  That  in  any  event  his 
equity  was  superior  to  that  of  Miles;  and  the  defendants, 
who  claim  through  Miles,  can  not  occupy  any  better  posi- 
tion than  he  could.  I  can  readily  suppose,  that  as  between 
Beresford  and  Miles,  it  was  not  intended  that  the  former 
should  in  anywise  give  way  to  the  latter,  until  his  whole 
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purchase-money  was  fully  paid;  and  yet  there  is  nuich  to 
indicate,  to  a  stranger,  that  his  intent  was  to  share  with 
Miles  equally,  especially  the  clause  which  authorizes  Ward 
to  pay  either  Miles  or  Beresford,  promiscuously,  a  certain 
sum  on  each  lot,  to  be  credited  on  either's  notes,  and  the 
mortgage  to  be  cancelled  pro  tanto.  Whatever  may  be  the  rule 
elsewhere,  it  has  been  settled  in  17  Ohio,  500,  Boos  v.  Ewing 
k  Martin,  that  the  taking  of  a  mortgage  upon  the  premises 
sold,  for  part  of  the  purchase-money,  is  not  a  waiver  of  the 
vendor's  lien;  to  render  it  so,  it  must  be  accompanied  by 
some  act  or  circumstance,  going  to  show  an  intent  to  rely 
exclusively  upon  the  express  lien.  As  to  Miles,  himself,  he 
owed  Beresford  the  balance  of  the  purchase-money;  he 
knew  that  Beresford  relied  upon  the  property  to  secure  its 
payment,  and  it  can  scarcely  be  doubted  that  the  equity  of 
Beresford  is  superior  to  his. 

The  question  remains:  Can  a  purchaser  from  Miles  with- 
out notice  of  Beresford's  superior  equity,  occupy  a  more 
favorable  position  than  Miles  himself  could?  That  such  a 
state  of  case  might  exist,  can  not  be  denied  any  more  than 
that  the  vendor's  lien  can  not  be  enforced  against  an  inno- 
cent purchaser  for  value,  from  the  vendee.  Beresford  might 
so  act  as  to  lead  a  purchaser  from  Miles  wholly  astray,  and 
thereby  defeat  his  own  priority.  As  for  example:  if  he  had 
held  out  to  the  world,  or  enabled  Miles  so  to  do,  that  Miles 
had  an  equal  equity  with  himself ;  and  such,  indeed,  seems  to 
me  to  be  the  present  case.  The  first  thing  to  be  observed  is, 
that  although  he  had  sold  to  Miles  for  a  lesser  sum,  perhaps, 
he  conveyed  to  Ward,  directly,  for  the  expressed  consideration 
of  $8,000,  taking  a  mortgage  back  to  himself  for  $6,000,  pay- 
able in  sums  of  $1,000  each,  two  to  himself  and  two  to 
Miles,  payable  at  the  same  time ;  and  two  to  Miles,  payable 
at  a  later  period.  The  notes  thus  described  are  said  to  be 
for  the  balance  of  purchase-money  due  upon  the  premises ; 
due,  it  may  be  asked,  from  whom  and  to  whom  ?  and  as 
readily  answered,  from  Ward  to  Beresford,  or  to  Beresford 
and  Miles;  all  are  said  to  be  for  purchase-money.    No  dis- 
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tinction  is  made  between  them  in  this  respect;  none  indeed, 
except  that  which  the  law  itself  raises,  from  the  difference 
in  the  times  of  payment.  When  several  notes  are  payable 
at  the  same  time,  and  protected  by  the  same  security,  the 
law  supposes  them  entitled  to  equal  privileges.  Beresford, 
by  so  taking  the  notes  in  the  present  instance,  without  an 
affirmance  of  his  prior  claim,  has  held  out  to  others  an 
equality  between  himself  and  Miles  in  regard  to  them.  But 
further  than  this,  the  closing  proviso  in  the  condition  of  the 
mortgage  expressly  indicates  such  equality.  It  declares, 
"that  if  said  Ward  shall  cause  to  be  paid  to  said  Beresford 
or  Miles,  or  their  order,  the  sum  of  $428.58  upon  each  or 
iiny  of  the  aforesaid  lots,  then,  as  to  such  lot  or  lots,  this 
deed  shall  become  void;  and  the  sum  or  sums  so  paid,  shall 
be  credited  to  said  Ward."  So  that  it  matters  not  to  which 
of  the  parties  payment  might  be  made,  the  credit  was 
equally  to  be  allowed.  This  latter  provision  is  entirely  cal- 
culated to  fasten  a  conviction,  upon  the  mind  of  a  stranger 
to  the  transaction  between  Beresford  and  Miles,  that  Miles 
was  a  participant  with  Beresford  in  the  purchase-money  of 
this  proi>erty,  upon  equal  terms;  a  conviction,  perhaps,  al- 
ready sufficiently  impressed  by  the  form  of  the  condition 
itself.  As  the  defendant  Ross  was  in  no  sort  put  upon  in- 
quiry in  regard  to  Beresford's  superior  equity  over  Miles, 
but  on  the  contrary,  was  informed  by  the  very  instrument 
which  Beresford  had  taken  to  secure  his  claim,  that  Miles 
and  himself  stood  upon  an  equal  footing,  he,  Ross,  had  a 
right  to  rely  on  the  assurance  thus  held  out,  and  Beresford 
must  be  regarded  as  having  waived  his  right,  or  be  estopped 
from  asserting  it. 

This  position  of  the  case  is  very  clearly  distinguishable 
from  that  of  i  Hopk.  Ch.  569,  Van  Rensselaer  v.  Stafford; 
affirmed  in  the  Supreme  Court  on  error;  9  Cowen,  316. 

There,  an  agreement  was  made  between  the  vendor  and 
vendee,  before  the  convevance,  that  the  vendee  who  had 
sold  to  another  (one  Wright)  should  take  a  mortgage  from 
him,  first  to  secure  the  amount  of  purchase-money  due  the 
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vendor,  and  then  a  second  mortgage  for  his  own  benefit. 
The  vendee,  accordingly,  took  two  mortgages  from  the  pur- 
chaser to  himself,  and  directed  them  to  be  so  recorded  as 
that  the  one  designed  for  the  original  vendor  should  have 
the  preference;  but  the  purchaser  neglected  instructions 
and  delivered  them  for  record  at  the  same  time.  After- 
ward, and  while  he  was  the  owner  of  both  mortgages,  the 
vendee  assigned  to  the  vendor  the  one  designed  for  him, 
and  which  he  had  agreed  should  be  preferred.  Subsequently 
he  assigned  the  other  to  an  innocent  purchaser  for  value. 
It  was  held  that,  inasmuch  as  the  vendee  was  the  owner  of 
both  mortgages,  and  had  established  a  priority  in  favor  of 
the  vendor,  to  whom  he  first  assigned,  that  a  subsequent 
purchaser  coming  in  imder  him,  had  no  better  equity  than 
he  had.  It  was  nothing  more,  in  effect,  than  the  common 
case  of  a  person  creating  two  equities  upon  the  same  fund, 
the  elder  always  prevails.  Had  the  second  mortgage  been 
first  assigned,  the  case  might  have  been  different ;  as  it  was, 
the  assignee  of  it  knew  of  the  prior  assignment.  In  that 
case,  also,  no  act  had  been  done  or  omitted  by  the  vendor, 
which  was  calculated  in  anywise  to  throw  the  assignee  off 
his  guard.  Here,  however,  the  vendor  has  acted  otherwise. 
Whatever  apparent  equity  Miles  might  have  had  under  the 
mortgage,  was  the  result  of  his  own  act.  By  taking  a  mort- 
gage to  himself,  as  before  observed,  possessing  upon  its  face 
equality,  he  has  enabled  Miles  to  impose  upon  Ross,  and 
unhappily  must  bear  the  consequences. 

I  am  of  opinion,  therefore,  that  the  fund  in  court  should 
be  distributed,  to  the  payment  of  interest  and  principal,  in 
the  order  in  which  it  became  due,  and  where  they  both  be- 
came due  at  the  same  time,  then  pro  rata,  until  the  fund  is 
disposed  of. 

Judgment  accordingly. 
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Joseph  Landis  &  Co.  v.  Gooch  &  Campbell. 

1.  A  commission  merchant  has  a  lien  for  advances  upon  merchandise 
consigned  to  him  for  sale. 

2.  He  has  a  right  to  sell  the  goods  to  reimburse  himself,  in  case  the 
consignor,  after  a  reasonable  time  and  notice,  fails  to  refund  the 
advances,  even  though  the  goods  were  consigned  with  an  agreed 
minimum  price  fixed. 

Special  Term. — This  is  an  action  by  Joseph  Landis  &  Co.^ 
commission  merchants  of  New  Orleans,  to  recover  from 
Gooch  &  Campbell,  manufaqturers  of  lard  oil,  in  Cincinnati, 
a  balance  of  account,  arising  in  their  favor,  for  advances 
made  to  the  defendants  on  merchandize  consigned  to  plain- 
tiffs for  sale.  The  defendants  answer  and  set  up  a  counter- 
claim against  the  plaintiffs,  alleging  that  the  oils  were  sold 
at  a  sacrifice,  and  that  if  they  had  not  been  sold  inoppor- 
tunely, the  proceeds  thereof  would  have  greatly  exceeded  the 
advances  made. 

The  cause  was  submitted  to  a  jury  at  the  March  term,  a.  d. 
1856,  and  a  verdict  was  rendered  for  the  plaintiffs  for  the 
amount  claimed. 

The  defendants  filed  a  motion  for  a  new  trial,  claiming 
that  the  court  erred  in  the  instructions  to  the  jury. 

Coffin  &  Mitchell,  for  plaintiffs. 

Taft,  Key  &  Perry,  for  defendants. 

StorER,  J.  A  new  trial  is  asked  on  the  ground  that  the 
charge  of  the  court  was  not  sustained  by  the  law  of  the  case. 

The  defendants  had  shipped  to  the  plaintiffs,  commission 
merchants;  residing  in  New  Orleans,  a  large  quantity  of  lard- 
oil  for  sale.  It  was  sold,  and  the  proceeds  were  not  sufficient 
to  repay  the  advances  made  by  plaintiffs  to  defendants,  and 
this  action  was  brought  to  recover  the  balance  due. 

It  w-as  claimed  by  the  defendants,  that  there  was  an  agree- 
ment, made  between  them  and  the  plaintiffs,  that  the  property 
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consigned  should  not  be  sacrificed;  but  the  plaintiffs  disre- 
garded their  contract  and  disposed  of  the  property  at  a  low 
price.  On  the  other  hand,  it  was  in  proof  that  the  oil  became 
hardened,  to  the  consistency  of  lard,  and  was  thereby  greatly 
lessened  in  value ;  and  that  the  defendant  was  notified,  unless 
he  remitted  the  plaintiffs  the  amount  due  for  their  advances 
upon  the  shipment,  they  should  proceed  to  sell  the  property 
to  indemnify  themselves. 

The  jury  were  told,that  if  they  should  find  there  was  an  agree- 
ment between  the  parties  that  theoil  should  not  be  sacrificed,  still 
the  plaintiffs  had  a  lien  for  their  advances,  and  if  they  should  have 
been  limited  in  the  price  for  which  the  commodity  might  be 
sold,  yet  they  had  the  right  to  subject  it  to  the  payment  of  their 
claim.  In  such  a  case,  it  was  their  duty  to  notify  the  defend- 
ants to  place  them  in  funds,  within  a  reasonable  time ;  and  if 
they  should  then  be  in  default,  they  might  sell  at  the  market 
prices,  and  would  be  protected  from  any  liability  on  the  con- 
tract existing  when  the  shipment  was  made.  On  a  careful 
review  of  the  facts,  and  the  law  applicable  to  the  case,  we  find 
no  reason  to  change  the  opinion  we  gave  on  the  trial.  We 
are  satisfied  the  jury  rendered  a  verdict  conformably  to  the 
justice  of  the  case,  and  that  we  did  not  mistake  the  law.  14 
Peters,  480,  Brown  v.  McGran;  22  Pick.  40,  Parker  v. 
Brancker ;  i  Sandford,  S.  C.  360,  Marfield  v.  Douglass ;  i  Do 
III,  Blot  V.  Boiceau. 

Judgment  on  verdict  for  plaintiffs. 


Sarah  Roberts,  et  al.  v.  Ex'rs  01^  John  Roberts,  dec'd. 

1.  What  words  in  a  will,  devising  real  estate,  will  operate  to  vest  the 
right  of  possession  in  the  executors,  and  authorize  them  to  recover 
it  by  action. 

2.  Held,  that  the  words,  "I  give  to  my  wife,  Sarah  Roberts,  for,  and 
during  her  natural  life,  the  house  and  lot  where  I  now  live,  but  the 
same  is  to  be  managed  and  controlled  by  my  executors  for  her  use 

(12) 
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and  benefit/'  coupled  with  the  language  of  other  portions  of  the 
will,  and  the  wife  electing  to  recover  her  dower,  vest  the  legal  right 
of  possession  in  the  executors,  who  may  recover  the  same  by  action. 

GCNERAi^  Term. — On  error  to  reverse  a  judgment  rendered, 
at  the  special  term  of  November,  A.  d.  1854,  in  favor  of  the 
executors  of  the  last  will  and  testament  of  John  Roberts,  de- 
ceased, and  against  the  plaintiff  in  error,  widow  of  said 
Roberts,  deceased. 

John  Roberts,  the  defendants'  testator,  died,  leaving  a  will, 
which,  after  his  death,  was  properly  probated,  and  is  now  in 
full  force.  By  the  first  clause,  he  devises  to  his  grandchil- 
dren, certain  lots  of  land  in  Cincinnati,  with  the  reservation, 
''that  the  same  are  to  be  managed  and  controlled  by  my  ex- 
ecutors hereinafter  named  during  the  lifetime  of  my  wife,  Sarah 
Roberts,  and  the  net  rents  shall  be,  by  them,  paid  over  to  my 
said  grandchildren;  but  after  the  decease  of  my  said  wife, 
the  devisees  are  to  have  the  property  in  full  and  absolute 
estate  to  them,  and  their  heirs  forever." 

By  the  second  clause,  the  executors  are  authorized  to  sell 
certain  Indiana  lands,  with  or  without  partition,  at  public  or 
private  sale,  in  such  portions  and  upon  such  terms  as  they 
shall  deem  advisable,  and  the  proceeds,  after  paying  charges, 
to  be  invested,  the  interest,  or  income,  to  be  divided,  yearly, 
between  the  wife  and  the  grandchildren,  one-third  part  to 
her,  the  remainder  to  them.  At  her  death,  the  grandchildren 
were  to  become  the  owners  of  the  principal  sum  invested. 

By  the  third  clause,  the  testator  gives  "the  house  and  lot 
where  I  now  live  to  my  wife,  Sarah  Roberts,  for,  and  during 
her  natural  life,but  the  same  is  to  be  managed  and  controlled  by 
my  executors,  for  her  use  and  benefit ;"  and  at  her  decease  "the 
real  estate  mentioned  in  this  clause  is  to  be  sold  by  my  execu- 
tors," and  the  proceeds  divided  between  his  children  and 
grandchildren. 

By  the  fourth  clause,  the  testator  directed,  that  after  the 
payment  of  his  debts,  and  all  charges  for  the  settlement  of 
his  estate,  his  personal  estate  shall  be  invested  as  the  execu- 
tors shall  judge  most  safe,  the  interest  and  income  of  which, 
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after  deducting  all  expenses  and  charges,  to  be  paid  to  the 
testator's  wife  during  her  lifetime ;  at  her  decease,  the  same 
was  to  be  distributed  among  those  entitled  to  the  realty. 

This  will  was  admitted  to  recofd  in  the  probate  court, 
March  16,  1852.  On  the  loth  September,  1852,  Sarah  Rob- 
ms,  the  widow  of  the  testator,  elected  to  take  her  estate  at 
law,  and  not  as  devisee  under  her  husband's  will:  this  elec- 
lion  was  made  in  writing,  as  required  by  the  statute,  approved 
by  the  court,  and  was  regularly  recorded.  Subsequently  Mrs. 
Roberts  applied  for  her  dower  in  her  husband's  estate,  which 
was  set  off  to  her,  except  in  the  lot  specially  devised  to  .her 
by  her  husband. 

The  executors  bring  their  action,  against  the  widow,  to  re- 
cover the  posseission  of  the  homestead,  as  she  refuses  to  sur- 
render it,  alleging  that  the  will  confers  no  right  upon  them  to 
claim  it. 

Tilden,  Rairden  &  Curwen,  for  plaintiff  in  error. 

Bates  &  Scarborough,  and  A.  T.  Butler,  for  defendants 
in  error. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

The  only  real  question  made  by  the  plaintiff  in  error,  at 
special  term,  was  this,  that  the  executors  of  John  Roberts  had 
no  such  an  estate  vested  in  them,  by  his  will,  as  would  author- 
ize an  action  in  their  names  to  recover  the  possession  of  the 
land  in  controversy. 

By  the  third  clause  of  his  will,  the  testator  devises  "the 
house  and  lot  where  I  now  live,  to  my  wife,  Sarah  Roberts, 
for  and  during  her  natural  life,  but  the  same  is  to  be  managed 
and  controHed  by  my  executors  for  her  use  and  benefit." 
The  effect  of  this  devise  is,  w^e  suppose,  to  give  to  the  execu- 
tors the  right  to  the  possession  of  the  premises,  collect  the 
rents,  and  appropriate  them  to  the  wife's  use.  On  no  other 
construction  can  we  perceive  how  the  duties  required  of  the 
trustees  could  be  performed,  nor  the  object  of  the  testator  ac- 
complished. That  object  unquestionably  was  the  maintenance 
of  his  widow,  as  well  as  the  whole  care  and  responsibility  of 
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protecting  the  property  from  waste,  paying  the  taxes,  selecting 
proper  tenants,  and  ousting  those  who  should  prove  delin- 
quent. If  it  was  necessan',  we  think  the  devisees  in  the  first 
and  second  clauses  of  the  will  might  well  be  relied  on  to  sus- 
tain the  view  we  have  taken,  as  they  very  clearly  indicate 
the  testator's  intention  to  invest  his  executors  with  the  abso- 
lute control  over  his  estate. 

The  law  was  settled  at  an  early  day,  that  the  leg^l  estate 
will  be  held  to  vest  in  the  donee  to  uses  to  enable  him  to  per- 
form the  duties  with  which  he  is  intrusted,  though  it  will  not 
be  held  to  vest,  unless  it  is  clearly  necessary  to  the  execution 
of  the  trust. 

Hill  on  Trustees,  327;  i  Cruise  Dig.  T,  4.  12.  ch.  i,  §§14, 
25 ;  2  Jannan  on  Wills,  200. 

And  in  every  such  case,  where  the  object  of  the  will  can 
not  otherwise  be  accomplished,  the  trust  will  not  be  executed 
in  the  cestui  que  trust.  5  Watts  &  Serg.  323,  Ashhurst  v.Given  ; 
7  Watts  &  Serg.,  19-29,  Vaux  v.  Parke;  i  N-.  H.,  232-236, 
New  Parish,  etc.  v.  Odiorne. 

In  applying  these  principles,  the  courts  have  very  liberally 
construed  the  powers  given  to  executors.  Thus,  in  i  Bro. 
C.  C.  74,  Shapland  v  Smith ;  Lord  Thurlow  held :  "if  the  trus- 
tees were  to  pay  taxes  and  repairs,  the  legal  estate  during  the 
life  of  the  devisee  was  in  them.  And  in  2  D.  &  E.  444,  Syl- 
vester V.  Wilson,  it  was  determined,  that  when  the  trustees 
were  authorized  to  receive  rents  and  apply  them  for  the  main- 
tenance of  the  testator's  son,  that  the  testator  intended  they 
should  have  discretion  in  the  appHcation  of  the  money,  and 
therefore  they  took  the  legal  estate. 

It  is  immaterial  whether  there  is  a  direct  devise  to  the  ex- 
ecutors or  not,  if  the  intention  to  give  them  the  estate  can  be 
collected  from  the  will.    6  Ad.  &  El.  206,  Doe  v.  Homfray. 

And  there  is  no  distinction  between  a  direction  to  pay  the 
rents  to  another  or  to  permit  him  to  receive  them,  as  it  was 
well  remarked  by  Sir  James  Mansfield,  in  2  Taunt.  109, 
Leicester  v.  Biggs,  "that  good  sense  required,  in  such  case, 
there  should  be  a  trust,  and    the    estate   be    executed   in    a 
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trustee,  for  how  can  one  be  said  to  permit  and  suffer  who 
has  no  estate,  and  no  power  to  hinder  the  cestui  que  trust  from 
receiving?" 

So  a  trust  "to  permit  and  suffer  the  testator's  wife  to  re- 
ceive the  rents  during  her  widowhood,  followed  by  a  direction 
that  her  receipt  to  any  one  of  the  trustees  should  be  valid, 
vested  the  legsJ  estate  in  the  trustees,  it  being  clearly  intended 
they  should  exercise  a  control."  4  Taunt,  ^^2y  Gregory  v. 
Henderson. 

The  same  ruling  is  found  in  I  Bing.  N.  C.  573,  White  v. 
Parker;  4  Mees.  &  Wels.  429,  Barker  v.  Greenwood;  3  Barb. 
Ch.  95,  Craig  v.  Craig. 

The  principle  thus  indicated,  when  applied  to  the  power  of 
the  executors  of  Roberts,  very  clearly,  we  think,  settles  the 
question  that  if  the  estate  of  Mrs.  Roberts  was  in  existence 
at  the  time  they  commenced  that  action,  they  held  the  legal 
estate  in  the  property  named  in  the  third  clause,  and  were 
entitled  to  recover  the  possession. 

But  it  is  contended,  that  as  the  widow  did  not  elect  to  take 
the  devise,  but  declined  it,  and  as  she  is  no  longer  entitled  to 
the  rents,  there  is  no  necessity  the  legal  estate  should  exist  in 
the  trustees. 

It  is  further  claimed  that  the  life-estate  given  to  the  wife, 
after  her  refusal  to  take  it,  became  lapsed,  and  descended  to 
the  heirs  general  of  the  testator,  who  took  the  same  estate  to 
which  the  first  donee  would  have  been  entitled. 

The  third  clause  of  the  testator's  will,  to  which  we  have 
already  referred,  in  addition  to  the  devise  to  the  wife  for  life, 
directs,  "that  at  her  death,  the  real  estate  mentioned  in  this 
clause  is  to  be  sold,  and  the  proceeds  divided  by  my  execu- 
tors as  follows:  One-third  to  my  daughter,  Winifred;  one- 
third  to  the  children  of  my  late  daughter,  Mary,  wife  of 
Wm.  Walker ;  one-sixth  to  my  daughter,  Harriet,  and  one- 
sixth  to  her  children." 

By  this  devise,  the  persons  named  took  a  vested  remainder 
in  fee,  and  were  therefore  entitled  to  the  property  when  the  in- 
termediate estate  was  determined.     It  is  proper,  then,  to  ascer- 
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tain  the  object  and  extent  of  the  devise  to  the  wife — ^whether 
it  was  intended  merely  to  create  a  term  for  her  benefit,  or 
to  indicate  at  all  events  a  period  of  time  which  must  occur 
before  those  in  remainder  can  take  the  estate. 

It  is  evident  from  the  whole  will,  more  especially  from 
the  clause  we  are  now  considering,  that  the  testator  sup- 
posed his  widow  would  accept  the  devises  he  had  made. 
They  were  very  carefully  defined,  and  guarded  strictly,  by 
interposing  the  advice,  control,  and  management  of  the 
executors,  for  the  faithful  execution  of  the  trust.  We  can 
not  think  it  could  have  been  contemplated  that  any  such 
contingency  would  have  happened,  as  occurred  when  the 
wife  declined  the  estate;  for  no  provision  is  made  for  such 
an  event,  and  the  objects  of  the  testator's  bounty,  who  were 
to  enjoy  his  estate  when  the  devise  to  the  wife  should  be 
determined,  were  all  specially  named,  and  their  precise  por- 
tions in  the  various  lots  and  lands  clearly  defined.  We  can 
not,  then,  suppose  it  was  intended  to  permit  the  general 
heirs  to  take  the  life-estate  thus  granted  to  the  wife,  should 
she  determine  not  to  accept,  and  thereby  postpone  those  in 
remainder  until  the  time  expired  by  her  death,  whereby  the 
principal  benefit  they  could  have  derived  from  its  enjoy- 
ment would  be  defeated.  Such  a  construction  would  prac- 
tically introduce  a  new  class  of  devisees  into  the  will,  and 
change  the  entire  character  and  purpose  of  the  will  itself,, 
thereby  defeating  the  testator's  intention  by  a  technical 
rule  that  can  have  no  foundation  in  the  language  of  the 
will,  the  object  the  testator  had  in  view,  or  in  any  legal 
principle,  properly  applicable  to  this  case. 

When  the  wife  refuses  to  take,  under  the  will,  her  estate 
determined,  it  was  as  if  it  had  never  existed — not  merely 
the  estate  itself,  but  the  term  also,  by  which  it  was  limited. 
It  was  as  if  the  devise  had  been  made  directly  to  the  re- 
mainderman in  fee,  with  the  condition,  that  if  the  wife 
should  consent  to  take  the  estate  for  life,  in  lieu  of  dower, 
she  should  be  at  liberty  to  do  so.  The  refusal  of  the  wife 
in  such  a  case  would  not  leave  a  term  for  her  life  still  un- 
disposed of,  or  create  a  lapse. 
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An  examination  of  the  law,  as  it  has  been  held  for  sev- 
eral'centuries,  will,  we  are  satisfied,  justify  the  construction 
we  have  announced. 

Mr.  Jarnian,  in  his  work  on  "Wills,"  vol.  i,  513,  says: 
"Another  question  which  has  been  agitated  between  the 
heir  and  devisee  is,  whether  in  a  series  of  consecutive  lim- 
itations, a  particular  estate  be  void  in  its  creation  from 
being  limited  to  a  person  incapable  by  law,  or  refusing  to 
take,  the  remainders  immediately  expectant  on  such  estate 
are  accelerated,  or  the  interest  in  question  descends  to  the 
testator's  heir-at-law,  as  real  estate  undisposed  of.  The 
early  authorities  are  clearly  in  favor  of  this  acceleration.'* 
He  quotes  Perkins,  567,  whore  the  devise  was  of  a  life-estate 
to  a  monk,  and  the  remainder  to  a  stranger,  in  fee,  and  at 
the  devisor's  death,  the  monk  being  alive,  he  in  remainder 
shall  take.  And  this  was  the  ruling  in  Cro.  Eliz.  425, 
Fuller  V.  Fuller,  where  it  was  held  the  same  result  would 
happen  if  the  devisee  for  life  refused  the  estate.  It  is  said 
the  case  just  referred  to  did  not  raise  the  points  decided, 
but  the  principle  had  nevertheless  been  previously  adjudi- 
cated, and  has  ever  since  been  recognized  as  sound  law. 

We  find  it  affirmed  in  i  Co.  loi,  Shelley's  case;  in  Plowd. 
414,  Newis,  et^ux.  v.  Lark,  et  al.,  where  it  is  said :  '*If  there 
be  a  devise  in  tail,  the  remainder  in  tail,  and  the  first 
devisee  disagrees,  he  in  remainder  shall  have  it."  The  same 
rule  is  quoted  in  i  Eq.  Cases  Abr.  216,  pi.  4 :  19  Viner's  Abr. 
Rem.  C;  3  Com.  Dig.  Tit.  Dev.  N.  18,  426,  and  in  Bac.  Abr.: 
"The  doctrine  evidently  proceeds  upon  the  supposition 
that,  though  the  ulterior  devise  is  in  terms  not  to  take 
effect  in  possession  until  the  decease  of  the  prior  devisee,  if 
tenant  for  life,  or  his  decease  without  issue,  if  tenant  in  tail, 
yet  that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of 
a  remainder,  to  take  effect  in  everv  event  which  removes 
the  prior  estate  out  of  the  way;"  i  Jarman,  514.  And 
thus  Lord  Harwicke  said,  i  Ves.  Sen.  422,  Avelyn  v.  Ward: 
"If  the  precedent  limitation,  by  what  means  soever,  is  out 
of  the  case,   the   subsequent   limitation   takes   place."     So 
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Lord  Mansfield^  in  i  Douglass,  340,  Hodgson  v.  Ambrose: 
''This  is  the  common  case  of  a  remainder  after  an  estate 
tail,  where,  if  the  first  estate  never  takes  place,  the  re- 
mainder vests  in  possession  immediately."  See  also  2  Vern. 
^22,  Hutton  V.  Simpson,  et  ux. 

If  we  regard,  then,  the  estate  intendbd  by  the  testator 
for  his  widow,  as  no  longer  existing,  and  in  the  language 
of  the  books  "out  of  the  wav,"  it  would  seem  the  devisees 
in  remainder  must  take,  and  be  entitled  to,  the  immediate 
use  of  the  property  devised. 

The  question  then  arises,  is  the  legal  estate  transferred  to 
the  devisees,  or  does  it  still  remain  in  the  executors.  To 
give  full  effect  to  the  testator's  intention,  we  must  look  at 
the  whole  will.  Bv  the  first  clause  there  is  a  devise  to  his 
grandchildren,  by  name,  to  be  managed  and  controlled  by 
the  executors,  during  the  lifetime  of  his  wife,  who  are  re- 
quired to  pay  over  to  the  devisees  the  net  rents:  at  the 
wife's  death,  the  devisees  are  to  have  the  absolute  estate. 

This  devise  is  free  from  all  doubt;  it  explains,  very 
clearly,  the  testator's  object;  is  dependent  upon  no  subse- 
quent act  of  the  wife,  and  is  determined  only  by  her  death. 
The  second  clause  authorizes  the  executors  to  sell  the  testa- 
tor's Indiana  lands,  in  such  portions  and  on  such  terms,  as 
they  shall  deem  advisable,  the  proceeds  to  be  invested,  and 
one-third  of  the  income  to  be  paid  to  the  widow,  the  other 
two-thirds  to  the  children  of  the  testator's  son,  John,  in 
equal  portions;  on  the  death  of  the  wife,  the  children  of 
John  Roberts  to  have  the  whole  Estate  thus  invested.  From 
these  clauses,  as  well  as  the  third,  we  may  well  infer  the 
testator  intended  to  prevent  the  partition  of  his  estate  until 
the  death  of  his  wife.  He  was  desirous  that  the  executors 
should,  in  the  meanwhile,  have  the  exclusive  control  over 
it,  and  preserve  it,  unimpaired,  for  those  to  whom  it  would 
eventually  pass.  Their  youth,  and  inability  in  other  re- 
spects, might  well  have  induced  him  to  postpone  the  period 
for  the  absolute  enjoyment  of  the  estate  by  his  children  and 
grandchildren;  the  rents  in  the  meanwhile  being  regarded 
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as  a  sufficient  provision  for  the  devisees  in  remainder.  We 
may,  then,  without  doing  violence  to  the  will  itself,  or  dis- 
regarding any  legal  principles,  hold,  that  the  executors  still 
retained  the  right  to  the  possession  of  the  estate  refused 
by  the  widow,  for  the  same  purpose  for  which  they  would 
have  held  it  if  she  had  accepted  the  life-estate.  The  rents, 
however,  instead  of  being  paid  to  her,  to  be  appropriated 
to  the  devisees  in  remainder,  until  her  death. 

But  if  there  is  any  technical  rule  to  forbid  such  a  con- 
struction, and  that  there  is,  we  are  not  aware,  the  estate  in 
remainder  has  vested  in  possession,  by  the  removal  of  the 
intermediate  term,  and  those  entitled  to  eojoy  it,  can  hold 
it  only,  as  provided  by  the  will  itself. 

At  the  death  of  the  wife,  the  lot  was  to  be  sold  by  the 
executors,  and  the  proceeds  divided  among  the  devisees. 

The  discretion  then  was  vested  in  the  executors  to  dispose 
of  the  property,  and  if  the  time  has  arrived  for  the  execu- 
tion of  the  power,  its  existence  presupposes  the  right  to  the 
possession  by  the  trustees.  This  point  was  held  by  the  Su- 
preme Court  in  3  Ohio,  324,  Dabney  v.  Manning,  et  al., 
and  we  see  no  reason  to  doubt  its  application  to  the  present 
case. 

Whether,  then,  we  hold  the  executors  are  entitled  to  the 
possession  to  preserve  the  estate,  and  receive  the  rents,  until 
the  death  of  the  widow,  or  to  sell  the  property  in  virtue  of 
the  discretion  vested  by  the  will,  we  hold  they  might  well 
have  sustained  the  present  action. 

It  has  been  objected  that  if  the  devisees  in  remainder 
take  an  immediate  estate,  under  the  third  clause,  the  devi- 
sees, under  the  first  and  second  clauses,  will  be  compelled 
to  bear  the  whole  burden  of  the  widow's  dower,  it  being 
understood  when  she  received  her  life-estate,  she  was  en- 
dowed  of  a  portion  of  the  testator's  property,  included  in 
these  clauses.  We  can  not,  in  deciding  principles,  if  we  are 
satisfied  they  are  rightly  applied,  be  controlled  by  the  in- 
convenience they  may  produce.  It  is  impossible  to  adjudi- 
cate upon  any  case,  unless  such  a  result  is  more  or  less 
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produced;  and  if  we  were  asked  to  withhdd  our  decision 
until  we  were  satisfied  that  there  would  be  no  cause  for  com- 
plaint, we  might  well  decline  to  render  judgment  in  any 
case,  however  clear  should  be  our  convictions  of  the  law. 

We  suppose,  however,  all  anticipated  difficulties  could  be 
obviated  and  equitably  arranged,  if  the  interference  of  the 
proper  tribunal  should  be  invoked. 

Judgment  affirmed. 


RuFus  Mayhuw  v.  The  Commissioners  oi?  Hamilton 

County. 

1.  It  is  the  duty  of  the  county  commissioners,  in  the  first  instance,  to 
employ  suitable  persons  to  clean  and  keep  in  order  the  court-rooms, 
and  to  perform  other  acts  of  like  necessity  for  the  comfortable  and 
convenient  transaction  of  public  business  in  the  courts,  and  this  duty 
includes  such  provision  for  the  probate  court. 

2.  Should  the  commissioners  refuse,  or  neglect,  upon  proper  request 
to  make  these  provisions,  it  would  devolve  upon  the  courts,  as  a 
matter  of  necessity,  to  have  them  made  until  the  commissioners 
could  be  required,  by  mandamus,  to  do  so;  and  in  such  cases,  the 
commissioners  would  be  liable  for  the  compensation  of  persons  so 
employed. 

Speciai*  Term. — Action  to  recover  for  services  as  janitor 
of  the  rooms  of  the  probate  court. 

The  facts  of  appointment  and  service  appear  in  the  decision. 

W.  B.  Probasco,  for  plaintiff. 

Groesbeck  &  Thompson,  for  defendants. 

Spencer,  J.  This  is  an  action  brought  by  the  plaintiff  to 
recover  a  compensation  for  services  rendered  by  him  as  an 
employee  in  the  office  of  the  probate  judge  of  Hamilton 
county — ^said  services  consisting  in  the  making  of  fires, 
cleaning  out  and  keeping  in  order  the  court-room,  and  per- 
forming other  acts  of  like  necessity,  for  the  comfort  and 
convenience  of  the  probate  court..     It  appears  in  evidence. 
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that,  on  the  5th  day  of  May,  1855,  the  judge  of  the  probate 
court  made  an  order,  directing  the  sheriff  of  the  county  to 
procure  a  suitable  person  to  perform  such  services,  and 
thereupon  the  sheriff,  with  the  consent  and  approval  of  the 
judge,  and  assuming  to  act  on  behalf  of  the  county,  em- 
ployed the  plaintiff  for  that  purpose,  who  entered  upon  the 
performance  of  the  labors  for  which  he  was  engaged,  on  the 
7th  day  of  May,  and  continued  in  such  employment,  with 
the  knowledge  of  the  defendants,  from  that  time  until  the 
20th  day  of  October  following,  receiving  pay  weekly,  out  of 
the  county  treasury  with  the  consent  of  the  defendants, 
and  upon  the  orders  of  the  county  auditor.  On  the  17th  of 
October,  1855,  the  board  of  commissioners,  then  in  session, 
adopted  the  following  resolution,  viz: 

"Resolved,  That  we  do  not  acknowledge  the  right  of  any 
person  or  persons  to  make  any  appointment  of  messenger  or 
sergeant-at-arms,  in  or  about  the  court-house;  and  no  such 
messenger  or  sergeant-at-arms  will  be  paid  for  his  or  their 
services  out  of  the  county  treasury." 

Notice  of  this  resolution  was  communicated  to  the  plain- 
tiff, who,  nevertheless,  continued  to  perform  the  services 
afcM-esaid,  under  the  said  appointment,  from  that  time  until 
the  bringing  of  the  present  action,  a  period  of  ninety-two 
days,  or  fifteen  weeks  and  two  days,  for  which  services 
the  commissioners  refuse  to  make  him  any  compensation; 
nor  have  they  during  said  period,  made,  or  offered  to 
make,  any  other  provision  for  the  performance  of  such 
service.  It  appears,  from  the  evidence,  that  the  business 
of  the  office  is  very  extensive,  and  the  services  i>erformed 
by  plaintiff  highly  essential  to  the  cleanHness  and  conve- 
nience of  the  court-room  and  office,  and  the  comfort  of 
all  persons  having  business  therein,  and  that  the  sum 
charged  by,  and  heretofore  paid  and  allowed  to,  the  plaintiff, 
is  a  reasonable  compensation  for  their  performance.  On  the 
part  of  the  defendants  it  was  proved  that,  prior  to  the  ap- 
pointment of  the  plaintiff,  the  defendants  had  employed  one 
Belknap,  to  perform  the  same  services  for  the  probate  court ; 
but  the  judge  of  probate  refused  to  permit  him  to  perform 


i^ 


i88        SUPERIOR  COURT  OF.  CINCINNATI. 

Rufus  Mayhew  v.  The  Commissioners  of  Hamilton  County. 

the  same,  alleging  that  he  was  a  stranger  wholly  unknown 
to  him,  and  he  did  not  knpw  whether  he  was  trustworthy, 
and  he  was  not  bound  to  inquire.  This  appointment  of  Bel- 
knap was  revoked  by  the  defendants  on  the  28th  day  of 
July,  1855,  by  the  following  resolution: 

"Resolved,  That  the  resolution  of  April  28,  1855,  appoint- 
ing H.  P.  Belknap  as  sergeant-at-arms  in  the  probate  court, 
is  hereby  rescinded,  as  the  resolution  was  illegal  and  unau- 
thorized by  law,  as  we  believe." 

It  is  conceded,  on  the  part  of  the  defendants,  that  the 
services  performed  by  the  plaintiff  are  essential  to  the  clean- 
liness, comfort,  and  convenience  of  the  court-room,  and  the 
proper  conducting  of  the  business  in  the  probate  court.  But 
it  is  denied  that  the  defendants,  as  representatives  of  the 
county,  are,  in  any  wise  liable  therefor,  on  either  one  of  two 
grounds: 

1.  That  it  is  not,  in  any  wise,  the  duty  of  the  county  to 
provide  for  the  performance  of  such  services,  and  make 
compensation  therefor;  but  the  same  should  be  provided 
for,  either  by  the  sheriff  of  the  county  or  by  the  judge  of 
probate  himself. 

2.  That  if  it  be  required  of  the  county  to  make  such  pro- 
vision, then  it  devolves  upon  the  defendants,  as  representa- 
tives of  the  county,  and  not  upon  the  sheriff  or  probate 
judge,  to  see  that  the  provision  is  made;  and,  forasmuch  as 
the  defendants  appointed  a  suitable  person  to  perform  the 
service,  whom  the  judge  of  probate  refused  to  receive,  the 
county  is  not  responsible  for  services  performed  by  another, 
without  the  consent  of  the  defendants. 

I.  Upon  the  first  of  these  objections,  we  remark  that  it  is 
the  duty  of  the  public  to  make  suitable  provisions  for  the 
administration  of  justice.  This  includes  not  merely  the  or- 
ganization of  courts,  but  the  providing  of  court-rooms,  with 
all  the  appendages,  furniture,,  and  appointments  whatso- 
ever, necessary  to  render  them  comfortable  to  the  courts  and 
commodious  to  the  public.  These,  under  our  system,  with 
the  exception  of  judges'  salaries,    are    uniformly    chargeable 
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upon  the  county  treasury,  when  other  provision  is  not  made; 
each  county  being,  for  this  and  other  purposes  of  public 
concern,  a  political  organization  represented  by  the  county 
commissioners.  Section  one  of  the  act  providing  for  the  erec- 
tion of  public  buildings,  authorizes  and  empowers  the  com- 
missioners to  build  and  furnish  suitable  court-houses,  etc.,  and 
to  provide  therein  rooms  for  clerks  of  courts,  sheriffs,  and 
other  county  officers.  Section  three  of  the  same  act  requires 
the  commissioners  to  furnish  and  keep  them  in  repair.  These 
words  are  not  used  in  a  restricted  sense,  but  in  a  general  and 
enlarged  one,  embracing  all  that  is  necessary  and  proper  to 
make,  and  to  keep  them  in  a  condition,  commodious  and  com- 
fortable for  the  transaction  of  the  public  business,  and  includ- 
ing all  the  labor  requisite  for  that  purpose.  This  opinion  is  fully 
warranted  by  the  decision  of  the  Supreme  Court,  in  the 
case  of  II  Ohio,  368,  Commissioners  of  Trumbull  county  v. 
Hutchins;  where  the  court  say:  "It  is  the  legal  duty  of  the 
county  commissioners  to  furnish  all  things  coupled  with  the 
administration  of  justice,  within  the  limits  of  their  own 
county."  It  is  supposed  that  the  probate  court  does  not  stand 
upon  the  footing  of  other  courts,  in  this  respect ;  the  office  of 
the  probate  judge  being  ministerial,  to  a  certain  extent,  as 
well  as  judicial.  Although  this  be  true,  the  conclusion,  drawn 
from  it,  by  no  means  follows.  The  probate  court  has,  in 
every  respect,  the  most  important  judicial  function  to  perform, 
requiring  a  convenient  court-room,  for  the  accommodation  of 
the  public ;  and  for  which,  by  section  thirteen  of  the  act  es- 
tablishing such  courts,  provision  is  required  to  be  made  by  the 
county  commissioners,  at  the  expense  of  the  county.  It  has 
jurisdiction  not  only  of  the  probate  of  wills,  and  settlement  of 
administrators'  and  guardians'  accounts ;  of  actions  for  the 
sale  of  real  estate  by  administrators  and  guardians,  and  for 
the  completion  of  contracts  made  by  deceased  persons ;  but  it 
has  jurisdiction  in  matters  of  habeas  corpus ;  to  make  inquests 
respecting  lunatics ;  to  make  inquests  of  the  compensation  to 
be  made  to  the  owner  of  private  property,  appropriated  to 
public  use;  to  try  contests  of  the  election  of  justices  of  the 
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peace,  and  it  has  jurisdiction  of  public  offenses  not  punishable 
by  imprisonment  in  the  penitentiary,  or  by  justices  of  the  peace, 
for  which  juries  must  be  summoned  and  provision  made  for 
their  accommodation.  In  the  exercise  of  tliis  extensive  juris- 
diction, the  probate  court  must,  necessarily,  become  a  place  of 
great  public  resort,  and  require  the  same  conveniences  and 
accommodations  as  are  required  by  the  other  courts  of  the 
county. 

There  is  no  provision  of  law  which  calls  upon  the  sheriff, 
or  upon  the  judge  of  probate,  to  furnish,  at  his  individual  ex- 
pense, either  the  labor  or  the  materials  requisite  for  keeping 
the  court-room  of  the  probate  judge  in  a  condition  conven- 
ient to  himself  and  to  others.  On  the  contrary,  the  services 
thus  required,  being  of  public  necessity,  must  be  paid  for  by 
the  public,  which,  for  those  purposes,  as  before  observed,  is 
represented  by  the  county  in  the  persons  of  its  commissioners. 

It  has  been  supposed  that  section  three  of  the  act  in  relation 
to  sheriff's  fees,  w^as  intended  to  meet  a  case  of  this  descrip- 
tion. It  reads  as  follows:  "The  court  of  common  pleas 
shall  make  allowance,  not  exceeding  $ioo  per  year,  for  the 
sheriff,  for  services  where  the  State  fails,  or  the  defendants 
prove  insolvent,  and  for  other  services  not  particularly  pro- 
vided for."  Although  this  section  of  the  law  might  possi- 
bly be  so  applied,  as,  in  many  cases,  to  compensate  for 
services  such  as  those  which  are  the  subject  of  the  present 
action,  yet  it  is  clear  to  my  mind  that  it  was  not  intended 
as  the  sole  means  of  making  such  compensation,  but  to 
apply  to  those  official  acts  of  the  sheriff,  which  it  was  his 
duty,  and  his  alone,  to  perform.  The  charge  and  custody 
of  the  court-house  is  not  confided  to  the  sheriff  alone;  he 
is  required  to  act  under  the  direction  and  control  of  the 
commissioners,  as  will  be  seen  hereafter,  and  it  could  not 
have  been  intended  to  subject  him  to  the  entire  expense  of 
taking  such  charge,  and,  at  the  same  time,  put  him  under 
the  control  of  others. 

II.  The  second  objection  made  by  the  defendants  to  a 
recovery  is,  that  prior  to  the  time  of  performing  any  service 
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by  the  plaintiff,  the  defendants  had  made  suitable  provision 
for  the  performance  of  the  same  service  by  the  appoint- 
ment of  Belknap  for  that  purpose,  whom  the  probate  judge 
refused  to  permit  or  allow  to  discharge  the  same,  without 
sufficient  cause,  assuming  to  himself  the  right  to  select  his 
own  agents,  and  thereby  discharging  the  county  from  all 
responsibility  in  the  matter. 

This  objection  is  answered  by  the  facts  of  the  case.  If  it 
be  true  that  the  sole  right  or  duty  of  making  such  provision 
is  devolved,  by  law,  upon  the  county  commissioners,  yet  in 
the  present  case,  although  they  had  made  such  provision, 
and  the  same  was  refused,  they  did,  in  fact,  accept  the  ser- 
vices of  the  i^aintiff,  and,  for  a  period  of  nearly  six  months, 
caused  the  same  to  be  paid  for  out  of  the  county  treasury. 
Meanwhile,  they  repealed  the  resolution  appointing  another, 
declaring  that  it  was  unlawful,  and  refused,  subsequently, 
to  make  other  provision.  In  this  state  of  the  case,  it  was 
an  act  of  public  necessity  that  the  service  should  be  per- 
fomied  by  some  one ;  whether  uqder  the  direction  of  the 
sheriff,  to  whom  the  custody  and  charge  of  the  court-house 
is  confided,  or  of  the  probate  judge,  does  not  seem  to  me 
material,  since,  in  either  case,  the  law  raises  an  implied 
promise  to  pay  for  it  as  much  as  it  is  reasonably  worth. 
This  rule  was  applied  in  5  Ohio,  23,  Trustees  of  Cincinnati 
Township  V.  Aaron  Ogden.  That  was  an  action  brought 
against  the  township  for  supplies  furnished  by  a  private 
individual  to  a  pauper,  who  was  a  township  charge,  the 
overseers  of  the  poor  having  refused  to  provide  them.  The 
court  held  that,  although  it  was  discretionary  with  the 
trustees  to  make  or  refuse  an  order  for  the  support  of  a 
pauper,  yet  it  was  a  discretion  which  must  be  so  exercised 
as  to  carry  into  effect  the  object  of  the  law ;  and  when  they 
refused  to  perform  the  duty,  another  might  do  it  for  them, 
and  have  his  remedy  by  action  against  the  township. 

This  view  of  the  matter,  in  my  judgment,  disposes  of  the 
case;  but  a  desire  was  uttered  on  the  trial  to  have  an  ex- 
pression of  opinion  upon  the  question  as  to  whose  duty,  or 
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right,  it  was  to  provide  for  the  performance  of  services  like 
those  performed  in  the  present  case.  There  is  no  provision 
of  law  which  authorizes  the  judges  of  the  respective  courts, 
in  the  first  instance,  to  interfere  in  the  business  of  providing 
court-room  furniture,  or  any  of  the  appointments  necessary 
to  the  convenient  administration  of  justice — these  are  all 
expressly  devolved  upon  the  county  commissioners,  by  the 
enactments  already  quoted.  Should  the  commissioners  re- 
fuse, or  neglect,  upon  proper  request,  to  make  these  pro- 
visions, it  would  devolve  upon  the  court,   as  a  matter  of 

1||  necessity,  to  have  them  made  until  the  commissioners  could 

be  required  by  mandamus  to  do  so. 

J  But,  as  the  right  in  such  cases  is  derived  from  necessity, 

it  would  only  be  co-extensive  with  such  necessity,  and 
would  cease  whenever  the  necessity  was  at  an  end.  Aside 
from  the  express  provisions  of  the  law  above  quoted,  the 
county  commissioners  are  the  general  executive  officers  of 
the  county,  empowered  to  levy  taxes  for  the  necessary 
wants  and  exigencies  of  the  county,  to  whom  the  protection 
of  the  interests  of  the  county  are,  in  a  general  point  of 
view,  confided;  all  questions  or  matters  involving  an  ex- 
penditure of  money  on  the  part  of  the  county,  necessarily 
devolve  upon  them,  unless  specially  referred  by  law  to 
other  persons.  There  is  but  one  provision  of  law  which 
seems  to  impose  upon  another  the  duty  of  providing  for 
services  such  as  those  which  are  the  subject  of  the  present 
suit,  and  that  is  section  six  of  the  act  providing  for  the  erec- 
tion of  the  public  buildings.  It  is  in  these  words:  "The 
sheriff  shall  have  charge  of  the  court-house,  under  the 
direction  and  control  of  the  commissioners."  Whatever  is 
necessary  to  be  performed  by  the  sheriff,  in  the  taking  of 
such  charge,  so  as  to  have  the  courts  open  when  requirecl 
by  law,  and  in  a  convenient  manner,  may,  doubtless,  he 
performed  under  his  direction ;  and,  as  an  incident  to  such 
charge,  would  be  the  keeping  of  the  rooms  cleanly  and 
comfortable,  and  the  employment  of  laborers  for  that  pur- 
pose.    Upon    the    sheriff,    therefore,    in    the   first    instance, 
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would  seem  to  devolve  the  duty  of  procuring  suitable  labor- 
ers. But  in  this  he  is  made  subservient  to  the  "direction 
and  control  of  the  commissioners,"  and  can  not  act  contrary 
to  their  wishes,  unless  they  refuse  altogether  to  act  in  the 
matter.  Any  other  view  of  the  subject  would  take  the 
matter  wholly  from  the  control  of  the  commissioners,  and 
enable  others  (it  might  be)  to  make  improvident  contracts 
for  the  county. 

On  the  other  hand,  it  has  been  claimed  that  the  county 
commissioners  are  not  empowered  to  interfere,  and  espe- 
cially with  the  probate  court,  without  consulting  the  wishes 
of  the  respective  courts.  A  proper  degree  of  courtesy 
should,  doubtless,  be  observed  by  the  commissioners,  in  not 
appointing  persons  for  the  performance  of  these  services 
who  are  obnoxious  to,  or  have  not  the  confidence  of,  the 
judges  of  the  court,  as  where  the  individual  appointed  was 
incompetent,  or  not  trustworthy;  but  to  render  such  an  ap- 
pointment a  matter  of  legal  complaint,  it  must  be  of  such  a 
character  as  to  wholly  fail  of  the  object  intended-,  in  which 
case  it  would  be  the  duty  of  the  court  to  cause  the 
obnoxious  person  to  be  removed.  Now,  is  there  anything 
in  the  situation  of  the  probate  court  which  creates  an  excep- 
tion to  the  general  rule  ?  It  is  true  that  valuable  papers  are 
committed  to  the  care  of  the  probate  judge,  and  that  bond  is 
given  by  him  for  the  faithful  performance  of  his  duties.  But 
his  responsibilities  are  not  increased  by  the  employment  of 
servants  not  under  his  control,  and  the  circumstance  of  valua- 
ble papers  being,  more  or  less,  exposed  to  accident,  or  loss, 
by  the  employment  of  unworthy  persons  about  the  office, 
only  imposes  upon  the  commissioners  greater  care  and  vigi- 
lance in  the  selection  of  suitable  servants  to  perform  the 
necessary  services  required,  while,  at  the  same  time,  it  does 
not  release  or  take  from  them  the  duty  of  making  such  pro- 
vision. 

Upon  the  whole  case,  judgment  will  be  entered  for  the 
plaintiff  for  the  amount  claimed  in  his  petition,  with  costs. 

(13) 


J 
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R.  R.  McIlvaine  V.  M.  A.  Bradley,  et  al. 

1.  The  words  **protest  waived"  written  over  the  name  of  the  indorser 
of  a  promissory  note,  etc.,  are  held  to  be  a  waiver  of  all  the  steps 
required  by  law  to  fix  his  liability,  and  that  the  indorser  intended 
to  dispense  with  the  legal  formalities  of  demand  and  notice. 

2.  When  the  act  of  the  notary  is  waived,  it  is  equivalent  to  what  his 
net,  if  legally  performed,  would  be  when  offered  in  evidence. 

3.  No  consideration  need  be  shown  for  such  waiver,  as  the  act  of  the 
indorser  is  an  estoppel,  and  he  can  not  deny  it  or  invalidate  its 
terms. 

Special  Term. — Action  against  Miles  A.  Bradley,  maker, 
and  Vanaken  Wunder,  indorser  of  a  promissory  note  in  words 
and  figures  following,  viz: 

"$i,ooo.  Cincinnati,  July  21,  1848. 

Thirty  days  aft^r  date,  for  value  received,  we,  jointly  and 
severally,  promise  to  pay,  to  the  order  of  Vanaken  Wunder, 
one  thousand  dollars.  And  it  is  agreed  that  the  liability  of 
neither  of  us  shall  be  affected  by  further  time  being  given  fpr 
payment.  And  in  case  said  sum  shall  not  be  paid  when  due, 
we  do  hereby  empower  any  attorney  of  record  in  the  United 
States  to  appear  for  us,  or  either  of  us,  before  any  court  hav- 
ing competent  jurisdiction,  waive  process,  and  without  notice 
given  to  us,  to  confess  a  judgment  against  us,  or  either  of  us, 
for  the  above  sum  and  interest  thereon,  from  the  time  the 
same  becomes  due,  and  to  release  all  errors,  and  to  waive  the 

right  of  appeal. 

M.  A.  BRADLEY  &  CO. 

PETER  VOORHIS." 
VANAKEN  WUNDER." 


Indorsed  "Protest  waived. 


The  defendant,  Wunder,  filed  his  answer,  setting  up  that 
the  note,  when  it  became  due,  was  not  presented  to  the  mak- 
ers for  payment ;  and  secondly,  that  notice  of  the  non-payment 
thereof  was  not  given  to  him. 
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Snelbaker  &  Phillips,  for  plaintiff. 
Miner  &  Oliver,  for  defendant  Wunder. 

• 

Storer,  J.  I  hold,  in  this  case,  that  the  indorser  might 
dispense  with  the  presentment  and  notice,  required  to  charge 
him,  by  agreement  made  before  the  maturity  of  the  contract: 
That  no  consideration  need  be  shown  for  the  agreement,  as 
the  act  of  the  indorser  was  an  estoppel,  and  he  ought  not  to  be 
permitted  to  deny  it,  or  invalidate  its  terms.  Story  on  Prom. 
Notes,  §§271,  272,  273,  and  cases  there  cited. 

What  shall  be  regarded  as  intending  to  waive  demand  and 
notice,  must  depend  upon  the  ordinary  rule  of  construction, 
which  is  applied  to  the  acts  and  language  of  all  parties, 
whether  they  are  embodied  in  writing,  or  proved  by  parol 
and  submitted  to  the  court,  to  be  legally  interpreted.  To  de- 
termine that  meaning,  in  a  case  like  this,  we  must  understand 
the  object  the  parties  had  in  view,  the  matter  before  them, 
and  the  general  understanding  of  merchants,  of  the  terms 
used,  or  the  language  employed  to  express  them.  6  Whea- 
ton,  574-576,  The  Union  Bank  v.  Hyde;  8  Greenleaf,  213, 
Fuller  V.  McDonald ;  4  Pickering,  525,  Boyd  v.  Cleveland ; 
II  Wendell,  634,  Backus  v.  Shipherd. 

Whenever,  as  in  the  present  case,  the  words  "protest 
waived"  are  found  over  the  name  of  the  indorser,  we  must 
bdd  that  they  were  intended  to  be  a  waiver  of  all  the  steps 
required  by  law  to  fix  his  liability.  It  is  universally  known, 
that  a  protest  is  never  made  until  a  formal  demand  of  pay- 
ment, by  the  notary ;  and  it  is  but  the  just  inference,  from  the 
i»rt  of  the  indorser,  that  he  intended  to  dispense  with  all  legal 
formalities  precedent  to  his  liability. 

By  the  statute  now  in  force,  the  protest  of  the  notary,  in 
actions  upon  promissory  notes,  as  well  as  bills  of  exchange,  is 
prima  facie  evidence  of  all  the  facts  stated  by  the  officer, 
which,  by  law,  he  is  required  to  perform,  in  order  to  charge 
the  indorser',  and,  it  must  necessarily  follow,  when  the  act  of 
the  notary  is  waived,  it  is  equivalent  to  what  his  act,  if  legally 
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performed,  would  be  when  offered  in  evidence.  This  is  the 
construction  of  the  Supreme  Court  of  Pennsylvania,  under  a 
similar  statute  to  ours.     lo  Barr,  103,  Scott  v.  Greer. 

But  the  direct  question  is  decided  in  3  Denio,  17,  Codding- 
ton  V.  Davis ;  and  affirmed  in  error  in  the  same  case,  i  Coin- 
stock,  186. 

This  construction  follows  out  the  practice  in  the  French 
courts,  where  it  is  held,  if  the  words  "retour  sans  protet,"  or 
"sans  frais,"  are  written  upon  the  bill,  they  dispense  with  the 
usual  formalities  of  demand  and  notice.  Storv  on  Prom. 
Notes,  §273;  Byles  on  Bills,  204;  Chitty  on  Bills,  165,  9th 
edition. 

Some  judges  have  limited  the  effect  of  the  waiver,  confining 
it  merely  to  the  notice,  and  insisting  that  the  presentment 
should  be  proved,  as  in  5  Shepley,  16,  Drinkwater  v.  Tebbetts ; 
I  touis.  An.,  312,  Wall  v.  Bry;  22  Vermont,  561,  Bu- 
chanan V.  Marshall.  This  construction  is  on  the  ground^ 
that  the  agreement  to  waive  must  be  construed  strictly,  and 
can  not  be  extended  beyond  the  obvious  meaning  of  its  terms, 
but  it  seems  to  one  the  argument  proves  too  much,  for  at  last 
the  question  is,  what  did  the  parties  intend?  I  find  no  diffi- 
culty in  holding  that  the  words  used  imply  a  waiver  of  all  the 
steps  required  to  hold  the  indorser,  and  judgment  is  rendered 
against  him. 

Judgment  for  plaintiff. 


Marine  Ruffner  v.  The  Board  of  Commissioners  of 
Hamilton  County,  and  John  Hawkins. 

1.  The  decision  of  a  court,  overruling  a  demurrer  to  the  petition,  may 
be  assigned  for  error,  although  no  exception  thereto  appears  in  the 
record. 

2.  A  citizen  of  the  county  may  maintain  an  action  in  his  own  name,  in 
behalf  of  himself  and  other  citizens,  whether  a  tax-payer  or  not,  to 
restrain  the  county  commissioners  from  the  performance  of  acts 
which  are  fraudulent,  in  breach  of  their  trust,  or  in  excess  of  their 
power. 
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3.  A  law  passed  in  the  year  1848,  prescribing  the  mode  in  which  the 
commissioners  of  this  county  shall  make  contracts,  is  not  of  a  gen- 
eral nature,  and  is  therefore  not  inconsistent  with  the  present  consti- 
tution of  the  State,  by  reason  of  its  not  having  an  uniform  operation 
throughout  the  State,  so  as  to  be  repealed  by  implication. 

4.  Acquiescence  in,  or  consent  to,  the  alleged  illegal  acts  of  the  de- 
fendants on  the  part  of  the  plaintiff,  would  bar  his  right  to  an  in- 
junction, but  is  matter  of  defense,  which  must  be  set  up  and  relied 
on  by  the  defendants  at  the  hearing,  in  order  to  be  made  available. 

Gener-AL  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  plaintif!  in  error,  at  special  term  of  June, 
A.  D.  1855,  heretofore  reported  on  p.  39  ante. 

The  petition,  in  this  case,  was  filed  by  Marine  RufFner, 
describing  himself  as  a  tax-payer  of  Hamilton  county,  and 
also  one  of  the  three  members  of  the  board  of  county  commis- 
sioners, and  suing,  as  well  for  himself,  as  the  other  tax-payers 
of  Hamilton  county,  who  are  too  numerous  to  be  made  par- 
ties. The  petition  states  that  the  board  are  erecting  a  public 
building — ^an  asylum  for  the  insane — near  Carthage,  in  Ham- 
ilton county :  that  two  of  the  commissioners  entered  into  a 
contract  with  the  defendant,  Hawkins,  to  do  the  brick-work 
on  the  buildings;  that  the  plaintiff  knew  nothing  of  this 
contract,  and  that  he  had  entered  a  protest  against  it  as  ille- 
gal and  fraudulent. 

The  petition  states  that  the  contract  is  indefinite  as  to  the 
amount  of  brick  to  be  furnished,  and  when  the  work  is  to  be 
done ;  that  notice  of  the  intention  to  contract  was  not  given ; 
that  the  price  agreed  to  be  given  was  exorbitant ;  that  other 
persons  are  ready  and  willing  to  do  the  work  at  a  less  price, 
and  that  there  will  be  a  loss  to  the  tax-payers  of  $10,000. 

An  amended  petition  was  filed,  which  states  that  the  con- 
tract is  for  the  erection  of  a  public  building,  by  which  a 
larger  expense  is  involved  than  $5,000,  and  that  the  county 
commissioners  have  not  submitted  the  question  of  the  policy 
of  such  expense  to  the  qualified  voters  of  said  county.  It 
appears  that  an  act  of  the  legislature,  passed  in  the  year 
1S48,  required  such  a  submission,  and  declared  invalid  any 
contracts  made  when  it  was  not  done. 
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The  prayer  of  the  petition  is  for  an  injunction  to  restrain 
any  proceedings  under  the  contract,  and  for  its  rescission. 

To  the  petition  and  amended  petition,  the  board  of  county 
commissioners  filed  answers.  The  defendant,  John  Hawkins, 
demurred  to  the  amended  petition. 

At  the  June  term,  1855,  the  action  was  submitted  on  the 
petition,  answers,  demurrer,  and  proof,  and  a  judgment  was 
entered  at  special  term.  The  court  found  that  the  contract 
was  for  the  erection  of  a  public  building,  exceeding  in  cost 
$5,000,  and  that  the  act  of  1848  not  having  been  complied 
with,  the  contract  was  void.  A  perpetual  injunction  against 
any  further  proceedings,  or  any  payment  under  the  contract, 
was  therefore  granted,  and  judgment  rendered  for  the  costs 
of  the  action  in  favor  of  the  plaintiff.  To  the  finding  and 
decision,  no  exception  was  taken,  either  by  a  bill  of  excep- 
tions, or  by  an  entry  at  the  end  of  the  decision. 

Walker,  Kebler  &  Force,  for  {^aintiff  in  error. 

Worthington  &  Matthews,  and  Geo.  E.  Pugh,  for  county 
commissioners. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  first  matter  to  be  considered  is,  what  questions  are  pre- 
sented by  the  record  for  decision  ?  Under  the  former  system 
of  practice,  the  proceedings  to  revise  errors  in  courts  of  law 
and  in  courts  of  equity  were  different.  In  a  court  of  equity, 
there  was,  properly,  no  such  thing  as  taking  an  exception  to 
the  decision  of  the  court.  Nor  in  a  court  of  law  was  any  other 
mode  of  exception  known  than  that  by  bill  of  exceptions — ^thc 
object  of  which  was  to  bring  the  supposed  matter  of  error  into 
the  record.  Where  the  matter  of  error  appeared  on  the  face 
of  the  record,  the  party  prejudiced  thereby  had  the  right  to 
avail  himself  of  such  error.  In  a  court  of  equity,  the  remedy 
was  by  a  bill  of  review ;  in  a  court  of  law,  by  a  writ  of  error. 

Bv  our  code,  the  distinction  between  suits  at  law  and  in 
equity  is  abolished,  and  one  common  mode  of  taking  advan- 
tage of  error  in  the  decisions  of  courts  is  provided.      The 
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code^  therefore,  must  be  our  guide  in  determining  what  ques- 
tions are  presented  by  a  record  for  the  decision  of  a  court  of 
error. 

It  can  not  well  be  doubted  that  there  may  be  errors  on  the 
record,  since,  as  before  the  code,  which  a  court  of  error  will 
revise,  though  no  exception  be  noted*  Article  V,  Chapter  II, 
of  Title  IX,  of  the  Code,  is  to  be  limited  to  the  subject- 
matter.  The  title  and  chapter  are  headed  "Trial."  Article 
I— Trial  in  General.  Article  2 — Trials  by  Jury.  Article  3 
—Trials  by  the  Court.  Article  4 — Trials  by  Referees.  Ar- 
ticle 5 — Exceptions.  Article  6 — New  Trials.  Article  7— 
General  Provisions.  Article  8 — Time  of  Trial.  Now,  the 
exceptions  referred  to  under  article  5  would  appear  to  be 
those  connected  with  a  trial,  either  before  a  court  and  jury 
by  the  Court  alone,  or  by  referees,  and,  although  a  trial,  as 
appears  by  Chapter  I  of  the  title,  headed  "Issue,"  embraces 
the  trial  of  issues  of  law  and  of  fact,  yet  the  issues  of  law 
here  meant  are  not  those  arising  on  a  demurrer  to  the  peti- 
tion. They  had  been  provided  for  by  previous  sections.  The 
issues  here  meant,  and  the  trial,  have  reference  to  the  dis- 
position of  the  case  after  the  pleadings  have  been  completed, 
to  controvert  issues  of  law  and  fact.  As  no  demurrer  was 
allowed  to  an  answer,  this  rule  would,  in  most  instances^  in- 
volve issues  of  law  and  fact. 

The  term  "exception,"  therefore,  in  sections  290,  291,  292, 
2Q3,  and  294,  of  the  code,  is  to  be  controlled  by  the  applica*- 
tion  of  the  rule  "noscitur  a  sociis."  The  decision  of  the  court, 
in  sections  290  and  291,  means  a  decision  upon  a  trial.  It 
does  not  refer  to  a  decision  upon  a  demurrer,  or  other  de- 
cision not  occurring  upon  the  trial,  or  connected  with  the 
trial,  as  in  the  case  of  an  application  for  a  new  trial  under 
the  succeeding  chapter.  It  could  not,  of  course,  refer  to  an 
error  in  a  judgment  rendered  without  appearance,  or  in  a 
proceeding  after  the  end  of  the  term,  where  there  might 
have  been  no  opportunity  ro  except  to  the  decision. 

Under  this  view,  it  is  scarcely  necessary  to  say,  that  the 
only  matter  to  be  considered   in   this   case   arises   on   the 
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demurrer  of  one  of  the  defendants.  No  exception  was  noted 
at  the  end  of  the  decision.  If  the  findings  of  the  court 
were  made  under  section  280  of  the  code,  to  such  a  case  the 
provision  of  section  290  must  surely  apply. 

The  demurrer  to  the  amended  petition  should  properly 
have  been  disposed  of  by  a  distinct  entry  before  the  final 
hearing  of  the  case;  on  which  hearing,  there  being  no  an- 
swer, the  matters  in  the  petition  would  be  considered  as 
true;  but,  substantially,  the  demurrer  was  overruled,  and 
the  question  is,  whether  the  facts  stated  in  the  petition  en- 
titled the  plaintiff  to  the  relief  sought  and  obtained. 

Upon  this  question  two  important  matters  are  to  be  con- 
sidered— first,  as  to  the  right  of  the  plaintiff  to  sue;  and, 
secondly,  as  a  question  of  law,  whether  the  contract,  ad- 
mitting the  statement  in  the  amended  petition  to  be  true, 
was  illegal  ? 

As  to  the  right  of  the  plaintiff  to  sue:  In  substance,  I 
understand  the  plaintiff  to  come  before  us  as  one  of  a  num- 
ber of  corporators,  complaining  of  the  acts  of  those  consti- 
tuting the  acting  authority,  or  governing  body  of  the 
corporation.  If  the  county  of  Hamilton  constitutes  a  cor- 
poration, under  the  name  of  the  county  commissioners,  then 
the  citizens  of  the  county  must  be  deemed  the  corporators. 
If  individual  action,  on  the  part  of  a  corporator,  can  inter- 
fere with  the  action  of  regularly  constituted  corporate  au- 
thority, undoubtedly  a  proper  mode  of  suit  is  by  one 
corporator  in  behalf  of  the  others.  In  this  view,  it  would, 
perhaps,  make  no  difference  whether  the  corporator  was  a 
tax-payer,  or  not;  his  being  a  tax-payer,  certainly  does  not 
diminish  his  right  to  sue.  It  is  true,  it  might  have  been 
made  an  objection,  that  the  non-tax-paying  citizens,  being 
also  corporators,  should  have  been  parties;  but  this  is  not 
pointed  out  as  a  ground  of  demurrer.  The  only  question 
is,  can  the  plaintiff  alone,  or  in  connection  with  any  other 
parties,  obtain  relief? 

To  my  mind  it  is  a  matter  of  grave  doubt  whether  the 
county   commissioners  constitute  any  such   corporation,   or 
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whether  the  citizens  of  the  county  can  be  deemed,  in  any 
proper  sense,  corporators.  But  if  the  county  commissioners 
act  for  the  cotmty  in  such  a  mode,  that  the  county  is  respon- 
sible for  fraud  or  acts  of  negligence  within  the  scope  of 
their  authority,  for  their  breach  or  omission  of  duty  as  to 
matters  of  public  concern,  then  necessity  would  seem  to 
require  that  the  citizens  should  have  the  same  right  of  re- 
straint as  other  corporators  have  in  like  cases.  Now  both 
these  questions  appear  to  be  settled  by  our  Supreme  Court. 
First,  that  the  county  is  so  responsible,  as  a  corporation, 
represented  by  the  county  commissioners.  This  was  con- 
ceded by  this  court  in  the  case  of  Mighels  v.  The  County  Com- 
missioners, upon  the  authority  of  2  Ohio,  348,  Commissioners 
of  Brown  County  v.  Butt.  Secondly,  that  corporators  may 
maintain  a  suit  against  the  directors,  or  governing  body,  for 
fraud,  breach  of  trust,  and  excess  of  power,  seems  to  have 
been  decided  in  5  Ohio,  162,  Taylor  v.  Miami  Exp.  Co.  It 
will  be  observed  that  in  England  and  New  York,  in  such 
cases,  the  Attorney  General  may  sue,  and,  when  others  sue, 
he  must  be  made  a  party.  No  such  power  exists,  and  no 
such  course  could,  under  any  provision  of  our  statutes,  be 
pursued.  If  the  persons  interested  can  not  sue,  there  ap- 
pears no  other  remedy  than  the  one  taken  in  this  case.  It 
appears  to  be  a  matter  of  nacessity.  Such  a  relief  is  clearly 
contemplated  in  several  English  cases,  and  has  been  sus- 
tained in  American  authorities.  See  2  Hare,  461,  Foss  v. 
Harbottle ;  i  Phill.  790,  Mozley  v.  Alston ;  4  Hare,  290,  Lund 
V.  Blanshard;  2  Parsons  Eq.  Cas.  143.  In  view  of  these 
authorities,  I  feel  bound  to  come  to  the  conclusion  that  the 
plaintiff  had  a  right  to  sue  in  a  proper  case. 

The  next  and  most  important  question  in  the  case,  is, 
whether  the  act  of  1848  continued  in  force  at  the  time  the 
alleged  contract  purports  t6  have  been  made. 

It  is  not  claimed  that  this  act  has  ever  been,  in  express 
terms,  repealed.  A  repeal,  by  implication,  is  claimed  to 
result,  not  only  from  the  provisions  of  the  schedule  to  the 
constitution,  but  also  from  subsequent  legislative  enact- 
ments.   The  rules  as  to  repeals  by  implication,  so  strongly 
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laid  down  in  2  Ohio  St.  607,  Cass  v.  Dillon,  show  to  my 
mind,  conclusively,  that  there  is  no  ground  to  claim  any 
such  repeal  in  this  case,  unless  section  26  of  article  2  of  the 
constitution  has  altered  the  rules  of  construction  as  to  repeals 
by  implication.  That  section  provides  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  operation  throughout 
the  State." 

Whether  this  provision  had  the  effect  to  abolish  laws  of  a 
general  nature,  the  operation  of  which  was  confined  to  par- 
ticular counties,  or  to  remove  from  counties,  excepted  from 
the  operation  of  general  laws,  such  exception,  or  whether  the 
provision  was  directory  as  to  future  legislation,  it  is  not, 
perhaps,  necessary  to  inquire.  The  important  inquiry  is, 
what  is  meant  by  laws  of  a  general  nature,  or  rather, 
whether  the  particular  law  in  question  is  embraced  in  that 
description?  Any  other  inquiry  would  be  only  in  illustra- 
tion or  aid  of  the  principal  one. 

A  distinction  has  been  often  taken  between  public  and 
private  acts,  and  also  between  general  and  local  laws.  The 
precise  line  between  them  has  never  been  drawn,  and  few 
cases  have  arisen  in  w^hich  anv  effort  has  been  made.  There 
are  several  recent  cases  in  England  referring  to  this  distinc- 
tion. Whether  an  act  is  to  be  deemed  public  or  private, 
general  or  local,  might,  to  some  extent,  depend  ort  the 
intention  of  the  legislature  in  its  passage;  and,  in  order  to 
discover  this  intention,  the  classification  made  in  publishing 
the  act  might  be  examined.  15  Mees.  &  Wels*  251,  Richards 
v.  Easto. 

But  surely  this  classification  c^n  not  control,  nor  properly 
influence  the  question  whether  the  law  be  of  a  general  or  a 
local  and  personal  nature.  A  public  and  general  law  may 
be  of  a  local  or  personal  nature,  and  so  a  law  of  a  general 
nature  might  be  made  local,  the  very  evil  in  view  of  section 
26,  article  2,  of  the  constitution.  There  appears  to  be  a 
clear  distinction  between  a  general  law  and  a  law  of  a  gen- 
eral nature.  It  might  be  in  the  power  of  the  legislature  to 
confer  on  many  laws  the  form  of  a  general  law;  but  the 
nature  of  a  law,  whether  general  or  local  and  special,  is 
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inherent  in  the  law  itself,  and  a  matter  which  the  legislature 
can  neither  give  nor  take  away  by  the  manner  in  which  it 
is  passed  or  published.  Whether,  therefore,  any  law  be  a 
law  of  a  general  nature,  will  depend  on  the  provisions  of 
the  law,  and  be  a  matter  of  judicial  construction.  It  is  a 
question  which  may,  in  some  cases,  present  considerable 
difficulty;  and  it  would  be,  perhaps,  dangerous  to  attempt 
any  general  definition  of  what  are  laws  of  a  general  nature. 

There  is  one  guide  determining  what  are  laws  of  a 
general  nature,  afforded  by  the  section  qf  the  constitution 
under  consideration.  The  laws  of  a  general  nature  are 
intended  to  have  a  uniform  operation  throughout  the 
State.  Laws,  therefore,  which,  from  their  nature,  can  not 
operate  uniformly  throughout  the  State,  can  not  be  em- 
braced under  the  expression  of  laws  of  a  general  nature. 
The  legislature  may  provide,  by  general  laws,  for  matters  in 
their  nature  local.  Indeed,  as  to  some  matters,  the  legisla- 
ture, it  has  been  supposed,  are  required  so  to  do  by  the  con- 
stitution; as  in  the  case  of  the  organization  of  cities  and 
villages.  However  general  some  of  the  laws  on  this  subject 
are  in  form,  they  are,  in  their  nature,  essentially  special, 
and  must,  of  necessity,  be  local  and  partial  in  their  oper- 
ation. 

And  here,  it  must  be  remembered,  that,  except  as  to 
some  specified  matters,  the  legislature  is  not  prohibited 
from  passing  local  and  special  laws,  as  to  matters  in  their 
nature  local  and  special.  The  prohibition  is  not  to  confine 
a  law,  in  its  nature  general,  to  a  particular  locality ;  or  not 
to  except  from  the  operation  of  a  law  of  a  general  nature  a 
particular  locality.  If,  therefore,  any  subject-matter  is,  in 
its  nature,  local,  requiring  special  legislation,  section  26, 
article  2,  does  not  prohibit  special  legislation  on  that  sub- 
ject. The  legislature  is  not  required  to  provide  for  every 
local  and  special  matter,  by  general  laws,  whenever  it  can 
be  done,  but  are  prevented  from  restricting  the  operation 
of  laws  of  a  general  nature  to  any  part  of  the  State  less 
than  the  whole.      Such  laws,  when  enacted,  are  to  have  a 
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uniform  operation  throughout  the  State;  their  operation 
can  not  be  confined  to  one  county  or  to  fifty  counties. 

It  will  be  observed  that  the  first  clause  of  section  26,  ar- 
tide  2,  speaks  of  the  operation  of  laws;  the  second  clause, 
of  the  taking  effect  of  acts  passed  by  the  general  assembly. 
These  two  clauses  have  no  necessarv  connection,  and  one 
gives  no  aid  in  the  construction  of  the  other.  The  history 
of  their  intro<luction  into  the  constitution  shows  that  they 
were  derived  from  distinct  sources.  The  operation,  in  the 
first  clause,  is  not  the  taking  effect  in  the  second.  The  first 
clause  refers  to  laws,  pre-supposing  the  act  to  have  taken 
effect,  and  regulates  its  operation  as  a  law ;  the  second  clause 
is  directory  as  to  acts — things  not  yet  laws. 

As  said  in  reference  to  the  term  "laws  of  a  general  na- 
ture," so  with  the  term  "uniform  operation,"  it  would  be 
difficult  to  give  any  satisfactory  general  definition.  It  is  not 
confined  to  the  taking  effect  and  being  a  law  throughout 
the  State,  for  every  law  may  be  said  to  have  that  operation. 
It  is  sufficient  that  it  may  operate  uniformly  at  the. discre- 
tion of  different  and  distinct  bodies  throughout  the  State? 
In  other  words,  is  a  mere  power  to  act  upon  subject-matters, 
in  their  nature  distinct  and  different,  though  it  may  be  of  a 
like  kind,  the  uniform  operation  of  a  law?  Does  the  oper- 
ation of  the  law  consist  in  its  effect  on  those  who,  by  its 
means,  are  affected  in  person  or  estate,  or  in  the  grant  of  a 
power  to  produce  the  effect?  If  a  like  power  be  given  to 
bodies  created  for  the  purpose  in  all  the  counties  of  the 
State;  but  the  exercise  of  the  power  depends  on  the  dis- 
cretion of  those  bodies,  and  in  some  counties,  it  may  be 
exercised,  and  in  some  it  mav  not ;  in  some  counties  it  maV 
be  exercised  to  a  certain  extent,  and  in  others  to  a  different 
extent,  involving  heavy  burdens  upon  the  people,  or  light, 
as  the  discretion  of  those  acting  under  the  power  shall 
determine.  Does  the  operation  of  the  law  consist  in  the  grant 
of  power,  or  its  exercise?  If  in  the  latter,  it  seems  clear 
that  such  a  law  is  not  one  having  a  uniform  operation 
throughout  the  State.    From  its  nature,  it  can  not  have  a 
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uniform  operation;  and  if  so,  then  it  can  not  be  a  law  of  a 
general  nature,  within  the  meaning  of  the  constitution.  It 
may  be  a  general  law  because,  in  general  terms,  and  by  a 
general  description,  applicable  to  all,  it  confers  powers  upon 
distinct  bodies  of  men ;  but  as  these  bodies  of  men  may,  and 
indeed,  in  many  cases  of  necessity  must,  exercise  the  power 
difiFerently  and  to  a  different  extent,  and  with  different  effect 
on  those  to  be  affected,  it  is  not  a  law  of  a  general  nature. 

It  appears  to  me  that  laws  conferring  power  on  the  county 
commissioners  to  erect  public  buildings^  fall  within  the  above 
reasoning,  and  can  not  be  considered  laws  of  a  general  nature, 
having  a  uniform  operation  throughout  the  State.  Laws  reg- 
ulating those  matters  in  the  government  of  the  counties  of  a 
State,  in  their  nature  different,  depending  on  taste  and  dis- 
cretion, as  to  which  no  uniform  rule  can  be  prescribed,  must 
be,  in  their  nature,  special.  In  the  absence  of  any  express 
provision  of  the  constitution,  that  the  counties  of  the  State  shall 
be  governed  alike,  by  the  same  general  laws,  I  can  see  no 
reason  why  special  laws  for  the  purpose  may  not  be  passed. 
If  special  laws  on  the  subject  can  be  passed,  then  no  general 
law  that  is  passed,  is,  necessarily,  a  law  of  a  general  nature. 
Undoubtedly,  laws  having  for  their  object  the  regulation  of 
the  counties  of  the  State  may  be  of  a  general  nature,  and 
have  a  uniform  operation.  In  the  same  act,  one  part  may  con- 
tain a  law  of  that  description,  and  another  part  a  law  in  its  na* 
ture  special.  As,if  the  improper  use  of  county  funds  by  commis- 
sioners was  made  an  offense  punishable  by  fine  and  imprison- 
ment, it  would  certainly  be  improper  to  limit  the  operation  of 
this  provision  to  particular  counties;  and  yet  I  can  see  no 
room  to  doubt,  in  consideration  of  greater  labor  and  responsi- 
bility, the  compensation  allowed  to  commissioners  in  one 
county  might  be  fixed  at  a  larger  amount  than  in  other 
counties. 

I  think  the  conclusion  to  which  I  have  arrived,  is  sustained 
by  the  remarks  of  the  Supreme  Court  in  2  Ohio  St.  616, 
Cass  V.  Dillon.  In  those  remarks,  it  will  be  observed  that 
the  court  puts,  by  way  of  example,  a  law  as  to  the  jail  of 
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Hamilton  county,  as  not  being  a  law  of  a  general  nature,  and 
not  repealed  by  the  constitution.  Had  it  been  a  law  of  a  gen- 
eral nature,  being  confined  to  one  county,  the  court  seems  to 
have  supposed  that  the  constitution  itself  would  have  operated 
its  repeal.  That  view  being  correct,  the  case  is  strong  author- 
ity to  sustain  the  conclusion  that  the  act  of  1848  has  never 
been  repealed  by  implication. 

I  am  entirely  satisfied,  the  provision  of  the  constitution  hav- 
ing no  eflFect  to  change  the  rule  of  construction,  that  no  in- 
tention has  ever  been,  in  any  manner,  expressed  by  the  legis- 
lature to  repeal  the  act  of  1848.  That  act,  and  the  general 
law  conferring  a  grant  of  powxr,  may  well  stand  together. 
One  gives  the  power,  the  other  regulates  and  restricts  the 
mode  of  its  exercise. 

There  is  an  objection  to  relief  to  the  plaintiff,  Ruffner,  on  a 
ground  which  may,  perhaps,  be  inferred  from  the  statements 
in  the  petition,  and,  very  probably,  did  exist,  in  point  of  fact. 
The  petition  states  that  the  commissioners  are  erecting  a  pub- 
lic building,  called  the  "Asylum  of  Lunatics,"  near  Carthage. 
Then  follows  the  statement  of  the  contract  for  the  brick-work 
with  the  defendant,  Hawkins.  It  may  be  very  fairly  inferred 
that  the  plaintiff  was  cognizant  of  the  commencement  of  the 
building,  and  probably  assented  thereto.  Then,  undoubtedly, 
w^as  the  time  to  take  the  objection,  that  there  had  been  no 
submission  to  the  people  of  the  question  whether  the  building, 
the  cost  of  which  would  exceed  $5,000,  should  be  constructed. 
One  occupying  the  position  of  the  plaintiff,  assenting  or  ac- 
quiescing in  the  construction  of  the  building  as  a  whole,  could 
not  be  properly  heard  afterward  to  object,  on  such  a  ground, 
to  a  contract  for  a  portion  of  the  work,  and  ask  for  his  relief 
the  extraordinary  remedy  by  injunction. 

Had  this  objection  been  taken,  and  anything  like  such  a 
state  of  fact  been  presented,  in  our  opinion,  the  petition  should 
have  been  dismissed.  But  such  an  objection,  I  think,  at  least 
on  the  final  hearing,  should  appear  to  have  been  taken  by 
answer.  This  apparent  acquiescence,  or  inferred  consent, 
might  probably  have  been  explained.     It  was  properly  a  mat- 
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ter  of  defense.  It  is  not  so  stated  in  the  petition  as  to  make 
a  part  of  the  case  of  the  plaintifiF.  It  is  a  mere  matter  of  in- 
ference, and  the  statement  of  it  by  way  of  inducement.  The 
substantial  facts  are,  that  the  building  to  be  erected  will  ex- 
ceed in  cost  $5,000 ;  that  no  question  as  to  the  policy  of  the 
expenditure  has  been  submitted  to  a  vote  of  the  people ;  that 
the  contract  is,  therefore,  unauthorized  and  void,  and  the  ex- 
penditure of  the  money,  proposed  by  the  board  of  commis- 
sioners, will  be  a  breach  oi  their  trust  and  duty,  and  an  excess 
of  their  power,  leading  to  a  heavy  burden  and  charge  on  the 
plaintiff,  and  those  for  whom  he  sues.  This  makes  out  a  case 
for  relief  upon  the  demurrer.  We  have  no  right  to  look  to  a 
ground  of  defense  inferentially  appearing,  and  which  was  not 
relied  on  by  the  defendants. 

Uqder  these  views,  in  my  opinion,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Southern  Bank  of  Kentucky  v.  Gassaway  Brashears  and 

James  H.  Laws,  Partners,  etc. 

1.  The  true  test  of  usury  is,  whether  a  party  secures  to  himself,  at  all 
events,  a  return  of  the  principal,  with  more  than  the  legal  interest  by 
way  of  profit.  If  loss,  expense,  and  delay,  be  expected  to  occur,  so 
as  to  reduce  the  interest,  an  allowance  may  be  made  for  them,  and 
it  will  not  be  usurious,  even  though  it  result  in  greater  profit  than 
lawful  interest. 

2.  The  reason  why  the  addition  of  the  current  rate  of  exchange  to  the 
legal  rate  of  interest  does  not  constitute  usury  is,  that  the  former  is  a 
just  and  lawful  compensation  for  receiving  payment,  at  a  place  where 
Ihe  money  is  expected  to  be  less  valuable  than  at  a  place  where  it 
is  advanced  and  lent;  and  this  reason  exists  where  the  lender  dis- 
coimts  the  drawer's  bill,  as  well  as  when  he  buys  a  bill,  in  the  mar- 
ket, of  the  payee. 

3-  A  bill  of  exchange  is  not  deprived  of  the  character  of  a  bill  by  the 
fact  of  its  being  payable  at  the  place  where  drawn.  It  is  the  form  of 
the  instrument  which  gives  it  character,  and  not  the  intention  to 
transmit  funds  from  one  place  to  another. 

4-  A  bill  of  exchange,  with  a  view  to  the  advancement  of  commercial 
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intercourse,  should  be  taken  according  to  its  natural  tenor  and  ef- 
fect, as  appearing  on  the  face  of  it,  without  requiring  the  purchaser 
to  institute  an  inquiry  into  the  trtte  nature  of  its  origin,  or  the  object 
of  the  parties  in  making  it 

5.  Where  the  charter  of  a  foreign  bank  provides  that  the  business  of 
the  bank  shall  be  "to  lend  money,  discount  promissory  notes  and 
bills,  and  deal  in  exchange;"  and  "that  said  bank  shall  not  contract 
for,  or  receive,  a  greater  rate  of  interest  than  six  per  cent  per  an- 
num for  the  loan  or  forbearance  of  money;  and  interest  on  promis- 
sory notes,  negotiable  and  payable  at  said  bank,  and  there  discount- 
ed, shall  be  calculated  on  the  time  such  notes  have  to  run,  including 
three  days'  grace,  and  shall  be  paid  in  advance,  and  on  banking 
principles,  in  conformity  with  Hewlett's  tables  of  discount  and  in- 
terest,"— it  is  not  usury  for  the  bank  to  receive  a  bill  of  exchange 
from  the  drawer,  payable  at  another  place,  and  to  deduct  therefrom 
interest  at  the  legal  rate,  together  with  the  usual  and  customary  de- 
duction of  exchange  between  those  points. 

6.  Such  a  transaction  is  not  a  loan  of  money,  but  is  a  dealing  in  ex- 
change, authorized  by  such  charter. 

Speciai<  Term. — ^Action  upon  a  bill  of  exchange. 
The  facts  sufficiently  appear  in  the  decision. 
Taft,  Key  &  Perry,  for  plaintiff. 
Tilden,  Rairden  &  Curw^en,  for  defendants. 

Spencer,  J.  This  is  an  action  upon  a  bill  of  exchange, 
drawn  by  Mark  Buckingham  upon  the  defendants,  G. 
Brashears  &  Co.,  in  favor  of,  and  payable  to  the  order  of, 
the  plaintiffs,  dated  November  9,  1853,  for  the  payment  of 
$4,053.12,  in  ninety  days.  The  bill  is  dated  at  Cincinnati, 
JIJI  and   is   addressed   to  the   defendants   at   Cincinnati,   and  is 

there  payable;  it  was  accepted  by  defendants,  and  dishon- 
ored at  maturity.  The  plaintiffs  having  made  out  a  prima 
facie  case,  are  entitled  to  recover  the  amount  of  the  bill, 
with  interest,  unless  barred  by  the  facts  set  up  in  defense. 
They  are  as  follows: 

On  June  25,  1853,  Raper,  Cox  &  Co.  drew  a  bill  of  ex- 
change upon  Mark  Buckingham,  dated  at  Cincinnati,  and 
addressed  to  Buckingham  at  Cincinnati,  whereby  they  re- 
quested the  latter,  in  four  months  after  date,  to  pay  to  the 
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order  of  themselves  $3,984.34,  at  Ohio  Life  Insurance  and 
Trust  Company  Bank,  in  Cincinnati,  for  value  received; 
which  bill  was  accepted  by  Buckingham,  and,  being  in- 
dorsed by  Raper,  Cox  &  Co.,  was  sent  by  them  to  the 
Southern  Bank  of  Kentucky,  at  their  banking  house  in 
CarroUton,  Kentucky,  and  by  the  latter  purchased,  or  dis- 
counted, taking  out  therefrom  $120.18,  and  paying  over  to 
ihe  order  of  Raper,  Cox  &  Co.  the  sum  of  $3,864.16,  as  the 
net  proceeds ;  of  the  sum  taken  cut,  $80.34  was  charged  as 
interest,  at  the  rate  of  six  per  cent,  per  annum,  or  one  per 
cent,  for  every  sixty  days,  and  $39.84  for  exchange  between 
CarroUton  and  Cincinnati,  being  at  the  rate  of  one  per  cent. 
The  acceptance  by  Buckingham  was  made,  in  fact,  for  the 
mere  accommodation  of  Raper,  Cox  &  Co.  Before  the  bill 
matured,  Raper,  Cox  &  Co.  failed,  and  assigned  and  trans- 
ferred all  their  assets  to  Buckingham,  to  indemnify  him 
against  his  liabilities  on  their  account.  A  portion  of  the 
stock  was  in  the  hands  of  the  present  defendants,  for  sale, 
as  auctioneers,  at  the  time  when  the  bill  in  suit  was  drawn. 
On  the  day  appointed  for  sale,  the  plaintiff  brought  suit 
upon  the  original  bill  against  the  parties  to  it,  and  was 
about  to  attach  the  property  to  be  sold ;  to  avoid  which  the 
bill  in  suit,  drawn  by  Buckingham  upon  Brashears  &  Laws, 
was  made  and  accepted — being  for  the  amount  of  principal 
and  interest  on  the  original  bill,  adding  interest  for  the  time 
the  substituted  bill  had  to  run — ^the  defendants  to  retain 
indemnitv  out  cf  the  sales  made. 

It  is  claimed  on  the  part  of  the  defendants,  that  the  dis- 
count, or  purchase  of  the  original  bill,  was  made  in  violation 
of  the  plaintiff's  charter,  which  limits  it  in  the  discount 
of  bills  and  notes,  to  charge  by  way  of  interest  at  the  rate 
of  one  per  cent,  only  for  every  sixty  days ;  whereas,  in  the 
present  instance,  interest  was  not  only  charged  at  that  rate, 
but  an  additional  sum  of  one  per  cent,  was  charged  as  in- 
terest, or  for  forbearance  in  fact,  under  color  of  exchange; 
that  being  in  violation  of  the  plaintiff's  charter,  the  pur- 
chase was  void ;    and  the  plaintiff,  having  no  claim  upon 
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the  original  bill,  can  have  none  upon  that  which  has  been 
substituted  for  it,  the  latter  being  given  without  considera- 
tion. 

Assuming  that  the  plaintiff's  right  upon  the  original  bill 
is  to  be  determined  solely  by  the  law  of  their  incorporation, 
and  that  such  law  has  been  violated  in  the  transaction, 
upon  which  the  right  is  founded,  by  the  taking  of  more 
than  six  per  cent,  interest  on  the  purchase,  or  for  a  loan  of 
money,  it  is  undoubtedly  true  that  such  right,  or  claim,  i? 
wholly  groundless,  for  want  of  power  or  capacity  in  the 
plaintiff  to  make  the  purchase.  8  Ohio,  280,  Bank  of  Chil- 
licothe  v.  Swayne,  et  al.;  2  Pet.  527,  Bank  U.  S.  v.  Owens; 
7  B.  Monroe,  548,  Pilcher  v.  The  Banks.  It  is  equally  true 
that  if  the  plaintiff  had  no  right  of  action  upon  the  original 
bill,  they  can  have  none  upon  its  substitute  from  want  of 
consideration.  4  McLean,  250,  Orr  v.  Lacy ;  3  How.  U.  S. 
71,  Walker  v.  Bank  of  Washington;  see  also  2  Conn.  280, 
Botsford  V.  Sanford. 

Had  the  plaintiff,  then,  any  authority,  by  the  charter,  to 
make  the  contract  involved  in  the  purchase  of  this  bill?  By 
section  2  of  the  charter,  it  is  provided  that  the  business  of 
the  bank  shall  be  "to  lend  money,  discount  promissory  notes 
and  bills,  and  deal  in  exchange."  Whether  the  contract 
under  consideration  be  regarded  as  the  discount  of  a  bill,  or  as 
a  purchase  of  exchange,  or  as  a  mere  loan  of  money,  it  would 
be  equally  authorized  under  this  section  of  the  charter,  at  what- 
ever rate  the  loan,  discount,  or  purchase,  might  have  been 
made.  But  section  23  of  the  charter  provides  "that  said  bank 
shall  not  contract  for,  or  receive,  a  greater  rate  of  interest  than 
six  per  cent,  per  annum  for  the  loan  or  forbearance  of  money ; 
and  interest  on  promissory  notes,  negotiable  and  payable  at 
said  bank,  and  there  discounted,  shall  be  calculated  on  the 
time  such  notes  have  to  run,  including  three  days  of  grace, 
and  shall  be  paid  in  advance,  and  on  banking  principles,  in 
conformity  with  Rowlett's  tables  of  discount  and  interest" — 
i.  e.,  at  the  rate  of  one  per  cent,  for  every  sixty  days. 

It  will  be  seen  that  this  section  of  the  charter  makes  no 
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allusion  to  the  purchase,  or  discount  of  bills  of  exchange,  or 
of  promissory  notes,  payable  elsewhere  than  at  the  bank  itself. 
As  to  these,  no  limit,  or  rate,  seems  to  be  prescribed,  unless 
they  come  within  the  class  of  "loans  of  money."  It  seems 
to  me,  also,  that  the  loans  here  referred  to  are  of  those  sums 
which  are  expected  to  be  returned  to  the  bank,  at  the  place 
where  and  by  the  person  to  whom  loaned;  and  hence  the 
allusion,  in  the  latter  part  of  this  section,  to  notes  payable  at 
the  bank,  and  the  phrase  is  used,  as  in  section  2,  in  contra- 
distinction to  ''dealing  in  exchange;"  so  that  it  would  be  a 
legitimate  transaction  to  purchase  or  discount  a  note,  or  bill, 
payable  elsewhere  than  at  the  bank,  which  involved  the 
operation  of  an  exchange  of  money,  though  more  was 
charged  in  the  purchase,  or  discount,  than  would  amount  to 
interest  at  the  rate  of  six  per  cent.;  provided,  that  it  was  a 
fair  charge  for  the  difference  of  exchange,  and  was  not  a 
mere  cover,  or  shift,  to  exact  more  than  the  interest  allowed. 
In  the  present  case,  therefore,  though  the  bill  were,  in  fact, 
executed  by  Buckingham  for  the  accommodation  of  the 
drawers,  and  it  was  so  known  to  the  plaintiff  at  the  time  of 
the  discount,  yet  if  it  were  expected,  as  between  the  parties, 
that  it  would  be  paid  at  maturity  at  Cincinnati,  where  pay- 
able, the  plaintiff  had  a  right  to  charge,  in  addition  to  in- 
terest, the  fair  rate  of  exchange  between  the  place  of  discount 
and  the  place  of  payment,  upon  a  bill  of  that  description. 
The  ground  of  distinction  between  a  bill,  or  note,  payable  at 
the  place  where  discounted,  and  one  payable  at  a  distant 
point,  is  obvious  enough.  In  the  former  case,  no  operation 
whatever  of  exchange  is  performed — no  risk,  or  expense,  or 
delay,  in  the  collection  and  transmission  of  the  fund,  is  in- 
curred, whereby  loss,  Or  diminution,  in  the  amount  of  the 
interest,  is  either  hazarded,  or  sustained.  In  the  latter  case, 
all  of  these  have  to  be  encountered,  and  should  be  provided 
for;  and  the  law  allows  a  suitable  compensation.  Whether 
the  bill,  or  note,  be,  in  fact,  an  accommodation,  or  a  business 
transaction,  in  that  respect,  makes  no  difference,  the  elements 
of  charge  for  exchange  remain  the  same ;  that  is,  in  either 
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case  there  is  the  same  risk,  the  same  delay,  and  the  same  ex- 
pense,  in  the  collection  and  in  the  transmission  of  the  funds. 
The  true  test  of  a  usurious  law  is,  whether  a  party  secures  to 
himself,  at  all  events,  a  return  of  the  principal,  with  more 
than  the  legal  interest  by  way  of  profit.  If  loss,  and  ex- 
pense, and  delay,  be  expected  to  occur,  so  as  to  reduce  the 
interest,  an  allowance  may  be  made  for  them,  and  it  will  not 
be  usurious,  even  though  it  result  in  greater  profit  than  lawfjul 
interest. 

What  is  reasonable,  in  such  cases,  is  best  determined  by 
the  experience  of  mankind,  which,  in  monetary  and  com- 
mercial affairs,  is  generally  exhibited  in  the  usages  of  trade; 
hence  it  is,  in  cases  of  this  description,  where  the  question 
has  arisen  whether  the  purchase  of  a  bill  was  usurious  or  not, 
it  has  been  determined  by  the  consideration  whether  the  rate 
of  exchange  charged,  in  addition  to  interest,  was  usual,  or 
not,  in  bills  of  the  like  sort.  If  usual,  it  would  be  whdly 
unsafe  to  go  into  the  field  of  speculation,  and  determine  tliat 
the  rate  charged  was  unreasonable,  and,  therefore,  a  mere 
cover  for  usury,  merely  because  the  usage  might  seem  arbi- 
trary, or  the  reasons  which  induced  it  should  not  be  fully 
apparent. 

In  13  How.  172,  Buckingham  v.  McLean,  the  principles  I 
have  above  advanced  seem  to  be  fully  sustained.  Tliat  was 
a  case  of  a  bill,  or  bills,  of  exchange,  drawn  in  Cincinnati 
upon  New  Orleans,  payable  on  time,  discounted  by  a  bank  in 
Cincinnati,  for  the  benefit  of  the  drawee,  at  interest  off,  and 
from  one  to  one  and  a  half  per  cent,  exchange,  which  was 
I  admitted  to  be  the  customary  rate  on  time-bills,  although 

^1  sight-exchange  was  at  par,  or,  perhaps,  at  a  premium.     The 

court  says:  "It  is  no  proof  of  usury  that  the  bank  did  not  take 
the  market  rates  on  sight-bills  which  they  did  not  discount, 
if  they  took  only  the  market  rates  on  those  they  did  discount. 
It  was  also  insisted  that  the  bank  did  not  buy  these  bills,  but 
were  the  first  takers  for  loans  of  money  made  to  the  drawers ; 
but  we  are  unable  to  perceive  how  the  fact  that  the  banks 
were  the  first  takers,  can  be  of  any  importance  in  the  case. 
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nor  do  we  deem  it  material  that  these  bills  were  discounted 
for  the  drawers.    The  reason  why  the  addition  of  the  current 
rate  of  exchange  to  the  legal  rate  of  interest  does  not  con- 
stitute usury  is,  that  the  former  is  a  just  and  lawful  compen- 
sation for  receiving  payment  at  a  place  where  the  money  is 
expected  to  be  less  valuable  than  at  the  place  where  it  is  ad- 
vanced and  lent;    and  this  reason  exists  when  the  lender 
discounts   the   drawer's   bill,   as   well   as   when   he   buvs   a 
bill  in  the   market   of  the   payee.     In   neither   case   is    it 
usury  to  take  the  regular  and  customary  compensation  for 
the  loss  in  value  by  change  of  place  of  payment.    The  con- 
tract is  not  unlawful,  unless  more  than  six  per  cent,  has  been 
taken,  or  reserved  for  interest — ^not  if  taken  for  a  change  in 
the  place  of  payment ;  and  in  determining  whether  the  excess 
over  six  per  cent,  has  been  reserved  for  interest,  or  as  a  just 
compensation  for  changing  the  place  of  payment,  the  custom- 
ary, or  the  market  value  of  this  change,  is  evidence  of  the 
real  intent  of  the  parties,  and  so  evidence  of  the  validity  of 
the  contract." 

So  here,  though  this  bill  be  accepted  for  the  accommoda- 
tion of  the  drawer,  the  purchaser  has  a  right  to  suppose  it 
wll  be  paid,  if  need  be,  at  maturity,  for  his  accommodation, 
at  the  place  named  for  payment ;  if  such  be  his  reasonable 
expectation,  the  charge  for  difference  in  the  place  of  payment 
is  not  less  reasonable  and  proper  than  if  the  bill  had  been  a 
business  transaction.  To  this  effect  is  7  B.  Mon.  551,  Pilcher 
V.  The  Banks,  where  the  court  says:  "If  the  bank  were  to 
purchase  a  fictitious  bill,  knowing  that  such  was  its  character ; 
that  it  was  made  merely  for  the  purpose  of  borrowing  money, 
and  would  be  returned  unpaid,  discounting  interest,  as  well  as 
exchange  thereon,  then  the  purchase  would  not  be  regarded 
as  in  good  faith,  but  would  be  considered  usurious."  But 
why  usurious?  Because  a  charge  is  made  for  difference  in 
the  place  of  payment,  when  no  such  payment  is  expected ; 
but  in  the  case  under  consideration,  all  the  parties  to  the  bill 
lived  at  or  near  the  place  of  payment,  and  there  could  be 
and  was,  no  reasonable  expectation  of  payment  anywhere 
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else.    Also,  would  not  payment,  in  all  probability,  be  asked, 
and  enforced  here? 

But  suppose  I  err  in  this  view  of  the  subject,  is  it  clearly 
apparent  that  the  plaintiff  knew  the  real  character  of  this 
transaction ;  i.  e.,  that  the  bill  was  created  for  the  purpose  of 
raising  money? 

1.  There  is  nothing  in  the  form  of  the  bill  itself,  which 
furnishes  any  indication  that  it  is  not  what  it  purports  to 
be,  a  debt  from  the  acceptcw  to  the  drawer.  The  fact  that 
it  is  drawn  in  Cincinnati,  and  payable  there,  does  not  deprive 
it  of  the  character  of  a  bill  of  exchange.  It  is  the  form  of 
the  instrument  which  gives  it  character,  and  not  the  inten- 
tion to  transmit  funds  from  one  place  to  another;  although 
such  is  one  of  its  most  useful  offices.  So  it  was  held  in  2 
Cro.  Mees.  &  Ros.  468,  Amner  v.  Clark,  that  a  bill  of  ex- 
change, drawn  in  London  upon  a  merchant  in  Brussels,  pay- 
able in  London,  and  accepted,  so  payable,  was  an  inland  bill 
of  exchange,  and  yet  it  purported  to  transfer  no  funds  from 
one  place  to  another,  being  payable  in  the  place  where  drawn, 

2.  It  is  in  evidence  that  it  is  not  unusual  for  mercantile 
operations  here  to  assume  the  form  of  a  bill  of  exchange, 
when  the  paper  is  intended  to  be  offered  for  sale  or  discount 
in  any  of  the  Kentucky  banks,  and  we  have  pretty  signifi- 
cant evidence  of  the  fact  in  the  drawing  of  the  very  bit 
now  in  suit. 

3.  It  is  stated  by  Crawford,  cashier  of  the  bank,  that 
when  the  bill  was  presented  for  discount,  it  was  represented 
as  a  business  transaction,  and  that  the  bill  was,  in  fact,  dis- 
counted under  the  supposition  that  such  was  its  character. 

In  ojqxjsition  to  this,  the  only  evidence  is  that  of  Judge 
Hall  and  Mr.  Langdon,  who  express  their  opinion,  as  ex- 
perts, that  the  bill  is  a  kite,  made  for  the  purpose  of  raising 
money ;  while  Gilmore,  and  Ernst,  and  Messick,  who  are 
probably  equally  familiar  with  such  paper,  pronounce  it 
genuine,  or  real,  that  is,  judging  from  its  appearance  only. 

Giving  all  due  weight  to  the  opinion  of  such  men  as  HaH 
and  Langdon,  it  proves  nothing  more  than  that  the  bill  may 
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(H-  may  not  have  been  a  kite.  If  doubtful  whether  it  were 
so,  the  legal  effect  of  the  transaction  ought  to  prevail,  if  for 
no  other  reason,  on  grounds  of  public  policy.  It  v/ould 
materially  impair  the  usefulness  of  such  paper,  and  expose 
it  to  unnecessary  burdens,  if  every  purchaser  were  bound  to 
inquire  into  the  facts  upon  which  it  was  founded.  Upon 
this  subject  it  is  well  said,  by  the  learned  judge,  in  the  case 
above  referred  to,  of  Pilcher  v.  The  Banks,  p.  551:  "With  a 
view  to  the  advancement  of  commercial  intercourse,  a  bill 
of  exchange  should  be  taken  according  to  its  natural  tenor 
and  eflFect,  as  appearing  on  the  face  of  it,  without  requiring 
the  purchaser  to  institute  an  inquiry  into  the  true  nature  of 
its  origin,  or  the  object  of  the  parties  in  making  it,"  etc. 

But  the  inquiry  still  remains,  whatever  the  character  of 
this  bill  may  have  been,  or  may  have  seemed  to  be:  was  it 
purchased  in  good  faith,  by  the  plaintiff,  as  a  bill  of  ex- 
change, and  was  the  extra  charge  of  one  per  cent,  made 
upon  it  as  a  difference  of  exchange,  or  was  it  a  mere  cover 
to  unlawful  interest  ? 

1.  It  may  be  remarked  that  the  transaction  purports,  on 
its  face,  to  be  the  purchase  of  a  bill  of  exchange,  and  not  a 
mere  loan  of  money.  Interest  is  charged  upon  it,  at  the 
rate  of  six  per  cent.,  and  a  charge  for  exchange  is  separately 
made.  It  is  not  in  form  of  a  loan,  because  the  money  is  not 
to  be  repaid  by  the  drawer,  but  by  a  third  party. 

2.  The  charge  for  exchange  was  a  usual  and  reasonable 
charge  in  like  cases,  and  is  therefore  consistent  with  the 
outward  appearance'  of  the  transaction.  All  the  witnesses, 
except  Langdon,  testify  that,  on  time  bills,  having  from  sixty 
to  one  hundred  and  twenty  days  to  run,  drawn  within  the 
space  of  one  hundred  miles,  one  per  cent,  exchange  is  a 
usual  and  customary,  if  not  invariable,  charge.  In  Ken- 
tucky it  15  a  uniform  charge,  between  whatever  points 
drawn,  whether  from  a  country  town  upon  this  city,  ,or  vice 
versa,  and  more  was  not  taken  in  the  present  case. 

3.  However  it  may  be  elsewhere,  it  is  in  proof  that  the  rate 
of  exchange  on  such  bills,  at  Carrollton  or  Cincinnati,  is  one 
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per  cent,  Crawford  swears  to  this,  and  he  is  the  only  one 
of  all  the  witnesses  who  does  or  can  testify  to  the  actual 
rate  between  those  two  points.  Now,  it  may  be  true,  as  a 
general  thing,  that  sight  exchange  is  in  favor  of  Cincinnati, 
as  between  it  and  the  adjacent  towns;  but,  unless  there  be 
a  demand  for  it  at  the  maturity  of  a  bill,  it  is  manifest  that 
the  bank  owning  the  bill  may  have  to  keep  it  a  considerable 
time  on  deposit,  at  the  risk  of  both  principal  and  interest, 
or  call  for  its  return,  at  an  expense  of  a  premium  equal, 
according  to  the  testimony  of  Bishop,  in  some  cases,  to  the 
amount  of  the  exchange  charged.  No  bank,  therefore, 
which  had  not  a  constant  and  steady  demand  for  sight 
exchange  on  Cincinnati,  could  afford  to  buy  time  bills  on 
Cincinnati,  without  charge  for  exchange. 

Lastly,  the  application  was  not  in  form  for  a  loan  of 
money,  to  be  repaid  by  the  borrower,  but  to  dispose  of  a 
bill  for  the  benefit  of  the  drawer;  and  there  was  no  pre- 
vious or  subsequent  conversation  between  the  parties,  gwng 
to  show,  in  anywise,  that  the  parties  contemplated  any  act 
different  from  the  apparent  nature  of  the  transaction.  Un- 
der these  circumstances,  I  feel  it  would  be  wholly  unsafe  to 
hold  this  a  corrupt  agreement  between  the  parties,  when 
neither  of  them  seems  to  have  so  regarded  it,  and  when  it 
is  perfectly  consistent  with  commercial  usage  or  the  fair 
transfer  of  commercial  paper. 

Having  decided  this  transaction  to  be  dealing  in  exchange, 
within  section  2  of  the  charter  of  the  bank,  and  not  a 
mere  loan  of  money  within  section  23, '  I  do  not  deem  it 
necessary  to  consider  whether  the  contract  is  to  be  construed 
by  the  laws  of  Kentucky  or  by  those  of  Ohio,  since,  in 
either  case,  it  would  be  held  equally  valid. 

The  law  of  March  19,  1850,  2  Curwen,  1524,  which  pro- 
hibits banking  institutions  from  charging  more  than  one- 
fourth  of  one  per  cent,  for  exchange,  in  addition  to  interest 
upon  the  purchase  of  bills  payable  at  any  place  within  this 
State,  is  confined,  in  its  terms,  to  banking  institutions  within 
this  State,  and,  of  course,  does  not  apply  to  the  plaintiff. 
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whose  business  is  conducted  without  this  State,  and  who, 
without  the  State,  made  the  purchase  in  the  present  case. 

As  the  plaintiff,  then,  had,  in  my  opinion,  a  just  right  to 
enforce  payment  of  the  original  bill,  they  are  clearly  entitled 
to  enforce  payment  of  its  substitute. 

Judgment,  therefore,  will  be  entered  in  favor  of  the  plain- 
tiff, for  the  amount  of  the  bill  in  suit,  with  interest,  from 
its  maturity  to  the  first  day  of  the  present  term. 

Judgment  for  plaintiff. 


The  Madison  Insurance  Company  v.  Wii^liam  C.  Fel- 

lowes,  and  others. 

1.  In  a  policy  of  insurance,  containing  a  condition  that  "no  insurance 
shall  be  considered  binding  until  the  payment  of  the  premium/'  an 
acknowledgment  of  its  receipt  is  conclusive,  for  the  purpose  of 
giving  effect  to  the  policy,  as  binding,  from  the  time  of  delivery;  the 
subsequent  non-payment  of  the  premium  will  not  avoid  it,  unless  it 
is  expressly  so  provided. 

2.  When  the  policy  contains  a  condition  that  "all  claims  under  this 
policy  are  barred  unless  prosecuted  within  one  year  from  the  date  of 
loss/'  that  condition  is  performed,  if,  within  the  year,  a  suit  is 
brought,  in  good  faith,  for  the  purpose  of  enforcing  the  claim;  and 
if  the  assured,  for  good  cause,  abandon  that  suit,  and  promptly  bring 
another,  although  after  the  year  has  elapsed,  he  is  not  barred  of  his 
right  to  recover. 

3.  Where  the  policy  contains  a  clause,  "that  in  case  of  any  other  insur- 
ance upon  the  said  property,  not  notified  to  said  company  and  men- 
tioned in  or  indorsed  upon  this  instrument,"  then  the  policy  shall  be 
void,  which  is  relied  on  as  a  defense,  it  is  error  to  admit  parol  evi- 
dence of  conversations  between  the  parties,  prior  to,  or  cotempo- 
raneous  with,  the  delivery  of  the  policy,  to  prove  that  the  defendant, 
by  the  delivery  of  the  policy,  without  indorsement  of  the  prior  in- 

I  surance,  having  verbal  notice  thereof,  has  waived  the  contract  re- 

quiring the  indorsement.  In  a  case  framed  to  correct  an  omission 
in  the  policy,  on  the  ground  of  mistake,  or  fraud,  such  evidence  is 
admissible. 

i 

4-  Distinction,  in  the  application  of  this  rule,  between  conditions  pre- 
I  cedent  and  subsequent.    In  the  latter,  it  is  enough,  if  the  assured 

give  notice  in  fact  of  the  subsequent  insurance,  and  was  ready  and 
willing  to  have  the  indorsement  mad^* 
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5.  Where  the  premiscB  insured  consist  of  two  distinci  buildings,  sep- 
aralely  covered  by  prior  insurance,  and  the  subsequent  policy  covers 
both,  it  constitutes  a  case  of  double  insurance,  within  the  meaning 
of  the  condition 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendant  in  error,  at  special  term  of 
April,  A.  D.  1855. 

Lincoln,  Smith  &  Warnock,  for  plaintiff  in  error. 

King,  Anderson  &  Sage,  for  defendants  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered 
at  special  term.  The  original  action  was  brought  by  Fel- 
lowes,  Johnston  &  Co.,  upon  a  policy  of  insurance  issued  by 
the  plaintiff  in  error,  on  the  13th  day  of  January,  1851, 
whereby  they  caused  to  be  insured,  for  the  period  of  one  year 
next  ensuing,  Sanderson  Robert,  for  account  of  whom  it 
might  concern,  in  the  sum  of  $3,500,  "upon  a  certain  frame 
building  in  Cincinnati,  commonly  known  as  E,  Wilson's 
pork-house." 

The  petition  contained  the  usual  averments  of  payment 
of  premium,  the  loss  by  fire  within  the  term  insured,  due 
proof  and  notice  thereof,  and  refusal  of  payment  by  de- 
fendant. Among  other  provisions  of  the  policy  were  the 
following:  "In  case  of  any  other  insurance  upon  the  said 
property,  not  notified  to  said  company,  and  mentioned  in, 
or  indorsed  upon  this  instrument,  then  this  policy  shall  be 
void  and  of  no  effect ;  and  if  any  subsequent  insurance  shall 
be  made  upon  the  property  herein  insured,  which,  with  the 
sum  or  sums  already  insured,  shall,  in  the  opinion  of  said 
company  amount  to  an  over-insurance,  the  said  company 
reserve  to  themselves  the  right  of  canceling  this  policy  by 
paying  the  insured  the  premium,  pro  rata,  for  the  unex- 
pired portion  of  the  term  of  this  insurance,  ai]d  in  case  of 
loss  or  damage,  the  insured  shall  not  be  entitled  to  recover 
of  said  company  any  greater  proportion  thereof  than  the 
amount  hereby    insured    shall    bear   to   the    whole   amount 
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insured  on  said  property/'  Also,  the  following:  "All 
claims  on  this  policy  are  barred  unless  prosecuted  within 
one  year  from  the  date  of  lo^s."  Also,  the  following:  "No 
insurance  shall  be  considered,  as  binding  until  the  payment 
of  the  premium/' 

The  matters  of  defense  reh^J  upon  in  the  answer,  and 
controverted  at  the  trial,  were  three-fold:  First,  that  the 
premium  for  insurance  had  not  been  paid  at  the  time  of  the 
loss.  Second,  that  the  present  action  had  not  been  prose- 
cuted within  a  year  from  the  time  of  the  loss.  Third,  that 
at  the  time  of  the  issuing  of  the  policy  sued  on,  Robert 
had  two  other  policies  of  insurance  upon  the  same  premises, 
then  in  full  force,  one  issued  by  the  New  York  Protection 
Insurance  Company,  in  his  favor,  for  the  sum  of  $1,500, 
and  the  other  by  the  Orleans  Insurance  Company,  for  the 
sum  of  $2,000,  of  which  "he  had  given  the  defendant  no 
notice ;  and  had  not  caused  notice  of  the  same  to  be  indorsed 
upon  the  policy  issued  by  the  defendant;  and  that  the  de- 
fendant had  no  other  notice  thereof." 

The  case  was  submitted  to  the  court,  who  found  for  the 
plamtiffs,  assessing  their  damages  at  $4,268.83.  The  defend* 
ant  thereupon  moved  for  a  new  trial,  on  two  grounds:  First, 
that  the  court  erred  in  receiving  certain  testimony,  objected 
to  at  the  trial.  Second,  that  the  finding  of  the  court  was 
contrary  to  the  law  and  evidence.  The  motion  being  over- 
niled,  a  judgment  was  entered  up  for  the  plaintiffs,  to 
reverse  which  is  the  object  of  the  present  petition.  A  bill 
of  exceptions,  embodying  all  the  evidence  received  on  the 
trial  of  the  cause,  and  the  exceptions  of  counsel  thereto, 
accompanies  the  record;  the  particulars  of  which  need  not 
be  set  forth,  except  so  far  as  necessarily  applicable  to  the 
points  now  decided  and  involved  in  the  defense  set  up. 

I.  With  regard  to  the  first  branch  of  the  defense  set  up, 
ihe  non-payment  of  the  premium,  the  evidence  on  the  part 
of  the  plaintiffs  was,'  that  no  demand  of  premium  was 
ever  made  by  the  defendant,  or  its  agent,  upon  Robert,  but 
that  Robert  had  a  claim  against  the  defendant,  for  another 
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loss,  and  passed  the  premium  to  their  credit  on  that  account, 
and  that  the  agent  of  the  company  accounted  with  them 
lor  the  amount  of  the  premium.  The  evidence  on  the  part 
of  the  defendant  was,  ihat  the  premium  was  charged  to 
Robert  on  the  books  of  the  company,  and,  as  appears  bv 
them,  was  not  in  fact  paid  up  to  the  time  of  the  loss,  and 
that  Robert,  after  the  loss,  acknowledged  its  non-payment. 

We  deem  it  unnecessary  to  determine  whether  upon  the 
weight  of  evidence  the  premium  appears  to  have  been  paid 
in  fact,  or  not.  It  was  treated  and  considered  by  the  parties, 
as  paid  at  the  time  of  the  delivery  of  the  policy,  and  an 
acknowledgment  of  its  receipt  is  expressed  in  the  policy. 
This  acknowledgment  is  made  for  the  purpose  of  giving 
effect  to  the  policy,  as  binding,  from  the  time  of  delivery, 
and  must  be  held  conclusive  for  that  purpose,  20  Barb. 
475,  New  York  Central  Ins.  Co.  v.  National  Protection  Ins. 
Co.,  and  cases  cited ;  i  Campb.  532 ;  3  Taunt.  493 ;  1  Sandf. 
S.  C.  58;  I  Phil,  on  Insurance,  §§514,  515;  2  Ibid,  2116, 
1849.  1993- 

If  the  policy  be  binding  at  the  time  of  the  delivery,  the 
subsequent  non-payment  of  the  premium  will  not  avoid  it,  un- 
less expressly  provided  for.  The  decision  of  the  court,  there- 
fore, upon  this  point  of  the  defense,  was  clearly  right. 

II.  With  regard  to  the  second  branch  of  the  defense,  viz; 
that  the  present  action  was  not  brought  agreeably  to  the  re- 
quirement of  the  pohcy,  within  one  year  from  the  date  of  the 
loss.  The  language  of  the  policy  in  this  respect,  as  alreadv 
quoted,  is  "all  claims,  under  this  policy,  are  barred,  unless 
prosecuted  within  one  year  from  the  date  of  loss."  The  facts, 
as  applicable  to  this  defense,  are,  that  the  insurance  was  taken 
out  by  Robert  for  the  benefit  of  the  present  plaintiffs,  and  the 
policy  assigned  to  them,  with  the  assent  of  the  company  in- 
dorsed upon  it,  before  the  loss  happened.  Within  the  year, 
after  the  loss,  the  plaintiffs  instituted  an  action,  in  the  name 
of  Robert,  for  their  use,  in  the  (former)  Superior  Court  of 
Cincinnati,  to  recover  the  amount  of  their  loss,  in  pursuance 
of  the  terms  of  the  policy.     This  action  was  subsequently 
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transferred,  at  the  instance  of  the  defendant,  under  the  act  of 
Congress,  to  the  Circuit  Court  of  the  United  States  for  the 
district  of  Ohio,  where  it  remained  pending  until,  and  at  the 
time  of,  the  institution  of  the  present  action,  when  it  was  vol- 
untarily discontinued.  Although  the  present  action  is,  in  form, 
between  different  parties  from  the  former,  yet  for  all  substan- 
tial purposes  it  must  be  regarded  as  being  between  the  same, 
the  real  party  prosecuting,  and  the  real  plaintiff  in  interest, 
in  both  cases  being  identical.  Without  undertaking  to  de- 
cide the  question  whether  the  condition  of  the  policy,  which 
makes  it  necessary  to  prosecute  a  claim,  arising  under  it, 
within  a  year  from  the  date  of  a  given  loss,  is  valid  and  bind- 
ing upon  the  parties,  or  whether  it  be  void,  as  opposed  to  pub- 
lic policy,  a  question  upon  which  there  is  certainly  a  conflict 
of  authority,  we  are  all  perfectly  satisfied  that  this  provision 
of  the  policy  is  reasonably  complied  with  by  the  bona  fide  insti- 
tution of  a  suit,  within  the  time  limited,  for  the  purpose  of  en- 
forcing the  claim ;  and  if  the  party  should  afterward  discover 
that  he  has  brought  his  suit  before  the  wrong  forum,  or  in 
an  improper  mode,  he  may  abandon  the  same,  instituting,  at 
once,  a  new  action,  and  thereby  making  a  continuous  claim, 
or  prosecution,  of  his  right,  without  abandoning  or  forfeiting 
such  right  altogether.  The  terms  of  this  condition,  being  re- 
strictive of  common  right,  must  be  construed  strictly.  Tliey 
do  not  require  that  the  same  prosecution,  that  is,  the  same  ac- 
tion, once  begun,  shall  be  continued  to  its  completion,  and 
when  once  determined,  whether  by  non-suit  or  otherwise,  the 
right  shall  be  wholly  barred,  but  that  the  right  itself,  or  claim, 
shall  be  prosecuted  within  the  year,  and  continuously  made ; 
whether  in  the  same,  or  a  different  action,  is  not  material. 
The  prosecution  of  the  claim,  under  the  policy,  was  the  follow- 
ing of  it  up  by  action.  This  construction  saves  to  the  company 
all  the  advantage  intended  to  be  secured  to  them,  by  the 
requisition  of  a  prompt  suit  on  the  part  of  the  insured ;  that 
is,  notice  to  prepare  their  defense  before  the  evidence  of  it 
may  be  lost,  while,  at  the  same  time,  it  saves  the  insured 
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from  the  casualties  which  must  frequently  arise  from  being 
compelled  to  bring  a  hasty  suit. 

.  The  prosecution  of  the  claim,  in  the  present  action,  was 
properly  commenced,  within  the  time  limited;  it  was  contin- 
tiously  made,  though  not  in  the  same  action,  yet  without  in- 
terruption of  the  same  demand.  The  defendant  has  been 
in  no  wise  prejudiced  by  the  change  of  action ;  and  we  are 
satisfied,  that  in  this  respect,  the  condition  of  the  policy  has 
been  substantially  complied  with,  and  that  the  decision  of  the 
court,  at  special  term,  upon  this  branch  of  the  defense,  was 
right. 

III.  The  third  and  chief  error  alleged  to  exist,  in  this 
record,  is  that  which  relates  to  the  third  ground  of  defense, 
viz:  that  at  the  time  of  the  issuing  of  the  policy  sued  en, 
Robert  had  other  insurances  upon  the  same  premises,  not 
notified  to  the  defendant,  at  the  time  of  issuing  the  policy, 
and  as  required  by  one  of  its  conditions,  which  declares  "that 
in  case  of  any  other  insurance  upon  the  said  property,  not 
notified  to  satd  company,  and  mentioned,  in  or  indorsed  upon 
this  instrument,  then  this  policy  shall  be  void  and  of  no 
effect."  The  facts  upon  this  point,  as  we  gather  them  from 
the  evidence  in  the  bill  of  exceptions,  are  these:  The  prem- 
ises described  in  the  plaintiffs'  policy,  and  insured  as  'Wil- 
son's pork-house,"  consisted  of  two  buildings;  one  of  frame, 
used  as  a  rendering-house,  and  the  other  of  brick,  used  for  a 
smoke-house,  both  under  the  same  roof — when  spoken  of 
entire,  called  Wilson's  pork-house ;  when  spoken  ol  separately, 
called  Wilson's  "smoke"  and  "rendering"  houses.  At  the 
time  of  making  the  application  for  this  insurance,  Robert 
held,  for  the  benefit  of  the  {4aintiflis,  an  unexpired  policy  of 
insurance,  issued  to  him  by  the  Orleans  Insurance  Company, 
for  the  sum  of  two  thousand  dollars,  covering  the  frame 
building,  above  described,  and  known  as  Wilson's  "render- 
ing"-house,  and  another  unexpired  policy  of  insurance,  issued 
to  him  by  the  New  York  Protection  Insurance  Company,  for 
the  sum  of  fifteen  hundred  dollars,  covering  the  brick  build- 
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ing,  above  described,  and  known  as  Wilson's  "smoke"-house. 
Neither  of  these  insurances  was  notified,  by  him,  to  the  de- 
fendant, at  the  time  of  his  making  his  application ;  nor  are 
they  in  anywise  mentioned  in,  or  indorsed  upon,  the  pr^Ucy 
issued  to  him  by  the  defendant.  At  the  trial,  it  was  proven 
on  the  part  of  the  plaintiflFs,  that  when  Robert  called  upon  Hall, 
the  agent  of  the  defendant,  to  effect  this  insurance,  Hall  was 
just  about  leaving  his  office.  Robert  then  said  to  him  that  he 
had  effected  other  insurances  upon  the  premises,  to  the 
amount  of  $3,500,  but  did  not  state  where  nor  how;  that  is, 
neither  the  offices  nor  the  amounts  insured  in  each,  nor  the 
premises  covered  by  each.  That  Hall  requested  Mr.  Chew, 
an  employee  in  the  office,  to  make  out  a  policy,  which  was 
accordingly  done,  making  no  allusion  to  these  prior  policies ; 
and  in  this  mode,  a  day  or  two  afterward,  the  policy  was 
delivered  to  Robert.  This  evidence  as  to  notice,  was  objected 
to  by  the  defendant  as  incompetent  to  prove  fact  of  notice,  but 
the  objection  was  overruled  and  the  testimony  received,  to 
which  an  exception  was  taken.  The  evidence  was  received, 
not  on  the  ground  of  mistake,  or  of  correcting  the  policy,  for 
there  was  no  averment  in  the  pleadings,  nor  any  pretense  in 
the  case,  of  any  agreement  between  the  parties  for  the  indorse- 
ment of  these  prior  insurances  upon  the  policy,  or  that  the 
same  was  omitted  by  mistake  or  fraud,  so  as  to  require  the 
policy  to  be  corrected,  but  upon  the  ground  that  the  defend- 
ant, by  the  delivery  of  the  policy,  without  indorsement, 
having  verbal  notice  of  the  prior  insurances,  had  waived  the 
contract  requiring  such  indorsement.  In  this,  it  seems  to  us, 
after  a  careful  examination  of  the  subject,  that  an  error  has 
been  committed.  Had  the  plaintiffs*  case  been  framed  with 
a  view  to  correct  a  mistake,  or  omission,  in  the  policy,  the 
testimony  would  certainly  have  been  competent;  but  as  it 
w'as,  it  simply  went  to  set  up  a  parol  agreement,  in  contra- 
diction to  an  agreement  in  writing.  By  the  terms  of  the 
policy,  made  and  accepted  as  the  contract  between  the  par- 
ties, it  was  expressly  declared  to  be  the  agreement  of  the  par- 
ties that  it  should  not  have  effect^  in  case  there  was  any  other 
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insurance  upon  the  premises,  not  mentioned  in  or  indorsed 
upon  the  pohcy  itself.  By  the  proof  offered  it  was  sought  to 
establish  that  such  was  not  the  agreement  of  the  parties,  but 
that,  at  the  time  of  making  the  policy,  the  agreement  was 
that  it  should  have  effect  notwithstanding  the  indorsement 
was  not  made.  Now  it  will  not  be  denied  that  the  notifica- 
tion of  the  fact  itself,  that  is,  the  existence  of  the  previous 
insurance,  may  be  made,  and  is  a  material  part  of  the  con- 
tract, not  only  as  limiting  the  liability  of  the  company,  in 
case  of  loss,  but  as  furnishing  a  safeguard  against  over-insur- 
ance. If  so,  the  manner  in  which  such  notification  shall  be 
given,  or  the  evidence  of  it  preserved,  may  be  made  equally 
material.  The  object  of  the  latter  requisition  is  that  the  evi- 
dence may  be  permanent  and  certain ;  not  liable  to  loss  or  to 
misapprehension ;  not  liable  to  fraud  or  to  perjury.  It  must 
be  borne  in  mind,  that,  in  all  cases,  insurances  are  affected  by 
corporations,  through  agents,  who  are  constantly  changed. 
Fire  policies  are  renewed  from  year  to  year,  by  a  simple  in- 
dorsement of  the  receipt  of  the  annual  premium,  and  are  thus 
continued  for  several  years.  Evidence  resting  within  the 
knowledge  of  agents  onl>,  is  transitory  and  liable  to  be  lost,  and 
it  is,  therefore,  of  great  importance  that  it  should  be  preserved 
by  an  indorsement  on  the  policy  itself.  In  i6  Pet.,  510,  Car- 
penter V,  The  Providence  Washington  Insurance  Company, 
Judge  Story,  speaking  of  the  importance  of  such  clauses  in 
policies,  says:  "The  public  have  an  interest  in  maintaining 
their  validity,  and  giving  them  full  effect  and  operation ;"  and 
adds  that  they  should  not  be  "construed  with  a  close  and 
scrutinizing  jealousy,  when  they  may  be  complied  with,  in  all 
cases,  by  ordinary  good  faith,  and  ordinary  diligence  on  the 
part  of  the  insured." 

The  question  made  in  this  case,  arose,  and  was  decided,  in 
7  Gushing,  175,  Barrett  v.  Tlie  Union  Mutual  Fire  Insurance 
Company.  There  a  by-law  of  the  company,  annexed  to,  and 
made  part  of,  the  policy,  provided,  that  "all  policies  which 
may  issue  from  this  company,  to  cover  property  previously 
insured,  shall   be  void,   unless   such  previous   insurance   be 
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expressed  in  the  policy  at  the  time  it  is  insured."  On  the  trial, 
proof  having  been  given  of  a  prior  insurance,  in  favor  of  the 
plaintiffs,  not  expressed  in  the  policy,  the  plaintiffs,  in  reply, 
offered  to  show,  by  parol,  that  the  fact  of  such  insurance  was 
communicated  to  the  defendant,  prior  to  making  the  policy; 
that  it  was  understood  the  same  should  remain,  and  stand 
upon  the  property,  and  with  that  understanding  the  policy 
was  delivered ;  that  the  policy  was  prepared  by  the  defend- 
ant's agent,  and  delivered  to  the  insured,  as  the  latter  sup- 
posed, according  to  such  understanding;  that  he  did  not 
read  it  then,  nor  afterward;  that  nothing  was  said  to  him 
about  the  prior  insurance  not  being  mentioned  therein,  and 
he  did  not  know  it  was  omitted  until  after  the  loss.  The  evi- 
dence was  rejected  as  inadmissible,  upon  the  express  ground 
"that  its  manifest  effect 'would  be  to  substitute  an  oral  con- 
tract for  that  contained  in  the  written  instrument."  A  portion 
of  the  remarks,  in  that  case,  may  be  profitably  read,  as  par- 
ticularly germain  to  the  present  case: 

"It  was  said  in  the  argument,  that  there  was  a  mistake,  or 
fault,  on  the  part  of  the  defendant ;  that  the  policy  was  pre- 
pared by  the  defendant ;  and  that  they  should  have  expressed 
in  it  the  prior  policy,  and  omitted  to  do  so  by  design,  or  by 
willful  negligence ;  and  that  the  assured  did  not  read  it,  but 
supposed  the  prior  policy  was  expressed.  The  assured  cer- 
tainly had  abundant  opportunity  to  read  the  policy,  and  need 
not  have  accepted  it,  if  it  was  not  satisfactory  to  him,  accord- 
ing to  the  agreement  of  the  parties.  If  the  assured  accepted 
the  policy  without  looking  at  it,  or  knowing  what  it  was,  he 
would  seem  himself  to  be  liable  to  the  charge  of  culpable 
negligence,  made  against  the  defendants.  But  if  from  mis- 
take or  fraud,  an  agreement  is  so  defective,  that  instead  of 
conveying  the  meaning  of  the  parties,  it  expresses  a  different 
or  opposite  intent,  if  relief  can  be  given  at  all,  it  must  be 
sought  exclusively  in  a  court  of  equity.  A  court  of  law  must 
act  on  the  agreement  as  it  is ;  it  can  not  strike  out  or  change 
anypart,  or  add  anything  to  it,  so  as  to  contradict  or  vary  the 
agreement  contained  in  the  written  instrument.    The  parol 
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evidence,  offered  in  this  case,  was  therefore  clearly  not  admissi- 
ble ;  and  taking  the  policy  as  it  is, the  plaintiffs  can  not  recovrr." 

But  to  authorize  a  relief  in  equity,  a  case  of  fraud,  or  mis- 
take, must  be  made  b^  the  bill,  or  appear  from  the  pleadings 
in  the  cause,  otherwise  the  evidence  can  not  be  received. 

So  in  i6  Peters,  510,  Carpenter  v.  The  Prov.  Wash.  Ins.  Co. 
(above  cited),  although  the  question  did  not  directly  arise 
upon  the  admissibility  of  the  evidence,  yet  it  was  necessarily 
disposed  of  by  the  charge  of  the  court,  holding  "that  actual 
notice  of  prior  insurance,  not  indorsed  upon  the  policy,  was 
not  sufficient  to  charge  the  defendants,"  notwithstanding  the 
payment  of  premium,  because  the  policy  in  such  case  ^'as, 
by  its  own  terms,  declared  absolutely  void. 

There  are  many  other  cases  in  the  books  illustrative  of  the 
principle,  that  parc4  evidence  of  facts  occurring  at  the  time 
of  making  the  pcdicy,  is  not  admissible  to  explain  its  terms, 
or  to  show  a  waiver  of  its  conditions.  Of  these,  reference 
may  be  had  to  10  Barb,  285,  Kennedy  v.  The  St.  Lawrence 
Co.  Mutual  Ins.  Co. ;  4  Hill,  340,  Alston  v.  Tlie  Mech.  Mutual 
Ins.  Co. ;  22  Conn.  235,  Sheldwi  &  Co.  v.  The  Hartford  Fire 
Ins.  Co.;  and  21  Conn.  19,  The  Glendale  Wool.  Co.  v.  The 
Protection  Ins.  Co.  In  the  first  of  these,  a  condition  of  the 
policy  required  the  insured  to  state  the  number  of  buildings 
within  ten  rods  of  the-  premises  insured.  The  application 
was,  in  fact,  drawn  up  by  the  agent  of  the  company,  on  a 
personal  inspection  of  the  premises,  who  knew  of  the  exist- 
ence of  a  certain  building  within  the  space  limited,  not 
mentioned  in  the  application.  It  was  held  that  this  circum- 
stance did  not  aflfect  the  defense  to  the  action. 

In  Sheldon  &  Co,  v.  The  Hartford  Ins.  Co.,  parol  evidence 
was  held  inadmissible  to  prove  that,  at  the  time  of  making 
the  application,  the  agent  of  the  company  had  knowledge  of 
a  fact  required  to  be  stated  therein  by  one  of  the  conditions 
of  the  policy,  but  omitted  to  be  set  forth.  And  in  the 
kindred  case  of  The  Glendale  Wool.  Co,  v.  The  Protection  Ins. 
Co.,  where  the  evidence  was  rejected,  the  court  take  occasion 
to  express  the  importance  of  maintaining  these  conditioos  in 
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their  integrity,  in  the  following  terms,  p.  31:  "The  contract 
of  insurance,  as  all  know,  is  one  of  indemnity,  upon  the 
terms  and  conditions  specified  in  the  policy.  It  is  a  pecu- 
liar contract— one  of  hazard  purely.  The  insurer  under- 
takes, for  a  small  sum,  to  guaranty  the  insured  against  loss, 
or  damage,  upon  the  exact  terms  and  conditions  agreed  on, 
and  upon  no  other.  The  party  called  upon  to  pay,  in  case 
of  loss,  may  therefore  justly  insist  upon  the  fulfillment  of 
those  terms,  and,  if  the  plaintiffs  can  bring  themselves  fairly 
within  the  conditions  of  the  policy,  they  are  entitled  to  re- 
cover; otherwise  not,  however  well  meaning  and  upright 
they  may  have  been.''  And  again,  with  regard  to  the 
admissibility  of  the  evidence,  p.  37:  "The  rule  is  well 
established,  that  where  parties  have  put  their  engagements 
in  writing,  in  such  terms  as  import  a  legal  obligation,  it  is 
conclusively  presumed  that  the  whole  engagement  was 
reduced  to  writing.  After  this,  to  permit  parol  evidence  of 
prior  or  contemporaneous  conversation,  or  circumstances, 
or  usage,  etc.,  in  order  to  learn  what  was  intended,  or  to 
contradict  what  is  written,  would  be  dangerous  and  unjust 
m  the  extreme." 

The  only  case  we  have  found  seemingly  in  opposition  to 
these  is,  that  in  5  Rawie,  342,  Moliere  v.  The  Penna. 
Fire  Ins.  Co.  There,  one  of  the  conditions  of  the  policy 
provided:  "That  a  misdescription  of  the  premises,  in  a 
matter  material  to  the  risk,  should  avoid  the  policy."  The 
plaintiff,  in  fact,  furnished  a  particular  and  correct  descrip- 
tion of  the  premises  to  the  secretary  of  the  company,  to  be 
inserted  in  the  policy;  but  the  secretary,  by  mistake, 
omitted  a  material  part.  It  was  held  in  Pennsylvania 
(where  there  is  no  court  of  equity  for  the  correcting  of 
mistakes),  that  the  mistake  might  be  corrected  in  an  action 
at  law,  founded  upon  the  policy.  Whether  the  facts  ap- 
peared in  the  pleading,  or  not,  does  not  appear.  But  the 
proof  offered  there  was  to  show  a  mistake,  and  correct  the, 
policy — ^not  to  show  a  different  agreement  from  that  con- 
tained in  the  policy.    And  the  court  add:    "That  the  evi- 
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dence  to  support  such  an  allegation  ought  to  be  clear  and 
satisfactory." 

We  have  been  referred  by  the  defendants'  counsel,  with 
great  confidence,  to  the  cases  of  Harris  v.  The  Ohio  and  The 
Protection  Insurance  Companies,  reported  in  5  Ohio,  466, 
and  Wright,  544,  548,  as  settling  a  different  rule.  The 
result  of  those  cases,  however,  was  simply  to  establish  the 
proposition  that,  in  the  case  of  subsequent  insurance,  it  was 
not  absolutely  necessary  for  the  insured  to  cause  an  indorse- 
ment of  it  to  be  made  on  the  policy :  that  it  was  enough  it 
the  insured  gave  notice  in  fact  of  such  insurance,  and  was 
ready  and  willing  to  have  the  indorsement  made.  Here, 
the  insurance  being  binding  at  the  beginning,  the  company 
could  not  avail  themselves  of  the  breach  of  condition  sub- 
sequent, occasioned  by  their  own  omission,  to  avoid  the 
contract.  But  of  conditions  precedent,  the  rule  is  uniform 
that  they  must  be  complied  with,  or  the  contract  does  not 
take  effect. 

But  it  is  claimed,  on  the  part  of  the  defendants  in  error, 
that  the  case  presented  was  not  one  of  double  insurance, 
and  therefore  did  not  fall  within  the  provisions  of  the  policy 
requiring  notice  to  be  given  of  such  prior  insurance.  The 
grotmd  of  this  claim  assumes  that  the  object  of  the  pro- 
vision is  to  enforce  contribution  from  the  parties  to  other 
policies :  and  there  can  be  no  contribution  unless  the  same 
subject-matter  is  at  risk  in  the  different  policies.  Here,  it 
is'  said,  the  policies  do  not  cover  the  same  subject — that  <A 
the  defendants  embracing  the  whole  building  destroyed, 
and  those  of  the  other  companies  embracing  only  the  sev- 
eral parts.  This  position  is  certainly  taken  and  maintained 
in  5  Hill,  208,  The  Howard  Ins,  Co,  v.  Scribner;  and  tipon 
the  same  ground,  that  contribution  can  not  be  enforced. 
But  this  is  far  from  furnishing  the  only  or  chief  reason  for 
the  adoption  of  this  provision  in  the  policy.  Another,  and 
a  strong  motive  for  its  adoption,  is  to  prevent  the  tempta- 
tion to  carelessness,  or  fraud,  which  might  arise  in  cases  of 
over-insurance,    a    temptation    equally   strong,    whether    the 
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whole  property  is  insured  alike  in  different  offices,  or 
whether  it  is  only  doubly  covered  in  its  different  parts. 

In  opposition  to  the  case  of  The  Howard  Ins.  Co.  v. 
Scribner  (above  cited),  stands  that  of  5  Maryland,  165,  The 
Associated  Firemen's  Ins.  Co.  v.  Assum,  where  the  policy 
sued  on  covered  an  entire  stock  of  goods,  and  there  were 
two  other  policies,  covering  each  distinct  parts.  It  was 
held  to  be  a  case  of  double  insurance,  which  vitiated  the 
entire  policy  on  notice  not  being  given. 

But,  in  our  judgment,  the  matter  must  be  considered  as 
settied  by  5  Ohio,  461,  Harris  v.  The  Ohio  Ins.  Co.  There, 
one  policy  covered  a  store  and  stock  of  goods  therein — the 
other  covered  the  stock  of  goods  only.  And  it  was  held  a 
case  of  double  insurance,  which  avoided  the  policy — the 
question  being,  as  the  court  say,  whether  the  same  risks  are 
covered  by  both  policies. 

Upon  the  whole  case,  we  are  of  opinion  that  error  has 
intervened  in  the  record  of  this  judgment,  for  the  reasons 
given,  and  that  the  judgment  shall  be  reversed,  with  costs. 

Judgment  of  special  term  reversed,  and  cause  remanded 
for  a  new  trial. 


James  WiNstow,  Trustee,  etc.  v.  The  Troy  Iron  akd  Naii^ 
Factory, Malcolm  McDowell,  and  The  Covington  and 
Lexington  Railroad  Company. 

1.  The  remedy,  by  injunction,  exists  under  special  circumstances,  to 
enforce  the  execution  of  a  trust  with  regard  to  chattel  property,  and 
to  preserve  the  same  from  waste;  or,  when  the  ordinary  remedies  in 
law  would  be  inadequate  to  correct  the  mischief. 

2.  It  will  be  exercised  in  favor  of  a  trustee  acting  under  a  mortgage, 
given  by  a  railroad  company,  upon  all  its  property,  for  the  security 
of  bond-holders,  in  case  it  is  desired  by  such  trustee,  to  prevent  the 
sale  of  the  dri\ing  wheels  of  a  locomotive,  temporarily  detached  for 
the  purpose  of  repair,  and  afterward  levied  on  by  other  creditors  of 
the  corporation. 

^1  Where  the  mortgage  is  made  in  Kentucky  upon  property  situated 
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there,  and  valid  by  tlic  laws  of  that  State,  it  will  be  recognized  and 
enforced,  as  to  property  brought  into  this  State,  in  good  faith,  al- 
though there  lias  been  no  cciiipliancc  with  the  laws  of  this  State  re- 
quiring chattel  mortgages  to  be  filed  in  this  State. 

Special  Term. — On  motion  for  a  restraining  order  pen- 
dente lite. 

The  facts  sufficiently  appear  in  the  decision. 

Coffin  &  Mitchell  and  Lord  &  Wright,  for  plaintiff. 

Mallon  &  McDowell,  for  defendants. 

Spencer,  J.  A  motion  has  been  made,  in  this  case,  for  an 
injunction,  to  protect  property  pendente  lite,  on  a  petition 
filed  by  the  plaintiff  to  enjoin  the  defendants  from  proceed- 
ing to  subject  certain  mortgaged  property  to  the  payment 
of  a  claim  held  by  the  defendants,  the  Troy  Iron  and  Nail 
Factory,  against  the  Covington  and  I^xington  Railroad 
Company.  It  appears  from  the  petition,  and  affidavits  in 
its  support,  that  the  Covington  and  Lexington  Railroad 
Company,  organized  under  a  law  of  Kentucky,  are  empow- 
ered to  construct  and  maintain  a  railway,  with  its  append- 
ages, from  Covington  to  Lexington,  in  said  State,  and 
appropriate  the  exclusive  use  thereof,  with  suitable  ma- 
chinery for  the  transportation  of  freight  and  passengers, 
receiving  tolls  therefor. 

Having  partially  constructed  the  road,  and  put  it  in  use, 
and  being  in  want  of  funds  to  finish  and  equip  it  entire,  on 
the  8th  day  of  Aprit.  1853,  they  made  and  issued  one 
thousand  bonds  of  $1,000  each,  with  coupons  attached  for 
payment  of  interest  semi-annually,  the  principal  payable  in 
thirty  years ;  and  to  secure  the  payment  thereof,  executed 
and  delivered  to  the  plaintiff  a  deed  of  trust,  conveying  ihe 
road,  with  all  its  furniture  and  equipments,  with  covenants 
of  further  assurance.  The  bonds  were  sold  by  the  plaintiff. 
and  proceeds  applied  to  the  purpose  of  completing  the  road. 
On  the  5th  of  June,   1855,  being  in  want  of  further  fimds 
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for  the  same  object,  and  having,  meanwhile,  been  expressly 
authorized  by  an  amendment  to  their  charter,  to  issue  and 
dispose  of  their   bonds,   as   in   manner   above   stated,   and 
secure  the  same  by  pledging  the  property,  franchises,  rights 
and  credits  of  the  company,  they  caused  another  issue  of 
bonds  to   be   made,   of   the   like   sort,   to   the   amount   of 
$600,000,  which  were  sold  for  their  benefit;   and  to  secure 
the  same,  executed  another  deed  of  trust  to  said  Winslow, 
which,  after   reciting   the   obligations  of  the   former  deed, 
conveyed   and   transferred   to   him,   as   follows:    "All   their 
present  and  future-to-be-acquired  property;    that  is  to  say, 
the  road  of  said  company,  made  and  to  be  completed,  etc., 
buildings,  ground,  etc.,  engines,  tenders,  locomotives,  cars, 
machinery,  and  all  other  property  now  owned,  or  hereafter 
acquired,  etc.,  with  all  franchises,  rights  and  privileges  of 
said  company,  to  use  the  road  and  property,  to  charge  and 
collect  tolls,  freights,  etc.,  and  receive  any  and  all  incomes 
and  emoluments  arising  from,  or  growing  out  of,  said  prop- 
erty, or  the  use  thereof,"  upon  the  trust  that,  in  case  said 
company  should  fail  to  pay  the  principal  or  interest  due,  or 
to  become  due,  on  any  of  said  bonds,  within  sixty  days 
after  maturity  thereof,  the  said  grantee  should  enter  upon 
and  take  possession  of  said  property,  rights,  etc.,  and,  as 
the  attorney  in  fact,  or  agent  of  said  company,  should  use 
and  employ  the  same,  for  the  protection   of  the   interests 
and  rights  of  the  holders  of  said  bonds,  and,  upon  certain 
contingencies,  sell  the  same;    provided  that,  upon  the  dis- 
charge of  said  obligations,  said  conveyance  was  to  become 
void.    This  deed  also  contained  covenants  for  further  as- 
surance.   It  was  duly  recorded  in  Kentucky,  but  has  not 
been  recorded  in  Ohio,  nor  has  a  copy  of  it  been  filed  in 
the  recorder's  office  in  Hamilton  county. 

At  the  time  of  its  execution,  the  company  was  possessed  of 
a  locomotive  called  the  "Paris,"  constructed  for,  and  used  in 
connection  with  the  road,  and  so  continued  in  use  until  the 
20th  of  February,  1856,  when  the  master  machinist  of  the  com- 
pany, having  it  in  charge,  took  off  its  driving  wheels  at  Cov- 
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ington,  and  brought  them  to  this  city,  for  the  sole  purpose  of 
being  repaired  and  refitted  for  the  use  of  said  road.  \VbiIe 
undergoing  repairs,  they  were  attached  as  the  property  of  the 
railroad  company,  at  the  suit  of  the  Troy  Iron  and  Nail  Fac- 
tory, in  an  action  brought  in  this  court,  to  enforce  a  demand 
of  said  iron  and  nail  company  against  said  railroad  com- 
pany, and  will  be  sold  for  that  purpose,  unless  prevented  by 
injunction. 

It  further  appears  that  this  locomotive  is  necessary  to  the 
proper  enjoyment  of  the  road,  and  to  the  business  of  the  com- 
pany ;  that  it  can  not  be  used  without  the  driving-wheels, 
and  in  consequence  of  its  peculiar  gauge,  is  not  suitable  for 
use  elsewhere ;  and  it  is  also  averred  in  the  petition,  that  an 
interference  with  its  use  will  embarrass  the  business  of  the 
road,  diminish  its  income,  and  thereby  put  at  hazard  the 
plaintiflf's  security. 

For  these  reasons,  averring  that  the  mischief  will  be  irre- 
parable, the  petition  asks,  as  final  relief,  that  an  injunction 
may  be  granted,  perpetually  restraining  the  defendants  from 
interfering  with  said  property,  and  that  the  same  may  be 
ordered  to  be  given  up  to  the  plaintiff  to  the  uses  of  said  road, 
according  to  the  purposes  of  said  deed;  and,  until  a  final 
hearing  can  be  had,  asks  a  restraining  order,  or  temporary 
injunction  to  protect  the  prc^erty  from  injury  or  sale. 

When  this  case  was  first  presented  for  consideration,  I  was 
inclined  to  doubt  the  propriety  of  affording  the  specific  relief 
asked,  for  the  reason  that  the  plaintiff  might  have  adequate 
redress  in  an  action  for  damages ;  or,  by  an  order  of  replevin, 
might  obtain  immediate  possession  of  the  property,  without 
the  necessity  of  an  injunction,  or  of  a  possessory  order. 
Upon  further  examination  of  the  matter,  all  doubts  have 
been  removed,  and  I  have  no  difficulty  remaining  upon  the 
question  of  jurisdiction ;  and  that  upon  either  of  two 
grounds — 

I.  Because  of  the  power  of  the  court,  under  special  cir- 
cumstances, to  enforce  the  execution  of  a  trust  with  regard  to 
chattel  property,  and  preserve  the  same  from  waste. 
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2.  Because  the  ordinary  remedies  in  law  would  be  in- 
adequate to  correct  the  mischief. 

By  the  terms  of  the  deeds  of  trust,  referred  to  in  the 
petition,  all  the  property  embraced  therein  is  to  be  left  in 
the  possession  of  the  railroad  company,  until  default  shall 
be  made  in  the  payment  of  either  the  principal,  or  interest, 
as  it  may  become  due  on  the  bonds  secured  by  them.  Not 
only  is  all  the  property  of  the  company  thereby  pledged  for 
the  security  of  these  debts,  but  the  income  also,  and  profit 
arising  from  the  management  of  the  road;  all  of  which  is 
directly  authorized  by  the  charter  of  the  company.  There 
is,  therefore,  a  trust  clearly  implied  in  law,  if  not  expressed 
in  deed,  that  the  property  shall  be  so  applied  and  managed 
as  to  promote  and  advance  the  security  intended  for  the 
prompt  payment  of  the  obligations  as  they  matured.  Any 
attempt  to  violate  the  trust,  on  the  part  of  the  company, 
or  with  its  connivance,  by  the  destruction  or  misapplication 
of  the  property,  should  be  prevented  by  injunction  upon 
the  every-day  principle  and  practice  of  preserving  trusts  in 
their  integrity,  and  saving  trust  property  from  waste.  If 
the  company  itself  may  not  apply  the  property  to  other 
uses,  without  a  breach  of  trust  (as  to  the  payment  of  its 
debts),  so  neither  can  a  creditor,  by  process  of  law,  take 
the  property  for  the  same  purposes,  without  a  violation  of 
the  rights  of  the  cestui  que  trusts ;  and  this  at  once  disposes 
of  the  proposition  made  on  the  part  of  the  defendants,  that, 
by  the  laws  of  Kentucky,  the  interest  of  the  mortgagor  in 
chattel  property  may  be  seized  and  sold  on  execution  for  the 
payment  of  debts.  In  the  cases  to  which  that  law  applies,  the 
mortgagor  has  a  beneficial  use  in  the  property,  for  himself 
alone,  until  default  made,  which  he  may  dispose  of  without 
complaint  on  the  part  of  the  mortgagees,  and  which,  there- 
fore, a  creditor  may  take  on  execution.  But  when  the 
mortgagor  is  left  in  possession  of  the  property  mortgaged, 
as  trustee  merely,  to  manage  the  same,  so  as  that  the  use 
and  profit  thereof,  either  in  whole,  or  in  part,  shall  go  to 
the  mortgagee,  such  property  can  not  be  put  out  of  his 
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hands  voluntarily,  without  a  breach  of  the  trust,  nor  taken 
in  execution  without  a  destruction  of  it.  In  the  latter  in- 
stance, a  creditor,  suing  in  equity,  might,  in  a  proper  case, 
have  a  receiver  appointed  to  obtain  the  just  portion  of  the 
profits  belonging  to  the  mortgagor  to  be  applied  to  the 
payment  of  his  debt,  but  could  not  have  the  property  itself 
sold,  to  the  destruction  of  the  security.     But — 

2d.  There  is  no  adequate  relief  for  the  plaintiff  in  the 
present  case,  unless  by  injunction,  and  an  order  for  the  re- 
delivery of  the  property  taken.  It  will  be  remembered  that 
the  present  right  of  possession  is  in  the  railroad  company, 
no  default  having  yet  occurred  on  their  part.  The  plain- 
tifif,  therefore,  could  not  lawfully  obtain  possession  fay  re- 
plevin ;  his  only  remedy  would  be  in  damages,  for  the  injury 
lo  his  interest  in  the  property.  But  damages,  in  such  a 
case,  would  be  wholly  inadequate  to  recompense  the  injury. 
The  intrinsic  value  of  the  property  here  seized  may  be 
small,  indeed,  easily  estimated,  and  as  easily  paid;  but, 
taken  in  connection  with  the  machinery  to  which  it  belongs, 
and  the  whole  in  connection  with  the  necessities  of  the  road, 
and  it  is  impossible  to  estimate  the  amount  of  the  damage 
which  may  arise  to  the  [Jaintifl,  or  those  whom  he  repre- 
sents, from  the  unlawful  appropriation. 

Without  these  driving-wheels,  the  locomotive  to  which 
they  belong  is  rendered  useless ;  and  without  the  locomo- 
tive, even  for  a  limited  space  of  time,  the  usefulness  of  the 
road  itself  may  be  seriously  impaired.  Nor  should  it  be 
forgotten,  that  machines  of  this  description  are  not  matters 
of  ordinary  merchandise,  the  loss  of  which  can  be  supplied 
in  a  day  or  two.  It  requires  time  for  their  construction — 
and  time,  itself,  in  the  management  of  a  railroad,  is  of  great 
consequence  to  its  interests.  It  needs  not  authority  to  war- 
rant the  interference  of  equity  in  a  case  like  this.  Instances 
are  by  no  means  rare  where  such  interference  has  taken 
place,  to  protect  and  preserve  specific  chattels  from  injury; 
indeed,  it  has  never  been  refused  where  the  extent  of  the 
injury  is  difficult  to  be  estimated  in  an  action  at  law.    i 
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Vem.  273,  Pusey  v.  Pusey ;  3  Atk.  384,  Buxton  v.  Lister ; 
3  P.  Wms.  389,  Duke  of  Somerset  v.  Cookson ;  3  Ves.  70, 
Fells  V.  Read ;  6  lb.  774,  Lloyd  v.  Loaring;  10  lb.  148,  Lady 
Arundell  v.  Phipps ;  13  lb.  95,  Lowther  v.  Lowther;  Eden  on 
Injunction,  367-8;  2  Story  Eq.  §709;  10  Vesey,  160,  Nut- 
brown  V.  Thornton. 

In  the  case  of  Lady  Arundell  v.  Phipps,  an  injunction 
was  granted  to  restrain  the  disposition  of  chattels  taken  in 
execution,  by  creditors,  against  Lord  Arundell,  from  whom 
she  had  purchased  them,  out  of  her  separate  property. 
The  chattels  consisted  of  pictures,  plate,  linen,  articles  of 
ornament  and  furniture,  and  implements  of  household  and 
husbandry,  purchased  by  her  for  particular  use.  Lord 
Eldon  granted  relief,  upon  the  ground  that,  "from  the 
nature  of  the  property  in  question,  the  purport  and  object 
of  the  purchase,  it  was  impossible  for  her  to  have  the  benefit 
of  it,  unless  she  could  specially  enjoy  it."  . 

But  the  case  of  Nutbrown  v.  Thornton  is  particularly 
analogous  to  that  under  consideration.  It  was  between 
a  landlord  and  tenant,  the  former  having  entered  and 
seized  the  cattle,  crops,  and  other  personal  property  upon 
the  farm,  which  had  been  purchased  with  advances  made 
by  him  to  the  tenant,  under  an  agreement  between  them, 
that  in  case  the  rent  should  be  in  arrear,  he  might  so  enter 
and  sell  the  property.  It  appearing  to  the  court  that  the 
entry  was  not  justified  by  the  facts,  an  injunction  was 
granted,  not  only  restraining  the  sale,  but  ordering  a  restor- 
ation of  the  property  to  the  plaintiff,  on  the  principle  of 
irreparable  mischief.  Lord  Eldon,  in  ansv;er  to  the  sugges- 
tion that  the  plaintiff  might  have  damages,  asked,  "How 
are  damages  to  be  estimated  in  such  a  case  ?  The  direction 
to  a  jury  must  be  to  give,  not  the  value  of  those  chattels 
merely,  but  the  value  to  the  tenant  having  this  farm, 
enabling  him  to  use  them  for  the  purposes  of  cultivation; 
and  the  very  terms  of  the  contract  show,  the  landlord  deal- 
ing with  him  thought  him  not  able  to  stock  the  farm  with- 
out a  very  large  indulgence."    The  taking  away  the  stock, 
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in  that  case,  rendered  the  farm  useless  to  the  tenant ;  as  the 
taking  away  the  machinery  in  this,  must  necessarily  impair, 
if  not  destroy,  the  usefulness  of  the  road. 

So  far  then,  as  the  right  to  interfere  by  injunction  is 
concerned,  it  is  sufficiently  clear;  and  the  only  question 
concerning  it  to  be  considered,  is,  whether  the  title  of  the 
plaintiff,  under  his  mortgages,  can  be  maintained  ? 

It  is  not  denied  that,  by  the  law  of  Kentucky,  these  in- 
struments are,  in  all  respects,  valid,  to  clothe  the  plaintiff 
with  the  title  to  the  property,  and  that  such  title  is  not 
invalidated  by  leaving  the  property  in  the  hands  of  the 
railroad  company.  But,  it  is  claimed,  that  when  this  prop- 
erty was  brought  by  the  company  into  Ohio,  even  for  a 
temporary  purpose,  and  without  the  consent  of  the  plaintiff, 
it  became  subject  to  the  laws  of  Ohio,  which  declare  "that 
every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  hereafter  made,  which 
shall  not  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely  void,  as  against 
the  creditors  of  the  mortgagor,  unless  the  same,  or  a  true 
copy  thereof,  shall  be  forthwith  deposited  with  the  clerk  of 
the  township  in  this  State,  where  the  mortgagor,  if  a  resi- 
dent, shall  reside  at  the  time  of  the  execution  thereof;  and, 
if  not  a  resident,  ihen  with  the  clerk  of  the  township 
where  the  property  so  mortgaged  shall  be  at  the  time  of  the 
execution  of  such  mortgage."     Curwen  Rev.  St.  1240. 

Now,  it  is  perfectly  plain  that  this  provision  of  the  law  of 
Ohio  was  not  intended  to  apply  to  an  instrument  made, 
bona  fide,  between  parties  residing  in  another  State,  affecting 
property  situated  within  such  State,  and  wholly  beyond  the 
jurisdiction  of  Ohio  at  the.  time  of  making  the  contract. 
and  subsequently  brought  within  our  jurisdiction,  in  good 
faith,  and  held  there  only  for  a  temporary  purpose  of  neces- 
sity, and,  especially,  without  the  knowledge  of  the  mort- 
gagee. As  to  all  such  cases,  the  requirements  of  the  law. 
from  the  very  nature  of  tile  thing,  are  impossible  to  be  per- 
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formed,  and  are  not,  therefore,  intended  to  be  applied.  The 
law  refers,  in  terms,  only  to  instruments  executed  in  Ohio, 
or  where  the  mortgagor  is  a  resident  of  Ohio,  or  when  the 
property  is  situated  in  Ohio  at  the  time  of  executing  the 
instrument,  and  its  spirit  and  object  extend  no  further; 
certainly  not  where  good  faith  is  observed  on  the  part  of 
the  mortgagor,  and  he  is  not  in  any  fault. 

In  10  N.  H.  46,  Offut  V.  Flagg,  a  question  arose  as 
to  the  construction  of  a  similar  law  in  New  Hampshire, 
the  language  of  which  was  as  follows:  "No  mortgage  of 
personal  property  shall  be  valid,  except  as  between  the  par- 
ties to  it,  unless  possession  shall  be  taken  and  retained  by 
the  mortgagee,  or  the  mortgage  shall  be  recorded  in  the 
office  of  the  town  in  which  the  mortgagor  may  reside."  It 
was  held  that  the  act  did  not  apply  to  personal  property 
mortgaged  in  Massachusetts,  by  an  instrument  there  re- 
corded, left  in  the  possession  of  th6  mortgagor,  and  by  him 
taken  into  New  Hampshire,  and  held  for  a  period  of  several 
months.  The  court  say,  p.  50:  "The  general  rule,  as  to 
conveyances  is,  that  property  passes  under  any  instrument 
legally  executed.  To  this  there  is  this  exception,  that  such 
conveyances,  to  operate  as  to  third  persons,  must,  in  certain 
cases,  be  recorded.  This  is  a  limitation  to  the  general  rule, 
and  can  only  exist  by  express  contract."  The  court  place 
great  stress  on  the  inconvenience  and  hardship  that  would 
foUow  if  the  mortgagor  could,  at.  any  moment,  dispute  the 
title  of  the  mortgagee,  by  removing  the  property  from  one 
State  to  another,  without  his  consent ;  and  say  that,  in  the 
absence  of  any  express  provision  for  such  case,  it  would  be 
their  duty  to  infer  that  they  were  not  intended  to  be  pro- 
vided for  by  the  legislature;  better  let  the  rule  of  ''caveat 
emptor'^  apply. 

The  same  course  of  decision  was  adopted  by  the  Supreme 
Court  of  the  United  States,  13  Pet.  107,  Bank  of  U.  S.  v. 
Lee,  et  al.,  affirmed  in  14  How.  266,  De  Lane  v.  Moore,  et  al. 
There,  a  deed  of  trust  of  some  slaves  in  Virginia,  executed 
between  parties   residing  there,   and   valid   by  the   laws   of 
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\'irginia,  although  possession  of  the  slaves  was  allowed  to 
remain  in  the  grantor,  was  held  to  be  valid  in  the  District 
of  Columbia,  to  which  place  the  slaves  had  been  removed 
by  the  grantor,  possession  remaining  with  him,  and  the 
deed  not  recorded  in  the  District;  although,  by  a,st.ttute  of 
Maryland,  in  force  in  the  District,  it  was  provided  "that  no 
goods  or  chattels,  whereof  the  owner  shall  remain  in 
possession,  shall  pass,  alter  or  change,  or  any  property 
thereof  be  transferred  to  any  purchaser,  etc.,  unless  the 
same  be  by  writing,  and  acknowledged  before  one  provin- 
cial justice,  or  one  justice  of  the  county  where  such  seller 
shall  reside,  and  be  within  twenty  days  recorded  in  the 
records  of  the  same  county,"  The  court  says:  "The  statute 
has  no  reference  to  a  case  where  the  title  has  been  vested 
by  the  laws  of  another  State,  but  operates  only  on  sates, 
mortgages,  etc.,  made  in  Maryland.  The  writing  is  to  be 
recorded  in  the  same  county  where  the  seller  shall  reside 
when  it  is  executed.  The  grantor  residing  in  Virginia,  it 
was  impossible  for  the  grantee  to  comply  with  the  act." 
The  same  rule  prevails  in  Maryland,  3  Harris  &  Johns.  499. 
Bruce  v.  Smith ;  in  Tennessee,  Martin  &  Yerger,  1  ic,  Cren- 
shaw v.  Anthony ;  in  Louisiana,  7  Martin,  707,  Price  v. 
Morgan;  lb.  318,  Thuret  v.  Jenkins;  in  New  York,  12  Bar- 
bour. 631,  Martin  v.  Hill.  See  also  2  Wallace  C,  C.  131. 
Caskie  v.  Webster;  6  Monthly  Law  Reporter,  N.  S.  410, 
Langworthy  v.  Little. 

The  only  case  in  opposition  to  them  is  in  23  Vt.  279,  Skiff 
V.  Solace,  where  it  was  held  that  a  mortgage  made  in  New 
York,  leaving  possession  of  the  property  in  the  mortgagor, 
though  valid  by  the  laws  of  that  State,  was  void  as  against 
an  attaching  creditor  in  Vermont,  to  which  place  the  property 
had  been  taken  by  the  mortgagor  for  a  temporary  purpose, 
inasmuch  as,  by  the  laws  of  Vermont,  possession  of  the 
mortgaged  property  must  accompany  the  title.  The  principle 
upon  which  this  decision  is  made  to  rest  is,  that  the  law  of 
comity  did  not  require  the  courts  of  Vermont  to  respect  the 
law  of  New  York,  in  opposition  to  the  interests  of  the  citi- 
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ont,  claiming  a  right  under  the  laws  of  Vermont. 
>□  can  be  properly  regarded  as  opposed,  in  prin- 
cases  above  cited,  I  should  feel  no  hesitation  in 
garding  it,  and  must  express  myself  much  sur- 
it  was  said  that  such  a  case  existed.  But,  in 
ving  it  full  effect,  it  does  not  apply  to  the  case 
jraiion.  If,  by  the  law  of  Ohio,  it  has  been 
,  in  all  cases  whatsoever,  when  possession  is 
main  with  the  mortgagor,  the  title  of  the  mort- 
e  void,  the  case  in  V*ermont  would  be  applicable 
But  the  law  of  Ohio  makes  no  such  provision. 
at  a  certain  class  of  mortgages  shall  be  void,  in 
>nt,  and  those  only,  leaving  all  others  to  the 
he  common  rule. 

ole  case,  I  am  of  opinion  that  there  is  nothing 
e  set  up  here  to  defeat  the  plaintiff's  claim  to 
,  and  that  the  injunction  applied  for  should  be 

allowed. 
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res  that  each  partner  shall  be  entitled  to  have  the  en- 
ip  property  appropriated  to  the  satisfaction  of  the  part- 
,  and  for  that  reason  partnership  creditors  are  preferred 

leral  assignment  for  the  benefit  of  creditors,  made  by 
as  partners,  where  a  firm  debt  had  been  contracted  by 
partners,  before  the  admission  of  C,  and  the  new  con- 
lership  fairly  evidences  that  the  old  stock,  and  the  in- 
f,  should  be  subject  to  the  debts  of  the  old,  as  well  as 
1,  equity  requires,  front  this  relation  of  the  partners, 
i  of  the  old  and  new  firm  shall  have  the  equal  benefit 
in  the  hands  of  the  assignee;  and  an  action  will  he 
assignee  to  enforce  the  payment  thereof. 

EBM. — Action  against  the  general  assignee  of  a 
el  the  payment  of  a  debt  incurred  by  a  former 


a40        SUPERIOR  COURT  OF  CINCINNATI. 

Smead,  Collard  &  Hughes  v.  W.  B.  Lacey,  Assignee,  etc. 

firm,  which  was  composed   of.  two   members   of   the  latter 
firm. 

The  facts  are  sufficiently  stated  in  the  decistCMi. 

King,  Anderson  &  Sage,  for  plaintiffs. 

Mills  &  Hoadly,  for  defendant. 

SpEncek,  J.  The  petition  in  this  case  sets  forth  that,  at 
the  May  term,  1851,  of  the  commercial  court  of  Cincinnati, 
the  plaintiffs  obtained  a  judgment  against  the  firm  of  Butler 
&  Brother,  for  54,057.53,  which  is  unsatisfied,  except  ihe  sum 
of  $1,254.20  paid  by  theestate  of  George  H.  Bates,  deceased, 
on  the  20th  of  October,  1852.  That  on  the  loth  of  Feb- 
ruary, 1854,  the  firm  of  Butler  &  Brother,  being  insolvent, 
made  an  assignment  of  all  its  property  and  effects  to  the 
defendant,  in  trust,  for  the  payment  and  distribution  thereof 
among  all  the  creditors  of  said  firm,  pro  rata;  that  defendant 
accepted  the  assignment,  and  has  disposed  of  most  of  the 
effects,  and  paid  a  dividend  to  other  creditors  of  the  firm  to 
the  amount  of  fifty  per  cent.,  and  has  enough  in  his  pos- 
session to  pay  the  plaintiffs  a  similar  dividend;  that  plain- 
tiffs have  demanded  payment  of  their  just  proportion  of  the 
moneys,  etc.,  in  the  hands  of  defendant,  but  that  the  latter 
refuses  payment,  or  to  recognize  the  validity  of  plaintiffs' 
claim ;  wherefore,  they  pray  judgment,  etc. 

The  answer  of  the  defendant  sets  forth  that  on  the  lOth 
of  February,  1854,  James  J.  Butler,  Thomas  S.  Butler,  and 
John  Pollock,  then,  and  previously,  partners  under  the  firm 
name  of  Butler  &  Brother,  executed  the  assignment  referred 
to  in  the  petition,  to  Samuel  B.  Findlay,  for  the  benefit  of 
the  creditors  of  said  firm,  {""o  ''i'^-'  which  trust  was  accepted 
by  Findlay,  and  afterward  surrendered  and  devolved  upon 
this  defendant,  who  accepted  the  same.  That  the  judgment 
of  the  plaintiffs  was  rendered  against  Thomas  S.  Butler  and 
James  J.  Duller  alone,  as  partners  under  the  firm  name  of 
Butler  &  Brother,  upon  a  promissory  note  indorsed  by  them 
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said  Pollock  not  being  a  member  of  said  firm 
dorsement  was  made;  admits  the  payment  of  a 
jther  creditors  of  forty  per  cent.,  and  that  there 
I  hand  to  pay  plaintiffs  that  much,  if  plaintiffs 

0  receive  it. 

plaintiffs'  judgment  is  a  lien  upon  certain  real 
ncinnati,   which   is  incumbered  by  a   mortgage 

of  Mary  Patterson.  It  does  not  aver  who  is 
i  said  property,  but  it  would  seem  to  belong  to 
Sutler  individually,  since  it  is  said  to  have  been 

him  by  Clark  Williams  in  1846.  The  answer 
lys  that  plaintiffs  may  be  required  to  subject 
ate,  before  calling  upon  him  for  any  proportion 
.ssigned. 

tted  that  the  plaintiffs'  claim  against  Butler  & 
ued  prior  to  the  ist  of  August,  1850,  when  the 
mposed  of  the  two  Butlers  alone,  James  and 
ar  a  year  before  ihat  time.  Pollock  was  a  sales- 
louse,  at  a  stipulated  salary.    On  that  day,  the 

entered  into  an  article  with  Pollock,  in  these 

?rsigned,  Thomas  S.  Butler  and  James  J.  Eut- 
e  firm  of  Butler  &  Brother,  have  agreed  to  and 
'ollock,  to  give  him  an  interest  in  the  business 
iducted.  Said  interest  to  continue  for  three 
:he  first  day  of  August,  1850,  and  ending  the 
l.ugust,  1853. 

:ed  that  said  John  Pollock  shall  receive,  as  his 
profits  of  the  business,  ten  per  cent,  of  the  net 
s,  after  all  the  expenses  incident  to  the  business 
;en  deducted,  which  shall  be  in  lieu  of  all  other 
1,  and  shall  be  in  consideration  of  the  services 
:d  by  him  in  the  business. 

1  understood,  that  notwithstanding  the  profits 
made  up,  yet,  so  far  as  losses  subsequently  ac- 

>ts,  at  each  annual  period,  deemed  good,  said 
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John  Pollock  shall  be  chargeable  with  his  rateable  propor- 
tion of  said  losses. 

"It  is  also  agreed  that  the  financial  and  general  manage- 
ment of  the  business  shall  still  continue  under  the  direction 
of  the  senior  partner,  Thomas  S.  Butler,  and  that  the  name 
and  style  of  the  firm  shall  continue  the  same  as  heretofore. 
Signed.  THOS.  S.  BUTLER, 

JAS.  J.  BUTLER, 
JOHN  POLLOCK." 

It  appears  from  the  evidence  in  the  cause,  that,  for  some 
time  prior  to  this,  Butler  &  Brother  had  been  doing  a  large 
business  in  the  city,  to  the  amount  of  some  $300,000  an- 
nually, chiefly  on  credit,  involving  the  necessity  of  contract- 
ing large  debts,  and  making  heavy  payments ;  that  the 
business  relation  of  Pollock,  to  the  firm,  continued  as  before, 
except  that  he  occasionally  used  the  name  of  the  firm  in  its 
business ;  that  he  put  his  name  on  a  small  sign  and  posted 
it  upon  the  side  of  the  door  of  their  place  of  business ;  that 
an  advertisement  was  published  in  the  newspapers  of  the 
city,  setting  forth  that  Pollock  had  been  taken  into  the 
concern  of  Butler  &  Brother;  that  after  the  1st  of  August, 
1853,  when  the  time  limited  in  the  article  had  expired,  Pd- 
lock  still  continued  in  the  establishment,  without  any  new 
arrangement  being  made,  occasionally  acting,  if  need  be,  in 
the  name  of  the  firm.  Notice  of  the  dissolution  of  the  firm 
was  not  published.  Nothing  was  said  by  the  parties  on  the 
subject,  or  as  to  how  the  business,  in  future,  was  to  be  con- 
ducted. No  change  was  ever  made  in  the  books  of  the 
concern;  new  ones  were  not  opened  after  Pollock  went  in, 
but  the  business  was,  in  all  respects,  conducted  as  before. 
All  of  the  debts  of  Butler  &  Brother,  as  well  those  which 
had  been  contracted  prior  to  Pollock's  coming  in  as  those 
contracted  since,  were  indiscriminately  paid  out  of  the  con- 
cern, without  being  separately  charged  up  to  the  old  con- 
cern. They  had  all,  in  fact,  been  paid  ofif  except  this  of 
the  plaintifis,  which  would,  no  doubt,  have  been  paid  if  it 
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;en   contested  whether   Butler   &   Brother   were 

jnt  of  stock  was  taken  when  the  new  concern 
operation,  and  nothing  said  between  the  parties 

Kt. 

;nment  is  made  in  the  names  of  all  three  parties ; 
:e  the  24th  of  February,  1854,  and  begins  thus: 
lenture,  made,  etc.,  by  and  between  Thomas  S. 
les  J.  Butler,  and  John  Pollock,  partners^  doing 
ider  the  name  of  Butler  &  Brother,  of  the  Erst 
vitnesseth  that  the  said  parties,  etc.,  being  desi- 
I  their  creditors  shall  be  paid,  etc." 
}es  (Ml  to  convey  all  their  estate,  real  and  personal, 
lears,  also,  that  part  of  the  stock  of  the  old  firm 
id  at  the  time  of  the  assignment — how  much  is 
An  account  was  taken  about  two  years  after 
on  of  the  new  concern,  and  the  profits  ascer- 
t  they  were  not  separated  bo  as  to  credit  the 
iging  to  Pollock,  specially  to  him ;  Thomas  S. 
fying  that  Pollock  received  his  proportion  of 
1y  in  full.  These  are  all  the  material  facts  ap- 
;  case. 
zalt  to  say,  precisely,  what  relation  these  parties 

sustain  to  each  other.  Nor  does  it  seem  to  me 
al  to  inquire.     They  certainly  intended,  in  some 

form  the  relation  of  partners.  In  their  original 
y  stipulated  that  Pollock  shall  have  an  interest 
less  conducted  by  Buller  &  Brother.  That  he  is 
IS  his  share  of  the  profits  of  the  business,  ten  per 
That  the  financial  and  general  management  of 
;  shall  continue  under  the  direction  of  the  senior 
omas  S.  Butler,  thus  acknowledging  the  relation 
lip;  and  that  the  name  and  style  of  the  firm  shall 

before.     They  gave  a  practical  construction  to 

by  allowing  Pollock  to  use  the  name  of  the  firm 
t  business  on  its  account,  and  by  holding  him 
vorld  as  connected  with  them  as  a  partner;  and. 
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finally,  in  the  assignment  itself,  they  all  unite  in  the  transfer 
of  the  property,  and  speak  of  themselves  as  partners  in 
business. 

And  yet  it  is  equally  apparent  that  they  did  not  contem- 
plate a  change  In  the  ownership  of  the  stock  or  property, 
Iiowever  the  law  may  so  regard  it;  and  it  is  very  certain 
that  they  all  contemplated  that  all  the  old  stock,  as  well  as 
the  new  purchases,  should  be  applied  indiscriminately  to 
the  payment  of  the  debts  of  the  old  as  oE  the  new  firm.  In 
fact,  it  would  seem  as  if  they  did  not  distinguish  that  there 
had  been  more  than  the  one  firm.  Butler  &  Brother  owed, 
at  the  time  of  taking  Pollock  in,  a  large  amount  of  debts, 
contracted  solely  in  their  btisiness — debts  due  for  the  very 
stock  in  hand.  It  would  be  monstrous  to  suppose  that  they 
did  not  contemplate  using  the  stock  of  the  house  for  the 
payment  of  all  those  debts.  On  the  contrary,  the  evidence 
is,  that  they  did  use  the  stock,  new  and  old,  indiscriminately, 
for  the  payment  of  all  their  debts,  new  and  old,  and  the 
present  is  the  only  one  remaining  unpaid.  The  inference 
to  my  mind  is  irresistible,  that  they  mutually  pledged  the 
stock,  with  its  increase,  to  the  payment  of  all  the  debts  of 
the  concern ;  and  that,  as  between  themselves,  the  Messrs. 
Butler  had  not  only  a  right  to  appropriate  this  stock  to  the 
payment  of  this  or  any  other  debt  of  the  firm,  but  it  was  as 
much  their  duty  to  do  so,  as  to  pay  any  other  debt.  It  is 
claimed,  however,  on  the  part  of  the  defendant,  that  this 
was  the  individual  debt  of  Thomas  S,  and  James  J.  Butler, 
not  jointly  with  Pollock,  and  therefore  the  plaintiffs  having 
no  cause  of  action  against  the  three  partners,  could  not 
seize  the  property  of  all  three,  but  must  look  to  the  property 
of  the  two  only.  Suppose  this  property  had  not  been 
assigned,  and  an  execution  had  been  issued  on  this  judg- 
ment, Thomas  S.  and  James  J.  Butler  would  have  been 
justified  in  making  payment  out  of  the  firm  property,  as 
the  fund  appropriated  for  that  purpose.  Or,  had  the  exe- 
cution been  levied  upon  the  firm  property,  Pollock  would 
not  have  been  at  liberty  to  resist  its  appropriation.      Good 
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:tween  him  and  his  copartners,  required  that  it 

thus  appropriated,  and  not  that  their  private 
ould  be  taken.     If,  in  such  a  case,  the  two  But- 

without  the  assent  of  Pollock,  apply  the  prc^- 
'hen  they  come  to  make  an  assignment,  they 
ire  the  same  disposition  to  be  made.    The  ques- 

this,  as  between  the  parties  themselves,  did  they 
^ether,  that  the  property  of  the  firm  should  be 
the  payment  of  this,  «-ith  ether  debts?  If  they 
s  between  themselves,  it  must  be  treated  as  a 
and  the  assignment    must  be  intended  to  be  as 

as  for  other  joint  debts. 
t  that  in  case  of  an  assignment  by  a  firm,  under 

the  creditors  of  the  individual  partners  are  post- 
le  joint  creditors,  and  can  only  participate  in  the 
:  is  because  such  a  course  is  necessary  to  do 
een  the  partners  themselves;  not  that  the  part- 
Jitors,  as  such,  have  any  claim,  either  at  law  or 
pon  the  fund  superior  to  the  individual  creditors, 
lie  latter  were  the  case,  it  is  hard  to  perceive 
vlio  trusted  the  firm  in  the  first  instance,  are  not 
titled  to  follow  their  stock  into  the  hands  of  the 
s  those  who  trusted  the  new  firm  for  stock  ad- 
;hem  to  it.  But  as  we  have  said,  it  is  the  equity 
lers  that  determines  the  right,  This  proposition 
;d  by  Lord  Eldon,  in  the  two  cases  decided  by 
d  II  ^'esey,  cited  by  defendant's  counsel.  They 
cases  in  bankruptcy.     In  6  Ves,   I19,  Ex  Parte 

partner  having  bought  out  another,  assumed  the 

the  partnership  debts,  and  gave  an  indemnity 
It  them.  A  year  and  a  half  afterward,  he  became 
,  and  the  joint  creditors  filed  their,  petition  to 
operty  sold  as  joint  property,  but  were  refused. 
I  put  the  case  upon  the  ground  that  the  partner- 
t  ceased  on  the  sale,  and  the  partner  selling  had 
require  the  other  to  appropriate  the  specific  prop- 
ment  of  partnership  debts.     That  the  creditors. 
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as  such,  had  no  claim  upon  the  property,  although  it  had 
once  been  partnership  property.  Their  right  must  be  worked 
out  through  the  partners ;  and  if  the  partners  could  not 
both  call  for  the  property,  so  neither  could  the  creditors. 
But  it  was  admitted  that  the  case  would  have  been  different 
had  the  conveyance  been  made,  "subject  to  the  payment  of 
debts,"  which  is  more  analogous  to  the  case  before  the  court, 
and  not  "in  consideration  of  a  covenant  to  pay,  leaving  no 
duty  upon  the  property,  but  establishing  only  a  personal 
obligation  upon  the  assignee  to  pay." 

In  II  Ves,  5,  Ex  Parte  Williams,  Lord  Eldon,  commenting 
upon  Ex  Parte  Ruffin,  and  the  ground  upon  which  it  rests, 
says;  "Among  partners,  clear  equities  subsist  amounting  lo 
something  like  lien.  The  property  is  joint,  the  debts  and 
credits  are  jointly  due.  They  have  equities  to  discharge 
each  of  them  from  liability,  and  then  to  divide  the  surplus, 
according  to  their  proportion;  or,  if  there  is  a  deficiency, 
to  call  upon  each  other  to  make  it  up.  But  the  creditor  has 
no  equity  against  the  effects  of  the  partnership.  He  may 
bring  an  action,  get  judgment,  and  execute  it  upon  partner- 
ship effects;  but  when  he  gets  them,  he  holds  by  the  execu- 
tion, and  not  in  respect  of  any  interest  he  has  in  the  prop- 
erty while  a  mere  creditor,  not  seeking  an  interest  by  suit." 
And,  again,  p.  7,  he  says:  "It  is  the  equity  of  the  partners 
among  each  other,  that  requires  the  application  of  partner- 
ship property  to  partnership  debts,  not  that  of  the  creditors, 
for  whom,  however,  a  provision  is  thereby  necessarily  oper- 
ated, which  they  could  not  operate  for  themselves,  unless 
by  action  and  execution," 

In  the  case  before  the  court,  it  seems  to  me,  there  was  not 
only  a  duty  upon  the  property  to  pay  this,  as  well  as  other 
debts,  so  contemplated  by  the  parties,  but  there  was  also 
an  equity  in  the  Butlers  to  call  upon  the  partnership  effects 
to  pay  this  as  an  assumed  firm  debt,  and  that  it  would  be 
inequitable  to  call  upon  the  private  property  of  the  Butlers 
to  pay  this  debt  for  the  purpose,  it  might  have  been,  of 
swelling  the  profits  of  Pollock.       If  such  was  the  right  of 
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then  the  plaintiffs,  as  their  creditors,  and 
equity,  may  work  out  their  own  claim, 
of  the  case  answers  the  proposition  made  by 
t,  that  the  real  estate  seized  upon  should  be 
d  to  the  payment  of  this  claim ;  or  exhausted 
aintiffs  can  claim  a  dividend  from  the  assignee. 
:  individual  property  of  either  or  both  of  the 
not  of  the  firm,  it  ought  not  to  be  subjected  to  a 
irm,  until  the  firm  property  is  exhausted.  For 
|uity  between  the  parties, 
may  be  entered  accordingly  for  the  plaintiffs. 


EcoB,  Assignee,  etc.  v.  M.  D.W.  Loomis,  etal. 

ker  opens  an  account  with  his  customer,  and  receives 
he  is  not  regarded  as  a  simple  bailee,  but  the  relation 
id  creditor  is  immediately  created,  with  the  implied 
n  the  part  of  the  banlLcr,  that  he  will  hold  the  fund,  left 
iubject  to  the  order  of  the  depositor,  at  such  lime  and 
IS,  to  the  extent  of  the  deposit,  as  the  depositor  mar 
aid. 

of  a  check  is  not  allowed  the  defense  permitted  the 
lill,  who  may  excuse  himself  by  the  want  of  presentment 
;  of  non-payment.  Unless  the  deposit  is  lost  by  the 
;nt  the  check,  or  the  depositary,  in  the  meanwhile,  hsa 
i-ent,  the  drawer  can  not  complain, 

ical  purposes,  the  relation  of  banker  and  depositor  as- 
f  to  a  parol  promise,  on  the  part  of  the  banker,  to  ac- 
}i  that  the  depositor  may  draw  against  his  deposits;  and 
,  which  binds  the  drawee  of  a  bill  of  exchange,  as  an 
;n  he  has  promised,  in  advance,  to  honor  it,  furnishes 
ogy. 

an  absolute  appropriation  of  so  much  money,  in  the 
banker,  to  the  holder  of  the  check,  and  there  it  ought 

called  for,  as,  after  notice  to  the  drawee,  it  binds  the 
ands. 
ry  to  receive  the  amount  represented  by  a  cheek,  can 

the  holder,  by  the  death  of  the  drawer,  before  it  is  pre- 
l"  his  insolvency;  and  should  the  neglect  of  the  holder 
;ei:  the  dra-'T,  y-t  the  risht  to  the  fund  still  r 
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else  the  depositary  would  not  only  be  freed  from  all  obligation  to 
pay  the  check,  but  would  also  retain  the  deposit  upon  which  it  was 

6.  A  bona  fide  holder  nf  a  check  has  his  right  of  action  against  the 
drawee,  in  case  payment  is  refused,  when  the  drawer  has  suf&dent 
funds  to  his  credit,  on  deposit  with  the  drawee. 

General  Teem. — On  error,  to  reverse  a  judgment  rendered 
in  favor  of  the  defendant  in  error,  at  the  special  term  of  Feb- 
ruary, A.  D,  1855,  by  Spencer,  J. 

George  Milne  &  Co.,  bankers,  etc.,  made  a  general  assign- 
ment to  the  plaintiff  in  error  for  the  benefit  of  creditors,  and 
he,  as  such  assignee,  brought  his  action  against  M.  D.  \V. 
Loomis,  as  maker,  and  Henry  H,  Southgate,  as  payee  and 
indorser  of  a  promissory  note,  drawn  August  16,  A.  D,  1854, 
for  $263.62,  and  payable  ninety  days  after  date,  which  had 
been  discounted  by  Geo.  Milne  &  Co.,and  after  maturity  passed 
to  the  plaintiff  in  error  under  the  general  assignment  for  ben- 
efit of  creditors. 

To  this  action,  on  the  note,  the  defendants  answered  that 
on  the  15th  day  of  November,  a.  d.  1854,  the  defendant 
Loomis,  being  the  owner  and  holder  of  a  check,  drawn  ihe 
day  previous,  by  Richard  Southgate,  on  George  Milne  & 
Co.,  bankers,  etc.,  for  $525.24,  presented  the  check  at  the  bank 
for  payment,  and  requested  that  his  note,  now  sued  on,  and 
another  in  a  similar  amount,  due  on  that  day,  be  paid  from 
the  proceeds  of  the  check ;  that  payment  of  the  check  was 
refused,  and  the  delivery  and  cancelation  of  the  note  was  also 
refused;  that  the  drawer  of  the  check  had  at  that  lime  money 
to  his  credit,  with  George  Milne  &  Co.,  more  than  sufficient 
to  pay  the  check ;  that  shortly  thereafter,  the  general  assign- 
ment was  made  to  the  plaintiff  in  error,  and  there  was  due  to 
said  Loomis  from  said  George  Milne  &  Co.,  the  amount  of 
said  check  and  interest.  The  statements  of  the  petition  and 
answer  were  admitted  to  be  true,  and  the  cause  below  was 
submitted  on  the  pleadings. 

Corwine,  Hayes  &  Rogers,  (or  plaintiff  in  error. 

Collins  &  Herron,  for  defendants  in  error. 
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The  plaintiff  in  error  is  the  assignee  of  an  insol- 
The.  defendant,  Loomis,  is  the  maker  of  a  prom- 
jayable  to  his  co-defendant,  and  discounted  by 
plaintiff's  assignor.  When  the  note  matured, 
,  for  value  paid,  the  check  of  one  of  Milne's  de- 
in  amount  exceeding  the  face  of  the  note,  the 
g,  at  the  time,  a  much  larger  sum  to  his  credit 
cer.  This  check  was  presented,  and  tendered  in 
he  note,  and  was  refused  by  Milne,  who  shortly 
ide  a  general  assignment  for  the  benefit  of  his 
:he  plaintiff,  who  also  refused  to  accept  the  check 
[  the  note. 

sought  to  recover  the  amount  of  the  note  from 
compel  him  to  look  to  the  assignment  for  the 
if  his  claim.  In  brief  language,  Loomis  is  re- 
itribute  to  the  ftind  to  discharge  his  own  debt 

the  rule  of  equity  as  usually  administered  by  the 
oes  not  very  fully  recognize  the  ancient,  and  as 
lot  yet  obsolete  maxim,  that  he  who  "asks  equity 
it,"  nor  is  yet  in  harmony  with  section  93  of  the 
iecures  to  every  defendant  the  right  to  set  up  in 
'as  many  ground  of  defense,  counter-claim  and 
may  have,  whether  they  be  such  as  have,  hereto- 
ominated  legal,  or  equitable,  or  both," 
iff  is  the  voluntary  assignee  of  Milne;  he  re- 
ite  after  it  became  due,  and  is  subject  to  all  the 
;  debtor  against  the  assignor.  These  equities  are 
to  the  usual  defense,  allowed  when  a  bill  or  note 
otiated  when  overdue,  but  embrace  the  different 
:tion  99  of  the  code,  "when  cross-demands  have 
en  persons,  under  such  circumstances  that  if  one 
in  action  against  the  other,  a  counter-claim  or  set- 
ve  been  set  up,  neither  can  be  deprived  of  the 
)f  by  the  assignment  or  death  of  the  other ;  but 
mds  must  be  deemed  compensated  so  far  as  they 
her." 
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If  upon  an  examination  of  the  law,  we  can  not  sustain  the 
right  of  Loomis  to  his  set-off,  or  counter-claim,  we  must  yield 
to  the  power  of  precedent.  Still  although,  and  the  remark  has 
been  gravely  uttered,  that  "hard  cases  make  shipwreck  of  prin- 
ciples," it  is  our  duty  to  ascertain  what  the  true  principle  is, 
and  not  blindly  follow,  nor  yet  regard  as  infallible,  any  adju- 
dication that  is  founded  on  the  sole  idea,  "lev  ila  scripta  est" 
We  have  long  since  been  told  by  Lord  Coke,  who  was  cer- 
tainly not  wanting  in  reverence  for  the  past,  "that  the  reason 
of  the  law  is  the  life  of  law,  for  though  a  man  can  tell  the 
law,  yet  if  he  know  not  the  reason  thereof,  he  shall  soon  for- 
get his  superficial  knowledge." 

What,  then,  was  the  relation  the  parties  sustained  to  each 
other  at  the  time  the  check  was  drawn,  the  depositor,  the  de- 
positary, and  the  holder  of  the  check  ? 

When  a  banker  opens  an  accoimt  with  his  customer,  and 
receives  his  deposit,  he  is  not  regarded  as  a  simple  bailee,  but 
the  relation  of  the  debtor  and  creditor  is  immediately  created, 
and  the  implied  agreement,  on  the  part  of  the  banker,  that 
he  will  hold  the  fund,  left  in  his  care,  subject  to  the  order  of 
the  depositor,  at  such  times  and  for  such  sums,  to  the  extent 
of  the  deposit,  as  he  may  direct  to  be  paid.  This  is  the  gen- 
eral rule  obligatory  upon  all  who  sustain  the  character,  and 
pursue  the  business  of  bankers:  so  inflexible  is  it,  that  if  the 
depositary  neglects,  or  refuses  to  honor  the  check  of  the  de- 
positor, when  in  funds,  he  not  only  loses  the  public  confidence, 
but  is  liable  at  once  to  his  creditor  for  any  injury  he  may 
have  sustained.  Byles  on  Bills,  13;  i  Barn,  and  Ad.  415, 
Marzetti  v.  Williams,  et  al. 

Payment  by  checks  has  almost  entirely  superseded,  in  com- 
mercial cities,  other  modes  of  payment.  They  are  taken  and 
given  in  mutual  confidence,  with  the  distinct  understanding 
that  they  not  only  represent  cash,  but  practically  are  cash; 
hence  they  pass,  by  delivery  through  various  hands,  perform- 
ing the  purpose  of  as  many  payments  as  there  are  persons 
who  receive  them,  or  transactions  in  which  they  are  used;  and 
when,  by  the  usages  of  trade,  they  are  thus  regarded,  the 
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U  the  parties  should  be  clearly  defined,  as  well  as 
ed. 

-  of  a  check  is  not  allowed  the  defense  permitted 
■  of  a  bill,  who  may  excuse  himself  for  the  want 
It  and  notice  of  a  refusal  to  pay.  Unless  the 
by  the  delay  to  present  the  check,  or  the  depos* 
leanwhile  has  become  insolvent,  the  drawer  can 
If  the  money  remains  in  the  hands  of  the 
>ropriated,  no  injury  is  sustained.  I  Man.  and 
Kcmble  v.  Mills ;  2  Hill,  425,  Little  v.  Phoenix 
on  Prom.  Notes,  §493. 

ransacting  publicly  the  ordinary  business  of  his 
;ing  daily  deposits,  and  bound  to  meet  with 
le  drafts  of  his  customers,  gives  the  community 
1  that  those  who  have  funds  in  his  hands,  have 
right  to  draw  upon  the  deposit,  but  that  all 
paid  on  presentation:  he  opens  virtually  a  letter 
is  depositor,  which  is  a  guaranty  to  him,  as  well 
make  advances  upon  the  faith  of  it.  For  all 
loses  it  assimilates  itself  to  a  parol  promise  to 
leck  that  the  owner  of  the  deposit  may  draw; 
rule  which  binds  the  drawee  of  a  bill  of  ex- 
acceptor,  when  he  has  promised  in  advance  to 
shes  a  strong  analogy.  9  Mas?.  55,  58,  Storer  v. 
:tcaU,  53,  Ward  v.  Allen;  18  Ohio,  126,  Lons- 
vette  Bank. 

hat  we  have  properly  indicated  the  duties  and 
le  parties  to  a  check,  let  us  inquire  what  inler- 
:ific  fund  is  vested  in  the  holder. 
•  Chancellor  Kent,  in  3  Com.  104,,  "that  a  check 
appropriation  of  so  much  money,  in  the  hands 
,  to  the  holder  of  the  check,  and  there  it  ought 
called  for."  The  same  principle  is  affirmed  by 
in  Brown's  case,  2  Story,  513,  who  quotes  the 
:  from  Kent,  as  the  foundation  of  his  judgment. 
L-e  to  be  the  true  rule.  We  have  found  no  au- 
sly  denying  it,  or  even  doubting  its  soundness. 
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that  should  outweigh  the  opinions  of  these  eminent  jurists 
whose  exposition  of  the  law  is  sustained  by  the  common 
sense  and  true  morality  of  the  case. 

The  authority  to  recover  the  amount  represented  by  a 
check  can  not  be  lost  to  the  holder  by  the  death  of  the 
drawer  before  it  is  presented,  or  even  his  insolvency;  and 
should  the  neglect  of  the  holder  have  discharged  the  drawer 
from  his  liability,  the  right  to  the  fund  still  remains,  else 
the  depositary  would  not  only  be  freed  from  all  obligation  to 
pay  his  check,  but  would  retain  also  (he  deposit  upon  which 
it  was  drawn.  We  can  not  permit  such  a  result  to  foUow, 
nor  yet  reproach  the  law  with  sanctioning  the  gross  injus- 
tice that  would  necessarily  be  involved. 

We  need  not  define  a  bill  of  exchange,  or  describe  the 
points  of  difference  which  distinguish  it  from  a  check. 
Nor  would  we  attempt  to  reconcile  the  conflicting  opinions, 
which  have  so  thoroughly  mystified  some  of  the  prominent 
distinctions  heretofore  considered  to  exist  between  these 
classes  of  commercial  paper.  If  we  were  bound  to  follow 
each  successive  adjudication,  the  "glorious  uncertainty  of 
the  law,"  now  a  vulgar  apothegm,  would  no  longer  be  a 
paradox. 

We  allude  to  bills  of  exchange  only  to  justify  the  opinion, 
to  which  we  have  arrived  from  a  full  examination  of  the 
cases  referred  to  by  counsel,  as  well  as  the  many  we  have 
found  in  our  own  researches. 

"It  has  been  held,"  observes  Mr.  Spence,  2  Eq.  Jur.  860, 
"that  a  bill,  drawn  in  respect  to  a  particular  demand,  in 
favor  of  a  creditor,  is  an  assignment  in  equity  of  that  de- 
mand, pro  tanto,  to  the  legal  holder  of  the  bill."  See  also 
4  Simons,  607,  Lett  v.  Morris. 

The  same  principle  is  stated  in  5  Wheaton,  286,  Mande- 
ville  v.  Welch.  "In  cases,"  say  the  court,  "where  an  order  is 
drawn  for  the  whole  of  a  particular  fund,  it  amounts  to  an 
equitable  assignment  of  that  fund,  and  after  notice  to  the 
drawee,  it  bind.=  the  fund  in  his  hands." 

This  is  but  the  recognition  of  the  rule,  "that  when  an  order 
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debtor  to  his  creditor,  directed  to  a  third  person 
hands  funds  of  the  debtor,  in  specie,  or  in  the 
it  due,  desiring  him  to  pay  the  creditor  out  of 
fund,  is  a  binding,  equitable  assignment  of  so 
und,  or  credit,  not  only  against  the  party  giving 
t  his  assignees  in  bankruptcy,  or  in  insolvency. 
!x  Parte  Alderson ;  affirmed  on  appeal,  3  Swans- 
Id  transfer,"  said  Lord  Thurlow,  in  a  case  of 
)n,  "he  has  done  it,  and  it  being  his  own  money 
sfer ;  the  order  being  shown  to  the  debtor,  he  is 
he  transaction  is  complete,  even  as  against  as- 
t'es,  Jr.  280,  Yeatcs  v.  Groves ;  4  Myl,  &  Cr,  702, 
/alho;  r  Hare,  71,  Meux  v.  Bell.  See  also  2 
Jur.  860, 861 ;  3  Barbour,  262,  Hoyt  v.  Storj-. 
;e  claims,  however,  that  though  it  is  compe- 
wner  of  a  fund  to  assign  the  entire  amount,  and 
then  pass,  he  can  not  compel  his  debtor  to  dis- 
■bt  by  installments ;  in  other  words,  he  can  not 
id  into  several  parts,  and  require  that  each  shall 
less  the  debtor  says  he  consents  to  the  arrange- 
its  the  order  to  pay,  he  is  not  bound  to  dis- 
ligation,  except  by  the  liquidation  of  the  entire 
iebtor  has  the  right  to  stand  upon  the  single- 
iginal  contract,  and  decline  any  legal  or  equita- 
its  by  which  it  may  be  broken  into  fragments, 
iertakes  to  pay  an  integral  sum  to  his  creditor, 
of  his  contract  that  he  shall  be  obliged  to  pay 
I  other  persons."  Mandeville  v.  Welch,  already 
ling,  287,  Palmer  v.  Merrill;  3  Greenleaf,  346, 
icon. 

)les  thus  asserted,  we  are  asked  to  apply  to 
a  banker,  as  controlling  the  relation  that  legally 
;en  the  depositary  and  the  depositor. 
□  English  case  where  the  question  is  directly 
Tn  \ew  York,  there  are  reported  the  following 
lige,  607,  Dykers  v.  Leather  Man.  Bank;  3 
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Conistock,  247,  Copperthwaite  v.  Sheffield ;  2  Sheldon,  412, 
Chapman  v.  White.  In  Massachusetts,  there  is  but  one  re- 
ported case:    i  Gray,  605,  Bullard  v.  Randall. 

Chancellor  Wadsworth  decided  in  the  first  case,  tnat  there 
was  nothing  in  the  case  showing  where  checks  were  first 
demanded,  cw  who,  of  the  first  drawers,  was  entitled  to  the 
preference  when  the  bankers  had  paid  a  subsequent  check, 
without  notice  of  the  drawing  of  the  former  one ;  and  the 
mere  priority  would  give  no  preference.  It  would  be  utterly 
impossible  for  the  bankers  in  New  York  to  do  business,  if 
they  were  obliged  to  settle  conflicting  claims  of  the  holders 
of  checks. 

Gardner,  J.,  in  Chapman  v.  White,  held  that  the  right  of 
the  depositor  was  a  chose  in  action ;  and  it  was  immaterial 
whether  the  implied  engagements  upon  the  part  of  the 
banker  was  to  pay  the  sum  in  gross,  or  in  parcels,  as  the 
depositor  might  require.  In  either  case,  the  draft  or  check 
of  tlie  latter  would  not  transfer  the  debt,  or  the  lien  upon  it, 
to  a  third  person,  without  the  assent  of  the  depositary. 

In  3  Comstock,  the  question  decided  was  that  the  opera- 
tion of  a  bill  of  exchange  was  to  draw  after  it  the  fund  upon 
which  it  was  drawn. 

Shaw,  C.  J.,  in  i  Gray,  takes  the  ground  that  the  whole  fund 
only  can  be  assigned,  and  refers  to  20  Pick.  15,  to  which  we 
have  above  alluded.  It  was  there  held,  "that  a  draft  by  the 
creditor  on  his  debtor,  in  the  form  of  a  bill  of  exchange,  to 
the  amount  of  the  debt,  or  the  whole  fund  in  his  hands,  is  a 
good  and  valid  assignment  of  the  debt,  or  fund." 

The  result  of  these  decisions  is  but  the  application  of  the 
rule  where  the  debtor  is  not  bound  to  pay  in  parcels ;  and  the 
other  afHrmation,  that  a  contrary  decision  would  produce 
complexity  in  business,  and  disarrange  the  hitherto  settled 
mode  of  keeping  the  accounts  between  bankers  and  their 
customers. 

There  is  no  distinction  made  between  the  banker  and  the 
general  debtor ;  both  are  placed  in  the  same  category. 

And  yet,  the  opinion  in  Selden  was  doubted  by  Judge 
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e  of  the  members  of  the  court,  who  decided  the 
Ige  Ruggles,  in  3  Comstock,  120,  Harris  v.  Clark, 
le  case,  says:  "The  customer  deposits  his  money 
safe  keeping,  with  the  understanding  that  he  may 
:ks,  in  such  sums,  and  at  such  times,  as  may  suit 
ice.  The  bank,  or  banker,  receives  it  on  that 
d  undertakes  to  keep  the  amount,  and  pay  the 
dingly.  Checks  are  used,  and  treated  as  cash, 
ourse  of  business,  they  are  paid  by  the  bank,  or 
hom  they  arc  drawn,  with  the  same  punctuality 
as  if  the  deposits  were  specifically  the  money 
nets.  Checks  are,  therefore,  practically  equiva- 
nsfer  of  so  much  of  the  fund  deposited."     See 

Bills,  79,  Sharswood's  Notes. 
even  in  Mandeville  v.  Welch,  qualify  the  general 
d  very  clearly,  we  think,  indicate  what  their 
id  be  in  a  case  like  the  present.  They  say: 
>rder  is  drawn,  either  on  a  general  or  a  particu- 
L  part  only,  it  does  not  amoiint  to  an  assignment 
or  give  a  lien  as  against  the  drawee,  except  he 
e  appropriation  by  the  acceptance  of  the  draft, 
tion  to  accept  may  be  fairly  implied  from  the 
ide,  or  the  course  of  business  between  the  par- 

of  their  contract."  The  same  doctrine  is  re- 
Peters,  600,  Tieman,  et  al.  v.  Jackson, 
d  be  no  doubt  of  the  liability  of  the  debtor  to 
e  accept,  or  agree  to  accept,  an  order  for  a  part 
im  due  to  his  creditor,  and  the  agreement  need 
shed  in  any  other  mode  than  would  be  required 
ordinary  fact  in  the  transaction  of  commercial 
;re  usage  so  often  determines  the  nature  of  the 

controls  the  liability  of  the  parties.  An  agree- 
1  act.  may  or  will  be  inferred  from  the  situation 
,  and  the  nature  of  their  employment,  as  if  they 
y  undertaken  to  perform  it, 
;  no  just  reason,  therefore,  why  the  holder  of  a 
le,  who  has  taken  it  in  the  faith  that  the  drawee 
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was  not  only  able,  but  willing  to  honor  it,  should  not,  when 
he  has  notified  the  banker,  be  permitted  to  hold  the  specific 
fund  appropriated  by  the  terms  of  the  check.  He  would,  in 
all  analogous  cases,  be  entitled  to  all  the  security  the  order 
properly  represented,  among  which,  not  the  least,  usually  is 
the  right  to  the  particular  deposit  upon  which  it  is  drawn. 
A  check  is  but  an  order  to  pay  the  holder  so  much  money 
out  of  a  furid  in  the  drawee's  hands,  deposited  for  the  express 
purpose  of  being  recalled  by  draft,  at  the  option  of  the  cus- 
tomer, and  there  is  the  same  justice  in  subjecting  the  amount 
thus  appropriated,  as  there  would  be  if  an  order  had  been 
drawn,  or  an  assignment  made  of  the  whole  deposit.  If  the 
rule  is  of  any  value  in  the  latter  case,  it  is  equally  so  in  tbe 
former. 

In  the  present  case,  the  check  was  presented  to  the 
banker,  who  held  sufficient  funds  in  his  hands,  (rf  the 
drawer,  to  pay  it.  The  holder  pursued  the  same  course  he 
would  have  been  required  to  have  taken  had  his  check 
been  drawn  for  the  entire  fund;  and.  we  think,  became 
thereby  invested  with  the  same  right  to  subject  the  particu- 
lar amount  named  in  his  check,  as  the  drawer  possessed  at 
the  time  he  drew  it.  The  assignment  of  the  deposit  carried 
with  it  all  the  remedies  to  recover  it  that  belonged  to  the 
assignor,  and  under  the  code  it  is  immaterial  whether  the 
remedy  is  legal  or  equitable. 

In  thus  deciding  we  violate,  we  feel  satisRed,  no  legal 
principle,  overrule  no  reported  decision  of  our  Supreme 
Court,  and  establish  no  new  or  unreasonable  rule.  On  the 
contrary,  we  give  merely  the  full  benefit  of  the  contract  to 
the  party  who  is  alone  entitled  to  claim  the  fund  represented 
by  the  check.  We  thus  maintain  the  doctrine  of  equitable 
assignment  in  its  true  spirit,  without  refining  away,  by 
technical  niceties,  or  the  dread  of  supposed  innovation,  the 
rights  of  the  parties,  securing  the  substance  without  grasp- 
ing only  the  shadow. 

We  may  have  disregarded  the  adjudications  of  some  of 
the  State  courts,  but  we  are  not  bound   to    foUow    them 
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in  so  understand  the  law,  or,  at  least,  clearly 
e  reasons  upon  which  the  decisions  have  been 
vhen  we  find  they  are  to  be  defended  on  the 
unds  asserted  by  the  judges  who  have  delivered 
ay  well  adopt  the  language  of  our  Supreme 
hio,  32,  Roe,  for  the  use  of  Jonas,  v.  Bank  U.  S.: 
le  appears  to  have  originated,  and  indeed  to 
mere  dicla:  we  do  not  know  that  it  has  before 
1  in  this  State,  and  we  feel  at  liberty  to  estab- 
:iple  as  to  us  appears  consonant  with  justice." 
therefore,  that  the  defendant,  Loomis,  was  in- 
he  right  of  the  drawer,  and  entitled  to  the  full 
;  check  he  held  upon  the  depositary.  He  will 
,  therefore,  to  set  up  his  claim  in  this  action 
Q  the  plaintiff's  claim, 
for  defendant. 
,  concurred. 
,,  dissented. 


Rix'oF  Michael  Dunhene,  dec'd,  v.  The  Ohio 
FE  Insubakce  and  Trust  Company. 

to  recover  compensation  for  causing  death  by  wrong' 

:t,  or  default,  the  petition  by  the  personal  representative 
lat  pecuniary  damage  has  been  sustained  by  some  par- 
1  or  persons,  related  to  the  deceased  as  widow,  child,  or 

:ion  for  the  benefit  of  the  wife  or  children,  such  pecuni- 
vill  be  presumed,  and  in  no  Other  case, 
lext  of  kin  to  the  intestate,  does  not  necessarily  suffer 
ry  damaRe. 

tion  provided  for  in  such  actions,  by  the  act  of  March 
1.  is;  1.  To  the  widow  and  children,  in  the  proportions 
T  the  descent  of  personalty;  if  no  widow,  then  to  the 
re;  if  no  children,  then  to  the  widow  entire,  2.  To  the 
sisters;  and  so  on. 

widow  and  next  o(  kin."  does  not  confine  the  right  of 
1  distribution  to  the  widow  or  children,  it  embraces 
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whomsoever  may  be  next  of  kin  to  the  deceased,  who  has  sutTercd 
pecuniary  damage  by  such  wrongful  act 

Special  Term. — On  demurrer  to  amended  petition. 

The  allegations  of  the  amended  petition  are  sufficientlv 
stated  in  the  decision. 

E.  A.  Thompson,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 

Spencer,  J.,  gave  the  opinion. 

This  is  a  petition  filed  by  the  plaintiff  originally,  setting 
forth  that  she  was  the  mother  of  the  deceased,  aged  and 
infirm,  and  was  entirely  dependent  upon  her  son  in  his  life- 
time for  her  support.  That  on  the  7th  of  August  last,  her 
son,  while  in  the  lawful  pursuit  of  his  business,  was  killed 
through  the  mere  carelessness  and  default  of  the  defendant 
and  her  agents ;  for  which  cause  the  plaintiff  claimed  dam- 
ages in  the  sum  of  $5,000,  under  and  by  virtue  of  the  pro- 
visions of  the  act  in  sucli  case  made  and  provided,  passed  on 
the  25th  day  of  March,  1851,  entitled  "An  act  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or 
defauh."     The  act  is  as  follows: 

Sec.  1.  "Whenever  the  death  of  any  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default,  and  the  act, 
etc.,  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action,  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person, 
etc.,  who  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  tin 
death  of  the  person  injured,"  etc. 

Sec.  2.  "Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representatives  of  such  deceased 
person ;  and  the  amount  recovered  in  every  such  action  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  tbe  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  estates,  left  by  persons  dying 
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id  in  every  such  action,  the  jury  may  give  such 
they  shall  deem  fair  and  just,  not  exceeding 
reference  to  the  pecuniary  injurj',  resulting  from 
to  the  wife  and  next  of  kin    to  such  deceased 

tition  a  general  demurrer  was  filed,  and  sustained 
e  April  term  of  this  court,  for  the  reason  that 
on  could  only  be  brought  for  the  benefit  of  the 
icxt  of  kin,  or  both,  as  the  case  might  be;  in 
covery  could  only  be  in  respect  of  the  pecuniary 
ilting  to  such  widow,  and  next  of  kin,  or  either 
m  the  death  of  such  deceased  person.  It  must, 
ipear  in  the  petition  that  a  person  or  persons 
tence  of  the  class  named,  i.  e.,  a  widow,  or  next 
2d,  that  a  pecuniary  damage  had  been  sustained 
3n  or  persons.  So,  also,  it  was  necessary  to  state 
:t  of  kin  were;  for  the  pecuniary  damage  sus> 
:  next  of  kin  would  depend  very  materially  upon 
sustained  by  such  next  of  kin  to  the  deceased. 

of  a  widow,  or  children,  whom  a  husband,  or 
i  lifetime,  was  bound  in  law  to  support,  the  law  ■ 
me,  at  least,  some  pecuniary  damage  from  the 
>f  that  support ;  and,  therefore,  it  would  not  be 
1  a  petition,  to  set  forth  any  special  damage  re- 
ich  widow  or  children  from  the  death  of  such 
^There  no  such  obligation  to  support  existed,  it 
pessary  to  set  forth  the  special  damage  sustained 

of  kin.  In  the  present  case,  it  was  not  averred 
itifF,  though  dependent  upon  her  son  for  support, 

of  kin,  or  who  his  next  of  kin  were,  and  so  we 
y  for  whose  benefit  the  money  was  to  be  paid, 

pecuniary  damage  would  be. 
I.  the  petition  has  been  amended  so  far  forth 
that  "the  deceased  left  no  widow,  has  but  one 
'  is  a  minor,  and  no  sisters ;"  and  a  demurrer  has 
led  against  it. 
inal  demurrer  was  properly  sustained,  it  is  plain 
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that  the  present  must  be  also.  The  petition  still  {ails  to 
inform  us  that  the  brother  has  claims  to  distribution  as  next 
of  kin ;  he  may,  or  he  may  not,  be  next  of  kin ;  as  liis  mother, 
in  the  original  petition,  might,  or  might  not,  have  been. 
The  deceased  may  have  left  children  as  next  of  kin ;  if  not, 
there  is  no  special  damage  shown  to  have  been  received  by 
the  brother. 

We  were  pressed  on  the  hearing  of  the  former,  as  of  the 
present  demurrer,  with  the  proposition,  that  the  statute  in 
question  was  not  intended  to  embrace  next  of  kin  more 
remote  than  children.  The  ground  of  this  proposition  is, 
that  the  statute  was  intended  for  the  benefit  of  those  only 
who  were  dependent  upon  the  deceased  for  support  while  in 
life.  If  the  liability  to  support  was  the  only  foundation  of 
pecuniary  interest,  then  the  latter  would  only  be  coextensive 
with  the  former;  and  it  would  follow  that  whenever  the  lia- 
bility to  support  ceased,  the  pecuniary  interest  would  alsi> 
cease ;  so,  Jhat  if  one  should  die,  leaving  children  of  full 
age  only,  who,  while  living,  or  at  the  time  of  his  death,  he 
was  under  no  obligation  in  law  to  support,  an  action  could 
not  be  maintained  by  his  representatives  for  the  benefit  of 
such  children.  Or,  if  some  of  his  children  were  of  full  age, 
and  others  not,  the  latter  only  would  be  entitled  to  the  benefit 
of  the  recovery.  And  yet  the  statute  expressly  requires,  that 
the  fund  when  received  shall  be  distributed  to  the  widow 
and  children,  if  these  be  next  of  kin,  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  es- 
tates, etc. — i.  e.,  to  the  children  equally,  whether  of  full  age 
or  not.  to  divide  with  the  widow  one-half  of  the  first  $40O' 
and  two-thirds  of  the  remainder.  If  a  mother  should  die. 
leaving  children,  according  to  the  construction  of  the  statute 
asked,  they  would  fall  within  the  term  "next  of  kin,"  and 
an  action  for  their  benefit  might  be  maintained  against  the 
wrong  doer ;  and  yet  a  mother  is  under  no  legal  obligation  to 
support  her  children,  though  she  is  under  a  strong  natural 
and  moral  obligation  so  to  do.  On  the  other  hand,  if  a  wife 
should  be  destroyed,  leaving  no  children,  the  husband,  as 
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,  would  have  no  cause  of  action,  although  he 
ifirm,  and  helpless,  wholly  dependent  upon  his 
ons  for  his  support.     So  a  husband  might  be  do- 

his  support  upon  an  annuity  granted  during  the 
ife,  and  therefore,  in  consequence  of  her  decease, 
eat  pecuniary  loss,  and  yet  have  no  relief.  These, 
f  a  like  sort,  show  that  next  of  kin,  other  than 
ay  have  a  pecuniary  interest  in  the  life  of  the 
ased,  without  being  entitled  to  a  support  from 

;  while,  on  the  other  hand,  it  has  been  shown 
1  may  have  no  such  pecuniary  interest  as  that 
pon  mere  support. 

ie  "next  of  kin,"  is  as  well  understood,  in  a  tech- 
is  the  word  "children,"'  It  comprehends  children, 
note.  It  means  those  who  are  entitled  to  come 
rder  of  inheritance;  in  the  case  of  personalty,   i. 

Husband,  or  wife;  3,  Brothers  and  sisters;  and 
children  only  were  meant,  it  would  have  been 
simple  and  natural,  and  certainly  much  more  in- 

so  speak.  That  would  have  been  a  word  sus- 
10  misunderstanding.  "To  be  distributed  to  the 
children  in  the  proportions  provided  by  law  in 
:he  distribution  of  personal  estates,"  is  language 
ire  intelligible  than  "to  the  widow  and  next  of 
dren  only  were  meant,  that  it  seems  almost  like 
:  legislature  of  stupidity  not  to  have  used  it.  But 
■  be  asked,  was  the  expression  used,  "to  be  dis- 
the  widow  and  next  of  kin,  in  the  proportions 

law,"  etc.,  since  there  is  no  apportionment  be- 
vidow  and  next  of  kin,  other  than  children?  I 
:  the  more  comprehensive  phrase  was  used,  be- 
;  event  of  their  being  children  left,  it  would  neces- 
le  them,  and  the  law  was  intended  to  cover  any 

that  might  arise.  If  there  should  be  no  children, 
tion  would  be  to  the  widow  entire;  it  no  widow, 
ren  entire ;  if  both  widow  and  children,  in  certain 

fixed  by  law;  if  neither,  to   whomsoever   might 
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U'  next  of  kin.  All  these  cases  are  covered  by  the  language 
used;  whereas,  if  next  of  kin,  as  such,  were  intended  to  be 
excluded,  it  could  have  been  effectually  and  thoroughly  done 
by  using  the  word  "children"  instead. 

The  first  section  of  the  law  seems  consonant  with  this  inter- 
pretation of  the  second.  It  provides  that  the  action  may  be 
brought  in  all  cases  where  the  party  injured,  had  not  death 
happened,  might  have  brought  an  action,  and  recovered 
damages  in  respect  of  the  injury.  Should  a  party  thus  in- 
jured bring  an  action,  and  recover  damages,  such  damages 
would  go  into  the  estate,  and  be  distributed  to  the  widow 
and  next  of  kin  generally.  In  such  an  event,  it  would  hardly 
be  claimed,  I  think,  that  his  personal  representative  would 
institute  another  action  in  respect  of  his  death,  and  bring 
about  a  second  distribution.  Should  the  decedent  in  his  life- 
time fail  to  prosecute,  his  representatives  are  authorized  to 
bring  an  action  in  liis  stead  to  reimburse  the  loss  which  the 
injury  may  have  occasioned ;  and  though  the  party  himself 
had  sued  for  it,  the  recovery,  when  had,  would  be  distributed 
in  the  same  mode;  the  only  difference  being,  that  as  the 
recovery  in  the  latter  case  would  seem  to  be  the  price  of 
blood,  it  should  go  to  those  more  immediately  affected  by  the 
loss,  and  not  pass  as  merchandize  into  the  general  estate. 

Laws  similar  to  this  have  been  enacted  elsewhere,  as  in 
New  York,  and  in  Great  Britain;  yet  I  have  been  able  to 
find  no  construction  put  upon  them  to  assist  me  in  coming  to 
a  safe  conclusion.  That  construction  of  the  law  which  is 
most  likely  to  remedy  the  evils  arising  from  carelessness,  or 
wanton  wrong,  is  the  one  which  gives  compensation  to  all 
those  who  have  sustained  a  pecuniary  loss  thereby,  to  the 
extent  of  such  loss,  rather  than  the  one  which  restricts  it  to 
the  smallest  number ;  so  that,  if  an  individual  should  unhap- 
pily be  not  blessed  with  wife  or  child,  his  life,  however  val- 
uable to  others,  may  not  be  wholly  un recompensed. 

Demurrer  sustained,  and  cause  dismissed. 
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H.  Handy  v.  The  Commissioners  of  Hamil- 
To?)  County. 

assi^ed,  by  the  criminal  court,  to  defefid  an  indigent 
no  rifcht  of  action  to  recover  the  value  of  his  services 
ity  commissioners. 

1/  of  the  court  to  assign  counsel  for  indigent  persons; 
duty  of  the  attorney,  as  an  officer  of  the  court,  to  per- 
ty,  and  the  county  commissioners  should  allow  him  a 
mpensation  for  such  service;  but  the  amount  of  com- 
liscrettonat;  with  the  board  of  commissioners. 

;rm. — On  demurrer  to  petition, 

ions  of  the  petition  appear  in  the  decision, 

)n,  for  plaintiffs. 

l,ong  &  Bradstreet,  for  defendants. 

\.  The  plaintiffs  were  assigned  as  counsel  to  de- 
)ners,  indicted  for  burglary,  in  the  court  of  com- 

Hamilton  county.  The  assignment  as  counsel 
the  ground  that  the  prisoners  were  unable  to  em- 

and  in  pursuance  of  a  law  requiring  it  to  be 
a  case.      The  plaintiffs  acted  as  the  counsel  of 

and  now  claim  to  recover  a  fee  of  $200  for  such 
is  stated  that  the  bill  for  that  amount  was  pre- 
:ounty  commissioners,  and  payment  refused.  To 
etting  forth  the  above  facts  there  is  a  demurrer. 

on  the  facts  as  presented,  can  only  be  sustained 
id  of  an  obligation  or  duty,  imposed  either  by 
ct.  on  the  part  of  the  county,  to  pay  a  reasona- 
tion  for  the  services.  If  the  action  can  be  sus- 
d  devolve  upon  the  court,  or  a  jury  under  its 
assess  the  value  of  the  services  rendered  by  the 

the  duty  of  the  court  to  assign  counsel  to  pris- 
ive  no  means  with  which  to  pay  for  such  aid  in 
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the  defense  of  a  criminal  charge.  It  is  the  duty  of  the 
counsel,  who  may  be  assigned,  to  act.  For  that  purpose  they 
are  officers  of  the  court,  and  under  its  control,  and  while  en- 
joying the  rights  and  privileges  of  attorneys,  they  can  not 
properly  refuse  to  perform  the  duties  imposed  by  law.  Act- 
ing, in  this  respect,  as  public  officers,  in  analogy  to  all  other 
cases,  it  would  be  reasonable  to  expect  that  the  law  would 
regulate  the  mode  of  compensation. 

The  only  provision  found  in  the  law  on  the  subject,  appears 
to  have  had  its  origin  in  some  abuse  in  paying  such  claims, 
by  the  auditor,  and  to  have  been  intended  as  a  guard,  or  re- 
striction, as  to  any  future  payments.  The  auditor  is  prohib- 
ited from  auditing,  or  allowing,  any  account  or  bill  for  such 
services,  until  it  has  been  examined  and  allowed  by  the  county 
commissioners,  and  the  amount  allowed  for  the  services  certi- 
fied. But  can  it  be  supposed  that  the  mode  here  prescribed 
for  obtaining  an  allowance  of  compensation  for  a  service  in 
its  nature  public,  can  be  disregarded,  and  that  the  party  can 
resort  to  a  mode  of  fixing  a  compensation  as  in  the  case  of  a 
transaction  between  individuals?  It  rather  appears  to  me 
that  had  no  mode  been  prescribed,  had  no  one  been  author- 
ized by  law  to  make  the  allowance,  there  would  have  been 
no  remedy,  I  am  clearly  satisfied,  that  the  mode  prescribed 
must  be  pursued,  and  the  only  compensation  which  can  be 
recovered  is  that  allowed  by  the  county  commissioners. 

The  petition,  in  this  case,  only  states  that  the  bill,  for  the 
services,  was  presented  to  the  county  commissioners,  and  pay- 
ment refused.  It  is  not  stated  that  they  were  required  or  re- 
fused to  make  an  allowance  for  the  services.  This  it  would 
appear  to  have  been  their  duty  to  do,  the  amount  to  be  deter- 
mined by  their  discretion,  depending  on  the  nature  and  char- 
acter of  the  case,  and  the  amount  of  the  services;  with  a 
view,  also,  to  the  benign  object  of  the  law,  the  securing  aid 
and  protection  to  the  poor  and  helpless,  against  what  might 
possibly  be  an  unjust  and  malicious  charge ;  it  being  better 
that  ninety-nine  guilty  should  escape  than  that  one  innocent 
man  should  be  unjustly  punished.       For  this  end,  competent 
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lid    be    assigned    and    adequate    compensation 

le  commissioners  refused  to  make  the  allowance 
y  allowance,  it  would  not  follow  that  an  action 
proper  remedy.  In  no  view,  in  my  judgment, 
nt  action  be  maintained,  and  the  demurrer  must 

sustained,  and  judgment  for  defendants. 


.  S.  Newton  v.  D.  W,  Clark,  et  al, 

is  raised  by  mortgage  upon  separate  property  of  the 
cceived  by  the  husband,  as  the  wife's  agent,  to  be  rein- 
fr  benefit,  and  is  so  reLnvested.  the  fact  of  its  passing 
lands  of  the  husband,  is  not  such  a  change  of  its  char- 
Jes  his  creditors  to  subject  it  to  the  payment  of  their 


;km, — Action  to  subject  moneys  and  credits  of 
he  satisfaction  of  a  judgment  obtained  against 


jfliciently  appear  in  the  decision. 

)adly,  Ketchum  &  Headington  and  J.  B.  Eaton, 

'robasco  and  Stallo  &  Leake,  for  defendants. 

The  plaintiff  files  his  petition,  averring  that  he 
I  a  judgment  against  the  defendant,  Clark,  for 
court  of  common  pleas  of  Hamilton  county; 
ti  has  issued  thereon,  and  no  property,  real  or 
be  found  to  satisfy  it.  He  further  charges 
,  one  of  the  defendants,  is  indebted  to  Clark, 
trust  for  him,  a  large  sum  of  money  that 
subjected    to    the    payment  of  the  plaintiff's 
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The  defendants  severalty  answer,  denying  the  allegations 
of  the  petition :  and  testimony  has  been  offered  to  establish 
them. 

It  appears  that  Clark,  several  years  priw  to  the  recovery 
of  the  judgment  a^inst  him,  was  married  to  the  widow  of 
John  Taylor,  who  then  held,  in  her  own  right,  a  valuable 
real  estate ;  that  during  her  coverture,  she  joined  her  hus- 
band, Clark,  in  mortgaging  her  estate,  the  mcMiey  raised 
upon  which,  by  her  consent,  was  invested  in  other  property 
for  her  benefit,  in  the  transfer  of  which  the  agency  of 
Gregory  appears  also  to  have  been  employed  for  the  benefit 
of  Mrs.  Clark.  The  money  loaned  upon  the  mortgage  was 
received  by  the  husband,  who  acted  thronghout  the  trans- 
action as  the  agent  of  his  wife. 

It  is  claimed  by  the  plaintiff  that  the  possession  of  the 
money,  derived  from  the  loan,  having  been  in  the  defendant, 
Clark,  it  became  thereby  his  own  property ;  that,  being  thus 
ri'duced  into  possession  by  him,  the  right  of  the  wife  was  lO 
instanli  divested,  and  the  funds  became  subject  to  the  pay- 
ment of  the  husband's  debts. 

At  common  law,  there  can  be  no  doubt  that  the  separate 
property  of  the  wife,  at  the  time  of  her  marriage,  if  after- 
ward reduced  to  the  husband's  possession,  vests  in  him,  and 
will  pass  to  his  heirs ;  and  the  rule  applicable  to  perscmal 
chattels  applies  to  the  proceeds  of  the  wife's  real  estate,  if 
they  come  to  the  husband's  hands  without  fraud  or  coercion 
on  his  part,  Tlie  fact  that  the  husband  controls  the  fund, 
is  the  best  evidence  of  his  right  to  claim  it.  It  is  presumed 
that  he  then  holds  it  with  the  approbation  of  his  wife,  wlio  is 
regarded,  as  to  her  separate  estate,  as  a  feme  sole,  and  may 
dispose  of  it  as  she  pleases. 

But  the  rule  referred  to  is  greatly  modified,  if  not  entirely 
changed,  in  Ohio  by  statute. 

Bv  the  law  of  1846,  Swan,  712,  it  is  enacted  that  the 
interest  of  the  husband  in  his  wife's  real  estate,  whether 
owned  by  her  at  the  time  of  marriage,  or  subsequently 
acquired,  shall  not  be  taken  "by  any  process  of  law,  or  in 
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r  the  payment  of  his  debts,  during  the  life  of 
the  Hfe  or  lives  of  the  heirs  of  her  body."  It  is 
i,  that  the  husband  shall  not  alien  his  interest 
real  estate  during  her  life,  or  that  of  the  heirs 
;  and  all  such  alienations,  if  made,  are  declared 

further  provided,  that  the  husband's  interests 
nal  estate  of  the  wife,  of  every  kind,  "shall  not 
his  debts,  unless  he  shall  have  first  reduced  the 
possession,  so  as,  by  the  rules  of  law,  to  have 
wner  thereof,  in  his  marital  right." 
ature  have  thus  very  clearly  indicated  that  it 
tention  to  save  the  estates  of  married  women, 
m  being  subjected  to  pay  the  debts  of  their 
It  to  prevent,  altogether,  the  disposition  thereof 
md,  to  the  extent,  even,  of  his  own  life-estate. 
,  undoubtedlj,  was  to  keep  the  wife's  property 
isband  found  it ;  and  though,  by  his  wife's  per- 
nay  enjoy  the  possession  of  her  estate  and  take 
le  is  her  trustee,  nevertheless,  and  in  a  proper 
'  compel  an  account  and  secure  the  fund,  if  his 
has  put  it  in  jeopardy,  or  impaired  its  value. 
;e  that  the  mere  possession  of  the  fund  by  the 
vever  it  might  formerly  have  conferred  title  to 
,  can  not,  under  the  laws  we  have  referred  to, 
;t  on  his  part,  to  control  the  fund  for  his  own 
uch  less  to  subject  it  to  his  debts.  There  must 
case,  the  assent  of  the  wife  to  the  disposition  of 

by  the  husband ;    and  this  may  be  either  ex- 
led. 
mtarily  bestows  it,  she  may  impart,  as  well  to 

stranger,  what  was  only  hers  to  grant.  If 
him  to  use  her  personal  property  with  the 
■  the  purposes  to  which  it  is  applied,  and  third 
efrauded,  or  their  interests  injuriously  affected, 
opped  from  setting  up  her  claim:  2  Ohio,  506, 
ind  wife  v.  Wright:   6  Ves.  174,  Evans  v.  Bick- 

&  Warren,  167,  Jones  v.  Kearney;  in  which 
lugden,  states  the  principle  fully. 
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The  wife,  then,  must  be  regarded  as  holding  the  exclusive 
right  over  her  separate  property.  By  section  28  of  the  code, 
for  all  practical  purposes,  in  the  protection  of  her  estate,  she 
is  declared  to  be  a  feme  sole,  and  may  treat  her  husband 
accordingly,  by  suit  in  the  courts;  and  by  section  39,  if  a 
feme  sole  marries  pendente  hte,  the  action  does  not  abate, 
though  at  common  law,  such  an  event  would  destroy  the  ■ 
remedy  in  the  name  of  the  wife ;  and  upon  the  idea  of  a 
legal  merger,  give  the  right  to  the  husband,  not  only  to  sue 
in  his  own  name,  but  to  dismiss  any  suit  that  may  have 
been  brought  in  that  of  his  wife. 

If  such  is  the  present  condition  of  the  wife,  she  may  weB 
direct  the  mode  in  which  her  property  may  be  invested; 
and  there  can  be  no  impropriety  in  deputing  to  her  husband 
the  power  to  place  her  funds  where  they  will  be  the  safest 
and  most  profitably  secured. 

On  general  principles,  the  husband,  as  well  as  the  wife, 
may  be  the  agents  of  each  other,  and  when  confidence  is 
required,  and  delicate  fiduciary  relations  necessarily  arise,  il 
is  but  just  that  those  who  are  most  deeply  interested,  should 
have  the  right  to  select  their  trustees.  The  strongest  secu- 
rity for  the  faithful  performance  of  duty  may  well  be  the 
mutual  attachments  that  consecrate  the  marriage  tie,  a  more 
sacred  obligation  than  any  merely  formal  bond,  however 
larg-e  the  penalty. 

The  whole  subject  of  the  wife's  right  to  appoint  her 
trustee,  his  duties,  and  her  privileges,  are  thoroughly  dis- 
cussed in  the  late  cases,  3  Barb.  S.  C.  1 10,  Merritt  v.  Lyon ; 
4  lb.  546,  Strong  v.  Skinner.  We  adopt  the  conclusion  of 
the  court  in  these  cases  as  our  idea  of  the  law. 

We  find,  in  the  evidence  before  us,  nothing  by  which  we 
can  charge  the  property  in  controversy  with  the  debts  of 
the  husband. 

The  petition  is  dismissed. 


DECEMBER    TERM,    1856. 
David  A.  Powell  v.  State  Bank  of  Ohio. 


\.,  Powell  v.  The  State  Bank  of  Ohio. 

e  is  made  payable  at  'The  Ohio  Lite  and  Trust  Com- 
Vork,"  it  is  competent  to  prove  that  the  Ohio  Life 
id  Trust  Company  is  n'eant,  and  presentment  and  de- 
ingly  is  sufTicient  to  charge  the  indorsers. 
cy  in  the  description  of  the  note,  contained  in  the  no- 
t,  by  which  the  indorser  would  not  be  led  to  misunder- 
ote  was  intended,  is  immaterial. 

;  is  payable  in  New  York,  the  party  to  whom  it  is  sent 
,  is  the  holder,  for  the  purpose  oE  making  demand,  and 
of  non-payment;  and  notices  sent  by  hini.  or  the  notary 
him,  leaving  New  York  by  the  next  day's  mail,  directed 
dorser,  and  on  the  next  day  after  their  receipt,  the  one 
the  plaintift  in  error,  one  of  the  indorsers,  was  deliv- 
in  person  by  an  agent  of  the  subsequent  indorser,  who 
:r  of  the  note,  it  is  sutHcienC  to  charge  him. 

'erm. — Proceeding  in  error  to  reverse  a  judg- 
:d  against  Powell  and  others,  at  the  special  term 
1856. 

ufficiently  appear  in  the  decision. 

nch,  for  plaintiff  in  error. 

ladly,  for  defendant  in  error. 

,  delivered  the  opinion  of  the  court. 

disclosed  by  the  record,  in  this  case,  are  briefly 

h  of  November,  1854,  the  Cincinnati  &  Chicago 
npany,  by  Caleb  B,  Smith,  then  president,  gave 

$5,404.09,  payable  in  sixty  days,  to  his  order,  at 
[e  and  Trust  Company,  New  York."  It  was  dated 
,  indorsed,  among  other  parties,  by  tlie  plaintiff 
discounted  by  the  Mechanics'  and  Traders'  Bank, 

the  State  Bank  of  Ohio,  The  cashier  of  the 
les  Conahan,  indorsed  it  [or  collection,  and  trans- 
the  agent  of  the  bank,  in  New  York,  for  that 
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purpose.  On  the  8th  of  January,  1855,  when  the  note  became 
due,  a  notary  presented  it  at  the  counter  of  the  Ohio  Life 
Insurance  and  Trust  Company,  in  New  York,  for  payment, 
which  was  refused.  On  the  9th,  the  notary,  having  made 
out  his  usual  protest,  deposited  in  the  post-office,  a  notice,  di- 
rected to  Conahan  as  cashier  at  Cincinnati,  in  which  notices 
for  the  other  indorsers  were  inclosed.  These  notices  were 
dated  on  the  Sih.  The  notice  to  Conahan  was  post-marked 
January  the  cjth,  and  was  received  in  Cincinnati  on  the  12th 
of  the  same  month.  On  the  next  day,  an  agent  of  the  bank 
handed  one  of  the  notes,  thus  transmitted,  to  Powell. 

On  these  facts,  the  judge  in  special  term,  rendered  judg- 
ment for  the  amount  of  the  note  and  interest,  against  the  de- 
fendant, and  at  the  request  of  his  counsel,  found  the  fads 
specially.  Exceptions  were  thereupon  taken  to  his  rulings, 
both  on  the  law  and  the  evidence,  and  the  judgment  is  nou' 
sought  to  be  reversed,  upon  the  following  grounds: 

1st.  Because  the  demand  of  payment  was  not  made  at  the 
place  of  payment.  The  notary  presented  the  note  at  the  Ohio 
Lite  Insurance  and  Trust  Company,  when  it  appears  to  have 
been  made  payable,  by  its  terms,  at  the  Ohio  Life  and  Trust 
Company, 

2d.  The  notice  did  not  sufficiently  describe  the  note  sued 
upon. 

3d.  That  the  notice,  and  proof  ofTered  to  show  the  service 
upon  the  defendant,  was  not  made  in  due  time. 

4th.  That  the  notice  was  not  given,  in  Cincinnati,  by  the 
officers  of  the  Mechanics'  and  Traders'  Bank,  the  real  holder. 

The  judge  who  tried  the  cause  has  certified  to  us,  in  the 
record,  that  the  place  of  payment  intended  by  the  parties  to 
the  note,  though  described  as  the  Ohio  Life  and  Trust  Com- 
pany was,  in  reality,  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  that  the  presentment  was  properly  made  there.  As 
there  is  no  exception  to  the  evidence  upon  which  the  court 
relied  to  prove  the  fact,  we  can  not  now  inquire  as  to  its  rele- 
vancy or  sufficiency.  It  was  a  simple  question  of  identity, 
and  might  well  be  decided,  as  it  was,  upon  competent  prooi. 
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jeen  held  that  where  the  name,  given  in  a  con- 
itly  designates  a  corporation,  there  can  be  no 
the  obligation  for  the  apparent  misnomer.  An- 
s  on  Corporations,  §647;  10  Ohio,  iii,  M.  &  C. 
ish ;  13  Johns,  38,  N.  Y.  African  Society,  etc.  v, 
:hers. 

a  note  or  deed  is  made  to  a  corporation,  by  a 
;  from  the  true  name,  the  plaintiffs  may  sue  in 
tie,  and  aver  that  the  contract  was  made  to  them 
uentioncd  in  the  deed.  Angell  and  Ames,  §648; 
E  Lynn  Regis,  10  Co.  125. 
then,  as  we  think,  no  error  in  the  Bnding  of  the 
i  point.  The  parties  evidently  were  aware  of  the 
a  in  the  note,  as  to  the  place  of  payment,  and 
lat.the  Ohio  Life  and  Trust  Company  was  in- 
E  Ohio  Life  Insurance  and  Trust  Company.  It 
10  one  was  misled,  and  there  is  no  pretense  that 
f  other  banking  company,  of  a  similar  name  in 

the  time,  where  the  note  could  have  been  pre- 
e  maker,  on  the  day  the  note  was  payable,  had 
amount  due  to  the  cashier  of  the  Ohio  Life  In- 
Prust  Company,  or  had  deposited  funds,  in  that 
meet  his  contract,  the  indorsers  would  have  been 
id  the  whole  duty  of  the  debtor  performed. 
.  error  assigned,  refers  to  the  form  of  the  notice 
3tary  to  the  indorsers.    The  notice  is  as  follows: 

New  York,  Jan.  8,  1855. 
;  notice  that  a  note  for  $5,400.09,  drawn  by 
th,  president,  and  indorsed  by  you,  is  protested 
lent,  and  that  the  holders  look  to  you  for  pay- 
le  having  been  demanded  and  refused." 

igned  by  the  notary,   in   his   official   character, 
ed  to  the  Mechanics'  and  Traders'  Bank, 
nay  have  been  heretofore  the  ruling  of  the  Eri- 
n  this  subject,  the  doctrine  both  Jn  England  and 
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the  United  States,  now  is,  that  the  party  to  whom  the  notice 
is  sent,  should  be  apprised  of  the  dishonoring  of  the  bill,  and 
be  instructed  that  he  is  expected  to  pay  it.  There  must  be 
a  sufficient  descripticm  of  the  bill,  or  note,  to  indicate  the  par- 
ticular contract  upon  which  the  party  is  sought  to  be  held 
liable,  so  that  he  may  identify  it,  and  not  be  misled  by  an 
ambiguous  or  uncertain  statement  on  the  part  of  the  notary. 
But  an  inaccuracy  in  the  description  of  the  instrument  by 
which  the  indorser  would  not  be  led  to  misunderstand  the  bill 
intended,  is  immaterial,  il  Mees,  &  Wels.  809,  Stockman 
V.  Parr;  and  an  error,  even  as  to  the  place  where  the  bill 
is  lying,  is  equally  so.  14  Mees.  &  Wels,,  Rowlands  v. 
Springett. 

The  law  has  not  prescribed  any  fixed  form  of  notice.  If 
sufficient  appears  to  indicate  to  the  indorsers  the  instrument 
to  which  he  is  a  party,  it  is  all  that  he  can  require.  11 
Wheaton,  431,  Mills  v.  Bank  of  the  United  States ;  9  Peters, 
33,  Bank  of  Alexandria  v.  Thomas  Swann ;  2  Ohio  St.  352, 
Adm'r  of  Townsend  v.  The  Lorain  Bank  of  Elyria. 

If  we  apply  these  principles  to  the  notice  in  the  case  be- 
fore us,  we  must  regard  it  as  sufficient  for  all  the  purposes 
required  by  law. 

The  third  and  fourth  error  assigned  may  be  considered 
together.  We  must  regard  the  bank  in  New  York,  to 
whom  the  note  was  sent  for  collection,  as  the  holder  few  all 
the  purposes  of  demand  and  notice,  and  the  notary  who 
was  employed  to  perform  that  duty,  the  authorized  agent 
of  the  holder. 

Whenever  the  demand  was  made,  the  notary  fulfilled  his 
duty,  by  depositing  in  the  New  York  post-office,  on  the 
same  day  the  note  was  presented,  and  payment  refused,  or 
on  the  day  subsequent,  notices  tor  all  the  indorsers,  directed 
to  the  owner  of  the  note  in  Cincinnati;  and  these  notices 
the  officers  of  the  bank  here  should  have  delivered  to  the 
appropriate  parties  on  the  same  day,  or  that  succeeding 
their  arrival.  Tlicse  notices,  wc  find,  were  transmilled  at 
the  proper  time;  and  on  the  same  day  that  they  came  to 
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regular  course  of  the  mail,  were  handed  to  the 

the  rule  is  admitted  by  the  counsel  for  the 
TFor  to  be  well  settled,  that  a  notice  directed 
ry  to  the  indorser,  by  name,  would  be  valid, 
:red  by  the  owner  of  the  bill,  when  sent  to 
notary,  yet  it  does  not  appear,  in  the  present 
e  notice  was  thus  directed,  and  when  delivered 
'  of  the  Merchants'  and  Traders'  Bank,  was  but 
[  that  bank,  and  should  have  been  handed  to 

on  the  same  day  it  was  received, 
very  clear  from  the  evidence  embodied  in  the 
tions,  upon  what  day  the  notice  was  given ; 
'iew  of  the  case,  it  was  immaterial.  We  do 
le  point  quoted  by  counsel,  from  6  East,  3, 
t  al.  V.  Parker,  is  applicable  to  this  case.  All 
dcd  there  by  the  court  was,  that  where  a  notice 

an  agent,  to  be  delivered  to  an  indorser,  he 

it  on  the  same  day  he  received  it.  Here,  it 
lived,  the  Merchants'  and  Traders'  Dank  were 
ners  of  the  bill ;  they  had  transmitted  it  for 
id   received   notice   by   mail   of   its   being   dis- 

they  adopted  the  form  of  notice  sent  them  by 
ind  delivered  it  to  the  indorser,  it  was  equally 

it  the  original  notice  had  been  first  made  out 
;rs  of  the  bank,  and   served  upon  the  proper 

e  no  difference  in  the  result,  in  whatever  aspect 
:o  be  considered,  whether  as  a  notice  sent  by 
.nd  adopted  by  the  bank  in  Cincinnati,  or  as 
y  the  bank  in  the  usual  course.  When  the 
1  bill  is  notified  to  the  last  indorser,  and  the 
i  to  the  former  indorsers  are  inclosed  to  him, 
:  all  was  done  to  charge  the  indorser  that  the 
to  be  done. 

me  Court  have  decided  the  principle,  which  we 
1  18  Ohio,  54,  Ohio  Life  Ins.  and  Trust  Co.  v. 
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McCague.  And  it  is  also  fully  recognized  In  5  Metcalf, 
212,  Eagle  Bank,  etc.  v.  Hathaway.  See  also  I  Ohio  St.  307, 
Lawson,  et  at.  v.  Fanners'  Bank  of  Salem. 

On  the  whole  case,  we  think  the  court  at  special  term 
committed  no  error,  and  we  therefore  affirm  the  judgment. 

Judgment  affirmed. 


.  John  Murdock  v.  W.  A.  Reed,  et  al. 

In  Ohio,  by  virtue  of  section  jj,  o(  the  statute  of  descent  and  distribu- 
tion, passed  March  14.  1853,  Swan's  Sl  323,  surviving  husbands  are 
entitled  to  the  estate  of  their  deceased  wives  by  the  curtesy,  whether 
there  has  been  issue  born  during-  the  coverture  or  not;  and  by  sec- 
tion 20.  this  estate  exists  in  permanent  leasehold  estates,  renewable 

Special  Term. — Action  by  the  husband  of  Sarah  Mur- 
dock, deceased,  to  recover  possession  of  real  estate,  from  her 
children  and  heirs  at  law. 

The  facts  sufficiently  appear  in  the  decision. 

W.  B.  Probasco,  for  plaintiff. 

Bryant  &  Crawford,  for  defendants. 

Storer,  J.  The  plaintiff  asserts  title  as  tenant  by  curtesy, 
in  certain  real  property,  of  which  his  wife  died  seized,  as  an 
estate  of  inheritance. 

It  is  objected  by  the  defendant  that  the  right  does  not 
exist,  as  there  was  no  issue  bom  of  the  marriage.  The 
plaintiff  rephes,  and  claims  that  section  17  of  the  law  of 
descent  and  distribution,  passed  March  14,  1853.  Swan's  St. 
323.  confers  the  right.  Its  language  is  this:  "That  surviv- 
ing husbands,  whether  there  has  been  issue  bom  during  the 
coverture  or  not,  shall  be  entitled  to  the  estates  of  their 
deceased  wives  bv  the  curtesy." 
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10  Other  statute  of  descent  in  force  in  Ohio  than 
contains  this  provision,  and  this,  it  would  seem, 
tated  its  object  that  no  discretion  is  left  to  the 
find  nothing,  also,  in  the  other  sections  incon- 
the  plain  meaning  and  intent  of  the  clause 

i,  nevertheless,  by  counsel,  that  as  the  husband's 

0  well  defined  by  the  common  law,  and  all  its 
:>r  centuries,  have  been  determined,  it  can  not 

the  legislature  intended  to  create  a  new  estate, 
idopt  the  ancient  name,  when  one  of  its  essen- 
»  is  omitted.  We  find  an  answer  to  this  sug- 
he  fact  that  all  estates  have  their  signification 
e  law,  though  created  by  the  act  of  the  parties 
power  to  grant;  and  the  legislature  may  appro- 
lame  to  define  the  estate  they  may  be  disposed 
ing,  if  need  be,  the  quantity  of  a  legal  interest 
n/n,  or  adding  new  particulars,  as  essential  to  its 

find  it  to  have  been  necessary,  at  common  law, 
isband  claimed  his  curtesy,  that  the  wife  must 
ctual  seizin  or  possession  of  the  land — a  bare 
isess  not  being  sufficient,  Coke  Lit.,  Thos.  Ed. 
29,  a;  and,  although  the  rule  in  England  has 
modified  as  to    allow    the    husband's    right,    in 

1  are  mere  rights  at  law,  to  be  deemed  estates 
ill  the  rigor  of  the  ancient  rule  is  not  materially 
the  United  States,  it  is  not  generally,  if  at  all, 

A  right  of  entry,  or  constructive  seizin,  is  held 
all  cases  where  there  is  no  actual  adverse  pos- 
3hio,  40,  Rowland  v.  Rowland ;  4  Day,  zgS,  Bush 
8  Paige,  643,  Ellsworth  v.  Cook;  6  Conn.  499, 
;bc ;  I  Peters,  507,  Davis  v.  Mason ;  8  Sergeant 
5,  Stoolfoos  V.  Jenkins ;  3  Humph.  267,  McCoi  ry 
Howard  U.  S.  54,  Mercer's  Lessee  v.  Seldom. 

as  a  radical  change  in  an  important  constituent 
cy  is  concerned,  it  has  already  been  made,  and 
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d  change,  too,  equally  as  vital  to  the  existence  of  the  estate 
as  that  introduced  by  our  statute. 

An  attempt  was  made  in  1831,  by  the  English  property 
commissioners,  to  obtain  from  parliament  a  modification  of 
the  old  law,  as  to  the  necessity  of  the  birth  of  a  child,  but 
i(  was  unsuccessful.  It  indicates,  however,  that  the  minds 
of  the  profession  are  not  satisfied  with  the  rule  as  it  exists. 
In  Pennsylvania  there  has  been,  since  1833,  a  similar  enact- 
ment to  the  provision  introduced  into  our  law  of  descent's, 
and  which  has  been  fully  vindicated  by  the  Supreme  Court 
of  that  State,  in  4  Watts  &  Sergt.  145,  Reese  v.  Waters. 

It  has  been  said  the  estate  was  originally  created  to  pro- 
vide a  support  for  the  issue  to  be  born ;  but,  it  would  seem, 
there  was  little  or  no  foundation  for  the  statement,  as  it  was 
only  necessary  the  child  should  be  born  alive ;  and  the  evi- 
dence of  hfe  might  be  the  infant's  cry,  or  its  bodily  motion 
for  an  instant,  either  would  fulfill  the  requisition  of  the  taw, 
and  remit  the  husband  to  his  estate.  8  Co.  35,  Pain's  case; 
and  so  subtle  was  the  reason  of  the  rule,  that  if  an  infant, 
though  alive  in  "ventre  sa  nifre,"  was  removed  by  the  Caesar- 
ian operation,  it  did  not  thereby  constitute  a  birth  during 
coverture.  The  terms  used  to  describe  the  tenancy,  convey 
the  best  idea,  of  its  purpose:  "It  is  so  called  from  the  favor 
or  curtesy  of  that  law,  which  made  a  provision  for  the 
husband,  to  which  he  had  no  natural  right."  2  Bac.  Ab. 
21S.  We  find  a  similar  estate,  under  a  different  name,  ex- 
isting before  its  introduction  into  England,  in  the  reign  of 
Henry  I,  2  Blackst.  Com.  126;  yet  it  is  said  by  Littleton, 
"the  husband  is  called  tenant  by  the  curtesy,  because  this 
is  used  in  no  other  realm."     Sec.  35,  29,  a. 

Whatever  curious  learning  may  have  been  employed  to 
ascertain  the  true  origin  of  this  estate,  the  most  satisfactory 
reason  for  its  creation,  is  that  which  is  given  by  Chancellor 
Kent,  from  Craig's  Jus  Pcutia'c.  "Curtesy  was  granted," 
he  says,  "out  of  respect  to  the  former  marriage,  and  to 
save  the  husband  from  falling  into  poverty,"  4  Kent,  28. 
If,  as  we  are  told,  the  object  for  which  dower  is  given,  is  the 


JANUARY    TERM,    1857. 


John  Huff  V.  Richard  Ashcralt. 


the  wife,  the  two  estates  may  thus  well  be  har- 

tending  to  effect  the  same  purpose,  when  claimed 

surviving. 

we  regard  the  object  of  the  provision  to  the  hus- 
ansider   the  many   modifications   made,   even   in 

the  nature  of  the  estate  itself,  we  do  not  think 
thing  in  the  legislation  of  our  own  State  that  is 

with  itself,  or  anomalous  even  in  its  definition 
icy.  Wc  must  take  the  provision  of  the  statute 
tiat  its  terms  naturally  import ;  and  when  it  is 
I  the  only  rational  account  of  the  origin  of  the 
;an  be  no  doubt  of  the  propriety  of  enacting  the 

met  with  another  objection:  If  the  husband's 
,  it  is   claimed,   the   wife's  estate  is  not  one  of 

it  being  a  perpetual  leasehold  only.  At  com- 
:  suppose  there  could  be  no  curtesy,  in  an  estate 
owever  large  the  term,  but  by  section  20  of  the 
escents,  Swan,  324,  it  is  provided  that  "perma- 
ild  estates,  renewable  forever,  shall  be  subject  to 
w.  of  descent  and  distribution  as  estates  in  fee." 

rule  is  thus  abrogated,  and  the  objection  there- 

'hole  case,  the  plaintiff  is  entitled  to  his  estate. 
It  is  rendered  accordingly, 
for  plaintiff. 


John  Huff  v.  Rich.\rd  Ashcrapt. 

the  death  of  the  maker  of  a  note,  at  the  time  of  its  ma- 
>resentTneiit  should  be  to  his  executor  or  administrator, 
no  executor  or  adniinistraCor,  then  at  the  dwelling-house 
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2.  No  exception  has  ever  been  made,  or  recogniied,  from  the  circum- 
stance of  the  death  of  the  maker  occurring  on  the  very  day  of  ihe 
maturity  of  the  note — his  body  lying  unburied  in  his  dwelling-house. 

3.  Commercial  rules  should  be  uniform,  simple,  subject  to  few  excep- 
tions, and  not  liable  to  be  varied  to  meet  the  apparent  inconvenience 
or  injustice  of  particular  cases. 

General  Term. — Tliis  was  an  action  upon  a  promissory 
note,  made  by  William  Irwin  and  indorsed  by  the  defendant. 
Tlie  defense  was  that  there  had  been  no  sufficient  demand  of 
payment  to  charge  the  indorser.  TTie  facts,  as  agreed  by  the 
palsies,  were  as  follows:  A  notary  public,  on  the  day  of  the 
maturity  of  the  note,  the  13th  of  December,  1854,  after  bank 
hours,  on  said  day,  received  the  note  from  the  Central  Bank, 
and  was  told,  in  the  hank,  that  the  maker  was  dead,  and  was 
to  be  buried  that  day.  He  took  the  note,  and  inquired  about 
the  court-house  in  Cincinnati,  and,  hearing  the  same  thing, 
that  the  maker  was  dead,  and  was  to  be  buried  that  day,  he 
then  proceeded  to  notify  the  indorser,  and  protest  the  note  for 
non-payment.  The  residence  of  the  maker  was  in  the  vicin- 
ity of  the  city  of  Cincinnati,  and,  in  point  of  fact,  he  was 
dead  and  about  to  be  buried  on  that  day.  The  defendant 
was  an  accommodation  indorser.  No  executor  or  adminis- 
trator of  the  banker  had  been  appointed.  Notice  of  non- 
payment and  protest  was  duly  given  to  the  defendant.  No 
demand  was  made  for  payment  at  the  residence  of  the  miker, 
tiie  notary  taking  no  further  steps  toward  a  demand  than 
stated  above.  The  note  was  not  payable  at  any  particular 
place,  but  generally. 

Upon  the  above  facts,  the  case  was  submitted  to  the  court 
at  special  term,  and  the  question  involved  reserved  to  the 
court  in  general  term. 

French  &  Kirby,  for  plaintiff. 

Dodd  &  Huston,  for  defendant. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  rule  of  commercial  law,  applicable  in  such  a  case  as 
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:learly  stated  in  the  elementary  works  written  on 
"In  case  of  the  death  of  the  maker,  at  the  time 
ity  of  the  note,  presentment  tor  payment  should 
;cutor  or  administrator,  if  any  one  be  appointed 
[  to  act,  and  the  place  of  residence  of  the  ex- 
Iministrator  can,  upon  reasonable  inquiries,  be 
li  there  be  no  executor  or  administrator  ap- 
qualified  to  act,  then  a  presentment  should  be 
ayment  demanded  at  the  dwelling-house  of  the 
Story  on  Promissory  Notes,  §253,  Chitty  on 
'arsons  on  Mercantile  Law,  106;  Malyne's  Lex 

prescribing  what  diligence  shall  be  used  in  mak- 
itment  for  payment  in  case  of  the  death  of  an 
I  bill,  or  a  maker  of  a  promissory  note,  appears 
le  been  founded  upon  general  principles  of  corn- 
er a  recognized  practice,  than  upon  any  adjudi- 
linding  as  an  authority.  No  English  case  upon 
ippears  to  be  cited.  There  are  some  American, 
•ear  to  have  been  decided  upon  the  authority  of 
ry  books.  The  conclusion,  however,  appears  to 
t  the  rule,  as  stated,  has  been  generally  received 
ed  for  a  considerable  period,  both  in  England  and 
tates. 

1  upon  which  the  rule  may  be  sustained  is  shown 
)us  case.  25  Maine.  16, 18,  Gowerv.  Moore.  "The 
lot  assume  the  right  to  decide  that  his  perform- 
condition  will  be  of  no  service  to  the  indorser, 

that  matter  in  issue,  to  relieve  himself  from  the 

of  the  condition   imposed   uix)n   him   by   law. 

relations  which  the  parties,  whose  names  are 
ible  paper,  sustain  toward  other  persons,  whose 
)t  upon  it,  can  not  be  anticipated.  The  real  debt- 
ly  feel  obliged  to  pay,  may  not  wish  to  exhibit 
ts  such.  A  deceased  party  may  possibly  have 
ict  of  some  responsible  person  to  pay  in  case  the 

be  duly  presented  for  payment.     So   may  an 
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indorser.  To  hold  an  indorser  liable,  and  yet  deprive  him  of 
the  benefit  of  such  a  contract,  could  not  be  justified.  It  is  best 
for  a  commercial  community  that  the  rules  be  simple,  subject 
to  few  exceptions,  and  not  liable  to  be  varied,  to  meet  the 
apparent  injustice  of  particular  cases." 

If,  however,  we  were  not  satisfied  with  the  reason  upon 
which  a  generally  recognized  rule  of  commercial  law  might 
be  sustained,  the  consideration  that  it  had  been  so  recogniied 
and  adopted,  as  shown  in  the  standard  works  on  this  subject, 
which  have  been  the  guide  of  the  profession  and  of  the  mer- 
cantile community  for  a  number  of  years,  would  make  a  de- 
parture from  it  injudicious.  It  is  not  enough  to  justify  such 
a  course,  that  no  adjudicated  case,  binding  as  an  authority 
upon  the  question,  can  he  found.  "How  much  of  the  known 
and  admitted  law  of  tliis  country,  in  which  the  books  abound, 
and  by  which  the  courts  are  guided,  would  be  struck  out  and 
cease  to  rule  us,  were  all  struck  out  on  which  no  decision  has 
ever  been  formally  pronounced.  A  doctrine  may  be  without 
any  decision  to  support  it  expressly,  because  it  has  never  been 
denied ;  it  may  rest  on  no  cases,  but  on  the  common  under- 
standing of  the  profession,  precisely  because  it  has  never  been 
brought  into  doubt."  ii  CI.  &  Fin.  155,  3,^5,  Lord  Brougham, 
O'Connell  v.  The  Queen.  It  is  far  safer  to  be  governed  by  such 
evidence  of  the  rule  of  law,  as  we  have  in  the  present  case, 
than  to  attempt  to  deduce,  from  general  principles,  a  new  rule; 
and  it  is  our  "duty  to  administer  the  law  according  to  the 
evidences  of  it  which  are  to  be  found  in  the  authorities,  and 
in  the  recognized  practice  of  the  profession."  i  Keen,  369. 
379,  Bullin  V.  Fletcher ;  i  Bligh,  339. 455,  Oueensberry  Leases, 

There  is  another  consideration  upon  a  question  of  this  kind, 
entitled  to  great  weight.  It  is  the  importance  of  uniformity 
in  the  rules  of  commercial  law.  It  was  this  consideration 
which  induced  our  Supreme  Court  to  overrule  its  own  decis- 
ion upon  an  important  question,  and  to  follow  a  rule  estab- 
lished by  the  Supreme  Court  of  the  United  States. 

"It  is  not,"  our  Supreme  Court  said,  "a  question  of  local 
law,  springing  from  our  own  fountains  of  jurisprudence,  only. 
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commercial  principle,  resting  on  broader  foun- 
1  ought  to  be  uniform  among  all  civilized  na- 
liio,  147, 171,  Perrin  v.  Protection  Ins.  Co.    "It  is 

importance,  tliat  all  rules  relating  to  commer- 
d  be  stable  and  uniform.  They  are  adopted  for 
oses,  to  regulate  the  course  of  business  in  com- 
ctions."  13  Peters,  136,  150,  Wallace  v.  McCon- 
;  of  the  commercial  law,  when  once  settled, 
be  disturbed,  even  though  the  reason  of  it  may 
;ti(Hied.  Uniformity  of  decision  is  of  more  im- 
ch  cases,  than  accuracy  of  reasoning."  8  Johns, 
ct  V.  Col.  Ins.  Co.;  14  Johns.  138,  142,  Saltus  v. 

iderations,  we  think,  authorize,  and  indeed  re- 
low  the  rule  which  makes  it  necessary  to  charge 
hat  there  should  be  a  presentment  at  the  dwell- 
1  deceased  maker  of  a  note,  where  no  executor 
:or  has  been  appointed  or  qualified ;  and  we  re- 

so  far  settled  as  to  make  it  unnecessary  that  we 
ny  reasons  to  sustain  it,  and  that  any  reasons  we 
lut  as  showing  the  rule  not  to  be  a  good  one, 
itify  us  in  refusing  to  recognize  its  obligation. 

been,  therefore,  no  sufficient  presentment  on 
this  case,  there  ought  to  be  a  judgment  for  the 
d  the  case  will  be  remanded,  that  it  may  be  so 

for  judgment  to  be  entered  for  defendant, 
concurred. 

dissented,  afHrming  the  doctrine  maintained  by 
term,  as  reported  at  p.  60  ante. 
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r.  who  died  in  1854,  devised  real  estate  to  his  widow, 
ch,  subsequent  to  the  date  of  the  will,  but  pieviotis  to 
ras  sold  on  execution  as  his  property,  and  the  widow. 
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in  conformity  with  the  law,  elected  to  take  under  the  provisions  of 
the  will,  fhe  is  barred  of  dower  in  the  lands  sold  on  execution. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  favor  of  the  defendant  by  Gholson,  J.,  at 
the  special  term  of  December,  a,  r.  1855. 

The  facts  are  sufficiently  stated  in  the  decision. 

Daniel  Van  Matre,  for  [Jaintiff  in  error. 

Mallon  &  McDowell,  for  defendants  in  error. 

Stoker,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  to  be  the  widow  of  Hugh  Moore, 
deceased,  who  was  seized,  in  fee,  during  her  coverture,  of 
lots  five  and  six  in  a  subdivision  in  the  northern  part  of 
Cincinnati.  The  marriage,  seizin,  and  death  of  the  husband 
are  admitted,  and  the  plaintiff  is  entitled  to  judgment,  unless 
she  is  barred  by  the  provision  made  for  her  in  her  husband's 
will,  under  which  she  has  elected  to  take.  It  appears  that 
Hugh  Moore  died  in  July,  1854,  In  1846  he  made  his  will, 
devising  to  the  plaintiff  a  life-estate  in  certain  real  estate 
therein  named  by  him,  and  by  a  codicil  to  his  will,  dated  in 
1848,  he  further  devised  to  her,  in  fee,  an  undivided  fifth 
part  of  a  tract  of  land  owned  by  him  and  said  to  contain 
about  eleven  acres.  After  this,  the  whole  tract  was  subdi- 
vided, by  order  of  court,  and  partition  made  among  the 
sever^ai  owners.  In  the  portion  set  apart  to  Moore,  the  lots 
in  which  the  plaintiff  claims  her  dower,  were  undivided. 
Subsequently,  and  a  short  time  before  his  death,  ^he  same 
lots  were  sold  on  execution,  as  the  property  of  Moore,  and 
arc  now  owned  by  the  defendants.  The  will  and  codicil 
were  admitted  to  probate  shortly  after  the  testator's  death, 
and  the  plaintiff,  in  due  form,  as  required  by  section  44  of 
the  statute  relating  to  wills,  Swan's  St.  1029,  ch.  122,  elected 
to  take  under  the  provisions  of  the  will.  This  election  was 
made  before  the  judge  of  probate,  and  regularly  entered 
upon  the  minutes  of  the  court. 
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state  of  fact,  it  is  contended  that  the  plaintiff  is 
her  dower.  By  section  43  of  the  statute  already 
,  it  is  provided,  that  "if  any  provision  be  made 
Y  in  the  will  of  her  husband,  she  shall,  within 
ifter  the  probate  of  the  will,  make  her  election 
e  will  take  such  provision,  or  be  endowed  of  his 
she  shall  not  be  entitled  to  both,  unless  it 
lears  by  the  will,  to  have  been  the  intention  of 
'  that  she  should  have  such  provision  in  addition 
I'er."  By  clause  of  section  44,  it  is  further  de- 
I  the  widow  elects  to  take  under  the  will,  she 
larred  of  her  dower,   and  take  under  the  wiH 

;ued  that  these  sections  should  be  construed  to 
it  must  clearly  appear,  by  the  language  of  the 
lave  been  the  intention  of  the  testator  to  bar  the 
1  if  no  such  intention  is  named,  expressed,  or 
implied,  the  wife  can  not  be  barred  by  accepting 
m  under  the  will 

uage  of  the  statute,  without  any  other  construction 
hich  its  terms  literally  import,  forbids  this  conclu- 
rer  different  may  be  the  rule  of  the  common  law, 
which  obtains  in  most  of  the  States  of  the  Unicm. 
nly  requires  that  it  should  manifestly  appear  that 
utention  of  the  testator  to  devise  an  estate  in  satis- 
dower,  before  the  widow  shall  be  put  to  her 
lis  intention  should  be  free  from  all  ambiguity, 
)vision  made  for  his  wife  be  inconsistent  with  her 
V ;  I  Jarman  on  Wills,  397,  where  the  English 
can  cases  are  examined  at  length.  When  the 
■  in  force  in  Ohio,  was  enacted,  we  suppose  the 
intended  to  establish  a  new  rule,  one  that  should 
crse  of  that  already  established.  The  law  was 
1852,  and  repealed  that  of  1840,  Swan,  992,  re- 
ction  45  of  the  latter.  The  law  of  1840  repealed 
II,  Vol.  29,  O.  L.  243,  by  section  4  of  which  it 
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was  provided:  "That  the  right  of  dower  of  the  widow  of 
any  testator  shall  not  be  prejudiced,  unless  any  legacy  or 
devise  to  such  widow,  in  the  will  contained,  shall  be  ex- 
pressly specified  to  be  in  lieu  o(  dower;  and  in  case  of  a 
devise,  in  lien  of  dower,  it  the  widow  shall,  within  six  months 
after  probate  of  the  will,  make  known  to  the  court  of  com- 
mon pleas,  her  election  to  relinquish  her  dower  and  claim 
under  the  will,  then  her  election,  when  made  and  entered 
of  record,  shall  bar  her  dower  in  the  estate  of  the  testator. 
If  she  should  fail  to  make  her  election,  she  shall  retain  her 
dower  and  take  nothing  by  the  will." 

It  is  apparent  that  the  law  now  in  force,  as  well  as  that 
of  1840,  materially  changed  the  provisions  of  the  statute  of 
1831,  which  followed  the  rule  of  the  common  law. 

The  statute  now  in  force  is  similar  to  that  which  has 
existed  for  many  years  in  Massachusetts  and  Maine.  It 
declares  that  the  widow,  when  a  provision  is  made  lor  her 
by  her  husband's  will,  shall  not  receive  the  same  in  addition 
to  her  dower,  unless  it  plainly  appears  it  is  the  testator's 
intention  she  shall  so  receive  it.  A  construction  has  been 
given  by  the  courts  of  both  States  to  the  statute,  in  har- 
mony with  that  we  feel  bound  to  give  our  own.  In  12 
Pick.  148,  Reed  v.  Dickerman,  it  was  held  that  the  clause 
referred  to,  reversed  the  presumption  of  the  common  law. 
and  the  provision  in  the  will  is  deemed  to  be  in  lieu  of 
dower,  unless  it  plainly  appears  that  the  testator  intended 
it  should  be  in  addition  to  it.  The  same  view  is  taken  in 
3  Fairfield,  138,  142,  Allen  v.  Pray. 

If  there  had  been  no  such  provision  in  the  statute  of 
1852,  as  tliat  to  which  we  have  already  referred,  the  devises 
in  the  will  of  the  plaintifif's  husband  were  inconsistent  with 
her  claim  to  dower,  and  would  require  her  to  elect.  The 
whole  estate,  amounting  to  a  very  large  sum  in  value,  of 
which  the  testator  died  seized,  appears  to  be  given  to  the 
wife,  either  for  life  or  in  fee,  and  a  clear  case,  we  think,  is 
presented  for  the  application  of  the  ordinary  rule,  where  the 
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to  recover  her  dower  in  property  conveyed  by 
in  his  lifetime,  or  the  title  to  which  was  aliened 
of  law. 

•n  of  the  plaintiff  has  determined  her  claim  to 
:he  judgment  of  the  court  at  special  term  is 


Campbell  &  Co.  v.  The  Eagle  Bank  oP 
Rochester. 

ndorsee  of  cnmmerci.il  paper,  without  notice  of  a  claim 
it  against  the  payee,  can  not  be  affected  by  such  claitn 
tgainst  the  maker. 

lyee  of  a  note  happens  to  be  a  director  of  the  bank  that 
note,  for  his  benefit,  without  notice  of  the  maker's 
oupment,  the  bank  can  recover  as  an  innocent  bona 
ithout  notice. 

;tors  nor  stockholders  can  create  a  corporate  liability 
ial  power  so  to  do;  the  confessions,  admissions,  or 
'  either,  while  not  eni^aged  in  the  precise  business  in- 
m,  can  not  affect  the  corporation. 

Perm. — Proceeding  in  error  to  reverse  a  judg- 
ison,  J.,  rendered  against  the  plaintiffs  in  error 
fecial  term,  a.  d.  1856. 

jw  was  against  Loomis,  Campbell  &  Co.,  as 
promissory  note,  payable  to  the  order  of  E. 
.,  of  Rochester,  N.  Y.  The  note  was  given  in 
ixjwder  furnished  and  to  be  furnished  to  the 
le  payees ;  and  the  makers  set  up  that  the 
efnscd  to  deliver  certain  powder  in  accordance 
ract  existing  between  the  parties ;  and  that  by 
e  failure  to  deliver,  they  had  been  damaged, 
:ge  that  the  plaintifl  was  advised  of  the  claim 
at  the  time  of  discounting  the  note. 

naterial  facts  appear  in  the  decision. 
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Collins  &  Herron,  for  plaintiffs  in  error. 

Lord  &  Wright,  for  defendant  in  error. 

Stober,  J.,  delivered  the  opinion  of  the  court. 

The  determination  of  this  case  involves  a  single  question, 
and  as  it  is  resolved,  the  judgment  at  special  term  must  be 
reversed  or  affirmed. 

First.  How  far  is  the  defendant  in  error  affected,  as 
indorsee  of  the  promissory  note,  by  a  knowledge,  on  the 
part  of  one  of  its  directors,  that  the  makers,  at  the  time 
it  was  discounted,  set  up  a  claim  to  recoup  a  part  of  the 
amount  for  an  alleged  breach  of  a  contract  between  the 
makers  and  payees  ? 

The  case  shows  that  one  of  the  directors  of  the  bank  was 
the  payee  of  the  note,  and  that  it  was  transferred  by  him 
for  value  before  it  became  due,  without  atiy  knowledge,  on 
the  part  of  the  bank,  of  the  makers'  claim.  He  seems  to 
■  have  been  a  member  of  the  finance  committee,  but  whether 
he  was  present  when  the  note  was  discouiWed,  or  took  any 
part  in  their  action,  is  not  in  evidence. 

On  this  state  of  facts,  the  judge  in  special  term  held  that 
the  knowledge  of  the  indorser  of  the  defendants'  claim,  or 
his  intention  even  to  transfer  the  note,  to  prevent  a  recoup- 
ment, could  not  affect  the  indorsees,  unless  they  had  actual 
notice  of  the  counter-claim,  or  were  privy  to  the  purpose 
for  which  the  transfer  was  alleged  to  be  made. 

This  is  the  general  rule,  and  we  may  well  suppose,  that 
if  the  point  before  us  had  been  raised  by  the  maker  of  a 
note,  indorsed  before  due  to  a  third  person  in  good 
faith,  whatever  may  have  been  the  conduct  of  the  payee 
toward  the  maker,  if  he  did  not  disclose  the  want  of  con- 
.  sideration  to  his  indorsee,  and  there  are  no  circumstances 
connected  with  the  contract,  or  the  mode  of  its  transfer,  to 
put  him  upon  inquiry,  his  title  would  be  perfect. 

Is  the  fact  that  the  indorser  is  a  director  of  the  bank,  at 
the  time  of  discount,  an  exception  to  the  principle  ? 
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tion  may  be  charged  with  knowledge  of  a 
hrough  its  agents,  in  the  same  manner,  and  to 
tent,  as  private  persons;  but  it  must  be  while 
is  engaged  in  the  business  of  the  corporation, 
orized  to  transact  it.  5  Hill  N.  Y.  loi, 
ilontgomery  County  Mut,  Ins,  Co.;  3  Day,  491, 
nk  V.  Hart;  z  Hill'  N.  Y.  451,  Bank  U.  S.  v. 
ilso  Diinlap's  Paley  on  Agency,  266,  note  A. 
when  "an  act  is  to  be  done  by  a  board  of 
for  example,  in  the  discounting  of  notes,  they 
e  ofiicial  notice  of  any  illegality,  or  informality, 
notes.  Notice  to  one  director  only,  unknown 
s,  ought  not  to  bind  the  bank."  Story  on 
'.b. 

:.  24,  32,  Washington  Bank  v.  Lewis,  is  a  case 
!  present.  There,  a  director  procured  a  note  to 
J,  which  was  afterward  disputed  by  the  maker 
ut  the  court  said:  "Thompson,  the  indorser, 
party  applying  for  the  discount,  and  was  not 
Kitor,  and  could  not,  with  any  propriety,  so  act. 
party  with  whom  the  bank  contracted  in  dis- 
note,  and  to  whom  the  money  was  paid;  and 
clear  that  the  defense  can  not  be  maintained." 
ige,  136,  Fulton  Bank  v.  New  York  and  Sharon 

0  Watts,  402,  Bank  of  Pittsburg  v.  Whitehead, 

,a.  525,  527,  Louisiana  State  Bank  v.  Senecal,  a 
irose  in  relation  to  the  validity  of  a  note  trans- 
bank  by  one  Peychard,  and  it  being  charged 
d,  who  procured  its  discount,  was  a  director  at 

1  his  knowledge  became  that  of  the  bank;  but 
led  that  the  defense  could  not  be  sustained, 
indorser  was  present   at   the   board   when  the 
ounted,  yet  took  no  part  in  this  transaction, 
ready    intimated,    the    general    principle    which 

relation  of  makers,  indorsers,  and  indorsees, 
ill   its   force,   to   corporations.     The   corporate 
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body  is  a  legal  entity,  representing  all  the  stockholders ;  Its 
business  is,  by  its  very  constitution,  deputed  to  others, 
whose  functions  are  defined,  and  who  act  solely  by  virtue 
of  the  power  delegated  them.  They  possess  no  right,  as 
stockholders,  merely  to  bind  the  other  members ;  and  the 
same  disability  attaches  not  only  to  stockholders,  but  to 
directors  also.  As  neither  can  create  any  corporate  lia- 
bility, without  special  power  so  to  do,  so  the  confessions, 
admissions,  or  knowledge  of  either,  while  not  engaged  in 
the  precise  business  confided  to  them,  can  not  affect  the 
corporation. 

To  use  the  language  of  an  eminent  jurist:  "If  it  is  once 
promulgated  that  the  private  knowledge  of  any  director  of 
a  bank,  or  of  any  member  of  an  official'  board,  is  binding 
upon  the  bank,  although  unknown  to  the  other  members 
of  the  board,  it  will  be  found  difficult  to  circumscribe  the 
doctrine  practically,  within  any  bounds  short  of  binding  the 
corporation  in  all  cases  where  any  director  has  such  private 
knowledge," 

Such  an  assumption  would  prevent  the  purchase  of  notes 
and  bills  by  a  bank  of  its  directors  or  stockholders;  inter- 
rupt the  usual  course  of  commercial  exchange ;  and  by 
modifying,  without  good  reason,  the  principle  which  pro- 
tects the  innocent  hcJder  of  any  negotiable  instruments 
(to  suit  a.  certain  condition  of  parties),  might  very  easily  be 
extended  so  far  as  to  impair  the  value  of  the  principle  itself. 
This  we  are  not  inclined  to  do. 

Judgment  affirmed. 


Henry  Brachmann  v.  Adolph  Louis, 

When  two  chattel  mortgages  on  the  same  property,  of  different  dates, 
are  filed  with  the  cnunty  recorder,  but  after  the  expiration  of  a  year 
from  their  dates  of  execution,  the  junior  mortgagee,  whose  mortgace 
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i  after  the  other,  first  gets  possesjion  of  the  property 
fplevjn:  both  being  executed  in  good  faith,  and  neither 
ving  notice  of  the  claims  of  the  other:  Held,  that  the 
igec  is  entitled  to  the  possession,  as  against  the  prior 


'eru. — Proceeding  in  error  to  reverse  a  judg- 
;r,  J,,  rendered  at  the  November  special  term, 
[avor  of  the  defendant  in  error. 

ifBciently  appear  in  the  decision. 

ayes  &  Rogers,  for  plaintiff  in  error. 

ahatn,  for  defendant  in  error. 

,  delivered  the  opinion  of  the  court, 

as   disclosed   in   the   bill   of   exceptions,   uptia 

:he  question  of   law   now   to    be   decided,   are 

of  April,  1854,  Charles  F,  Schmidt  and  Darid 
oprietors  of  the  German  Republican  printing 
innati,  and  residents  thereof,  executed  a  mort- 

of  Brachmann,  upon  all  the  materials  in,  and 
said  office,  to  secure  him  in  the  sum  of  £4,000, 

by  him  to  them,  and  in  such  further  advances 
he  might  make  to  them.  The  mortgage  con- 
e  allowing  the  mortgagors  to  keep  possession 
ly  until  default,  and  consequently  the  mort- 
tain  such  possession,  and  so  continued  in  pos- 
;he  present  action  was  brought,  Brachmann 
file  his  mortgage,  or  a  copy  of  it,  with  the 
e  county,  for  a  period  of  more  than  two  years, 
30th  day  of  July,  1856,  on  which  day  he  did 
it  with  the  recorder,  at  a  little  before  7  o'clock 
,g.     One  year  after  the  date  of  this  mortgage, 

sole  owner  of  the  properly,  executed  a  mort- 
favor  of  the  plaintiff  below,  Adi^ph  Louis,  to 

the  payment  of  $2,500,  money  loaned  and 
iree   years    from    date,    as   also   such    further 


390       SUPERIOR  COURT  OF  CINCINNATI. 

Henry  Braclimann  v.  Adolph  Louis. 

advances  as  might  be  made.  This  mortgage  also  contained 
a  clause  permitting  Schmidt  to  keep  possession  of  the 
property  until  default,  or  until  some  adversary  right  should 
intervene.  In  pursuance  of  this  agreement,  Schmidt  re- 
tained possession  of  the  property  until  the  present  suit  was 
brought.  This  mortgage  was  not  filed  for  record  until  more 
than  a  year  had  elapsed.  In  fact  it  was  filed  on  the  same 
day  that  the  other  was,  and  about  three-quarters  of  an  hour 
afterward.  That  at  the  time  of  taking  this  mortgage,  Louis 
had  no  knowledge  of  the  existence  of  Erachmann's  mortgage, 
nor  does  it  appear  that  he  ever  had  any  such  knowledge 
until  they  were  both  filed  with  the  recorder.  On  the  same 
day  the  plaintiff  below  brought  his  action  against  Schmidt, 
to  recover  possession  of  the  property  from  him,  and  it  was 
accordingly  replevined  and  put  into  the  possession  of  the 
plaintiff.  In  September  or  October  fcdlowing,  Brachmann, 
at  his  own  instance,  was  made  a  party  defendant,  and  filed 
his  answer,  setting  up  his  lien  upon  the  property  and  de- 
manding a  judgment  against  the  plaintiff  for  its  recoveiy 
and  damages  (or  its  detention.  It  appears  further,  that  at 
the  time  of  bringing  the  action  there  was  due  the  plaintiff, 
on  his  mortgage,  the  sum  of  $4,100,  and  to  Brachmann,  on 
his  mortgage,  the  sum  of  $4,000.  The  court  found  that  the 
plaintiff  was  entitled  to  the  possession  of  the  property  as 
against  Schmidt,  and  that  Brachmann  had  no  valid  claim, 
under  his  mortgage,  to  recover  it  back  from  {daintiff,  noi 
the  value  of  it,  in  money,  which  was  found  to  be  $2,000 
Brachmann  seeks  to  reverse  this  finding  of  the  court,  upt« 
the  ground  that  it  was  contrarj-  to  the  law  of  the  case. 

So  far  as  the  respective  mortgages  are  concerned,  there  li 
no  reason  to  doubt  that  they  were  received  in  good  faith  b; 
both  of  the  mortgagees,  and  that  each  was  ignorant  of  th( 
existence  of  the  other's  mortgage ;  and  if  it  were  a  men 
question  of  bona  fides,  or  of  fraud  in  fact,  we  should  have  tc 
decide  in  favor  of  Brachmann,  for  the  simple  reason  that  hi; 
was  the  elder  title. 

The  only  question,  then,  to   be  decided,   arises   upon  ihi 
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:ruction  of  the  statute  requiring  mortgages  o{ 
perty  to  be  deposited  with  the  township  clerk 
corder.  Sections,  i,  2,  and  7  of  the  act  declare 
mortgage,  etc.,  of  goods  and  chattels  hereafter 
I  shall  not  be  accompanied  by  an  immediate 
be  followed  by  an  actual  and  continued  change 
1  of  the  things  mortgaged,  shall  be  absolutely 
ist  the  creditors  of  the  mortgagor,  and  as  against 
lurchasers  and  mortgagees  in  good  faith,  unless 
e,  or  a  true  copy  thereof,  shall  be  forthwith 
th  the  clerk  of  the  township,  or  the  county  re- 
his  office  is  therein,  in  which  the  mortgagor 
or,  if  not  a  resident  of  the  State,  where  the 
'  be  situate."  And  section  4,  of  the  act  declares 
nortgage  so  filed  shall  be  void,  as  against  cred- 
iequent  purchasers  or  mortgagees  in  good  faith, 
iratioo  of  one  year  from  the  filing  thereof,  unless 
days  next  preceding  the  expiration  of  the  said 
year,  a  true  copy  of  such  mortgage,  together 
ncnt  exhibiting  the  interest  of  the  mortgagee  in 
at  the  time  last  aforesaid,  claimed  by  virtue  of 
ge,  shall  be  again  filed  in  the  ofBce  of  the  clerk 
where  the  mortgagor  shall  then  reside,  or,  if  he 
ident,  where  the  property  may  be  then  situate." 
■AO. 

!rpretation  of  these  provisions  we  can  derive  no 
i  construction  heretofore  given  to  the  statute 
r  the  recording  of  mortgages  of  real  property, 
itute  expressly  provides,  that  such  mortgages 
ect  and  have  preference  from  the  time  the  same 
to  the  recorder  for  record.  Hence,  such  mort- 
been  held  of  no  effect  whatever,  as  to  third 
il  left  for  record,  and  that  too,  without  regard 
Not  so  with  regard  to  the  provisions  of  the 
r  consideration.  They  do  not  declare  the  time 
tgage  of  chattels  shall  take  effect,  other  than 
its  delivery.     But  to  give  the  party  the  benefit 
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of  this,  they  require  him,  forthwith,  to  make  a  deposit  <A 
liis  mortgage  with  the  proper  (rfficer,  under  the  penalty  of 
its  being  declared  fraudulent  and  void,  as  against  creditors 
and  subsequent  incumbrances  in  good  faith,  in  the  determ- 
ining of  which  latter  element  the  matter  of  notice  may 
become  a  very  material  inquiry.  If  these  provisi(Mis  of  law 
are  not  complied  with  by  the  mortgagee,  his  mortgage  is 
declared  absolutely  void  as  against  creditors  and  subsequeot 
purchasers,  etc. 

In  the  present  case,  it  is  not  denied  that  at  the  time  it  was 
executed,  the  mortgage  of  the  plaintiff  was  bona  fide.  That 
of  Brachmann  was  precisely  one  year  old.  It  had  not  been 
filed  with  the  recorder,  nor  had  possession  been  taken  by 
Brachmann  of  the  property  mortgaged.  By  the  terms  of 
the  law,  the  mortgage  had  become  void  as  to  the  {^aintiff, 
whether  the  plaintiff  be  treated  as  an  incumbrancer,  bona 
fide,  or  as  a  creditor  merely,  without  special  interest  in  the 
property.  If  void,  then,  it  must  ever  after  continue  so, 
unless  the  plaintiff,  by  some  act  of  his,  should  forfeit  or 
waive  the  benefits  secured  to  him. 

It  is  claimed,  however,  on  the  part  of  Brachmann,  that 
the  plaintiff  has  thus  waived  or  forfeited  the  protection  of 
tlie  statute,  by  failing,  himself,  to  comply  with  its  provis- 
ions, and  therefore  become  obnoxious  to  the  penalty  of 
having  his  own  mortgage  declared  void,  as  against  Brach- 
mann himself,  he  being  still  a  creditor  of  Schmidt's,  Con- 
ceding this  to  be  true,  we  can  not  perceive  how  it  can  have 
the  effect  of  reviving  Brachmann's  mortgage.  The  most 
that  could  be  said  would  be,  that  as  to  each  other,  both 
being  creditors,  the  mortgages  of  both  would  be  invalid,  and 
the  parties  would  be  remitted  to  their  general  rights  as 
creditors  at  large,  neither  having  a  specific  lien  upon  the 
property  to  the  prejudice  of  the  other.  And  in  such  case, 
the  right  of  the  most  vigilant  should  prevail.  T^at  is,  he 
who  first  gets  possession  or  dominion  of  the  property,  must 
hold  it — ^which  is  precisely  the  plaintiff's  position,  he  having 
obtained  possession  by  his  writ  of  re{Jevin, 
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urther  claimetl  on  the  part  of  Brachmann,  that, 
.  the  plaititilf's  mortgage  had  become  void  as 
:hmann,  as  a  creditor,  and  could  not  therefore 

way  of  Brachmann 's  mortgage,  and  as  Brach- 
gage,  not  filed  with  the  recorder,  was  on\y  void 
le  plaintiff's  debt,  Bfachmann,  by   causing   his 

be  first  filed,  had  thereby  gained  a  priority  over 
i  debt,  according  to  the  decision  in  20  Ohio, 
V.  Leslie.  If  this  position  be  well  taken,  it 
luch ;  for,  by  the  same  process  of  reasoning,  the 
^rtgage  was  only  void  as  against  Brachmann's 
len  he  procured  it  to  be  filed  with  the  recorder, 
1  Brachmann's  claim  as  a  general  creditor,  and 
fFect  as  a  mortgage.  But  the  case  of  Wilson  v. 
not  warrant  the  interpretation  put  upon  it.  It 
■,  that  the  phrase  "shall  be  deposited  forthwith" 
^an,  literally,  at  once,  but  must  have  a  liberal 
1.  It  may  be  several  days,  or  even  weeks, 
mortgagee  incurring  any  other  peril  than  that 
judgment  creditor  seize  the  property  on  execu- 
ibsequent  incumbrance  intervene.  But  as  to  a 
itor,  who  is  himself  not  vigilant,  the  delay  of 
;e  will  not  prejudice  his  right  unless  it  is  so  great 
le  transaction  with  fraud.     A  delay  of  two  years, 

of  Brachmann,  to  file  his  mortgage,  was  well 
I  render  the  plaintiff  easy  with  regard  to  his, 
iim  off  his  guard ;  and  there  is  certainly  no 
ii  win  apply  to  defeat  the  plaintiff's  lien,  that 
ily  with   much   greater  force   to  defeat   Brach- 

1  of  opinion  that  the  judgment  at  special  term 

d  should  be  affirmed. 

affirmed. 
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I.  Where  the  defendant's  counsel,  after  the  charge  o(  the  court  was 
given,  and  when  the  jury  were  about  to  retire,  told  the  court  ;hal  he 
excepted  to  the  charge  generally,  and  wns  thereupon  desired  by  the 
court  to  point  out  the  particulars  to  which  he  objected,  and  was  in- 
formed, that  on  so  doing,  the  jury  would  be  rcinstructed,  but  de- 
clined to  do  so,  the  general  exception,  under  these  circumstances. 
will  not  be  taken  notice  of  on  error. 

X.  The  vendor  of  the  slock,  fixtures  and  good-will  of  a  business,  there 
being  no  express  or  iiiplied  stipulation  to  that  effecf,  is  not  required 
to  cease  from  carrying  on  the  same  business  in  the  vicinity,  nor 
bound  to  recommend  customers  to  the  old  concern.  He  must  not 
directly  interfere  with  the  customers  of  his  vendee,  but  is  not  bound 
to  do  anything  more. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  Spencer,  J.,  rendered  in  lavor  of  the  defendant  in 
error  at  special  term  of  February,  A.  D.  1856. 

The  facts  are  sufficiently  stated  in  the  decision. 

Fox  &  French,  for  plaintiffs  in  error. 

Haines,  Todd  &  Lytle,  for  defendant  in  error. 

Storeb,  J.,  delivered  the  opinion  of  the  court. 

Tliis  case  is  presented  for  our  consideration  upon  the  facts 
embodied  in  a  bill  of  exceptions,  and  the  charge  of  the  court 
to  the  jury,  at  special  term.  No  exception  appears  to  have 
been  taken  to  the  rulings  of  the  judge,  at  the  time  they  were 
announced,  but  on  the  contrary,  we  find,  at  the  conclusion  of 
the  bill  of  exceptions,  before  it  was  signed  and  allowed,  the 
following  statement:  "And  thereupon,  the  jury  being  about 
to  retire,  the  defendants'  counsel  told  the  court  he  excepted  to 
the  charge  generally,  given  by  the  court  to  the  jury.  The 
court  then  desired  that  such  objection  might  be  pointed  out, 
as  the  jury  would  be  reinstructed,  it  necessary  ;but  the  objection 
not  being  specially  made,  the  jury  were  permitted  to  retire,  and 
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ed,  that  the  defendants  had  taken  a  general  ex- 
le  charge  and  then  allowed  this-  bill  of  excep- 

ffs  in  error  deem  it  to  be  the  duty  of  this  court, 
exception  was  taken  to  any  special  charge,  to 
decide  upon  all  the  rulings  of  the  judge  at  spe- 
hc  defendant  in  error,  on  the  other  hand,  con- 
charge  of  the  judge,  not  specially  excepted  to 
;n  be  subjected  to  a  re-examination, 
agi  of  the  code,  the  party  objecting  to  the  de- 
court,  must  except  at  the  time  the  decision  was 
I  the  code  was  adopted,  the  law,  then  in  force, 
"when  a  party  alleges  an  exception  to  any  opin- 
■  judgment  of  the  court,  it  shall  be  the  duty  of 
incurring  therein,  if  required  by  the  party,  dur- 
ess of  the  case,  to  sign  and  seal  a  bill,  contain- 
;ption,  or  exceptions,  before  the  case  proceeds; 
y  consents,  the  signing  and  sealing  may  be  sus- 
he  trial  is  closed ;  but  it  shall  be  signed  and  sealed 
■m,  and  made  a  part  of  the  record."  Vol.  43  O. 
I  construction  was  given  by  the  Supreme  Court 
,  19  Ohio,  300,  Geauga  Iron  Co,  v.  Street ;  where 
that  "when  an  objection  is  made  to  the  intro- 
stimony,  the  court  must  decide  whether  it  be 
not.  If  either  party,  on  hearing  the  decision,  is 
with  it,  he  may  except ;  but  if  no  exception  ap- 
record,  it  will  be  presumed  that  none  was  taken, 
s  of  the  court,  or  the  refusal  to  charge  when  re- 
ixceptions  must  appear,  or  no  ground  will  be 
;  record,  to  justify  a  reversal  of  the  judgment." 
•  exposition  of  the  practice  of  the  Supreme 
United  Stales  in  similar  cases.  4  Peters,  80, 
tson ;  5  Peters,  196-7,  Ex  Parte  Crane,  et  al.  So 
y,  I  Zab.  609,  Oliver  v  Phelps ;  i  Spencer,  538, 
le.  So  in  New  York,  i  Selden,  422,  Haggart  v. 
Selden,  273,  Hunt  v.  Maybee;  4  Selden,  43, 
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Hart  V.  Rennselacr  &  Sar.  Railroad.  So  in  the  Court  of 
Exchequer,  8  Mees.  &  Wels.  37,  Rutter  v.  Chapman. 

The  rule  thus  indicated  would  seem  to  be  universally  acted 
on  by  the  courts,  and  is  iounded  upon  obvious  principles  of 
convenience  as  well  as  justice. 

But  it  is  claimed,  by  the  plainiifis  in  error,  that  although  it 
may  have  been  the  right  of  the  court  to  refuse  the  allowance 
of  the  bill  of  exceptions,  embodying  the  whole  charge,  upon 
a  general  exception,  yet  the  exception  was  allowed,  and  the 
bill  made  part  of  the  record,  and,  therefore,  it  bectMnes  our 
duty  to  examine  the  whole  charge.  This  assumption,  we 
think,  is  too  broad,  and  can  not  be  sustained,  except,  perhaps, 
in  a  case  where  the  general  exception  was  taken,  allowed 
and  ordered  to  be  placed  on  the  minutes  without  any  qualifi- 
cation, by  the  court  at  the  time. 

In  the  case  before  us,  when  the  general  exception  was 
taken,  the  court  desired  the  defendants'  counsel  to  point  out 
the  particular  charge  of  which  he  complained,  so  that,  if  im- 
jwoperly  given,  the  jury  might  be  reinstructed ;  but  no  excep- 
tion was  taken  to  any  particular  ruling,  and  a  formal  bill  was 
then  allowed  to  the  whole  charge. 

We  have  been  referred  to  23  Vermont  Reps.  503,  Buck  v. 
Squiers,  to  a  passage  from  the  opinion  of  Judge  Redfield,  in 
which  he  gives  some  color  to  the  proposition,  that  a  general 
exception,  if  allowed,  will  permit  the  examination  of  all  the 
errors  committed  by  the  court,  at  the  trial;  but  the  entire 
case  would  not  seem  to  authorize  the  assumption,  and  the 
principle,  decided  in  21  Vermont,  100,  Sargeant  v.  Butts,  is 
opposed  to  such  a  construction. 

Nor  does  the  case  of  2  Zab.  699,  Ward  v.  Ward ;  or  of 
3  Pick.  175,  Buckland  v.  Charlemont,  support  the  position  01 
the  plaintiffs  in  error.  The  practice  in  Massachusetts  and 
New  Jersey,  as  we  understand  it,  is  in  harmony  with  those 
already  alluded  to. 

The  action  before  us  was  brought  on  a  prtMnissory  note. 
The  defense  set  up  is  that  it  was  ^ven  for  the  purchase  of 
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id  fixtures  of  a  tin,  copper,  and  sheet-iron  tnanu- 
is  averred  that  the  conditions  of  the  sale  were 
d  with  by  the  vendee.  The  plaintiff's  claim  is, 
ought  to  be  recouped  to  the  amount  of  the 
damages  consequently  sustained.  The  contract  of 
hat  "all  the  chattel  property,  all  the  business, 
ck,  tools,  and  machinery  of  the  plaintiff's  manu- 
hen  was  and  had  been  carried  on  by  him,  on  the 
f  East  Front  Street,  Cincinnati ;  it  being  the  true 
[leaning  of  the  parties  that  the  defendants  should 
plaintiff  in  the  said  business,  and  be  entitled  to 
;  and  privileges  therein," 

I  having  been  given  that  the  plaintiff,  after  the 
t  complied  with  the  above  stipulations,  the  de- 
:ed  the  court  to  charge  the  jury:  "That  the  con- 
conveyed  to  the  defendants  the  good-will  of  the 
it  sold,  and  if  the  plaintiff,  by  his  subsequent 
idered  that  good-will  less  valuable  to  the  defend- 
ild  amount  to  a  failure  of  consideration  to  that 
his  charge  the  court  declined  to  give,  but  told  the 
t  the  written  contract  conveyed  all  the  stock,  fix- 
and  property  therein  described,  so  as  to  put  the 
irecisely  in  the  same  situation,  with  respect  thereto, 
isiness  of  the  establishment,  as  the  plaintiff  him- 
d  at  the  time  of  the  sale,  and  that  it  did  not 
good-will  in  the  sense  used  in  this  case,  that  it 
plaintiff  to  bring  business  and  customers  to  the 
To  which  refusal  to  charge  as  requested,  and 
;  as  stated,  the  defendants  excepted, 
ould  have  been  claimed  by  the  buyer,  under  the 
ia\t,  we  suppose,  was  something  equivalent  to  the 
the  business  in  which  the  plaintiff  was  engaged, 
self  is  not  used  by  the  parties,  but  the  language 
e  of  a  similar  meaning. 

Dd-will  had  been  expressly  granted,  we  think  the 
nodified  and  explained  by  the  court,  was  as  favor- 
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able  to  the  purchaser  as  the  language  of  the  case  would 
justify. 

The  true  value  of  the  term  "good-will"  is  held  by  Lord 
Eldon,  in  17  Vesey,  346,  Cruttwell  v.  Lye,  "to  be  nothing 
more  than  that  the  old  customers  will  resort  to  the  old  place ;" 
and  even  where  it  is  conveyed  with  the  old  business,  unless 
there  is  an  express  covenant  on  the  part  of  the  vendor,  which 
restrains  him  from  setting  up  the  same  business  in  the  same 
vicinity,  he  is  at  liberty  to  do  so  without  the  consent  of  the 
vendee.  There  might  be  a  question  of  fraud,  that  would 
authorize  the  interference  of  the  Chancellor  to  restrain  the 
new  business;  but  that  must  be  inferred  from  some  positive 
act  directly  interfering  with  the  old  business.  The  exercise 
of  the  right  of  commencing  the  same  business,  in  the  same 
neighborhood,  is  no  infraction  of  the  agreement  of  sale. 
Nor  can  the  purchaser  complain,  if  the  seller  does  not  recom- 
mend the  old  customers  to  the  new  proprietor.  Sufficient  is 
it  that  the  old  business  is  left  to  his  skill  and  good  manage- 
ment, without  the  direct  interposition  of  the  former  owner. 

In  5  Russel,  29,  Chissum  v.  Dewes,  the  Master  of  the 
Rolls,  Sir  John  Leach,  said:  "The  good-will  of  the  business 
is  nothing  more  than  the  advantage  attached  to  the  possession 
of  the  house,  and  whoever  is  entitled  to  the  possession  of  the 
house  is  entitled  to  the  whole  of  that  advantage."  This  ad- 
vantage must  depend,  as  we  have  intimated,  on  the  peculiar 
circumstances  of  each  case.  Unless  there  is  a  clause  to  re- 
strain the  retiring  partner  from  setting  up  the  same  business, 
or  some  understanding  between  the  parties,  upon  the  basis  of 
which  the  dissolution  was  made,  there  would  be  a  violation 
if  the  retiring  partner  should  commence  again,  in  the  same 
vicinity,  his  former  occupation.  2  Maddock,  198,  Harrison 
V.  Gardner;  5  Ves.  555,  Barret  v.  Blagrave;  14  Ves.  468, 
Shackle  v.  Baker;  2  Ellis  &  Blackburn,  518,  Turner  v. 
Evans. 

There  being  no  stipulation  to  the  contrary  between  the 
parties,  either  express  or  implied,  from  their  conduct  at  the 
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the  retiring  partner  was  under  no  legal  oWiga- 
:  from  business  altt^ctlier,  nor  yet  to  induce  or 

the  old  customers  of  the  establishment  to  con- 
,  at  the  old  place.     He  ought  not,  in  good  faith, 
iterfere  with  the  customers  of  the  business  of  his 
le  is  not  bound  to  do  anything  more, 
the  judgment  rendered  at  special  term. 


iNELL  V  Ann  O'Donnell,  by  her  next  Fsiend, 

ETC. 

fe,  living  separate  from  her  husband  on  account  of  his 
reatment,  brings  an  action  to  enforce  an  ante  nuptial 
n  reference  to  the  wife's  separate  property  in  the  hus- 
■ssion,  and  there  is  an  answer  denying  the  agreement 
band's  possesMon  of  any  property  of  the  wife,  but  not 
alleged  ill  treatment,  nor  her  destitute  situation,  the 
lorized  to  make  an  order  for  the  payment,  by  the  hus- 
:asonable  allowance,  pendente  lite,  to  enable  the  wife  to 
;r  suit,  and  to  enforce  the  same  by  execution;  but  not 
that  being  within  the  exclusive  jurisdiction  of  the  court 
pleas. 

der  affects  substantial  rights  between  the  parties,  and 
wed  upon  a  petition  in  error. 

Term. — Proceeding  in  error  to  reverse  an  order 
)rer,  J.,  at  the  special  term  of  May,  a.  d.  1856, 

plaintiff  in  error  was  required  to  pay  a  monthly 
r  the  maintenance  and  support  of  his  wife,  the 

error,  pendente  lite,  and  a  further  allowance  to 
'  prosecute  her  suit. 

ire  sufficiently  stated  in  the  decision. 

Dnnor  and  Mills  &  Hoadly,  for  plaintiff  in  error. 

Herron,  for  defendant  in  error. 

J.,  delivered  the  opinion  of  the  court. 

onnell  filed   her  petition  in   this  court,   setting 
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iorth  that  she  was  the  wile  of  defendant,  and  liad  been  for 
several  years ;  that,  prior  to  their  marriage,  articles  had 
been  entered  into  between  them,  by  which  it  was  agreed 
that  her  personal  proiierty,  consisting  of  some  $300  in 
money,  and  household  furniture  and  farming  utensils  worth 
$200  more,  should  be  vested  in  trustees  for  her  separate  use, 
who  were  to  loan  the  same  to  her  husband,  at  interest,  if 
they  should  see  proper.  At  this  time  they  resided  in  Ire- 
land, That  the  property  was  accordingly  vested  in  two 
trustees,  one  of  whom  was  her  own  brother,  and  the  other 
her  husband's  brother;  that  the  money  and  property,  to  the 
amount  of  $500,  were  put  into  her  husband's  hands,  and  he 
is  still  indebted  therefor;  that  her  husband  and  self  now 
reside  here,  and  have  for  several  years  past ;  that  one  of  the 
trustees,  her  brother,  is  dead,  and  the  other,  defendant's 
brother,  a  resident  still  in  Ireland.  Petitioner  avers  that 
she  has  received  such  ill  treatment  from  her  husband,  and 
his  family  with  his  connivance,  as  to  be  compelled  to  aban- 
don his  house  and  seek  safety  and  shelter  elsewhere ;  that 
she  has  no  adequate  means  of  support,  and  therefore  asks 
for  the  appointment  of  new  trustees  to  manage  the  trust 
fund,  and  that  the  defendant  may  be  compelled  to  pay  to  her 
the  sum  of  money  in  his  hands  belonging  to  her,  and  for  an 
order  upon  the  defendant  to  furnish  her  with  means  to  carry 
on  her  suit,  and  for  maintenance  while  the  same  shall  be 
pending. 

The  defendant,  by  his  answer,  denies  that  there  was  such 
a  contract  as  is  alleged  in  the  petition,  or  that  he  ever  re- 
ceived any  money  belonging  to  the  plaintiff,  but  does  not 
deny  the  other  averments  of  the  petition,  as  to  the  ill  treat- 
ment of  the  plaintiff  by  defendant  and  his  family,  so  as  to 
compel  her  to  abandon  his  house,  nor  her  destitute  situa- 
tion. It  was  also  in  evidence  that  the  defendant  was  a  man 
of  considerable  property. 

Upon  the  hearing  of  the  petition,  answer,  and  affidavits, 
the  court  made  a  provisional  order,  at  the  last  May  term,  re- 
quiring the  defendant  to  pay  to  the  clerk  of  the  court  the  sum 
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de  first  day  of  every  month,  during  the  pen- 
suit,  for  the  plaintiffs  maintenance  and  support, 
her  sum  of  $25,  to  enable  her  to  prosecute  her 
I -default  of  payment,  execution  was  to  issue 
aintiflf's  behalf. 

ne  term,  the  defendant  filed,  by  leave  erf  court, 
answer,  setting  forth  that  the  plaintiff,  before 
'  of  this  suit,  had  commenced  an  action  in  the 
imon  pleas,  for  alimony,  upon  the  same  alleged 
which  is  still  pending;  and  exhibited  therewith 
the  pendency  of  said  suit,  and  thereupon  moved 
set  aside  the  order  previously  entered.  This 
overruled,,  and  an  exception  taken  by  defendant, 
nt  now  prosecutes  his  petition  in  error,  averring 
der  for  maintenance  and  support,  and  for  the 
unds  to  prosecute  the  suit,  is  contrary  to  law. 
question  we  have  been  called  upon  to  consider 
the  order  in  question  is  the  subject-matter  of 
final  order?  and  upon  this  question  we  have 
;r  much  difficulty.  Except  so  far  as  it  purports 
;d  by  execution,  it  is  in  no  just  sense  final,  since 
revocable,  at  any  time,  by  the  court  which 
And  yet,  on  the  other  hand,  such  an  order, 
nade,  may  and  must  aJTect  substantial  rights 
parties.  Such  an  order  might  be  made  as  well 
ter  the  coming-in  of  an  answer,  admitting  the 
aracter  of  wife ;  or  it  might  be  made  in  a  case 
right,  and  before  it  v;as  finally  determined  that 
was  entitled  to  any  relief,  and  where  the 
ding  was  the  other  way.  Meanwhile,  if  the 
juld  have  no  remedy,  by  appealing  to  a  court 
property  might  be  sold  on  execution  to  pay  a 
ed  against  him,  and  for  which  he  was  ultimately 
not  liable,  or  which  the  court  had  no  power  to 
similar  order  had  been  made  in  another  case, 
ties  not  claiming  to  be  husband  and  wife,  we 
had  no  difficulty   in   pronouncing   it   final,   as 
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affecting  substantial  rights,  and  therefore  the  subject  of 
review.  Why  not,  when  made  in  a  proceeding  between 
husband  and  wife?  Because,  it  is  said,  that  the  humane 
provision  of  the  law  might  be  frustrated  if  the  wife  could 
be  delayed  from  her  support  and  the  necessary  means  erf 
carrying  on  a  suit,  until  proceedings  in  error  could  be  deter- 
mined. Undoubtedly  this  objection  would  be  serious,  if  not 
latd,  where  the  order  was  discretionary,  and  was  within 
the  power  or  jurisdiction  of  the  court.  But  it  wholly  tails 
in  cases  where  this  power  does  not  exist.  In  4  Har.  &  McH. 
477,  Galwith  V.  Galwith,  such  an  order  was  considered 
final,  though  subject  of  review.  So  far,  however,  as  this 
court  is  concerned,  its  peculiar  organization  is  such  that  we 
are  relieved  from  all  questions,  in  this  class  of  cases,  arising 
from  difficulty  on  the  point  of  jurisdiction,  if  sitting  in  error 
at  general  term. 

And  this  brings  us  to  consider  the  power  of  the  court  to 
make  the  order  in  question.  So  far  as  that  order  required 
the  payment  oE  a  certain  sum  by  the  defendant  to  the 
plaintiff,  as  a  necessary  means  to  enable  her  to  carrj'  on  her 
suit,  it  is  so  clearly  within  the  usages  of  courts  of  equity  in 
like  cases  as  to  need  no  vindication.  This  kind  of  chancerj' 
jurisdiction  arose  from  the  necessity  of  the  case.  As  a  \vite 
could  have  and  control  no  property  at  law  during  coverture. 
she  would  be  wholly  at  the  mercy  of  her  husband,  if  she 
could  not  have  some  means  allowed,  out  of  his  estate,  to 
enable  her  to  carry  on  her  suit  against  him.  In  such  case 
no  other  tribunal  could  afford  relief.  But  the  case  of  ali- 
mony, or  maintenance,  pendente  lite,  or  otherwise,  stands 
upon  a  diflferent  footing.  To  what  extent  the  jurisdiction 
of  the  Chancellor  to  grant  alimony  in  England  exists  at 
this  day,  is  perhaps  involved  in  some  uncertainty.  The 
earliest  cases  we  have  on  the  subject  were  all  of  them 
decided  during  the  times  of  the  Commonwealth,  when,  the 
spiritual  courts  being  abolished,  chancery  took  jurisdiction 
of  these  matters  from  necessity.  After  the  RestOTation, 
and    with    it    the    restoration    of    the    spiritual    courts,  the 
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of  the  Chancellor  was  exercised  within  much 
mils,  until  now  it  may  fairly  be  said  to  exist  in 
only  where  it  becomes  necessary  as  auxiliary  to 

right  or  remedy,  or  where  the  court,  having 
for  some  other  purpose,  exercises  this  power  as 
As,  where  the  wife,  claiming  her  separate 
:e  lands  of  her  husband,  he  will  be  decreed  to 
t  of  it  maintenance,  pendente  lite,  and  this  has 
;ven  before  the  right  of  the  wife  to  the  fund  has 
'  established.  So,  where  the  spiritual  court  has 
lony,  the  aid  of  the  Chancellor  has  been  invoked 

carrying  out  the  decree.  So,  also,  where  the 
ight  a  supplicavit  against  her  husband,  to  compel 
security  for  the  fund,  the  Chancellor,  as  accessory 
'ing  obtained  jurisdiction,  will  award  alimony. 
of  the  Chancellor  to  award  alimony  in  England, 
of  the  wife's  own  property,  has  only  been  exer- 
:reat  caution,  and  upon  the  principle  of  absolute 
le  jurisdiction  of  the  spiritual  court  in  such 
:s  power  to  enforce   payment   of  alimony,   being 

limited.  Fonblanquc,  in  his  excellent  treatise, 
:s  the  jurisdiction  of  a  court  of  equity  to  grant 
,ord  Loughborough,  in  3  Ves.  Jr.  361,  Legard 
says,  "That  a  court  of  equity  can  not  enter  into 
ration  of  the  rights  and  duties  arising  from  this 
tant  relation  in  life,"  and  therefore  refused  to 
e  the  benefit  of  an  agreement  with  her  husband 
arate ;  and,  again,  in  2  Ves.  Jr.  195,  Ball  v. 
y,  says,  "That  no  court,  not  even  the  ecclesiasti- 
las  any  original  jurisdiction  to  give  a  wife  a 
intenance." 

!rican  cases,  however,  have  gone  beyond  the 
asserting  this  power  for  the  Chancellor,  as  in 
)uth  Carolina,  Maryland,  and  Kentucky.  But 
d  on  the  express  ground  that,  unless  this  juris- 

exercised,  the  wife  would  be  utterly  helpless, 
se  States  there  is  no  other  tribunal  to  which  she 
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can  resort.  4  Hen.  &  M.  511,  Purcell  v,  Purcell;  4  Dessaus. 
33,  Prather  v.  Prather;  4  Har.  &  McH.  477,  Galwith  v.  Gal- 
with ;  3  Dana,  28,  Lockbridge  v.  Lockbridge ;  2  B.  Mon.  142. 

However  forcible  this  consideration  may  be,  as  applicable 
to  other  lands,  we  believe  it  has  but  little,  if  any,  applica- 
tion here.  Our  statute  concerning  divorce  and  alimony, 
Curwen,  2167,  has  made  abundant  provisicm  for  the  wife  to 
relieve  her  from  distress,  when  abandoned  by  the  husband, 
by  an  application  to  the  court  of  commcMi  pleas  for  alimony. 
To  that  court,  it  is  believed,  belongs  exclusive  jurisdiction 
in  matters  falling  within  its  purview.  In  cases  not  com- 
prised within  it,  it  may  be  that  the  court  clothed  with 
equity  powers  may  interfere  to  protect  the  wife.  TTiis  need 
not  now  be  considered.  TTiere  is  no  doubt  that  the  wife's 
grievances,  in  the  present  case,  would  entitle  her  to  relief 
under  that  statute.  She  has,  in  fact,  made  such  an  appli- 
cation to  the  court  of  common  pleas,  which  was  pending 
when  the  order  for  maintenance,  in  this  case,  was  granted, 
and  which,  so  far  as  we  knew,  is  still  pending.  Under 
these  circumstances,  no  necessity  could  exist  for  the  allow- 
ance of  alimony  in  the  present  case,  and,  it  seems  to  us, 
the  court  possessed  no  proper  jurisdiction  to  make  such  a 
charge  personally  upon  the  defendant,  enforcible  by  execu- 
tion. Had  there  been  an  admitted  fund  of  the  plaintiff  in 
the  hands  of  the  defendant,  or  of  any  trustee  for  her,  there 
would  have  been  a  clear  propriety  in  making  an  order  for 
her  support,  chargeable  upon  such  fund.  But  such  is  not 
the  case. 

Upon  looking  at  the  order,  it  is  evident  that  the  court 
has  not  made  an  adequate  provision  to  the  wife  for  carrj'ing 
on  her  suit,  independent  of  the  allowance  fcM"  a  support,  nor 
such  as  would  have  been  made  but  for  the  latter  provisitm. 
There  is  no  doubt  that  a  much  larger  sum  for  the  main- 
tenance of  her  suit  will  be  necessary,  than  has  already  been 
granted  for  that  purpose.  The  defendant  is  possessed  of 
large  means,  and  abundantly  able  to  pay.  While,  there- 
fore, we  feel  reluctantly  constrained  to  set  aside  so  much  of 
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awards  alimony  lor  support,  upon  the  ground 
jf  jurisdiction,  we  feel  at  liberty  to  advise  the 
cial  term,  to  which  the  case  is  remanded,  to 
rder  in  the  other  respect, 
reversed  as  to  the  allowance  of  alimony. 


;rson.  Assignee,  etc.  v.  Elizabeth  Smith,  who 
sues,  etc.,  et  al. 

:y  of  a  wife  is  protected  by  law  for  her  benefit,  and 
i  protected  being  lost  to  the  wife,  by  the  neglect  or  de- 
her,  she  loses  no  right  or  claim  to  the  damages  which 
'ered  for  such  neglect  or  default. 

f  the  wife  will  follow  any  claim  or  fund  into  which  her 
been  changed  by  the  act  of  another  party, 
g  into  possession  the  choses  in  action  of  the  wife,  may 
of  inference  from  acts  done,  and  may  he  rebutted,  and 
mces  attending  the  act  may  properly  be  considered. 

Term. — Proceeding  in  error  to  reverse  a  yadg- 
fune  special  term,  a,  d.  1856,  rendered  by  Storer, 
f  Elizabeth  Smith,  defendant  in  error. 
:>f  the  case  show  that  at  the  October  term,  a.  d. 
iction  then  pending,  Thomas  K.  Smith,  husband 
lant  in  error,  recovered  a  judgment  against  the 
[amilton  &  Dayton  Railroad  Co.,  for  the  value  of 
contents,  belonging  to  his  wife,  and  which  had 
y  the  negligence  of  that  railroad  company. 
Charles  Pierson,  assignee  of  George  White,  plain- 
a  creditor  of  the  husband,  instituted  his  action  in 
igainst  the  husband,  and  the  said  railroad  com- 
rved  as  garnishee.  Thereupon  Elizabeth  Smith, 
her  next  friend,  applies  and  is  made  a  party  to 
tlachment.  and  files  her  answer  and  counter- 
ng  to  be  the  owner  of  the  judgment  rendered 
railroad  company,  and  praying  for  an  injunction 
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restraining  the  plaintiif  in  error,  and  sundry  other  creditors 
of  her  husband  from  interfering  with  the  said  judgment. 
And  upon  final  hearing,  the  judge,  at  special  term,  found  that 
she  was  entitled  to  the  relief  prayed  for,  and  made  the  order 
of  injunction  now  sought  to  be  reversed. 

Collins  &  Herron,  for  plaintiff  in  error. 

Piatt  &  Mudd,  for  Mrs.  Smith. 

Mills  &  Hoadly,  for  other  defendants  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  is  a  creditor  of  the  husband  of  the 
defendant  in  error.  Tlie  contest  is  as  to  a  fund  which  has  arisen 
from  the  recovery  in  an  action  in  the  name  of  the  husband 
against  a  railroad  companj-  for  the  loss  of  the  traveling  trunk 
of  the  wife.  The  plaintiff  in  error  seeks  to  subject  this  fund 
to  the  payment  of  his  claim ;  the  defendant  in  error  asks  that 
it  may  be  protected  from  the  debts  of  the  husband,  and  be 
secured  for  her  use  and  benefit. 

That  the  trunk  and  the  articles  it  contained  would  not  have 
been  liable  to  the  debts  of  the  husband,  is  quite  clear  under 
the  law  of  Ohio.  Independently  of  any  right  of  the  wife  to 
what,  at  the  common  law,  were  termed  paraphernalia,  we 
think  the  fourth  section  of  the  act  of  1846,  Swan  St.  713. 
might  fairly  be  construed  to  protect  property  of  the  descrip- 
tion shown  to  have  been  in  the  trunk,  and  to  have  belonged 
to  the  wife. 

The  question  then  arises,  whether  this  property,  so  pro- 
tected for  the  benefit  of  the  wife,  being  lost  to  her  by  th: 
neglect  and  default  of  another,  she  at  the  same  time  loses 
any  right  or  claim  to  the  damages  which  might  be  recovered 
for  such  neglect  or  default?  Whether  the  right  of  the  wife 
will  not  fellow  any  claim  or  fund  into  which  her  propertv  has 
been  changed  by  the  act  of  another  party?  We  think  it 
woidd  be  a  reproach  to  the  law  if  the  right  of  the  wife  did 
not  continue,  and  if  a  remedy  were  not  found  to  protect  it. 
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lly,  such  property  of  the  wife  being  turned  into 
liary  demand,  or  into  money,  and  no  longer  re- 
3ecie,  the  husband,  with  her,  and  possibly  by  hit 
•  become  so  possessed  of  it,  that  it  would  be  his, 
his  debts.  Whether  this  were  so  in  any  partic- 
Mild  depend  on  the  intention  of  the  parties,  as 
■ir  acts  and  the  circumstances.  For  example,  a 
ning  the  apparel  of  the  wife,  is  lost  by  the  neg- 
comm(Hi  carrier;  the  husband,  from  his  own 
lies  that  loss  to  the  wife,  and  brings  an  action 
arrier;  under  such  circumstances,  the  amount 
>uld  very  properly  be  considered  as  belonging  to 
But  if  the  husband  were  insolvent,  and  the 
;h  in  his  name,  was  shown  to  have  been  prose- 
instance,  and  for  the  benefit  Of  the  wife,  to 
>ss  she  had  sustained,  the  conclusion  might  be 

of  cases  have  occurred  involving  the  inquiry, 
Licing  into  possession  of  a  chose  in  action  belong- 
ite?  Such  an  inquiry  has  arisen  after  the  death 
nd,  the  wife  claiming  the  chose  in  action  as  a 
ht.     It  has  been  considered  that  the  bringing  an 

name  of  a  husband,  is  an  act  of  reducing  into 
Even  at  law,  it  would  not  probably  be  considered 

a  conclusive  act,  not  subject  to  explanation  or 

It  has  been  said  that  there  should  be  some 

from  which  may  be  reasonably  inferred  a  disa- 

the  interest  of  the  wife  and  an  extinguishment 
and  what,  in  each  case  shall  amount  to  it  reduc- 
;ssion,  is  often  a  question  of  great  nicety  and  dif- 
.  C.  L.  876,  Scarpellini  v.  Atcheson,    If,  then,  it  be 

inference  from  acts  done,  such  inference,  it 
,  might  be  rebutted,  and  all  the  circumstances 

act  might  properly  be  considered. 
al  principles  governing  the  case,  as  to  the  reduc- 
lession  the  choses  in  action  of  the  wife,  do  not 
iresent  case.    The  statute  protects  the  property 
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from  the  debts  of  the  husband,  for  the  benefit  of  the  wife. 
As  to  such  property,  therefore,  though  he  may  have  the  legal 
title,  and  a  right  of  action  in  his  own  name  for  an  injury  to 
it,  a  trust  attaches  for  the  benefit  of  the  wife,  which,  we  think, 
the  principles  of  equity  require  us  to  protect  against  the  cred- 
itors of  the  husband,  whenever  it  appears  that  the  wife  has 
not  intentionally  parted  with  her  interest,  and  the  husband 
has  done  no  act  with  an  intention  either  to  appropriate  the 
property  himself  or  convey  it  to  others.  In  such  a  case,  tlie 
intention  of  the  parties  should  properly  control. 

In  the  present  case,  it  very  clearly  appears,  that  although 
the  recovery  was  in  the  name  of  the  husband,  the  action  was 
prosecuted  at  the  instance,  and  for  the  benefit  of  the  wife 
The  fair  inference  is,  that  the  name  of  the  husband  was  used 
as  that  of  a  trustee  holding  the  legal  title.  Tlie  action  was, 
m  reality,  the  acticm  of  the  wife,  and  for  her  benefit.  There 
was  certainly  no  intention,  on  the  part  of  the  husband,  tc 
appropriate  the  money  that  might  be  recovered.  If  he  was 
privy  to  the  transaction  at  all,  it  was  merely  lending  his  nami 
to  aid  in  the  assertion  of  a  claim  for  the  benefit  of  the  wife 
to  restore  to  her  that  which  she  had  lost.  Under  such  cir- 
cumstances, we  fee!  no  hesitation  in  coming  to  the  conclusion 
that  no  creditor  of  the  husband  has  any  claim  to  the  fund. 

The  judgment  will  be  affirmed. 


Hall  &  Lindley  v.  The  Rising  Sun  Insur.\nce  Company 


].  Where  a  policy  of  insurance  against  the  perils  of  the  river,  etc.,  i 
issued  on  merchandize,  with  a  proviso  that  the  insurers  shall  not  h 
liable,  except  in  cases  of  general  average,  (or  any  loss  or  damage 
unless  it  amount  to  twenty  per  cent,  on  the  aggregate  value  of  sncl 
property;  and  in  case  a  loss  occurs,  the  injury  or  damage  to  thi 
property  itself  not  amounting  to  twcntv  per  cent,  of  the  sum  insureJ 
then,  in  estimating  the  loss,  the  expenses  incurred  for  rescuing  th 
property,  restoring  it  to  its  former  condition,  loading  and  unloading 
costs  of  protest,  etc.,  may  be  added  to  the  damage  or  injury  don 
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tsclt;  and  if  the  agerejrate  of  all  these  is  equal  to  twcn- 
of  the  risk,  the  insurer  may  recover  of  the  under- 

has  indemnity  not  alone  from  sea  or  river-damage  lo 
by  a  peril  of  the  sea  or  river,  but  from  loss  sustained 
a  peril,  however  that  loss  may  arise,  whether  by  tak- 
lying  part  of  the  property  to  save  the  residue,  or  ex- 
ey  therefor. 

salvage  is  rather  in  the  nature  of  a  direct  loss  than  of 
E  to  bring  forward  the  property. 

iss,  or  average,  in  the  clause  is  not  confined  to  sea- 
extends  to  charges  fixed  upon  the  property  by  reason 
It  itself. 

;rm — Action  upon  a  policy  of  insurance. 

[  the  case  sufficiently  appear  in  the  decision. 

nch,  for  plaintiffs. 

nith  &  Warnock,  for  defendant. 

r.     The  petition  states  that  a  pdicy  of  insurance 

i  by  defendant,  insuring  the  sum  of  $1,740  on 

and  forty-five  tons  of  hay,  shipped  on  a  flat- 
evay,  Indiana,  to  New  Orleans,  valued  at  $12 
nst  loss  arising  from  the  perils  of  the  river,  etc. ; 
t  ran  aground  at  or  near  Paducah,  and  resisted 

get  her  off ;  that  a  boat  had  to  be  procured  to 
off,  by  taking  out  the  hay;  that  while  so  en- 
latboat  broke  up,  and  was  entirely  destroyed; 
{  was  all  saved  at  considerable  expense,  in  a 
ndition,  except  two  bales,  which  were  entirely 
he  policy  contained  a  clause  prohibiting  the 
1  disposing  of  the  hay  at  the  place  of  disaster, 
I  the  insured  to  cause  it  to  be  forthwith  for- 
:he  port  of  destination,  which  was  done  at  an 
light;  that  expenses  were  incurred  in  unloading 

etc. ;  and  in  ascertaining  the  amount  of  damage 
t   forth   in  a  schedule,   for  which   indemnity   is 

er  admits  the  policy  and  loss,  in  accordance  with 
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an  agreed  statement  of  facts,  and  protest  accompanying,  but 
does  not  pretend  that  the  boat  was  unseaworthy. 

The  facts  show  a  loss  within  the  perils  insured  against; 
and  as  there  is  no  claim  of  unseaworthiness  set  up  in  the 
answer,  we  can  not  find  it  under  the  mere  inference  which 
may  arise  from  the  fact  set  forth  in  the  protest. 

The  only  question  we  are  called  upon  to  determine  is, 
whether  such  a  loss  has  been  sustained  as  can  be  c(Hnpen- 
sated  under  the  terms  of  the  policy.  It  reads  as  follows: 
"Touching  the  perils,  etc.,  they  are  of  the  rivers,  jettisons, 
enemies,  and  overpowering  thieves;  provided  that  the  in- 
surers shall  not  be  liable,  except  in  cases  of  general  average, 
tor  any  loss  or  damage  on  hoop  or  sheet  iron,  etc.,  hay, 
hops,  fruit,  etc.,  salt,  hides,  etc.,  unless  it  amount  to  twenty 
per  cent,  on  the  aggregate  value  of  such  articles;  nor  for 
loss  or  damage  on  flax,  etc.,  unless  it  amount  to  ten  per  cent. 
on  the  whole  value  at  risk,  exclusive  of  alt  charges  and 
expenses  incurred  for  the  purpose  of  ascertaining  and  prov- 
ing the  loss." 

When  property  is  partially  damaged  by  any  of  the  perils 
insured  against,  the  mode  of  ascertaining  a  loss  is  to  com- 
pare the  damaged  sales  with  the  sound  sales,  at  the  port  of 
destination,  and  whatever  the  diflference  may  be,  is  the  ratio 
or  proportion  of  loss  taken  upon  the  sound  sales.  In  the 
present  case  it  is  shown,  by  the  agreed  statement  of  facts, 
that  the  market  price  of  sound  hay,  at  New  Orleans,  was 
$21.50  per  ton,  equal  to  $3,117.50,  while  the  gross  damaged 
sales  were  $2,795.96,  showing  a  loss  of  $321.54  on  $3,117.50, 
equal  to  $17947  on  $1,740,  the  value  of  the  hay,  or  a  trifle 
over  ten  per  cent.  Unless,  therefore,  some  other  charge 
can  be  added  to  this,  the  loss  does  not  fall  within  the  policy. 

The  plaintiffs  claim  to  charge,  as  part  of  the  loss,  an  item 
of  $176,  being  the  sum  paid  the  "Tom  Scott"  for  towing 
flatboat  to  the  rescue  of  the  hay,  and  for  the  use  of  the  flat 
in  making  the  rescue.  This  added  to  the  former  item, 
makes  the  loss  amount  to  twenty  per  cent,  on  the  value  of 
the  property,  provided  it  can  be  properly  so  added  under 
this  memorandum  clause  in  the  policy. 
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:markable  that  in  determining  a  question  which 
ten  oi  frequent  occurrence  under  the  memo- 
le,  in  use  for  more  than  a  century,  no  adjudi- 
in  be  found  on  the  subject,  to  furnish  a  proper 
what  losses  shall  be  taken  into  account  in 
the  requisite  percentage  of  damage,  so  as  to 
m  under  the  policy ;  and,  so  far  as  elementary 
standard  writers,  upon  the  law  of  insurance  are 
ley  throw  but  little  practical  light  upon  the 
that  of  rather  an   obscure  and  doubtful  char- 

6,  et  seq,,  lays  down  four  rules  as  applicable  to 

successive  losses,  happening  at  different  times, 
>led  together,  to  make  up  the  full  amount,  but 
losses  arising  from  the  perils  insured  against, 
general  and  particular  average  can  not  be 
er  to  make  up  the  rate  per  cent,  required, 
expenses  incurred  for  saving  or  preserving  the 
eight,  i,  e.,  warehouse  rent  at  an  intermediate 
penses  of  unloading  and  reloading,  can  not  be 
damage  in  order  to  make  it  up  to  the  required 
or  this  he  cites  Stevens  on  Av.  5th  ed,  230; 
Indemnity,  472.  The  reason  given  is,  that 
es  are  not  in  the  nature  of  a  loss,  but  are 
rred  to  preserve  and  bring  forward  the  prop- 
clause,"  he  says,  "only  contemplates  a  loss, 
1  a  loss  should  arise  from  an  accident.  If, 
loss,  independently  of  these  charges,  exceeds 
ge,   then  the   charges   must  be   paid   by   the 

the  expenses  of  ascertaining  the  amount  of 
not  be  added  to  the  damage  to  make  up  the 
;entage."  For  this  he  cites  2  Phil.  509  (485), 
that  it  is  to  be  recovered  if  the  rate  per  cent,  is 
lout  it.     Ibid. 

his  standard    work    on    insurance,    leys    down 
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the  first,  secOTid  and  fourth  of  Arnold's  rules,  §§1779,  i;'8o, 
1791,  but  wholly  omits  the  third  and  most  material  one  to 
the  present  inquiry.  So  far  as  he  does  allude  to  the  third 
rule,  it  is  to  be  inferred  that  he  holds  the  law  to  be  the  other 
way,  though  he  does  not  say  so  in  terms.  He  asks,  section 
1779,  "What  damage  or  loss  is  to  be  included  in  making  up 
the  amount  of  loss?"  and  then  answers:  "General  and  partic- 
ular average  can  not  be  included  together,  nor  the  cost  of 
ascertaining  the  loss."  But  as  to  salvage,  increased  freights 
and  other  incidental  charges,  he  is  silent.  If  nothing  but  a 
direct  loss  of  the  thing  itself  were  allowable,  the  mere  state- 
ment of  that  proposition  would  have  fully  answered  his 
inquiry,  and  left  nothing  to  be  said.  In  section  1790,  Mr. 
Phillips  asks  the  question  whether  the  premium  is  to  be 
included  in  the  valuation  of  the  property,  in  order  to  fix 
the  rate  per  cent.,  and  by  way  of  answer,  says:  "If  the  loss 
is  a  part  of  the  thing  insured,  it  makes  no  difference  whether 
the  premium  is  or  is  not  included  in  making  the  adjust- 
ment, for  it  must  enter  into  the  value  of  the  part  lost  as 
well  as  of  the  whole  property.  But  if  the  loss  is  in  dis- 
bursements, the  omission  of  the  premium  in  estimating  the 
value  of  the  article,  may  have  the  effect  of  rendering  the 
underwriters  liable  for  a  loss  for  which  they  would  not  be 
liable  were  the  premium  included."  For  which  reason,  he 
thinks,  the  most  scientific  mode  of  adjustment  is  to  include 
the  premium  in  estimating  the  value,  and  as  being  that 
referred  to  by  the  parties  in  fixing  the  rate  per  cent. 

It  will  thus  be  seen  that  he  considers  the  rule  to  be  that 
disbursements  on  account  of  the  property,  to  save  it  from 
peril,  or  further  damage,  are  to  be  treated  as  a  loss,  in  the 
making  up  of  the  requisite  percentage. 

Martin  shows  the  propriety  of  this  rule  in  a  paragraph 
written  for  another  purpose.  He  says,  the  warranty  in  the 
memorandum  clause  is  "free  from  an  average,  i.  e.,  loss,  the 
terms  being  used  synonymously,  and  not  from  sea-damage, 
and  an  average  has  always  been  made  up  with  the  extra 
charges.    They   form   a   part   of   the   indemnity  which   the 
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ays  receives  from  the  underwriters,  and  it  is  in 
an  average  thus  imposed,  that  he  engages  to 
underwriters,  if  it  do  not  amount  to  five,  or  other 
it."      Martin  on  Average,  119;  cites  Phillips  on 

nnity  that  the  insured  requires,  not  for  the  sea  or 
e  alone  done  to  his  property,  by  a  peril  of  the  sea 
from  loss  upon  his  property,  sustained  by  reason 
jwever  that  loss  may  arise,  whether  by  taking  or 
>art  of  the  property  to  save  the  residue,  or  ex- 
ley  therefor. 

instead  of  $176  in  money  being  expended  to  save 
',  fifteen  bales  of  the  hay  had  been  sacrificed  in- 
ss  would  have  been  practically  the  same,  and  in 
se,  no  doubt  would  be  entertained  of  a  recovery, 
d  down  by  Arnold  applies  to  what  he  terms  ex- 
harges,  merely  to  bring  fonvard  the  property,  as 
ent,  unloading  and  reloading,  but  not,  as  I  con- 
charge  of  salvage,  which  is  rather  in  the  nature 
loss  than  of  a  mere  charge  to  bring  forward  the 

vord  loss  or  average,  in  this  memorandum  clause, 
led  to  sea-damages,  but  extends  to  charges  fixed 
roperty  by  reason  of  the  accident  itself,  appears 
f,  463,  Peters  v.  The  Warren  Ins.  Co. :  3  Sumner, 
99;  I  Blatchford,  251,  Sherwood  v.  Gen.  Mut.  Ins. 
t  was  held,  in  a  case  of  collision,  that  the  damage 
itself  might  be  added  to  the  damage  which  she 
ed  to  pay  in  a  foreign  port,  by  way  of  contributing 
e  the  injury  done  to  the  other  vessel,  to  make  up 
;  per  cent,  specified  in  the  memorandum  clause, 
whole  loss  resulted  from  the  same  accident. 
:  is  held,  in  that  class  of  policies,  where,  to  entitle 
to  recover,  the  loss  must  be  total,  that  it  is  not 
lat  the  subject  should  be  destroyed,  or  wholly  lost. 
1,  if  the  injury  to  the  property,  added  to  the  sal- 
expenses  of  saving  and  forwarding  it,  would  be 
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equal  to  the  whole  value  of  the  property  upon  arriv^  at  the 
port  of  destination,  including  increased  freight.  7  Eng. 
Law  and  Eq,  461,  Rosetto  v,  Gurney;  4  lb,  388,  Rcim^r  v, 
Ringrose.  Lord  Abinger,  in  3  Bing,  N.  C.  266,  Roiuc 
V.  Salvador,  says  that  the  words  average  and  loss,  in  the 
memcH-andum  article,  must  be  construed  in  the  same  sense  as 
elsewhere  in  the  policy,  i.  e,,  in  their  ordinary  meaning;  and 
Phillips,  §1469,  in  describing  a  particular  average  loss, 
says:  "Expense  incurred  on  the  cargo,  or  any  part  of  it,  in 
direct  consequence  of  a  peril  insured  against,  is  particular 
average  (or  loss)  on  the  same."  1  Hall  N.  Y,  423,  Bridge  v. 
Niagara  Ins.  Co. 

If  these  expenses  may  be  regarded  in  the  making  up  of  a 
total  loss,  I  do  not  see  why  they  should  not  be  regarded  in 
estimating  a  partial  one,  so  as  to  bring  it  up  to  the  requisite 
percentage.  For,  in  the  latter  case,  the  insurers  might  well 
be  willing  to  pay  these  expenses,  to  save  themselves  from  a 
total  loss. 

Much  stress  has  been  laid,  by  the  defendant's  counsel  upon 
a  provision  in  this  pohcy  which  requires  the  insured,  in  case 
of  disaster,  "to  use  all  reasonable  and  proper  means  for  the 
security,  preservation,  relief  and  recovery  of  the  property  in- 
sured ;  to  the  charges  whereof  the  insurers  engage  to  contrib. 
ute,  in  proportion  as  the  sum  insured  bears  to  the  whole  sum 
at  risk,"  and  which,  it  is  said,  was  intended  to  provide  lor 
all  charges  incurred  in  the  preservation  and  security  of  the 
property.  So  that  these  charges  were  not  intended  to  be 
included  under  the  term  loss  or  average  on  the  property. 
But  we  reply  that  the  same,  or  a  similar  clause,  is  contained 
in  all  other  policies  that  have  not  been  held  to  exclude  such 
charges  from  the  estimate  of  either  a  total  or  a  partial  loss, 
or  to  limit  the  meaning  of  the  word  loss,  restricting  it,  as 
would  seem  to  be  claimed,  to  sea-damage  only;  and,  further- 
more, if  the  intention  of  the  parties  is  to  be  in  any  wise 
gathered  from  the  terms  of  the  instrument  itself,  then  it 
would  seem  as  if  the  word  loss  was  used  in  this  policy  in  its 
enlat^ed  sense,  as  covering  all  losses  arising  directly  from  the 
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isured  against,  and  not  merely  injuries  to  tlie 
elf.  For  in  this  very  memorandum,  in  speaking 
5,  which,  it  is  said,  must  amount  to  the  requisite 

expressly  excludes  "all  charges  and  expenses  in- 
he  purpose  of  ascertaining  and  proving  the  loss." 
irges  and  expenses  had  been  intended  to  be  ex- 
1  the  estimate  of  the  loss,  they  too  would  have 
)ned  as  more  directly  connected  with  it ;  and  the 
ding  some  charges  in  this  exception,  and  ex- 
ers,  shows  that  the  word  loss  was  not  used  in  a 
e,  and  would  otherwise  have  been  held  to  include 
excepted.  In  i  B.  Munroe,  336,  Schultz,  et  al.  v. 
as.  Co.,  which  was  in  some  respects  similar  to  this, 
1  whether  the  expense  of  unloading  the  cargo 
?amboat  should  be  added  to  the  river-damage,  in 
the  loss,  with  reference  to  this  exception  in  the 
m,  was  not  considered,  and  therefore  not  decided, 

was  alluded  to.    For,  in  that  case,  these  two 

with  a  reasonable  extra  freight  added,  did  not 
en  per  cent.,  the  sum  required  by  the  policy  in 
though,  if  the  court  had  been  by  any  means  satis- 
:h  items  should  not  be  coupled  together,  it  might 
aved  a  great  deal  of  trouble  in  so  deciding,  with- 
in, as  it  did,  into  an  elaborate  inquiry  into  the 
lether  extra  freight  could  be  allowed  at  all,  and, 
t  extent,  and  under  what  circumstances. 
paring  the  foregoing.  I  have  fallen  upon  a  case  in 
,  Perry  v.  The  Ohio  Ins.  Co.,  which  seems  to  me 
ide  the  principles  we  have  had  under  considera- 

was  the  case  of  an  insurance  on  a  steamboat, 
perils  of  the  river,  for  the  period  of  four  months, 
he  usual  clauses,  "that  in  case  of  any  loss  or  mis- 
ihall  he  lawful  for  the  assured  to  sue,  labor,  and 
he  defense,  safeguard,  and  recovery  of  the  vessel, 
thereof :  to  the  charges  whereof  the  said  insurance 
ill  contribute  according  to  the  rate  and  quantity 
lerein  insured."     "But  no  partial  loss,  or  particular 
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average,  shall,  in  any  case,  be  paid,  unless  amounting  to  five 
per  cent."  It  appears  that  on  her  way  from  Red  River  to 
New  Orleans,  the  boat  broke  her  shaft,  in  consequence  of  a 
peril  insured  against,  and,  being  unable  to  proceed,  was  towed 
into  the  port  of  New  Orleans  by  another  boat,  and  repaired. 
The  cost  of  refitting  the  shaft  was  less  than  five  per  cent, 
i.  e.,  the  direct  injury.  The  cost  of  towing  the  boat  into  port, 
added  to  the  injury,  made  up  the  requisite  sum.  It  was  held 
that  these  two  items  might  be  taken  together  in  estimating 
the  total  loss,  and  so  the  plaintiff  was  allowed  to  recover. 
The  circumstance  of  there  being  a  clause  in  the  policy  allow- 
ing for  these  towage  expenses  as  a  distinct  matter,  did  not ' 
alter  the  case. 

Now,  I  do  not  see  how  it  is  possible  to  distinguish  that  case 
from  the  one  before  us.  There,  the  cost  of  getting  the  boat 
into  port  for  safety,  and  for  repairs,  was  treated  as  part  of  the 
five  per  cent,  loss  provided  for ;  why  should  not  the  extraordi- 
nary cost  of  getting  the  cargo  into  a  place  of  safety,  when  it 
would  otherwise  be  lost,  be  entitled  to  the  same  favor? 

In  view  of  this  case,  therefore,  I  have  no  further  hesitancy 
in  concluding  that  this  charge  for  salvage  must  be  allowed, 
and  added  to  the  damage  to  the  hay,  in  estimating  the  plain- 
tiff's loss,  under  this  memorandum  clause ;  and  inasmuch  as 
taken  together,  the  whole  loss  amoimts  to  twenty  per  cent., 
the  plaintiffs  are  entitled  to  recover  for  it. 

Judgment  for  plaintiffs. 


RorERT  W.  Badgely  v.  The  Commissioners  of  Hamilton 

COt'NTY,  ET  AL. 

Where  real  estate  of  a  non-resident  has  been  taken  by  the  county 
commissioners  for  public  usi;  as  a  cuunty  road,  and  it  appears  ihar 
the  owner  has  not  been  notified,  either  according  to  law.  or  in  (act. 
of  ihe  proceedings  for  its  condemnation,  the  action  of  the  county 
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lers,  as  to  him,  is  void,  and  he  may  maintain  his  action 
m  for  the  recovery  of  the  compensation  to  which  he  may 

,  Term. — This  case  was  reserved,  at  special  term, 
before  all  the  judges  sitting  in  general  term,  upon 
IS  arising  on  a  demurrer,  filed  by  the  county  com- 
to  the  sufficiency  of  the  plaintiff's  petiticm  to  sus- 
on  as  against  the  county. 

ion  sets  forth  that  the  [daintiff  was  the  owner,  iu 
rtain  tract  of  land,  situate  in  Hamilton  county,  as 
described ;  that,  during  the  year  1855,  the  plaintiff 
and  was  a  citizen  of,  the  State  oi  Tennessee ;  that, 
1  of  September,  in  said  year,  during  the  absence 
oner  as  aforesaid,  the  commissioners  of  the  county 
and  opened  a  county  road  through  the  land, 
ing  any  notice  to  plaintiff,  as  required  by  law, 
t  any  knowledge,  in  fact,  on  the  part  of  the  plain- 
r  intention  to  establish  and  open  the  same ;  that 
]  no  notice  of  such  proceedings  until  about  the 
of  December,  or  first  of  January  following,  and 
Dre,  no  opportunity  of  claiming  damages  for  any 
■h  might  be  done  to  said  property,  by  the  estab- 
1  opening  of  said  road.  It  then  averred  special 
nsing  to  plaintiff  from  the  destruction  of  crops, 
other  parts  of  the  premises,  by  the  establishing 
g  of  said  road,  and  for  the  appropriation  of  the 
,nd  thereby,  amounting  in  all,  to  $3,225. 

i  Probasco,  for  plaintiff. 

;airden  &  Curwen,  for  county  commissioners. 

:  Snyder,  for  other  defendants 

,  J.,  delivered  the  opinion  of  the  court. 

19  of  article  i  of  the  constitution  of  Ohio  pro- 
private  property  may  be  made  subservient  to 
for  the  making  and  repairing  of  roads,  etc.,  pro- 

mpensatioR  therefor,  in  money,  be  made  to  the 
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owner,  without  deduction  for  benefits  to  other  property. 
When  taken,  therefore,  by  the  public,  or  by  any  corporation 
of  a  public  character,  it  must  be  paid  for  by  the  public,  or 
corporation  standing  in  its  place.  Unless  some  other  provision 
is  made  by  law  for  such  compensation.  The  taking  of  pri- 
vate property,  for  the  purpose  of  inaking  roads,  is,  by  this 
article,  expressly  declared  to  be  an  appropriation  of  it  foi 
public  use,  which  must  be  paid  for  to  the  owner;  and  it 
necessarily  presumes  that,  whenever  the  law  authorizes  such 
appropriation,  it  must  provide  the  means  by  which  compeu- 
sation  is  to  be  made.  If  no  such  means  be  provided,  or  if 
those  which  are  provided  he  disregarded,  the  party  injured 
has  his  redress  by  action  against  the  body  corporate,  whether 
municipal  or  private,  making  such  appropriation.  l6  Ohio, 
l8i,  i88.  The  City  of  Cincinnati  v.  Coombs. 

By  an  act  entitled  'an  act  for  opening  and  regulating  roads 
and  highways,"  3  Curwen,  2105,  power  is  given  to  the  com- 
missioners of  cotmties  to  lay  out,  establish,  cq>en,  and  keep  in 
repair,  county  roads ;  and,  for  that  purpose,  to  take  such  prop- 
erty of  the  citizen  as  may  be  necessary ;  and,  in  order  to  pro- 
vide compensation  to  the  citizen  injured,  it  declares,  in  section 
5,  that  notice  shall  be  given  to  the  owner,  or  owners,  through 
whose  land  any  road  is  proposed  to  be  laid  out,  whether 
resident  or  non-resident,  of  the  application  to  lay  out  such 
road,  and  of  the  time  and  place  where  the  viewers  shall  meet 
to  assess  damages  to  such  owners  as  may  make  claim  there- 
for; and,  by  section  8,  it  declares  that  the  damages,  which 
may  be  assessed,  shall  be  paid  out  of  the  county  treasury, 
tmless  the  commissioners  consider  the  road  of  not  sufficient 
importance  to  the  public  so  to  order;  in  which  case,  they 
may  refuse  to  establish  the  same  as  a  highway,  unless  the 
damages  are  paid  by  the  petitioners  desiring  the  same.  Bui. 
by  section  6  of  the  act,  it  is  provided  that  no  damages  shall 
be  assessed  in  favor  of  any  owner,  or  owners,  unless  he,  or 
they,  having  notice  as  aforesaid,  shall  appear  before  the  board 
of  viewers,  and  lay  claim  thereto;  and,  by  section  7.  it  is 
provided  that,  whenever  such  road  is  established,  the  com- 


MARCH    TERM,    1857. 


fiadgely  v.  Commissioners  of  Hamilton  County,  et  al. 


shall  issue  their  order  to  the  proper  supervisor,  or 
,  directing  the  same  to  be  opened, 
tablished  and  opened,  the  road,  for  the  purposes 
Tient,  becomes  the  property  of  the  county.  Now, 
;st,  that  if  the  commissioners  fail,  in  any  case,  to 
epi  are  taken  to  provide  for  the  assessment  of 
3  parties  injured,  who  may  desire  to  lay  claim 
(J,  in  consequence,  fail  to  make  provision  for  pay- 
:h  damages,  by  charging  the  same  to  the  petition- 
road,  they  must  be  presumed  to  have  cohsented 
me  shall  become  a  charge  upon  the  county  treas- 
ling  to  section  8  of  the  act  above  cited ;  or,  if  not, 
aunty,  receiving  the  benefit  of  such  road,  should 
cost  of  obtaining  it. 

resent  case,  the  petition  shows  that  a  county  road 
aid  out,  established,  and  opened,  by  the  county 
lers,  through  the  lands  of  the  plaintiff,  whereby 
tained  great  damage;  that,  at  the  time  of  estab- 
opening  the  same,  the  plaintiff  had  no  notice  of 
ion  so  to  do,  and  therefore  had  no  opportunity  of 
1/  claim  for  such  damages,  prior  to  such  opening; 
:  has  not,  in  fact,  received  any  compensation  thcre- 
undoubtedly,  makes  out  a  prima  facie  case  for  a 
jainst  those  receiving  the  benefit  of  the  appropria- 
the  county  at  large — the  act  being  done  by  those 
per  authority  to  act  in  the  premises  for  the  county. 
,  or  to  what  extent,  the  decisions  of  the  county 
lers,  in  the  matter  of  establishing  or  vacating  a 
d,  may  be  regarded  as  of  a  judicial  character,  to 
:d  (formerly  on  certiorari,  now)  by  petition  in 
not,  and  can  not,  affect  the  present  controversy, 
the  plaintiff  is  concerned,  he  was,  in  no  sense,  a 
le  proceedings,  or  to  the  judgment.  He  has  not 
y  in  court;  and,  as  to  him,  the  judgment  or  de- 
the  commissioners  is  absolutely  void ;  it  is  not 
oneous :  and  he  is  not,  therefore,  compelled  to 
s  action  to  reverse  the  proceedings. 
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The  whole  case  may  be  summed  up  thus:  The  propertj 
of  the  plaintiff  has  been  taken  and  appropriated  to  the  use 
of  the  county,  by  its  properly  authorized  agents,  and  for  a 
lawful  purpose.  It  has  been  thus  taken  without  the  iJain- 
tiff's  consent,  and  without  being  paid  for.  The  law  says  it 
shall  be  paid  for,  and  has  provided  a  remedy ;  but  the 
special  remedy  thus  provided  has  failed  the  plaintiff,  with- 
out fault  on  his  part.  He  is,  therefore,  remitted,  of  neces- 
sity, to  his  action  against  the  county,  as  at  common  law, 
for  the  damages  he  has  sustained;  City  of  Cincinnati,  v. 
Coombs,  already  cited. 

The  demurrer  will  be  overruled,  and  the  case  remanded 
to  special  term,  for  further  proceedings. 


Charles  L.  TiMBERLAKi!  v.  Tns  Cincinnati  Gazette  Co. 

1.  On  principles  of  public  convenience,  the  ordinary  rule  is,  that  no 
action  can  be  maintained  in  respect  of  fair  and  impartial  reports  of  a 
judicial  proceeding;  it  the  report  be  not  correct,  tor  example,  if  it 
contain  matter  that  was  not  stated,  or  if  what  was  stated  was  so  col- 
ored as  not  to  be  accurate,  there  is  no  justification  for  its  publicatioo. 

2.  The  publication  of  ex  parte  proceedings  in  criminal  cases  is  not 
within  the  rule:  the  objection  being  that  as  the  prosecution  is  still 
pending  and  undetermined,  such  publications  tend  to  prevent  and 
impede  the  due  administration  of  justice  toward  persons  acaised  ol 

3.  The  publication  of  matter,  charged  in  an  afiidavtt,  made  preliminaij 
to  a  warrant  of  arrest,  is  not  a  publication  of  a  judicial  proceediag, 

and  is  not  of  itself  justifinble. 

Special  Term. — On  motion  to  set  aside  a  verdict  rendered 
in  favor  of  the  plaintiff  at  the  January  term,  a.  d.  1857.  The 
plaintiff  instituted  his  action  to  recover  damages  for  an 
alleged  libel  published  of  and  concerning  him  in  the  Cincin- 
nati Gazette,  on  August  8,  a.  d.  1856. 

The  facts  are  sufficiently  stated  in  the  decision. 
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L.  Ti-nberlake  v.  Cincinnati  Gazette  Company, 
nch,  for  plaintiff, 
iner,  for  defendant. 

J.  Tile  action  was  for  a  libel  alleged  to  consist 
ng  publication : 

G. — Among  the  arrests  at  the  Ninth  street  station- 
day,  appeared  the  name  of  C.  L.  Timberlake, 
ed  with  petty  larceny,  he  having,  according  to 
:  made,  bought  a  land-warrant  of  a  lady,  for  $95, 
;  lady  had  signed   the   documents,   making   the 

to  him,  he  gave  her  $76,  and  would  give  her 

rr  of  the  defendant  admitted  the  publication, 
as  a  defense,  that  the  plaintiff  had  in  fact  been 
n  an  affidavit  and  warrant,  and  that  the  publi- 
ubstantially  a  statement  of  the  contents  of  the 
of  the  charge  made  against  the  plaintifl.  That 
)n  was  made  in  good  faith,  and  for  the  purpose 
rmation  to  the  public  of  events  of  interest. 
t  stated  or  claimed,  that  a  charge  against  the 
er  of  swindling  or  petty  larceny,  was  true,  or 
me  of  the  publication  there  had  been  a  hearing 
■  even  before  an  examining  court.  In  fact,  on 
g  the  charge  was  dismissed  as  unfounded.  The 
tantially  claimed,  was  the  right  to  publish,  as 
e  or  filed,  the  affidavit  upon  which  a  warrant 
led  and  an  arrest  made,  in  a  criminal  cause;  in 
to  publish  the  facts  alleged  as  the  foundation  of 
large,  so  soon  as  acted  upon  by  the  magistrate 
id  (he  officer  who  executes  the  warrant  of  arrest ; 
igs  being  necessarily  ex  parte,  and  no  oppor- 
il lowed  to  deny  or  explain  the  facts  charged. 

upon  the  trial  of  the  case,  charged  the  jury 
ters  so  alleged  as  a  defense  did  not  justify  the 
lowever  proper  to  be  considered  as  showing  no 
,  and  for  protecting  the  defendant  from  vindictive 
damages.    A  new  trial  is  now  asked  by  the 
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defendant  on  the  ground  of  error  in  this  charge  of  tin 
court. 

No  man  can  be  held  responsible  in  a  civU  proceeding  fo 
publishing  the  truth;  but  he  is  responsible  for  publishing  ; 
falsehood,  unless  he  shows  a  justification  in  the  occasion  o 
circumstances.  "Every  citizen  may  freely  speak,  write  ani 
publish  his  sentiments  on  all  subjects,  being  responsible  to 
the  abuses  of  the  right."  But  to  publish  that  which  is  fals 
and  injurious  to  another,  must  be  deemed  an  abuse.  So,  i 
the  first  publication  of  false  and  injurious  matter  be  an  abus 
of  the  right  of  speech,  or  of  the  liberty  of  the  press,  and  : 
wrongful  act.  it  can  confer  no  right  on  another  to  repeat  o 
republish.  This  is  also  an  abuse,  for  which  the  part 
repeating  or  republishing  becomes  responsible.  And  it  i 
now  well-settled,  that  this  responsibility  can  not  be  escape 
by  giving  the  name  of  the  author  or  first  publisher.  28  Ene 
L.  &  E.  567,  Tidman  v.  Ainslie;  18  Id.  113.  And  no  sue' 
doctrine  has  at  any  time  obtained  countenance  in  referenc 
to  a  libel,  or  written  slander.  To  repeat  what  a  man  hear 
in  conversation,  is  quite  a  different  matter  from  writing  it  ot 
and  publishing  it  in  a  newspaper,  "Wliere  such  hbel  consist 
in  publishing  the  fact  of  an  accusation  having  been  mad 
against  another,  the  defendant  must  show  the  accusation  t 
be  true."  3  Bingham,  N.  C.  950,  32  E.  C.  L.  404,  Delegal  1 
Highley;  3  B.  &  C.  24,  10  E.  C.  L.  12,  McGregor  v.  Thwaites 
5  Bing.  392,  DeCrespJgny  v.  Wellesley. 

It  may  be  said,  however,  and  it  is  really  the  question  ths 
has  been  made  in  this  case,  that  the  publication  of  the  fat 
that  an  accusation  of  a  crime  was  made  against  the  plainti 
was  justified  by  the  occasion,  being  a  puMication  of  leg: 
proceedings.  "On  principles  of  public  convenience  the  ord 
nary  rule  is,  that  no  action  can  be  maintained  in  respect  ( 
fair  and  impartial  reports  of  a  judicial  proceeding."  i  Stai 
kie  on  Slander,  263.  "A  person  may  publish  a  correc 
account  of  proceedings  in  a  court  of  justice.  If  it  be  n( 
correct,  for  example,  if  it  contains  things  which  were  n( 
stated,  or  if  what  was  stated  is  so  colored  as  not  to  be  accural' 
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then  there  is  no  justification  for  its  publication."  2  C.  & 
K.  580, 61  E.  C.  L.  584,  Smith  v.  Scott. 

To  the  rule  allowing  a  correct  report  or  account  of  a 
judicial  proceeding,  it  has  been  said,  there  are  several  natural 
and  necessary  limitations,  and  among  them  is  enumerated 
the  publication  of  ex  parte  proceedings  in  criminal  cases.  I 
Starkie  on  Slander,  263,  265,  citing  2  Campb.  563,  King  v. 
Fisher;  I  B.  &  A.  379,  King  v.  Fleet;  3  B.  &  C.  556,  10  E. 
C.  L.  179,  Duncan  v.  Thwaites. 

That  this  exception  is  established  by  the  decision  of  the 
English  courts,  appears  to  be  clear.  The  only  room  for  doubt 
is  as  to  the  cases  falling  within  the  exception,  what  are  to  be 
considered  ex  parte  proceedings ;  whether  proceedings  openly 
had  in  a  court  of  general  jurisdiction  and  resulting  in  no 
further  steps  being  taken,  are  within  the  exception?  Such 
appears  to  have  been  i  Esp.  456,  i  B.  &  P.  525,  Curry  v. 
Walter,  on  which  comments  are  made  by  Abbott,  C.  J.,  in 
3  B.  &  C.  556,  Duncan  v.  Thwaites.  The  defense  in  the 
latter  case  was,  that  the  supposed  libel  was  nothing  more 
than  a  fair,  true,  and  correct  report  in  a  newspaper  of  pro- 
ceedings which  took  place  publicly  and  openly  before  a 
justice  of  the  peace  at  the  public  poHce  office.  The  right  to 
publish  in  such  cases,  was  only  claimed,  "provided  the  pro* 
ceedings  were  conducted  openly,  and  the  accounts  are  just  and 
true."  10  E.  C.  L.  179.  And  this  defense  and  such  a  right 
were  not  allowed  by  the  decision  of  the  court,  the  objection 
being  that  as  the  prosecution  is  still  pending  and  undeterm- 
ined, such  publications  tend  to  prevent  or  impede  the  due 
administration  of  justice  toward  persons  accused  of  crimes. 

It  may  be  proper  here  to  remark  that  this  decision  and 
the  principle  upon  which  it  was  placed,  are  fully  sustained 
in  4  Sandford,  21,  Stanley  v.  Webb,  and  that  decision  is 
approved  in  the  subsequent  case  in  5  Sandford,  256,  264, 
Matthews  v.  Beach.  The  court  say  of  a  defense  that  the 
statement  was'  a  faithful  report  of  ex  parte  proceedings  before 
a  magistrate,  that  it  was  adjudged  insufficient  in  Stanley  v. 
Webb,  and  proceed:    "The  decision  in  that  case  has  been  too 
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frequently  represented  as  that  o(  a  single  judi^e,  but  it  was  in 
truth,  the  judgment  of  the  court  at  a  general  term,  which 
consequently  we  are  bound  to  follow.  In  saying  this,  we 
are  not  to  be  understood  as  intimating  that  we  entertain  any 
doubt  of  the  propriety  of  a  decision,  which  is  sustained,  as 
it  seems  to  us,  not  only  by  an  irresistible  force  (rf  authority, 
but  by  cogent  reasons  of  public  policy." 

In  3  Eing.  N.  C.  950;  32  E.  C.  L.  403,  Delegal  v.  Higliley, 
the  general  question,  "whether  the  publishing  of  a  fair  and 
correct  account  of  proceedings,  ex  parte,  upc«i  a  charge  before 
a  magistrate,  is  or  is  not  a  privileged  communication,"  is 
referred  to,  but  no  opinion  upon  it  is  expressed.  From  this 
it  has  been  argued  that  it  is  considered  an  open  or  doubtful 
question  in  the  English  courts.  But  whatever  doubt  may 
exist  upon  the  question  thus  stated,  it  is  quite  obvious,  and 
the  case  of  Delegal  v.  Highley  is  an  authority  which  shows 
that  a  different  question  is  presented  in  the  present  case.  It 
is  one  thing  to  publish  an  account  of  proceedings  which  took 
place  openly  and  publicly  before  a  magistrate  upon  an  inquiry 
into  a  criminal  charge,  and  quite  another  to  publish  in 
advance  of  any  such  inquiry,  the  charge  that  has  been  made. 
A  magistrate,  sitting  publicly,  and  examining  witnesses  in 
the  presence  of  an  accused  party,  to  determine  whether  there 
be  sufficient  grounds  to  put  him  upon  trial  for  an  alleged 
offense,  may  be  considered  as  constituting  a  court,  with 
whose  proceedings  it  may  be  proper  that  the  public  "should 
be  acquainted.  When  such  proceedings  are  published,  ihe 
accused  party  has  an  opportunity  to  present,  with  the  publi- 
cation, his  denial  or  explanation.  But  there  is  neither  a  like 
policy  nor  the  same  opportunity  in  the  case  of  a  publication 
of  the  matters  charged  in  an  affidavit,  upon  which  a  warrant 
of  arrest  has  been  issued.  Tliis  may  be,  in  one  sense,  a 
judicial  proceeding;  but  it  is  not  a  proceeding  in  a  court  ol 
justice;  it  is  not  a  judicial  proceeding  in  the  sense  in  which 
that  term  is  used  in  the  rule  as  to  privileged  publications.  The 
idea  that  so  soon  as  an  affidavit  charging  a  crime  is  made, 
presented   to,   and   acted   upon   by   a  justice   of  the  peace, 
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a  judicial  proceeding,  a  report  or  copy  of  wliich 
y  obtain  and  publish  with  impunity  as  an  item  of 
,  is  sustained  by  no  authority  that  has  been  cited 

or  which  I  have  been  able  to  lind ;  but,  on  the 
I  the  cases  on  the  subject  clearly  establisii,  in  my 
hat  it  is  not  justifiable,  and  some  of  the  authorities 
;en  shown,  much  further. 

question,  it  appears  to  me,  was  presented  in  the 
egal  V.  Highley.  One  of  the  pleas  in  that  case, 
I  out  a  part  of  the  alleged  libel,  which  stated 
Lintiff  was  charged  before  the  Lord  Mayor  with 
stified  that  part  of  the  libel  by  averring  that  in 
ntiff  was  charged  as  alleged.  The  court,  among 
>  as  to  this  plea,  said,  that  it  appeared  from  the 
It  the  libel  justified,  is,  in  fact,  a  part  of  a  legal 
only,  viz:  the  charge,  which  the  defendant  is 
I  in  publishing  alone."    And  the  cases  cited  are 

Rex  V.  Lee ;  2  Campb.  563,  Rex  v,  Fisher,  the 
which  establish  the  exception  that  ex  parte  pro- 
fore  a  magistrate,  in  criminal  cases,  do  not  come 
ule  allowing  reports  of  judicial  proceedings. 
tie  such  an  exception,  if  there  be  any  proceed- 
in  be  considered  ex  parte,  the  publication  in  the 
e  can  not  be  justified.  The  publication  stated 
lintiff  had  been  charged  with  petty  larceny,  and 
nage  of  Tindal,  C.  J.:  "There  can  be  no  doubt 
;  publication  of  the  fact  that  such  an  accusation 
against  the  plaintiff,  is  calculated  to  injure  him 

name  and  reputation,  and  that  the  defendant  is 
.lied  upon  to  justify  such  publication ;  and  the 
ations,  which  the  law  admits  to  the  publication  of 
)n  of  this  nature,  are  two:  first,  that  the  accusa- 
:  the  plaintiff  was  founded  on  facts  which  make 
itself  a  true  charge ;  and  secondly,  that  the  publi- 
[ustified  by  the  occasion,  viz:  that  it  is  a  true,  full 

account  of  proceedings  in  a  court  of  justice." 
jd  that  upon  no  fair  or  just  understanding  of  this 
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rule  would  it  permit  the  publication  oi  statements  contained 
in  an  affidavit  presented  to  a  magistrate,  and  acted  on  by 
him  in  the  absence  of  the  party  charged.  This  affidavit 
may  be  in  view  of  a  legal  proceeding,  may  be  a  step  toward 
it,  but  it  is  not  properly  a  judicial  proceeding,  much  less  i 
proceeding  in  a  court  of  justice,  6l  E,  C.  L.  584.  How 
far  an  open,  public  examination,  had  before  the  magistrate 
on  the  return  of  the  warrant,  may  be  a  proceeding  in  a 
court  of  justice,  a  correct  report  of  which  may  be  published, 
is  a  question  which  does  not  arise  in  this  case. 

I  have  examined  this  case  generally  as  to  the  right  to 
publish  the  affidavit  on  wliich  an  arrest  is  made,  before  any 
examination  of  the  party,  and  on  the  supposition  that  the 
publication  in  this  case  did  that  and  nothing  more.  The 
defense  was  placed  on  that  ground,  that  there  was  such 
right.  The  defense  certainly  required  that  there  should  be 
such  a  right.  There  was  not  a  mere  statement  of  what  the 
charge  was,  but  the  facts  charged  were  stated. 

Now  in  the  motion  for  a  new  trial,  even  if  such  a  right 
were  shown,  and  there  had  been  error  in  the  view  then 
taken  on  a  hasty  examination  of  the  cases  in  a  nisi  priu; 
trial,  I  feel  entirely  clear  that  there  was  no  prejudice  to  th< 
party,  for  the  publication,  as  made  in  view  of  the  defendant'! 
own  testimony,  was  clearly  not  justified,  and  he  had  th( 
full  benefit  of  that  testimony  on  the  only  point  to  which  ii 
was  proper,  the  measure  of  damages. 

The  publication,  as  compared  with  the  affidavit,  was  no 
a  true,  full,  and  fair  account,  and  was  not  strictly  confine( 
to  the  actual  proceedings.  Comments  were  added,  ihi 
plaintiff  was  charged  by  the  heading  with  "swindling.' 
32  E.  C.  L,  403;  and  19  E.  C.  L.  60,  Saunders  v.  Mills;  5  E 
C.  I-,.  427-429,  Lewis  v.  Clement. 

Motion  overruled,  and  judgment  entered  on  verdict. 
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■OR  OF  John  T.  Chambers  v.  The  Ohio  Life 
Insurance  and  Trust  Co. 

nploymcnt  of  anoiher  to  do  an  act,  in  tttelf  innocent 
lut  from  the  doing  of  which,  by  want  of  proper  care, 
esult  to  a  third  person,  does  not  make  the  employer 
3r  such  injury.  A  principal  is  only  bound  by  the  au- 
of  his  agents;  the  power  of  the  agent  to  charge  his 
doing  a  wrongful  act,  must  be  traced  directly  to  his  au- 

ty  is  in  possession  of  fixed  property,  he  is  not  respon- 
ries  done  to  third  parties  by  contractors  or  their  eer- 
the  act  complained  of  be,  in  itself,  unlawful,  or  is  such 
3  amount  to  a  nuisance,  and  therefore  unlawful.  But  if 
be  done  is  lawful  and  proper,  and  the  wrongful  act 
1  injury,  is  negligence  on  the  part  of  those  actually 
en  their  principal  is  responsible  to  third  persons,  and 
as  servants  or  agents  are  not  responsible.  A  defendant 
ersonally  interfered,  or  given  any  directions  as  to  the 
of  the  work,  but  merely  having  contracted  with  a  third 
it.  can  not  be  held  responsible  for  an  unauthorized  and 
sf  such  third  person  in  the  course  of  it. 
ssibility,  not  contemplated,  that  a  thing  which  ought  to 
has  been  omitted,  would  prevent  the  consequences  of  an 
:t  of  negligence,  is  not' sufficient  to  charge  the  parly, 
Ited  to  do  such  thing,  with  those  consequences, 
ncil  has  authority  to  punish  nuisances  by  line,  and  may 
ordinance,  what  is  to  be  deemed  a  nuisance  in  the  ob- 
1  public  street;  but  the  city  council  can  not,  by  any  such 
eale  a  civil  liability  in  a  rase  where  none  existR  by  law. 
not  required  to  send  for  absent  parties,  or  their  attor- 
er  it  may  become  necessary  to  instruct  or  reinstnict  the 

Term.— On  reservation,  from  special  term,  by 

r  decision  in  general  term,  on  plaintiff's  motion 

1. 

ufficiently  appear  in  the  decision. 

iuftey  and  Mills  &  Hoadly,  for  plaintiff. 

on  &  Matthews,  for  defendant. 
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Gholson,  ].,  delivered  the  opinion  of  the  court.  • 
The  action  in  this  case  was  brought  under  the  statute 
which  gives  a  remedy  to  the  representatives  of  a  persoi 
whose  death  has  been  caused  by  a  wrongful  act,  or  by  negli- 
gence. Tlie  intestate  of  the  plaintiff  was  killed  by  the  fall, 
into  the  street  along  which  he  was  walking,  of  a  part  of  2 
heavy  stone  cornice,  then  being  erected  on  the  banking-house 
of  the  defendant.  The  stone-work  of  the  building,  including 
the  cornice,  was  being  erected  under  a  written  contract  be- 
tween the  defendant  and  Isaac  Graveson,  which  had  annexed, 
as  parts  of  it,  certain  plans,  specifications,  and  drawings.  The 
contract  provided  for  the  erection  of  the  cornice,  and,  specif- 
ically, as  to  the  kind  and  size  of  stone  to  be  used.  It  was 
claimed  that  there  was  a  discrepancy  between  the  specifica- 
tions and  drawings,  as  to  one  of  the  stones  to  be  used  in  thf 
erection  of  the  cornice ;  that,  from  this  discrepancy,  it  becamt 
a  matter  of  doubt  whether  the  stone  in  question,  which  h»i 
an  outward  projection,  was  also  to  bear  inwardly  a  certain 
distance.  It  was  generally  provided  in  the  contract  that  thi 
whole  work  to  be  done,  and  each  and  every  part  of  it  was 
"to  be  executed  in  strict  accordance  with  the  accompanying 
plans,  specifications,  elevations,  sectional  and  working  draw- 
ings, and  according  to  the  directions  and  perfect  satisfactior 
of  the  superintendent."  The  superintendent  was  not  namec 
in  the  contract.  The  person  who  acted  was  employed  by  tht 
defendant. 

It  appeared  on  the  trial,  that  a  portion  of  the  cornice  worl 
projected  outwardly  from  the  face  of  the  wall,  and  a  shori 
distance  over  the  line  of  the  street.  The  precaution  requirec 
by  the  contract  to  prevent  a  fall  of  projecting  stone-work 
as  shown  by  the  specifications,  and  which,  it  appears,  woulc 
have  been  amply  sufficient,  was  that  the  stone  supporting  thu 
projection  should  have  an  inward  bearing  one-third  greatei 
than  its  outward.  If  this  was  the  contract,  and  what  wa: 
prescribed  to  be  done,  then  it  appeared  that  the  contractoi 
and  his  workmen  were  guilty  of  negligence,  in  not  givim 
the  stone  the  inward  bearing  required,  and  the  weight  havin[ 
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quentl}'  put  on  without  the  contemplated  countcr- 
e  cornice  fell. 

,  under  the  instructions  of  the  court,  having  found 
or  the  defendant,  doubtless  upon  the  ground  that 
:tor,  and  not  the  defendant,  was  liable  for  the  act 
ice,  which  resulted  in  the  death  of  the  intestate  of 
1,  the  decision  of  a  motion  made  for  a  new  trial, 
served  to  the  court  in  general  term, 
e  employment  of  another  to  do  an  act  in  itself  in- 
1  lawful,  from  the  doing  of  which,  by  want  of 
e,  injury  may  result  to  a  third  person,  does  not 
;mp]oyer  responsible  for  such  injury.  It  has  been 
tiat  it  would  be  a  rule  too  broad  and  too  loose,  and 

should  be  repudiated,  that  a  person  shall  be  re- 
3T  any  injury  which  arises  in  carrying  into  execu- 
hich  he  has  employed  another  to  do.  3  Gray,  349- 
■d  V.  Richardson;  i  B.  &  P.  404;  6  M.  &  W.  510. 
ity  of  any  one,  other  than  the  party  actuady  guilty 
ingfijl  act,  proceeds  on  the  maxim,  'Qui  facit  per 
per  se.'  "  4  Exch.  2,'H,  255.  Reedie  v.  Railway  Com- 
.  &  W.  509,  A  principal  is  only  bound  by  the  au- 
;ts  of  his  agent,  and  the  power  of  the  agent  to 
principal  by  doing  a  wrong,  must  be  traced  directly 
arity.  3  Kern.  599,  632,  634,  Mech.  Bank  v.  N.  Y. 
ailroad  Co.  It  was  supposed,  at  one  time,  that 
Ts  of  lands  or  houses  as  to  acts  done  upon,  or  near, 
:t  to  their  property,  by  persons  whom  they  brought 
emises,  were  responsible  on  another  principle.      It 

"The  rule  of  law  may  be  that,  in  all  cases  where 
a  possession  of  fixed  property,  he  must  take  care 
3perty  is  so  used  and  managed  that  other  persons 
ured ;  and  that,  whether  his  property  be  managed 

immediate  servants,  or  by  contractors  or  their  ser- 
e  injuries  done  upon  land  or  buildings  are  in  the 
nuisances,  tor  -which  the  occupier  ought  to  be 
,  when  occasioned  by  any  acts  of  persons  whoiti  he 
n  the  premises.     The  use  of  the  premises  is  con- 
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lined  by  law  to  himself,  and  lie  sliould  take  care  not  to  bring 
any  perscHis  there  who  do  any  mischief  to  others,"  5  B.  &  C. 
547,560,  Laiigherv.Pointer;6M.&W.  510:9  M.  &  W.  714. 
But  it  was  subseriuently  held,  and  now  appears  to  be  clearly 
settled,  that  there  is  no  such  distinction,  unless  when  the  act 
complained  of  is  such  as,  in  itself,  to  amount  to  a  nuisance, 
and,  therefore,  unlawful ;  the  mere  fact  of  its  being  done  on 
or  near  a  man's  fixed  property  not  giving  it  that  character. 
If  the  wrongful  act  can  not  be-treated  as  a  nuisance;  it,  for 
example,  it  be  a  single  act  (A  negligence,  there  is  no  principle 
tor  making  any  distinction  by  reason  of  the  negligence  hav- 
ing arisen  in  reference  to  real  and  not  personal  property. 
4  Exch.  244-257,  Reedie  v.  Railway  Co. ;  5  Exch.  721,  Knight 
V.  Fox;  ir  C.  B.  73  E.  C.  L.  867,  Overton  v.  Freeman;  13 
C.  B.  76  E.  C.  L.  183,  Peachy  v.  Rowland;  9  Exch.  70a, 
Gayford  v,  Nicholls. 

Assuming  that  the  act,  that  is,  the  putting  the  cornice  or 
the  building  of  the  defendant,  from  the  negligence  in  doing 
which  the  injury  resulted,  was,  in  itself,  a  lawful  and  proper 
act,  was  the  relation  between  the  parties  concerned  such  as 
to  make  the  defendant,  and  not  the  party  with  whom  the 
contract  was  made,  responsible?  And  here  it  is  proper  to 
advert  to  a  distinction  which  has  been  noticed  in  one  of  the 
cases;  if  the  act  itself  be  unlawful,  if  it  could  not  be  done 
otherwise  than  in  an  unlawful  manner,  if  it  be  a  wrong  and 
trespass,  then  it  may  well  be  that  both  he  who  orders  or 
procures  it  to  be  done,  and  he  who  does  it,  will  be  responsi- 
ble. 2.  E.  &  B..  75  E.  C.  L.  767,  Ellis  V,  Sheffield  Gas  Co. 
But  if  the  thing  to  be  done  is  lawful  and  proper,  and  the 
wrongful  act  which  causes  injury,  is  negligence  on  the  part 
of  those  actually  employed,  then  their  principal  is  responsi- 
ble to  third  persons;  and  those  acting  as  servants  or  agents 
are  not  responsible.  Nor  can  they  have  two  principals  not 
having  a  joint  interest  or  connection ;  for  the  law  does  not 
recognize  a  several  liability  in  two  principals,  who  are  un- 
connected. If  they  are  jointly  liable,  you  may  sue  either; 
but  you  can  not  have  two  separately  liable.     This  doctrine 
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al  application,  irrespective  oi  the  nature  of  the 
t ;  and,  applying  the  principle  to  the  present 
ssuming,  as  before  stated,  that  the  thing  to  be 
n  itself,  lawful,  it  would  be  impossible  to  hold 
mt  liable,  without,  at  the  same  time,  deciding 
ion,  the  contractor  to  do  the  work,  was  not  liable. 
|8,  Blake  v.  Ferris;  4  Exch.  244,  257,  Recdie  v. 
>.;  5  B.  &  C.  558.  If  he  himself  was  the  agent 
of  the  defendant,  he  would  not  be  liable,  and  so 
lim  from  liability,  and  to  fix  the  liability  on  the 
it  must  appear  that  the  workmen  actually  en- 
;  the  agents  or  servants  of  the  defendant,  and 
his  direction  and  control.  For  the  test  on  this 
IS  been  said  to  be,   whether  those  actually  cm- 

under  the  direction  and  control  of  the  party 
je  charged,  at  the  time  the  wrongful  act  occtws? 
82  E.  C.  L.  570,  577.  Sadler  v.  Henlock ;  3  Gray, 
6,  360 ;  22  Mo.  538,  548,  Morgan  v.  Bowman. 
:his  test  in  view,  and  not  regarding,  for  the  pres- 
ipecial  considerations,  which,  it  has  been  claimed, 
ference,  but  only  the  general  features  of  the  case, 

quite  clear  that  this  was  the  case  of  work  done 
pendent  contractor,  employing  his  own  workmen, 
;  their  direction  and  control,  and  falls  within  ihe 
ell  established,  both  in  England  and  this  country, 

such  circumstances,  the  contractor,  and  not  the 
the  property,  is  responsible.  3  Gray,  349;  17 
22  Mo.  538.  and  cases  in  them  cited.  The  de- 
itracted  with  Gravcson  to  construct  a  cornice  in 
r  way — not  to  provide  such  stones,  and  so  place 
)  occasion  injury  to  persons  passing  along  the 
e  act  contracted  to  be  done,  and  in  the  mode  in 
IS  to  be  done,  was  not  likely  to  cause  injury,  and 
one  was  authorized  by  the  defendant,  ir  C.  B. 
J.  874.  As  said  in  the  case  of  13  C.  B.  76  E.  C. 
ichy  v.  Rowland :  "The  true  result  of  the  evidence 
that  the  defendants  had  nothing  whatever  to  do 
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with  the  wrongful  act  complained  of.  They  employed 
somebody  to  do  something,  which  might  be  done  either  in  a 
proper  or  an  improper  manner;  and  he  did  it  in  a  negligent 
and  impr<^er  manner,  and  injury  resulted  to  the  plaintiff." 

Are  there,  in  this  case,  any  special  or  particular  circum- 
stances which  tend  to  produce  a  different  result,  and  the 
effect  of  which  has  been  disregarded,  to  the  prejudice  of  the 
plaintiff,  by  the  court  in  its  charge,  or  the  jury  in  their  ver- 
■  diet  ?  One  circumstance  upon  which  reliance  has  been 
placed,  is  that  the  work  was  to  be  done  under  the  direction 
and  to  the  satisfaction  of  a  superintendent  employed  by  the 
defendant.  It  appears  to  us  that  the  principles  already  laid 
down,  show  that  this  circumstance  can  have  no  weight. 
Surety  it  can  not  be  claimed  that  the  superintendent  of 
work  to  be  done  under  a  contract,  was  authorized  to  change 
the  contract,  and  so  change  it  as  to  impose  a  heavy  respon- 
sibility upon  his  principal,  and,  in  effect,  authorize  a  wrong- 
ful act  to  be  done,  instead  of  the  one  in  itself  proper  and 
lawful.  Even  had  the  superintendent  given  directions  not 
in  accordance  with  the  provisions  of  the  contract,  they  would 
not  have  been  obligatory  on  the  contractor,  and  he  could 
neither  shield  himself  from  responsibility  nor  impose  a  re- 
sponsibility on  the  owner  of  the  property,  by  relying  on 
such  directions.  But  it  dees  not  appear  that  any  directions 
were  given.  Ttie  utmost  that  can  be  claimed  is,  that  the 
superintendent,  instead  of  seeing  that  the  terms  of  the  con- 
tract were  complied  with,  failed  in  his  duty,  and  permitted 
a  thing  to  be  done  which,  under  the  contract,  ought  not  to 
have  been  permitted.  How  this  could  make  the  defendant 
liable  for  the  wrongful  act  of  the  contractor,  or  his  work- 
men, it  is  difficult  to  comprehend. 

The  rule  to  be  applied  is,  that  a  'defendant  not  having 
personally  interfered  or  given  any  directions  as  to  the  per- 
formance of  the  work,  but  merely  having  contracted  with 
a  third  person  to  do  it,  can  not  be  held  responsible  for  an 
unauthorized  and  unlawful  act  of  such  third  person  in  the 
course  of  it."     ii  C.  B.  73  E.  C.  L.  873,  Overton  v.  Freeman. 
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It  desirous  that  the  terms  of  the  contract  should 
and  faithfully  ccMnplicd  with,  and  not  being  able 

sonal  attention,  appoints  an  agent  to  see  that  it 
It  this  agent  not  only  has  no  power  to  allow  a 
rom  the  contract,  but  it  is  his  first  duty  to  see  that 
>  departure.  Now,  while  it  may  be  true  that  the 
le  property  might  be  equally  liable  with  the  con- 
le  personally  interfered,  and  directed  or  counte- 

wrongful  act  complained  of,  the  mere  act  of  ap- 
ch  an  agent,  coupled  with  a  neglect  of  duty  on  the 

agent,  surely  can  not  be  sufficient.  If  authority 
ed  for  this  position,  there  are  cases  sustaining  it  both 
and  in  the  United  Slates.  The  cases  of  Reedte  and 
Railway  Co.,  on  this  point,  are  stronger  cases  than 
There  the  company  had  the  power  to  insist  on  the 
careless  or  incompetent  workmen,  but  it  was  said: 
nan  is  still  the  servant  of  the  contractor  only,  and 
lat   the   defendants    might   have   insisted    an    his 

they  thought  him  careless  or  unskillful,  dad  not 
:heir  servant."  4  Exch.  258.  The  recent  case  of 
lyor  of  N,  Y,,  is  very  similar  to  the  present.  There 
t  contained  the  same  clause:  "The  whole  work  to 
der  the  direction,  and  to  the  entire  satisfaction, 
court  said:  "The  clause  in  question  clearly  gave 
oration  no  power  to  control  the  contractor  in  the 
Is  servants ;  that  he  might  make  his  own  selection 
1  will  not  be  denied.  This  right  of  selection  lies 
dation  of  the  responsibility  of  a  master  or  princi- 
icts  of  his  servant  or  agent."  i  Kernan,  432,  436. 
[her  cases  to  the  same  efTect.  i  Selden,  48 ;  4  Selden, 
y.  L.  &  E.  366,  Steel  v.  S.  E.  Railway  Co. 
a  class  of  cases  which  would  appear  to  constitute 
n  on  the  grounds  of  public  policy,  which  it  is 
Tiention  in  this  connection.  As,  where  a  public 
>osed,  and  there  is  a  liability  attaching  when  not 
■rformed,  this  liability  can  not  be  shifted  through 
entality  of  a  contract  on  others ;  3  Cray,  365.     To 
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this  class  belongs  2  Denio,  433,  Mayor,  etc.  of  N,  Y.  v,  Bailey: 
and  to  this,  wc  think,  nnless  there  be  something  peculiar  in 
the  clause  giving  the  control  and  direction  of  the  work  to  aa 
agent,  must  be  assigned  the  case  of  Stone  v.  The  City  of  Cin- 
cinnati, recently  decided  in  our  Supreme  Court.  The  city  is 
bound  to  keep  the  streets  in  order  and  repair,  and  is  respon- 
sible for  the  mode  in  which  this  duty  is  performed;  and,  it 
may  be,  that  so  far  as  the  public  are  concerned,  she  can  not 
shift  this  liability  on  to  the  shoulders  of  a  contractor,  who  raaj 
be,  perhaps,  entirely  irresponsible. 

There  is  another  circumstance  to  which  our  attention  has 
been  called;  the  contract  with  Graveson  was  limited  to  ihe 
front  stone-work ;  with  which,  as  it  progressed,  brick-work  was 
connected.  This  brick-work  was  done  by  persons  employed 
by  the  defendant.  It  is  claimed,  that  after  the  stone,  which 
was  required  to  project  inside  of  the  wall  to  a  certain  distance, 
had  been  put  in  the  wall,  without  the  required  projection, 
there*was  a  delay,  or  omission,  to  progress  with  certain  brick- 
work; and  had  this  brick-work  been  done,  the  cornice  would 
not  have  fallen.  For  this  neglect,  the  defendant,  it  is  said,  is 
liable.  Without  stopping  to  inquire  how  far  such  an  hypoth- 
esis is  sustained  by  the  evidence,  and  whether  the  fall  of  the 
cornice  would  have  been  prevented  by  the  brick-work  in 
question,  we  think  it  quite  clear  that  neither  the  plan  of  the 
building,  as  shown  by  the  contract,  nor  the  intention  of  the 
parties  engaged  in  its  construction,  showed  any  such  purpose 
to  be  answered  by  the  brick-work.  Now  the  mere  possibility 
not  contemplated,  that  a  thing  which  ought  to  have  been  done 
but  has  been  omitted,would  prevent  the  consequences  of  an  uii' 
doubted  act  of  negligence,  is  not  sufficient  to  charge  the  part; 
who  has  omitted  to  do  such  thing,  with  those  consequences 
the  act  of  negligence  being  the  act  of  another  party,  and  tht 
direct  and  immediate  cause  of  the  injury.  Suppose,  in  sue! 
case,  there  were  two  contractors,  and,  in  fact,  there  may  havi 
bee*  in  this  instance,  would  it  not  be  unjust  to  visit  on  thi 
contractor  for  the  brick-work  a  result  of  his  negligence  tha 
he  could  not  have  contemplated?  The  principle  that  the  proxi 


APRIL    TERM,    1857. 


John  T.  Chambers  v.  Ohio  Life  Ins.  and  Trust  Co. 

ot  the  remote  cause  of  the  injury  is  to  be  looked 
>lies  with  full  force. 

;  principle  applies  in  another  view  of  the  facts  of 
:i  more  strongly.  TTie  stone-work  had  progressed 
1  extent,  and  brick-work  was  required.       It  this 

was  necessary  to  the  security  of  the  stone-work, 
OSS  act  of  negligence  to  proceed  further  with  the 

until  the  brick-work  had  been  done;  and  if  the 
be  true,  that  the  brick-work  was  thus  necessary, 
idence  shows  that  this  act  of  negligence  was  com- 
ad  the  stone-work  been  stopped  until  the  brick- 
een  done,  it  could  not  be  claimed  that  there  would 
iny  such  injury  resulting  from  the  omission  to  do 
ork  in  time.  The  only  proper  and  natural  damage 
om  the  delay  in  the  brick-work,  would  be  a  corre- 
:lay  in  the  stone-work.  If,  then,  the  contractor  for 
ork  rashly  and  carelessly  goes  on  with  the  struc- 

stone  upon  stone,  without  the  proper  foundation, 
,  he  surely  can  not  charge  his  loss  on  another ;  and 
shness  and  carelessness  is  the  immediate  and  direct 

injury  to  third  persons  from  the  fall. 

still  another  circumstance ;  the  cornice  overhung, 

distance,  the  public  street.  The  projection  into 
le  line  of  the  street,  for  a  short  distance,  of  door- 
■-ways,  and,  particularly,  of  the  eavts  or  cornices 
is  a  thing  quite  common  in  cities;  and  while, 
t  may  be,  and  perhaps  should  be,  regulated,  if  not 
trained,  by  municipal  authority,  we  are  not  aware 
>rojections,  for  such  purposes,  when  constructed 
ire  and  proper  precaution,  have  been  held  to  be, 
es,  niii.'iances.  While,  undoubtedly,  they  may  be- 
nces,  if  in  extent  unreasonable,  or  if  not  properly 
,  we  do  not  suppose  there  is  much  doubt  as  to  the 
i  law  applicable  in  such  cases. 

important  to  inquire  in  whom  is  the  fee  of  the 
[her  in  the  cotinty.  or  in  the  city,  or  in  the  adjoin- 
tor«.    Wherever  it  may  be,  it  is  in  trust  as  a  street 
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for  those  interested,  and  each  party  has  a  right  to  use  it  so  as 
not  to  interfere,  in  any  way,  with  its  proper  use  by  others,  and 
as  it  may  have  been  intended  he  should  use  it,  in  connection 
with  his  rights  and  position.  A  passer-by  has  an  interest  in 
the  street,  and  so  has  the  owner  of  a  lot  abutting ;  and  tiie 
rights  and  interests  of  the  latter  have  been  ccmsidered  so  im- 
portant that  it  has  been  deemed  just  and  fair  that  he  should 
be  charged  specially  with  the  expense  of  grading,  paving,  and 
lighting.  He  has,  then,  the  same  right  of  way  as  the  passer- 
by ;  he  has,  also,  a  right  of  ingress  and  egress,  for  himself 
and  his  property,  for  all  purposes  and  with  alt  improvements  as 
to  the  mode  of  using  the  right — the  only  restriction  being 
-hat  the  right  must  be  exercised  reasonably,  and  so  as  not  to 
interfere  with  the  rights  of  others.  The  particular  use  must 
be  within  the  purpose,  either  of  the  right  reserved  or  of  the 
right  granted,  in  the  dedication  of  the  street,  to  be  ascer- 
tained either  by  its  being  a  known  and  accustomed  use  in  such 
cases,  or  as  to  any  new  use,  by  the  reason  and  nature  of  the 
thing.     I   Gray,  i86,  Appleton  v.  FuUerton, 

Something  has  been  said  in  relation  to  the  ordinances  of 
the  city,  as  applicable  to  this  subject.  It  is  sufficient  to  say 
that,  as  to  any  liability  in  a  civil  action,  these  ordinances 
have  no  controlling  application.  The  city  has  no  authority, 
by  an  ordinance,  to  authorize  a  nuisance,  so  as  to  protect  a 
party  from  liability  for  it  in  a  civil  action,  nor  to  subject  a 
party  to  liability,  in  a  civil  action,  for  an  act  from  which, 
but  for  the  ordinance,  no  liability  would  arise.  No  snch 
power  is  conferred  on  the  municipal  authority  of  a  city;  it 
belongs  to  the  general  legislation  of  the  State.  The  city 
has  power  to  prohibit  nuisances,  and  may  declare  an  act  to 
be  a  nuisance,  and  impose  a  penalty.  He  who  does  the  act 
may  incur  the  penalty;  but  it  would  not  follow  that  such 
an  act,  if  not  in  itself  injurious  and  a  wrcmg  to  a  private 
citizen,  could  be  made  the  ground  of  a'  liability  in  a  civil 
action. 

A  reason  for  a  new  trial  has  been  presented  in  this  case, 
independent   of   the    merits    of   the   matter   in   controversy. 
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ury  had  retired,  they  returned  into  court,  and 
struction  as  to  a  point  of  law.  This  instruction 
n  the  absence  and  without  notice  to  the  counsel 
tiff.  It  is  claimed  that  the  provision  of  the  code, 
ubtedly  requires  the  presence  of  the  counsel, 
)  him,  when  the  court  states  its  recollection  as 
nony,  equally  applies  to  an  instruction  as  to  any 
w.  We  do  not  think  that  this  view  can  be 
ther  upon  reason  and  policy,  or  the  langiiage  of 
t  is  the  duty  of  the  court  to  inform  the  jury 
It  of  law,    and,    by    the    statute,    this    is    made 

The  court  is  not  bound  to  give  its  recollection 
ony,  though  requested  by  the  jury.  It  may  do 
must  be  done  in  the  presence  of,  or  after  notice 
ics  or  their  counsel.  The  statute  could  never 
2<\  to  make  the  discharge  of  an  imperative  duty 
peculiar  province  of  the  court,   depend  on  the 

parties  or  their  counsel,  or  on  the  ability  to 
ce  upon  them.  We  are  entirely  satisfied  that 
c  of  the  code  does  not  require  or  authorize  such 
>n. 

;  some  questions  which  arise  upon  a  bill  of 
which  appear  to  have  been  signed  in  this  case, 
dmission  of  testimony,  and  the  charges  of  the 
e  of  these  questions,  in  the  view  we  have  taken 
upon  the  motion  for  a  new  trial,  do  not  properly 
s  time.  They  may  be  again  presented  on  a 
rror.  We  have  now  only  to  decide  whether,  on 
ase,  substantial  justice  has  been  done.  It  may 
;r,    be    improper    to    observe,    that,    as    to    the 

testimony  in  reference  to  an  ambiguity  in  the 
owing  out  of  a  supposed  discrepancy  between 
.tions  and  the  drawings,  we  think  that  all  such 
£  properly  rejected  c»i  the  simple  ground  that 
o  foundation  for  it.  Taking  the  whole  contract 
id  applying  the  ordinary  rules  of  construction, 
no  ambiguit)'.     The   same    remark   applies   to 
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several  instructions  which  were  predicated  on  what  i 
termed  a  want  of  accordance  between  the  specification: 
and  the  drawings.  It  was  the  right  and  duty  of  the  cour 
to  construe  the  contract  between  the  defendant  and  Grave 
son.  With  this  view,  the  whole  contract,  and  all  parts  o 
it,  were  to  be  taken  together,  and  its  meaning  as  to  ani 
particular  matter  ascertained.  When  that  meaning  i: 
ascertained,  it  must  govern  and  control  the  rights  ant 
liabilities  of  the  parties.  Upon  this  subject  it  has  beet 
well  said,  that,  in  every  case  it  is  always  matter  of  coo 
struction  to  discover  what  is  the  sense  and  meaning  o 
the  words  employed  by  the  parties  in  the  deed.  In  somi 
cases  that  meaning  is  more  clearly  expressed,  and  there 
fore  more  easily  discovered;  in  others  it  is  expressed  wit! 
more  obscurity,  and  discovered  with  greater  difficulty.  Ii 
some  cases  it  is  discovered  from  one  single  clause ;  in  other 
it  is  only  to  be  made  out  by  the  comparison  of  different 
and  perhaps  distant  parts  of  the  same  instrument.  Bu 
after  the  intention  and  meaning  of  the  parties  is  once  ascer 
tained,  after  the  agreement  is  once  inferred  from  the  word: 
employed  in  the  instrument,  all  difficulty  which  has  beei 
encountered  in  arriving  at  such  meaning,  is  to  be  entirel; 
disregarded ;  the  legal  effect  and  operation  of  the  covenant 
whether  framed  in  express  terms,  that  is,  whether  it  be  ai 
express  covenant,  or  whether  the  covenant  be  a  matter  o 
inference  and  argument,  is  precisely  the  same;  and  ai 
implied  covenant,  in  this  sense  of  the  term,  differs  nothinj 
in  its  operation  or  legal  consequences  from  an  express  cove 
nant.  i  C.  B.  50  E.  C.  L.  402-430,  Williams  v.  Burrell 
5  Q.  B.  48  E.  C.  L.  671,  Aspdin  v.  Austin;  6  M.  &  G.  46  E 
C.  L.  851,  Courtney,  et  al.  v.  Taylor. 

Upon  the  principal  point  in  controversy  in  this  case,  th 
language  of  the  specifications  was  explicit  and  clear.  W 
think  there  was  nothing  in  the  drawings  which  the  cour 
could  properly  have  permitted  to  alter  the  plain  meaning  c 
that  language.  It  was  the  duty  of  the  court  so  to  instruc 
the  jury,  and  a  failure  to  do  so  would  have  been  an  erro 
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udice  of  the  defendant.  Upon  this  point  the 
;  negligence,  and  responsibility  for  it,  really 
ind  having  been  ctMrectly  decided,  in  our  judg- 
is  no  ground  to  disturb  the  verdict ;  and  the 
I  new  trial  should  be  overruled, 
d  to  overrule  the  motion  for  a  new  trial. 


[cAlpin  v.  Edward  Woodrupp  and  John  B. 

'URCELL. — ^JOHN  GEYER  V.  ThE  SaME. 

t  for  peaceable  orciipation  and  enjoyment,  contained  in  A 
nety-nine  years,  renewable  forever,  reserving  an  annual 
ken  by  the  assignment  of  dower  in  the  premises  to  the 
ie  lessor,  specially  of  a  certain  portion  of  the  rents,  and 
on  the  premises. 

signment  operates  as  an  apportionment  of  the  rents,  and 
It  to  an  eviction,  sufficient  to  sustain  an  action  by  the 
ist  the  assignee  of  the  reversion,  to  recover  damages  for 
of  the  covenant:  but  in  such  action,  the  actual  recovery 
measured  by  the  value  of  the  dower  charge  as  an  in- 
but  will  be  nominal,  except  so  far  as  may  be  necessary 
ate  the  lessee  for  defending  against  the  dower  action,  in- 
sonable  counsel  fees. 

■  of  the  dower  on  the  premises  operates  as  a  release  to  the 
at  proportion  of  rents  otherwise  payable  to  the  owner  of 
in.  and  the  lessee  is  thus  indemnified  for  the  breach  of 
It  tor  peaceable  occupation  and  enjoyment:  but  he  is  en- 
injunction  against  the  owner  of  the  tee,  to  prevent  the 
more  thaii  his  share  of  the  rent,  after  deducting  the  pro- 
igned  as  dower. 

Term. — These  two  cases  were  reserved  from 
1  upon  a  question  as  to  the  measure  of  damages 
led  to  the  plaintiffs,  as  lessees  under  a  perpetual 

warranty,  incurred  by  reason  of  dower  having 
;red,  and  assigned  in  rent,  in  favor  of  the  widow 

&  Headington  and  James  &  Jackson,  for  plaintiffs. 
iVoodruff  and  Edmund  Pendleton,  for  defendants. 
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Spencer,  }.,  delivered  the  opinion  of  the  court. 

These  two  cases  have  been  reserved  from  special  term 
for  the  purpose  of  deciding  by  what  measure  of  damages 
the  plaintifEs  are  entitled  to  recover.  As  the  petitions  were 
precisely  alike,  it  will  be  sufficient  to  recite  the  contents  of 
one  only. 

In  the  case  of  Geyer  it  is  averred  that  Michael  P.  Cas- 
silly,  in  his  lifetime,  by  indenture  of  lease,  dated  the  first  of 
April,  1835,  demised  to  the  plaintiff  and  William  Ross,  for 
the  term  of  ninety-nine  years,  renewable  forever,  a  certain 
lot,  described  in  the  petition,  at  an  annual  rent  of  $230, 
payable  quarterly,  besides  taxes;  and  by  a  certain  covenant 
in  said  deed  contained,  did  agree  with  said  lessees,  "that 
they  should  peaceably  occupy  and  enjoy  the  said  prem- 
ises, during  said  term,  without  any  lawful  interruption  of 
or  by  the  said  Cassilly,  his  heirs  or  assigns,  or  any  other 
person  lawfully  claiming  by,  from,  or  under  him,  them,  or 
any  of  them,  or  by,  from,  or  under  any  other  person  or 
persons  whomsoever;"  and  did  also  further  agree,  in  case 
of  payment  by  said  lessees,  or  their  assigns,  of  $3,833.33  at 
any  time  during  said  term,  to  convey  said  premises  to  them 
in  fee  simple,  free  and  clear  of  all  incumbrances  whatsoever; 
that  said  Ross  has  assigned  his  interest,  under  the  lease,  to 
the  plaintiff;  that  afterward,  to  wit:  on  February  28,  1851, 
said  Cassilly,  in  consideration  of  $5,000,  conveyed  his 
interest  in  said  lot,  with  other  property,  to  John  B.  Purcell, 
covenanting  with  him  that  the  title  sq  conveyed  was  free 
and  unincumbered,  and  to  warrant  and  defend  the  same 
against  all  claims  whatsoever;  that  before,  and  at  the  tim< 
of  the  making  of  said  lease,  said  Cassilly  was  married  tc 
Sophia  B.  Cassilly,  with  whom  he  lived  as  his  wife  until 
and  up  to  the  time  of  his  death ;  that  since  his  death  sale 
wife,  now  his  widow,  filed  her  petition  in  this  court  foi 
dower  in  said  premises,  against  the  plaintiffs  and  said  Pur 
cell,  upon  which  such  proceedings  were  had  as  that  dowei 
was  assigned  her  in  due  form  of  law,  specially  in  said  prem 
ises,  as  of  the  one-third  part  of  the  annual  rents  and  profits 
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1  assessed  at  $278,  payable  on  the  23d  of  May  in 

and  chargeable  upon  the  entire  premises;  and  it 
:r  decreed  that  there  was  due  said  Sophia  $167^2 
ccrued  between  the  time  of  filing  the  petition  and 
iment    of    dower,    which    was    likewise    charged 

premises.  The  petition  avers  that  the  plaintiff 
)  considerable  cost  in  defending  against  said  suit; 
is  fully  paid  the  rent  due  under  the  lease,  up  to 
of  the  commencement  of  said  dower  suit,  and 
s  paid  the  first  two  installments  of  dower  assessed 
m ;  that  Mrs.  Cassilly's  age  is  sixty-six  years,  and 

of  her  dower  interest  in  the  premises  is  $2,800; 

petitioner  claims  a  judgment  for  the  amount  of 
nd  charges,  and  payments,  and  for  the  further  sum 
being  the  alleged  value  of  the  incumbrance  created 
iroperty  by  the  assignment  of  dower  therein, 
.pie  question  presented  for  our  decision  is,  to  what 
s  the  plaintiff  entitled,  under  the  case  above  set 
e  only  covenant  in  this  lease  alleged  to  be  broken 
liet    enjoyment;   that   is,   that   the   lessees   should 

occupy  and  enjoy  said  premises,  without  the 
erruption  of  any  person  or  persons,  during  the 
lis  covenant  relates  to  an  interruption  of  the 
,  and  does  not  regard  the  title.  Hence  it  is  not 
iless  there  be  an  eviction  from,  or  some  actual 
e  in  the  possession,  3  Johns.  471,  Waldron 
y;  5  lb.  120,  Kortz  v.  Carpenter;  13  lb.  105,  Hall 
13  lb.  236,  Kerr  v.  Shaw.      In  the  first  of  these 

land,  when  sold  and  conveyed,  was  incumbered 
Drtgage,  which  was  afterward  foreclosed  in  chan- 
iold,  and  purchased  in  by  the  grantee  in  the  deed: 
e  no  breach  of  the  covenant  for  quiet  enjoyment, 
o  actual  ouster.     In  the  second  case,  it  was  held 

breach  that  the  premises  were  held  adversely  at 
of  the  deed  executed,  because  as  possession  had 
n  taken  under  the  deed,  there  could  be  no  evic- 

the  third,  there  was  a  covenant  also  against 
ices,   and   it   was   held   no   breach   of   the   former 
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covenant  that  plaintiff  was  compelled  to  pay  off  a  judgment 
against  the  property,  though  it  was  a  breach  of  the  latter 
covenant.  In  the  fourth,  it  was  held  that  a  recovery  in 
ejectment,  without  a  writ  of  possession,  was  not  a  breach 
of  the  covenant. 

What  amounts  to  an  eviction  sufficient  to  support  the 
action,  has  been  the  subject  of  some  uncertainty;  but  it 
must  undoubtedly  be  such  an  interruption  to  the  possession 
as  substantially  to  deprive  the  grantee  of  a  portion  of  its 
benefits.  Our  Supreme  Court  has  furnished  a  rule  in  the 
analogous  covenant  of  general  warranty,  a  breach  oi  whicii, 
it  is  said,  is  only  rendered  complete  by  an  eviction,  which 
is  a  sufBcient  guide  for  our  present  decision.  In  Tuite  v. 
Miller,  an  action  was  brought  on  a  covenant  of  warranty, 
to  recover  as  for  an  eviction  upon  an  assignment  of  dower, 
precisely  similar  to  that  made  in  the  present  case.  Tlie 
court  say,  "there  is  no  doubt  but  that  the  claim  of  dower  is 
covered ,  by  a.  covenant  of  general  warranty.  The  doubt 
in  the  case  is,  whether  the  facts  show  a  sufficient  eviction. 
There  must  be  an  eviction,  or  something  equivalent.  The 
regular  mode  of  assigning  dower  is  by  metes  and  bounds,  and 
putting  the  widow'  into  possession  of  the  part  so  assigned. 
Had  that  been  done,  it  would,  without  doubt,  have  been  an 
actual  eviction.  The  statute  provides,  that  when  dower 
can  not  be  conveniently  assigned  by  metes  and  bounds,  it 
shall  be  assigned  in  a  special  manner,  as  of  a  third  part  of  the 
rents,  issues  and  profits.  The  manner  of  assignment  then, 
was  in  the  discretion  of  the  court,  and  any  special  mode 
adopted  by  the  court  sliould  be  considered  as  equivalent  to 
the  regular  mode,  and  substantially  an  eviction ;"  5  Western 
Law  Jour,  414.  And  yet,  in  17  Ohio,  70,  Johnson  v.  Nyce's 
Ex'rs,  where  this  nde  was  approved,  it  was  held  that  an 
assignment  of  dower,  under  a  decree  of  court,  not  chargtd 
specifically  upon  the  land  itself,  but  made  a  personal  charge 
upon  the  defendant  in  respect  of  the  land,  to  be  enforced 
by  execution  and  paid  by  him,  was  not  an  eviction  so  as  to 
charge  the  vendor  upon  his  covenant  of  warranty,  but  an 
incumbrance   upon    the   land,   so   as   to   charge   him   upon 
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i^inst  incumbrance.  According  to  the  doctrine 
lere  has  been  a  substantial  eviction  of  the  plain- 
present  case  from  one-third  of  the  premises — 
)m  the  benefit  of  the  one-third  part.     The  rule 

upon  an  ouster,  or  eviction,  is  now  well  settled 
e  case  of  an  entire  eviction,  the  amount  of  con- 
Loney,  with  interest  for  such  time  as  will  be 
>  cover  a  claim  for  mesne  profits ;  in  case  of  a 
ion,  such  proportion  of  the  purchase-money  and 
the  part  lost  bears  in  value  to  the  part  retained, 
i,  Morris  v.  Phelps;  17  Ohio,  70,  Johnson  v. 
■s;  Tuite  v.  Miller,  5  W.  L.  J.  Had  the  present 
chased  the  premises  in  fee,  with  like  covenants, 
lave  been  entitled  to  recover  the  value  of  the 
i  or  charge  fixed  upon  the  premises,  to  be  esti- 
rding  to  the  tables  of  annuities,  not  exceeding, 
e  one-third  part  of  the  consideration  paid  for 
■.  Tuite  V.  Miller,  5  W.  L.  J. 
interest  in  the  property  is  that  of  a  termer  or 
ly.  The  consideration  yielded  by  him  for  its 
is  an  annual  stipend,  or  sum,  payable  quarterly, 
ion  thus  to  pay  is  dependent  'upon  the  right  to 

enjoy,  and  is  coextensive  with  it.  When  the 
efore,  is  ousted  of  his  possession,  or  deprived  of 
y  a  paramount  title,  his  obligaticMi  to  pay  rent 
bert  on  Rents,  145 ;  3  Cruise,  313,  title  28,  ch,  3, 
lor's  Landlord  and  Tenant,  §317;  2  Hill,  106; 
j8.  And  forasmuch  as  the  parties  have  agreed 
Its  to  be  paid  are  a  fair  equivalent  for  the  occu- 
le  land,  and  the  privation  of  the  latter  relieves 
From  his  obligation  to  pay  the  former,  it  follows 
h  release  from  obligation,  he  is  fully  indemnifisd 

of  his  possessions,  whether  in  whole  or  in  part, 

recover  no  damages  from  his  landlord  for  such 
here  the  tenant  is  evicted  from  part  of  the  land 
:nt  will  be  apportioned  if  he  continues  to  occupy 
,  and  he  shall  be  released  from  the  payment  of 
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SO  much  as  is  equivalent  to  the  value  of  the  part  ev'cteo 
I  Co.  Lit.  148 ;  3  Cruise,  title  28,  ch.  3,  §32 ;  Taylor,  §385 
3  Co.  22,  59,  Walker's  case. 

In  the  present  case,  then,  the  plaintiff,  having  beec 
evicted  from  the  one-third  of  the  premises  leased,  by  a 
paramount  title,  is  no  longer  under  any  obligation  to  pa; 
rent  for  the  part  thus  evicted,  and  by  such  release  is  indem. 
nified  for  the  loss  of  such  possession,  and  can  only  recovei 
nominal  damages  therefix.  It  is  claimed,  however,  on  thi 
part  of  the  iJaintiff,  that  an  eviction,  to  warrant  a  reteasi 
from  payment  of  rent,  must  be  actual,  not  constructive 
and  that  here  there  has  been  no  actual  eviction  from  ani 
part  of  the  premises.  If  this  were  true,  then  the  plaintiff 
by  his  own  showing,  would  have  no  cause  of  action,  for  wi 
have  already  seen  that  the  covenant  of  quiet  enjoyment,  0; 
of  warranty,  is  not  broken  without  an  eviction.  But  it  i; 
not  true,  as  claimed  by  plaintiff.  For  it  is  sell-evident 
that  if  the  eviction  be  such  as  to  authorize  a  judgment,  ii 
an  action  on  the  covenant,  for  the  return  of  the  considera 
tion  paid,  or  of  so  much  as  will  be  equivalent  to  the  por 
tion  of  land  lost,  so  must  it  authorize  a  refusal  to  pay  sucl 
consideration  when  the  same  is  to  become  due  in  th' 
future. 

Neither  does  it  matter  that  the  reversion  has  ■  been  as 
signed  to  another.  The  reversioner  has  no  claim  upon  th' 
tenant  for  rent,  other  than  in  respect  of  the  occupancy,  am 
to  the  extent  of  such  occupancy.  And  it  is  plain  to  ou 
minds  that  Purcell,  since  the  time  when  the  dower  has  beei 
herein  assigned,  and  made  chargeable  upon  the  premise! 
can  not  enforce  a  claim  against  the  plaintiff  for  the  rent  c 
this  one-third  part  of  the  premises  so  assigned,  and  tha 
any  payment  thereof,  voluntarily  made  by  Geyer,  was,  0 
would  be,  without  consideration,  and  so  no  just  charg 
upon  the  representatives  of  the  lessor.  It  is  equally  plai 
that  Purcell,  who  is  thus  ousted  or  evicted  of  the  cm 
third  part  of  his  reversion,  has  his  remedy  over,  upon  tli 
covenants   in   his   deed,   against   the   representatives   of  hi 
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assilly,  to  the  extent  of  the  incumbrance  created 
>wer  estate,  not  exceeding,  in  any  event,  the 
)art  of  the  consideration  expressed  in  the  deed 
uice  to  him.  What  that  recovery  should  be 
d  upon  the  case  which  may  be  made,  in  the 
be  furnished  by  him,  or  by  proof  taken  in  the 

n  made  by  the  plaintiff,  to  treat  the  assignment 
not  as  an  eviction  pro  tanto,  but  as  a  charge  or 
:e  upon  the  property,  which  the  plaintiff  is  en- 
er  his  covenant  for  quiet  enjoyment,  to  have 
t  a  cost  equal  to  its  entire  value,  which  is  said  to 
is  wholly  inadmissible,  and  would  lead  to  three 
jnjust  results: 

fht,  in  an  ordinary  case,  be  the  means  of  giving 
f  a  fee  simple  title  to  the  whole  property,  without 
jn,  because  of  a  temporary  interruption  to  the 
of  the  one-third  part.  Thus,  had  the  doweress, 
being  sixty-six  years  of  age,  been  but  twenty-five 
he  incumbrance,  instead  of  being  $2,800,  would 
at  least  twice  that  sum,  or  more  than  the  whole 
oney  of  the  property.  So  that,  on  recovering 
rice  of  a  temporary  incumbrance  upon  one-third 

property,  the  plaintiff  would  be  able  to  buy  in 
eversion. 

the  plaintiff  had  recovered  the  value  of  the 
e,  he  might  surrender,  to  the  reversioner,  a  pos- 
1  incumbered,  who  would  now  have  the  same 
ction  against  his  grantor,  and  thus  the  latter 
me  twice  chargeable  for  the  same  cause, 
lid  give  the  lessee  a  greater  claim  for  damages, 
an  eviction  from,  or  charge  upon,  the  one-third 

premises,  than  he  would  have  had  if  the  whole 
aken  from  him.  since  in  this  latter  event,  as  we 
y  seen,  he  would  have  had  no  claim  at  all. 
T  actual  loss  which  the  plaintiff  has  sustained, 
isated   for  by  the   abatement  of  rent,   since   the 
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charge  of  dower  became  fixed  upon  the  property — thai  is, 
the  time  of  bringing  the  action  for  dower — is  the  cost  and 
expense  of  defending  against  the  dower  action,  including 
reasonable  counsel  fees.  For  the  amount  of  these,  if  ascer- 
tained, the  plaintiff  will  be  entitled  to  judgment.  He  will 
also  be  entitled  to  a  credit,  against  Purcell,  for  one-third 
of  the  rents  due  since  the  filing  of  the  petition,  and  to 
an  injunction  restraining  him  from  collecting  more  than 
two-thirds  of  the  future  rents  during  the  continuance  of 
the  dower  incumbrance. 

What  remedy  Purcell  shall  have  over  against  the  repre- 
sentatives of  Cassilly,  will  be  considered  when  his  claim 
shall  be  properly  presented  by  answer. 

In  pursuance  of  the  opinion  thus  indicated,  the  cause 
will  be  remanded  to  special  term,  with  instructions  to  pro 
ceed  accordingly. 


William  F.  R<elofson  and  Wife  v.  Cbarles  Atwatek. 

I,  The  plaintiff  below,  living  in  Connecticut,  agrees,  through  his  ageiit 
in  Cincinnati,  where  the  defendant  resides,  to  lend  money  to  the  lat- 
ter, with  interest  at  the  rale  of  ten  per  cent,  per  annum.  The  monej 
is  advanced  by  means  of  a  draft,  drawn  by  his  agent  upon  the  plainliH 
in  Connecticut,  which  he  accepted,  making  it,  by  his  acceptance,  pay- 
able in  New  York,  where  it  was  paid  at  maturity.  The  defendant's 
notes  for  the  repayment  of  the  loan  are  taken  in  Cincinnati,  ex- 
pressed to  be  payable  in  New  York.  Held:  That,  whether  the  trans- 
action be  treated  as  consummated,  by  the  exchange  of  the  notes  and 
draft  in  Cincinnati,  or  as  open  until  actual  payment  of  the  draft  in 
New  York,  the  contract  is  governed  by  the  laws  of  Ohio,  and  being 
valid  by  its  laws,  a  mortgage  on  land  in  this  State,  given  to  secure 
the  payment  of  the  notes,  is  valid. 

a.  A  power  of  attorney,  authorizing  the  attorney  "to  negotiate  any  loan 
or  loans  of  money,  etc.,  to  contract  any  debt  or  debts,  and  to  secure 
the  same  by  executing"  a  mortgage  on  real  estate,  is  sufficient  10 
justify  the  agent  in,  and  bind  his  principal  by,  receiving  a  draft 
instead  of  cash,  in  payment  of  the  money  agreed  to  be  loaned;  and 
the  draft  being  paid  at  maturity,  the  securiiies  given  for  the  repay' 
ment  of  the  loan  are  binding  from  their  delivery. 
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am  F.  Roelotson  and  wife  v.  Charles  Atwater. 

Term, — Proceeding  in  error  to  reverse  a  judg- 
ed by  Ghdson.  J.,  in  favor  of  the  defendant  in 
special  term  of  June,  a.  d.  1855. 

;ufficiently  appear  in  the  decision. 

;s,  for  plaintiffs  in  error, 

&  Perry,  for  defendant  in  error, 

J.,  delivered  the  opinion  of  the  court. 

petition  in  error  to  reverse  a  judgment  rendered 

ision  at  special  term.     The  facts  of  the  case,  as 

in  the  pleadings  and  bill  of  exceptions,  are 
;:  In  September,  1852,  Emily  Avery,  one  of 
i,  then  unmarried,  executed  a  power  of  attor- 
form  of  law,  in  favor  of  George  Hatch,  author- 
n  her  name  and  place,  to  sell  and  convey,  for 
ind  upon  such  terms,  as  he  might  thing  proper, 
art  of  her  real  estate,  wherever  situated ;  and 
name,  "to  negotiate  any  loan  or  loans  of  money, 
ract  any  debt  or  debts,  and  to  secure  the  same 
J  in  her  name  a  mortgage  therefor  upon  any  of 
tate;  and  also,  in  her  name,  to  demise  and  lease 
eal  estate ;  and  to  receive  all  such  purchase- 
s,  and  rents,  and  give  receipts  for  the  same;  to 
s,  etc."^lhe  said  Emily  "thereby  ratifying  and 
ill  such  sales  made,  loans  negotiated,  debts  con- 
ds,  mortgages,  or  leases  executed,  receipts  for 
gains,  and  agreements,  as  shall  be  made  or 
;d  in  the  premises."  In  virtue  of  this  power, 
)tiated  in  Cincinnati  with  John  D.  Jones,  as 
twater,  for  a  loan  of  $10,000,  for  five  years  from 

September,  1852,  with  ten  per  cent,  interest, 
li-annually — interest  and  principal  to  be  paid  in 
and  thereupon  a  note  was  executed  by  Hatch, 
le  and  behalf  of  said  Emily,  in  favor  of  the 
r   the    payment    of  $10,000,    of   the   following 
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"$io,ooo.  Cincinnati,  Sept.  lo,  1852. 

Five  years  after  date,  I  promise  to  pay  to  the  order  ol 
George  Hatch  ten  thousand  dollars,  at  the  office  of  the  Ohic 
Life  Insurance  and  Trust  Company,  in  New  York,  and  il 
not  paid  at  maturity,  interest  thereafter  at  the  rate  of  ten 
per  cent,  per  annum  until  paid,  for  value  received. 

EMILY  AVERY. 

By  George  Hatch,  her  Attorney  in  fact." 

And  ten  other  notes,  of  similar  purport,  for  the  paymeni 
of  $500  each,  at  periodical  intervals  of  six  months.  Tc 
secure  the  payment  of  these  notes.  Hatch  executed  a  mort- 
gage, in  the  name  of  Emily  Avery,  conveying  certain  rea 
estate  in  the  city  of  Cincinnati  to  said  Atwater,  conditionei 
to  be  void  on  payment  of  said  notes.  The  notes  ani 
mortgage  were  delivered  to  Jones,  as  agent  for  Atwater 
and  at  the  same  time,  Jones,  in  his  individual  name,  drev 
a  draft  upon  Atwater,  in  favor  of  Hatch,  for  $10,000,  pay 
able  one  day  after  sight,  and  addressed  to  Atwater  at  Nev 
Haven,  Connecticut,  which  draft  was  accepted  by  Hatch  b 
lieu  of  cash,  and  the  transaction  was  closed,  subject,  how 
ever,  to  be  defeated  should  the  draft  not  be  paid.  Th' 
draft  was  presented  in  due  season  by  Hatch  to  Atwater.  a 
New  Haven,  for  acceptance;  it  was  accepted,  payable  a 
the  office  of  David  H.  Nevins,  New  York,  and  was  paid  b 
Nevins  to  Hatch,  on  its  presentment  for  payment.  At  th 
date  of  this  transaction,  Atwater  was  a  resident  of  Connet 
ticut;  the  other  parties  resided  in  Cincinnati.  Miss  Aver 
subsequently  intermarried  with  the  plaintiff  in  error.  Mi 
Rcelofson.  One  of  the  interest  notes  falling  due  and  re 
maining  unpaid,  an  action  was  brought  by  Atwater  to  er 
force  payment,  by  sale  of  part  of  the  mortgaged  prcmisei 
It  was  contended  on  the  part  of  the  defendants,  that  b 
the  law  of  New  York,  where  these  notes  were  payablt 
securities  given  for  the  loan  of  money  at  more  than  seve 
per  cent,  are  void  absolutely;  and  as  the  notes  were  thi 
void  by  the  law  of  New  York,  payment  of  them  could  n< 
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in  Ohio.  But  the  court  overruled  the  defense, 
idgment  for  the  plaintiff,  Atwater,  which  we  arc 
D  reverse. 

;  two  points  of  view  under  which  the  rights  of 
below  may  be  considered : 

\ng  the  transaction  for  a  loan  as  consummated 
vhen  the  mortgage  was  delivered. 
:ng  the  transaction  as  open  until  actual  pay- 
money  by  Atwater  to  Hatch. 
;  first  point  of  view,  it  seems  to  us,  there  can  be 
at  the  parties  treated  the  loan  as  cotni^ete  when 
were  executed  and  exchanged  at  Cincinnati, 
ge  was  delivered  absolutely,  and  placed  at  once 

The  draft  was  given  by  Jones,  in  his  own  name, 
',  with  full  reliance  by  him  and  Hatch  that  it 
romptly  honored,  and  was  certainly  treated   as 

equivalent.  It  resulted  finally  in  cash,  to  the 
of  Hatch.  Now,  in  this  view  of  the  matter, 
ion  was  complete  on  the  loth  day  of  September, 
;  and,  although  it  might,  perhaps,  have  been 
r  Hatch,  had  the  draft  not  been  honored,  yet 
ed  it  was  irre\'Ocable,  and  related  to  the  time  of 
In  this  point  of  view,  the  loan  was  essentially 
insaction,  and  if  so,  notwithstanding  it  is  to  be 
ew  York,  it  is  conceded  by  defendants'  counsel 

be  governed  by  the  laws  of  Ohio,  which  would 
I.  But  it  is  said,  on  the  part  of  the  defendants 
Hatch  had  no  authority  to  mortgage  except  to 
n  of  money,  whereas,  here,  at  the  date  and  de- 
'  mortgage,  there  was  no  loan  of  money  in  fact. 
promise  for  a  loan,  and  so  the  mortgage  and 
o  effect  until  the  money  was  absolutely  received 

seems  to  us  that  this  view  of  the  power  given 
JO  limited.  The  authority  is,  "to  negotiate  any 
5  of  money,  etc,  to  contract  any  debt  or  debts, 
re  the  same  by  executing  in  her  name  a  mort- 
or,  etc."    Now,  we  apprehend  that  the  power 
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to  negotiate  loans,  and  to  contract  debts  therefor,  includes 
the  authority  to  contract  for  a  loan  in  futuro,  and,  upon  \be 
making  of  such  a  contract,  to  give  the  proper  security  for 
its  performance.  So  that  when  the  requisition  is  for  a  loan 
of  money  in  fact,  for  which  a  draft  is  given,  resuhing  ulti- 
mately in  payment,  security  may  be  given  upon  the  receipt 
of  the  draft,  which  will  be  binding  from  its  date,  and  not 
merely  from  the  date  of  payment. 

But,  secondly,  treating  the  securities  as  not  absoluteiy 
binding,  or  operative,  until  there  was  a  final  payment  o£ 
the  money,  by  what  law  is  the  contract  to  be  governed, 
or  how  is  the  case  substantially  altered?  The  place  where 
the  contract  for  a  loan  was  made  was  here  in  Ohio;  the 
place  where  the  securities  were  executed  and  delivered,  on 
both  sides,  was  here.  The  obligation  to  make  payment,  on 
the  part  of  Atwater,  was  general.  Wherever  he  might  bs 
found,  the  money  could  be  demanded  from  him  on  the  part 
of  Hatch.  He  was  under  no  obligation  to  pay  in  New- 
York,  and  could  not  be  called  upon  to  place  the  money 
there.  The  contract  was  not  made  with  reference  to  any 
such  payment,  and  so  was  in  no  sense  whatever  a  New 
York  contract.  On  the  contrarj',  the  obligation  to  pay 
was  created  in  Ohio,  by  the  act  of  Atwater's  agent  there- 
acknowledged  and  ratified  by  the  acceptance  of  the  draft 
in  New  Haven.  His  acceptance  to  pay  in  New  York  was 
a  new  obligation  as  to  the  place  of  payment,  having  no 
reference  to  the  terms  of  the  loan  itself,  which  had  been 
previously  fixed.  Payment  of  the  money  in  New  York 
was  not  the  making  or  the  consummation  of  any  agreement 
there.  It  was  the  fulfillment  of  an  obligation,  already  de- 
volved upon  Atwater  by  the  act  of  his  agent  in  another 
State,  the  fulfillment  of  which  in  New  York  was  done 
perhaps  for  the  convenience  of  the  parties,  but  certainly 
with  no  apparent  intent  to  violate  the  policy  of  any  law  of 
the  State  of  New  York.  There  can  be  no  question  that 
Atvrater  was  liable  to  pay  the  draft,  drawn  upon  him  at 
New    Haven,  according   to    its    presentment,    and    that   i! 
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d  there  been  made,  the  loan  would  have  been 
:ad  of  paying  there,  he  agreed  to  place  the  money 
rk  for  a  consideration  already  received,  and  on 
lent,  if  violated,  was  liable  to  an  action.  But  if, 
e,  Atwater  was  liable  to  an  action  for  non-pay- 
ayment,  when  made,  could  not  be  considered  un- 

ew  of  the  case,  we  are  of  opinion  that  the  judg- 
was  correct,  and  should  be  afBrmed. 
:  affirmed. 


s  Heidenheimek  &  Co.  V.  W.  E.  Ocbobn. 

nition  hag  btm  filed  under  section  23D  of  the  code,  and  an 
lachment  allowed,  and  subsequentlr,  on  the  hearing  of  a 
liai  effect,  ihe  order  of  attachment  is  dismissed,  the  proper 
also  to  enter  judgment  dismissing  the  action, 
section  of  the  code,  to  justify  the  attachment,  the  fraudu- 
to  injure  the  creditor,  or  secure  some  benefit  to  the 
•t  appear  actually  to  exist:  it  is  not  necessarily  sufficient 
It  intent  that  it  appears  that  the  actual  or  even  the  neces- 
uences  of  the  sale  afe  to  hinder  arid  delay  creditors. 

Term. — Proceeding  in  error  to  reverse  a  judg- 
nissal  rendered  by  Storer,  J.,  ?t  February  term. 


of  the  case  sufficiently  appear  in  the  decision. 

\.ndrews,  for  plaintiffs  in  error. 

agher  and  W.  C.  McDowell,  for  defendant  in  error. 

J.,  delivered  the  opinion  of  the  court, 
tiffs  in  this  case  filed  their  original  petition  under 
at  the  code,  for  the  purpose  of  procuring  an  attach- 
ietendant'.s  property,  before  thematurity  of  plaintiffs* 
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claim,  on  the  ground  that  the  defendant  had  sold  and  con- 
veyed the  greater  part  of  his  property,  with  the  "fraudideni 
intent  to  defraud  his  creditors."  The  affidavit  in  support  ol 
the  application,  set  forth  substantially  that  the  defendant  bail 
agreed  to  sell  his  entire  stock  of  goods,  at  seventy-five  pei 
cent,  of  their  cost  value,  to  Davis,  Hughes  &  Co.,  for  lands  in 
the  State  of  Wisconsin,  at  a  wholly  fictitious  valuation,  and 
had  partly  executed  said  sale ;  that  defendant  was  insolvent, 
owing  debts  to  the  amount  of  forty  thousand  dollars;  and 
that  said  sale  was  made  without  consulting  any  of  his  cred- 
itors, and  without  making  provision  for  the  payment  of  his 
debts.  Upon  this  affidavit  an  attachment  was  allowed,  and 
property  seized.  Subsequently  the  case  came  before  the  court 
on  motion  to  dismiss  the  attachment;  upon  which  molior 
oral  testimony  was  heard,  and  the  court  being  of  the  opin- 
ion,  upon  the  evidence,  that  the  defendant,  in  the  making  ol 
said  sale,  had  no  actual  design  of  committing  fraud  upon  hi; 
creditors,  and  that  the  charge  of  fraud  in  the  plaintifTs'  afii' 
davit  was  not  sustained  by  the  proofs,  dismissed  the  attach 
ment,  and  afterward  the  petition  itself;  to  which  order  o 
dismissal  and  judgment  the  plaintiffs  excepted,  and  to  reversi 
the  same  have  brought  the  present  action. 

As  to  the  final  judgment  we  have  no  doubt  it  was  properh 
entered,  if  the  attachment  was  properly  dismissed.  Seciiot 
232  of  the  code  provides  that  "if  the  court  or  judge  refuse  tc 
grant  an  order  of  attachment,  the  action  shall  be  dismissed.' 
It  is  true  that  there  is  no  e.xpress  provision  of  the  code  author 
izing  or  requiring  the  dismissal  of  the  action  upon  the  diJ 
solving  of  an  attachment  thus  granted.  But  the  former  seem; 
the  necessary  result  of  the  latter.  TTie  sole  object  of  tl" 
attachment  is  to  secure  the  plaintiffs  against  the  consequence; 
of  the  defendant's  fraud.  Where  the  debt  is  not  due  tin 
plaintiff  has  no  cause  of  action,  except  to  secure  himself.  Thi 
attachment,  therefore,  lies  at  the  foundation  of  the  action.  I 
it  be  refused,  in  the  first  instance,  the  action  is  ip^  facto  dis 
missed;  if  granted  and  dissolved,  as  the  foundation  of  thi 
action  is  gone,  the  superstructure  must  go  with  it. 
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I  and  only  question  in  the  case  is  as  to  whether  the 
d  in  vacating  the  order  of  attachment.  And  the 
f  this  depends  upon  the  further  question,  whether 
:ion  of  fraud,  set  forth  in  the  affidavit  accotnpany- 
intiffs'  petition,  was  true  or  false?  The  court  below 
:  it  was  not  sustained  by  the  evidence  heard,  and 
was  no  fraudulent  intent,  on  the  part  of  the  defend- 
dtsposition  of  his  property,  to  defraud  his  creditors, 
of  exceptions  docs  not  embody  the  evidence  heard 
ition.  No  affidavits,  either  pro  or  con,  have  been 
with  the  record ;  and  wc  are  therefore  left  to  deter- 
]uestion  upon  the  finding  of  such  facts  as  the  judge 
I  the  motion  thought  proper  to  show  upon  the 
Tie  facts  thus  found  are  simply  these:  That  at  the 
e  agreement  to  sell,  the  defendant  was  in5<4vent, 
ts  to  the  amount  of  $60,000  and  upward,  and  hav- 
c  of  goods  on  hand  of  the  value  of  $21,000,  besides 
g  credits,  and  interest  in  real  estate  of  a  value  not 
1 ;  that  the  goods  were  rated  and  scAd  to  Davis  & 
ir  fair  value,  for  which  the  latter  gave  their  certifi- 
cation of  land  warrants  for  three  hundred  and 
■es  of  land  in  Wisconsin,  a  deed  for  five  hundred 
'  acres  of  land  in  Wisconsin,  an  assignment  of  a  title 
ighty  acres  in  Illinois,  and  a  land  warrant  for  one 
nd  eighty  acres  of  land  not  yet  located,  and  to 
d  titles  could  have  been  made;  that  these  lands 
at  $12.50  per  acre,  and  if  they  should  fall  short  at 
of  paying  tor  the  goods,  the  deficiency  was  to  be 
and  twelve  months ;  that  the  property  thus  taken, 
ooks  of  account  and  bills  receivable  of  defendant, 
property  in  store,  were  shortly  after  conveyed  and 
)y  the  defendant,  to  Thomas  J.  Gallagher,  for  the 
all  his  creditors;  but  that  defendant  owned  other 
in  different  parts  of  the  United  States,  which  was 
lonveyed;  that  the  above-named  sale  and  assign- 
made  by  defendant  upon  consultations  with,  and 
'nt  request  of,  his  friends,  but  without  notice  to  any 
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of  his  creditors ;  that  defendant  had  no  knowledge  of  the  na- 
ture and  value  of  the  lands  he  was  to  receive  except  what  h« 
learned  from  the  representations  of  Davis  &  Bramwell ;  thai 
defendant,  in  all  this,  was  actuated  by  honest  motives,  and  had 
no  actual  design  of  committing  fraud. 

As  matter  of  taw,  arising  upon  these  facts,  the  court  find 
that  the  charge  of  fraud,  set  forth  in  the  plaintiffs'  affidavit. 
is  not  sustained,  and  therefore  the  attachment  is  ordered  to 
be  dismissed. 

By  reference  to  section  230  of  the  code  it  will  be  seen 
that  an  attachment  may  be  issued  "when  a  debtor  has  sold, 
conveyed,  or  otherwise  disposed  of  his  property,  with  the 
fraudulent  intent  to  cheat  or  defraud  his  creditors,  or  to  hin- 
der or  delay  them  in  the  collection  of  their  debts."  The 
intent,  that  is  fraudulent  intent,  is  made  the  essence  of  th<' 
right  to  issue  an  attachment — an  intent  or  purpose  to  hinder 
and  delay  creditors.  Tlie  court  has  found  that  in  point  of 
fact  there  was  no  such  intent  in  the  present  case,  and  how  can 
we  gainsay  this  finding  in  the  absence  of  the  testimony  upon 
which  it  was  predicated?  It  is  claimed  on  the  part  of  the 
plaintiffs  that  the  intent  must  be  inferred  from  the  consequence 
of  the  act,  and  if  the  necessary  consequence  of  the  act  be  to 
hinder  or  delay  creditors,  the  necessary  inference  is  that  such 
was  the  intent  of  the  party,  and  therefore  it  was  fraudulent. 
To  this  conclusion  we  can  not  assent.  The  effect  of  such  a 
doctrine  would  be  that  no  debtor,  in  failing  circumstances, 
could  seH  his  property  on  credit,  however  advantageous  he 
might  deem  such  a  sale  to  be  for  himself  and  his  creditors. 
To  constitute  such  a  sale  fraudulent,  it  must  be  with  a  fraud- 
ulent intent  to  delay  or  hinder  the  creditor,  that  is,  an  intent 
to  injure  him,  and  reserve  some  supposed  benefit  to  the  debtor. 
But  if  we  come  to  consider  the  plaintiffs'  proposition  to  the 
fullest  extent,  do  the  facts  found  by  the  court,  irrespective  oi 
the  finding  as  to  the  matter  of  actual  intent,  necessarily  re- 
quire us  to  infer  such  intent?  Is  it  by  any  means  clear  thai 
the  creditors  of  the  defendant  have  been,  or  could  have  been, 
injured  by  this  sale  or  exchange  of  property?    Plaintiffs  rely, 
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davit,  upon  two  prominent  facts;  first,  the  sale  of 
w  rates,  and  second,  the  sale  of  lands  at  high  rates. 
:,  first,  that  the  goods  were  sold  at  a  fair  price: 
I'as  in  proof  that  the  lands  were  worth  the  price  at 
were  taken:  third,  it  is  found  that  the  stock  of 
old.  What  they  could  have  been  sold  for  is  not 
th,  it  does  not  appear  that  the  lands  may  not 
just  as  saleable,  and  at  as  high  a  price,  as  the 
icre  is,  therefore,  no  injury,  in  fact,  found  to  have 
ioned  to  creditors  by  the  sale,  and  no  intent  to 
en. 

have  said  that  the  fact  of  taking  the  lands  upon 
ntations  of  the  owner  was  a  circumstance  of  sus- 
ue,  it  may  have  been,  but  it  is  not,  of  itself,  fraud- 
ch  would  depend  upon  the  character  of  the  dealer, 
id  upright,  he  might  safely  rely  upon  his  represen- 
lout  being  subjected  to  the  imputation  of  fraud, 
lecessary  to  consult  creditors  as  supposed.  Defend- 
ght  to  consult  friends. 

atever  we  may  suspect  or  believe,  we  can  not  say, 
finding  of  the  jndge  at  special  term  on  the  whole 
at  the  creditors  of  the  defendant  were  to  be  either 
hindered  by  the  sale  referred  to,  and  that  there 
ulent  design  so  to  injure  and  hinder  them. 
t  affirmed. 


SON  Robert  v.  New  Engl.\nd  Mutual  Life 
Insurance  Comp.\ny. 

lor  liie  insurance  are  not  contracts  of  indemnity,  like  those 
larine  insurance:  they  are  agreements  on  the  part  of  the 
Jay  a  prescribed  sum,  no  more  and  no  less,  if  the  person 
a  insured  shall  die  within  the  time  for  which  the  risk  was 

um  to  be  paid  on  life  insurance  is  always  paid,  or  secured 
In  advance,  ff  there  is  a  failure  to  pay  at  the  time,  when 
IS  of  the  policy  it  is  to  be  paid,  the  risk  is  at  an  end. 
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3.  When.,  by  the  terms  of  the  policy,  a  portion  of  the  annual  premiun 
IS  to  be  paid  in  advance,  and  the  residue  in  six  months,  and  a  noI<  i 
taken  (or  the  deferred  payment,  a  failure  to  pay  the  note  at  matnrit; 
defeats  the  policy,  so  that  if  within  the  year,  but  after  the  not 
became  due  and  was  unpaid,  the  life  should  terminate,  no  claim  cai 
be  set  up  against  the  insurer;  his  liability  no  longer  exists. 

Special  Term. — This  action  was  brought  upon  a  policy  0: 
insurance,  issued  by  the  d^endant,  on  the  life  of  Gcorgt 
W.  Sessions.  TTie  policy  stated  that,  in  consideration  0: 
ninety  dollars  and  forty  cents  paid  by  the  assured,  and  of  a 
like  sum  to  be  paid  on  the  22d  day  of  February  in  ever; 
year  during  the  continuance  of  the  policy,  the  life  ol 
Sessions  was  insured  for  seven  years  from  the  22d  day  ol 
February,  1855.  There  were  these  conditions  in  the  policy 
"In  case  the  premium  shall  not  be  paid  to  said  company  01 
or  before  the  time  herein  mentioned  for  the  payment  of  tht 
same,  then,  and  in  every  such  case,  said  company  shall  noi 
be  liable  for  the  payment  of  the  sum  insured,  or  any  pan 
thereof;  and  this  policy  shall  thereupon  cease  and  be  for 
feited."  "In  case  of  this  policy  becoming  null  and  void 
the  holder  of  the  same  will  not  be  entitled  to  a  return  0 
any  part  of  the  premium  paid  thereon."  "This  policy 
and  any  sums  that  shall  become  due  thereon  from  salt: 
company,  for  loss,  or  tor  distribution,  or  for  return  o 
premium,  are  pledged  and  hypothecated  to  said  company 
and  they  have  a  lien  thereon,  to  secure  the  payment  of  an; 
premium,  or  part  thereof,  on  which  credit  may  be  given 
and  of  any  note  or  security  given,  or  to  be  given,  to  sai( 
company  therefor;  and  on  non-payment  of  any  such  pre^ 
mium.  or  such  note  or  security,  or  any  part  thereof.  wli« 
due,  all  claim  on  this  policy  shall  be  forfeited  to  said  com 
pany,  and  the  policy  shall  be  void." 

It  appeared,  from  the  evidence,  that  when  application  foi 
the  insurance  was  made,  which  was  by  a  printed  form  use* 
by  the  company,  there  was  written  in  the  application,  b; 
the  assured,  these  words:  "Premium  payable  semi-annuall; 
in  advance."     A  policy  was  issued  upon  the  payment,  ii 
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.5.20,  and  the  giving  of  a  note  for  a  like  amount, 
t  it  was  for  premium  on  the  policy,  and  payable 
1  of  August,    1855,    with    interest    from    its    date, 

the  date  of  the  policy.  On  this  policy  there  was 
ment  by  the  agent  in  Cincinnati,  of  the  fact  that 

note  for  $45.20  had  been  taken,  and  also  a  like 
in  cash.  The  policy,  so  indorsed,  was  returned, 
n  alteration  made  in  it,  at  the  request  of  the 
'hich  alteration  was  as  to  the  interest  of  the 
.obert.     Another  policy,  with   the  desired  altera- 

ddivered  by  the  agent  in  Cincinnati,  to  the 
id  there  was  an  unintentional  omission  to  make 
:ment  as  to  the  premium  note.  This  policy  was 
which  the  action  was  brought. 
:  for  $45.20,  due  on  August  22,  1855,  was  not 
his  note  still  remaining  unpaid,  and  there  having 
;r  a  demand  of  payment  nor  an  offer  of  payment, 
,  Sessions  died  on  November  15,  1855,  and  notice 
I  was  given  to  the  agent  on  the  20th. 
as  evidence  on  the  part  of  the  defendants,  that 
list  9,  1855.  notice  of  the  day  the  note  became 
iven  to  the  maker.  It  was  claimed,  on  the  other 
10  such  notice  was  ever  received,  and  evidence 
10  show  that  the  agent  was  mistaken.  There  was 
1  the  part  of  the  plaintiff,  showing  that  it  was 
Cincinnati,  to  place  notes  in  bank  for  collection, 
t  was  the  custom  of  the  banks  and  bankers  to 
lakers  of  the  time  of  their  maturity, 
red  from  the  evidence,  that  the  note  for  $45.20, 
te  to  November  20,  1855.   had   remained   in   the 

the  agent  cf  the  company,  in  Cincinnati;  and, 
evidence  as  to  giving  notice  of  its  becoming  due, 
nothing  to  show  that  anything  had  been  done  in 
.0  it  before  the  death  of  Sessions.  After  his 
S'ovember  20.  1855.  the  plaintiff  offered  to  pay 
t  of  the  note  to  the  agent  in  Cin<:innati,  which 
I  to  receive.     On  the  policy  was  a  statement,  or 
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notice,   that   no   agent  of  the   company   was   authorized  to 
waive  any  forfeiture. 

The  action  was  submitted  to  the  court, 

Tilden,  Rairden  &  Curwen,  for  plaintiff. 

Coffin  &  Mitchell  and  Kebler  &  Force,  for  defendant. 

Gholson,  J,  Before  proceeding  to  examine  the  particular 
circumstances  of  this  case,  it  is  proper  to  consider  tlie 
clauses  of  the  policy,  having  reference  to  the  premiums  lo 
be  paid  to  the  company.  The  first  clause  is  clearly  intended 
to  show  the  amount  of  the  premiums  and  the  times  ihey 
are  to  be  paid.  Tlie  second  clause  on  the  subject  clearly 
provides  that  if  a  premium  be  not  paid  at  the  time  men- 
tioned in  the  policy,  the  company  shall  be  no  longer  liable. 
and  the  policy  becomes  void.  The  third  clause  as  clearly 
provides  that  when  the  policy  becomes  void,  and  the  liability 
of  the  company  upon  it  ceases,  there  shall  be  no  right  in 
the  header  of  the  policy  to  claim  or  recover  any  part  of  the 
premium  before  paid.  This  clause  was  intended  to  apply 
to  the  case  where  a  premium  had  been  paid  and  the  policy 
became  void  before  the  time  provided  for  the  payment  of 
another  premium.  It  might,  but  for  this  clause,  have  been 
claimed  that  the  consideration  having  failed  in  part,  there 
should  be  a  proportionate  return  of  the  premiums.  No  such 
claim  could  be  made  as  to  premiums  before  fully  earned. 
As  to  them,  such  a  provision  was  unnecessary,  and  the 
terms  of  the  clause  are  llmittd  to  any  part  of  the  premium 
before  paid,  meaning  the  current  premium  then  being 
earned.  The  last  clause  on  the  subject  of  premiums  is 
intended  to  provide,  generally,  for  circumstances  having 
relation  to  the  giving  of  credit  for  any  premium,  or  part 
thereof;  the  particular  circumstances  under  which  credit 
may  be  given  not  being  described,  but  left  to  an  arrange- 
ment between-  the  parties.  There  are  two  general  objects 
apparent:     First,  the  securing  a  lien  on  the  policy,  and  on 
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becoming  due  thereon  for  the  payment  of  any 
or  part  thereof,  on  which  credit  may  be  given, 
to  make  the  continuance  of  the  policy  depend  on 
;nt  of  any   premium,  or  part  thereof,   for  which 

been  or  might  be  given,  when  the  same  became 

been  suggested,   the   system   of  credits   the   com- 

adopted,  either  generally  or  in  the  particular 
s  not  specified  in  the  pohcy.  If  credit  was  given 
it  premium,  or  a  part  of  it,  the  mode  and  time 
thereby  fixed  as  to  any  subsequent  premium,  and 
changed  by  the  parties.  Indeed,  there  is  nothing 
icy  which  at  ail  makes  it  obligatory  on  the  com- 
intinue  to  give  credit  for  the  future  premiums, 
might  have  been  given  for  the  first.  The  clause, 
I  general  in  its  terms,  and  intended  to  apply  to 
nd  differing  circumstances,  it  is  not  necessary'  that 

of  the  clause  should  have  meaning  and  effect  as 
;s  of  the  parlies  in  the  particular  case.  As  the 
:  given,   a   portion  of  the   clause   might   have  no 

By  a  change  in  the  mode  of  giving  credit,  or  an 
of  the  time  of  credit,  its  proper  meaning  might 
!^e  clause  is  in  the  nature  of  a  fundamental  law, 
o  apply  to  such  cases  as  might  come  within  the 
md  to  the  extent  only  that  they  might  be  em- 
t  does  not  necessarily  apply,  in  all  its  parts,  to 

in  which  credit  is  given  for  a  premium,  or  a  part 
For  example,  the  portion  of  the  clause  securing  a 
le  policy,  or  on  any  sums  of  money  becoming 
)n,  might  be  operative  in  some  cases  and  not  in 

ite  dear  that  the  last  claus'e  on  the  subject  of  prc- 
nbraces  within  its  terms,  the  present  case.  The 
most  obviously  presented  by  all  the  circum- 
the  case,  and  upon  a  fair  construction  of  the 
s,  that  there  was  a  giving  of  credit  for  a  part  of 
nm.    The  whole  premium  was  not  paid  in  cash; 
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{for  one  half  of  it  a  credit  was  given,  and  a  note  taken  for 
the  amount.  The  clause,  in  express  terms,  provides  that  if 
any  note  given  to  the  company  for  a  premium,  or  a  part 
thereof,  shall  not  be  paid,  when  due,  all  claim  on  the  policy 
shall  be  forfeited  to  the  company,  and-  the  policy  shall  be 
void.  The  contingency  for  which  provision  was  thus  made, 
happened.  A  note  was  given  for  a  part  of  the  premium; 
it  became  due  during  the  life  of  the  assured,  and  was  nol 
paid. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  the  recital 
in  the  first  clause  of  the  policy,  that  the  premium  for  the 
first  year  had  been  paid,  is  conclusive,  and  precludes  the 
defendant  from  showing  that  there  was  a  giving  of  credit 
for  a  part.  It  is  claimed  that  if  a  note  was  received,  it 
must  be  considered  as  having  been  received  as  a  payment. 
Without  examining  into  the  various  decisions  upon  this 
subject,  I  think  there  are  several  satisfactory  reasons  why 
no  such  claim  can  be  sustained  in  this  case.  The  rule  would 
not,  certainly,  apply  to  a  case  where,  at  the  time  the  policy 
was  delivered,  there  was  an  indorsement  upon  it  showing 
the  truth,  that  half  the  premium  had  been  paid  and  a  pre- 
mium note  given  for  the  other  half;  nor  would  it  apply 
where  a  policy  so  indorsed,  had  been  returned  to  be  altered 
in  a  matter  for  the  benefit  and  accommodation  of  the  assured, 
and  another  policy  with  the  alteration  being  substituted, 
and,  by  mistake  and  accidental  omission,  no  indorsement  was 
made.  ITiere  is  another  reason  equally  satisfactory  to  my 
mind  why  there  is  no  estoppel  in  this  case.  The  very 
instrument  containing  the  recital  claimed  as  the  estoppel, 
also  shows  upon  its  face,  that,  notwithstanding  the  recital, 
the  existence  of  the  other  matter  is  contemplated,  and  the 
right  to  show  the  truth  is  reserved.  The  last  clause 
expressly  refers  to  "any  note  or  security  given,  or  to  be 
given"  for  the  premium,  or  any  part  thereof.  Why  refer 
to  a  note  given  at  the  time  of  the  delivery  of  the  policy 
unless  the  fact,  if  it  existed,  that  such  a  note  had  been  so 
given  might  be  shown?    There  is  still  another  reason,  which, 
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learing  upon  another  point,  it  is  proper  to  state. 
3n  and  delivery  of  the  policy  and  the  making 

of  the  note,  were  simultaneous  acts,  were  parts 

transaction,  and  as  to  the  point  of  dignity,  as 
and  in  law  on  the  same  footing,  neither  being 

Now  the  note,  on  its  face,  expressly  shows  the 
1  for  which  it  was  given,  "being  in  part  of  pre- 
ilicy  No.  5237,  of  said  company,  on  the  life  of 

Sessions."  Thus,  in  direct  terms,  negativing 
jn  tliat  the  whole  premium  had  been  paid,  and 

terms,  bringing  the  note  itself  within  the  pro- 
le  last  clause,  as  a  note  given  for  a  part  of  a 
id  therefore  a  premium  note  within  the  mean- 
:lause.     Here  it  is  proper   to  observe,   that   the 

note  that  it  was  for  a  part  of  the  premium, 
donbtedly,  the  hrst  annual  premium  of  $9040, 
1  the  fact  that  interest  is  charged  on  the  amount 
from  date,  shows  that  it  was  not  the  contract  of 
lat  the  premiums  were  to  be  paid  semi-annually. 
It  proposition  so  to  pay,  contained  in  the  appli- 
either  not  assented  to  by  the  company,  or  more 
s  understood  as  a  request  that  a  credit  of  six 
jrding  to  the  conditions  in  the  policy,  should  be 
e-half  of  each  annual  premium;  and  this  request, 
rst  premium,  was  granted,  and  the  policy  and 
ngly  executed  and  delivered, 

to  the  view  of  the  case  which  has  been  pre- 
dcfense  of  the  defendant  must  be  made  good 
each  of  the  condition  as  to  the  non-payment  of 
en  for  a  part  of  the  premium;  and  the  plaintiff 

either  generally  or  under  the  circumstances  of 
ion  some  principles  of  law  or  equity,  a  right  to 
Hthstanding  that  breach, 

;ral  rule,  when  the  terms  of  a  contract  between 
iscertained,  what  those  terms  require  is  the  law 
and  must  determine  the  rights  involved.  If  the 
i  contract  violate  no  law  or  principle  of  public 
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policy,  and  have  been  assented  to  upon  an  adequate  consi 
eration,  and  without  fraud  or  duress,  it  is  a  principle  of  t 
common  law  that  there  should  be  an  exact  and  strict  coi 
pliance.  13  Ohio,  79-83,  Easton  v.  Pa.  &  Ohio  Canal  Ci 
5  Denio,  326-329,  Kgan  v.  Mut,  Ins.  Co.  of  Albany ;  3  11 
161-162,  Beadle  v.  Chenango  Co.  Mut.  Ins.  Co.;  2  Den 
75-84,  Jennings  v.  Chenango  Co.  Mut.  Ins.  Co. 

To  the  strict  and  rigorous  rule  of  the  common  law,  as 
the  construction  and  enforcement  of  contracts  and  cc 
ditions,  an  exception  has  been  established  by  which  rej 
is  given,  in  certain  cases  upon  principles  of  equity,  agaii 
penalties  and  forfeitures.  In  some  cases,  this  relief  has  be 
obtained  in  a  court  of  law ;  in  others,  an  application  to 
court  of  equity  has  been  required.  In  what  cases  and  un( 
what  circumstances  this  relief  would  be  afforded  in  equi 
has  been  a  subject  of  no  little  discussion. 

"There  is  no  branch  of  the  jurisdiction  of  equity  mi 
delicate  than  that  which  goes  to  restrain  the  exercise  0: 
legal  right.  That  jurisdiction  rests  only  upon  this  princij 
that  one  party  is  taking  advantage  of  a  forfeiture."  "Eqi 
will  relieve  where  a  penalty  is  forfeited,  if  the  case  adn 
of  a  certain  compensation;  and  the  true  foundation  of 
relief  is,  that  when  penalties  are  designed  only  to  sec 
money,  or  damages  really  incurred,  if  the  party  obtains 
money,  or  damages,  he  gets  all  that  he  expected  or  require 
The  principle  is  not  confined  in  its  application,  to  breac 
of  covenants  for  non-payment  of  rent.  "It  is  still,  howei 
in  all  the  cases,  a  forfeiture  or  penalty  which  is  in  questio 
2  Johns.  Ch.  526-535,  Skinner  v.  Dayton.  "It  is  said,  tha 
all  cases  of  penalty  or  forfeiture,  equity  will  relieve,  if  comp 
sation  can  be  made  and  the  default  be  only  in  time.  TTie  t 
ground  of  relief  in  such  cases,  is  to  be  found  in  the  intent 
of  the  parties.  Where,  from  the  nature  of  the  agreenn 
the  penalty  is  only  intended  as  a  security  that  the  con 
eration  shall  be  performed,  a  court  of  equity  may  relit 
for,  notwithstanding  they  do  so,   they   give  the  party  i 
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tipulated  to  receive,  and  therefore  no  injury  is 
where  the  relief  would  destroy  the  substance  of 
:t,  as  if  the  thing  stipulated  be  a  collateral  act, 
ot  be  granted,  for  no  precise  value  can  be  afHxed 
let."  I  Ohio,  14,  20,  Hutcheson  v.  McNutt. 
lave  been  observed  from  the  statement  of  the 
I  the  authorities  quoted,  that  it  is  the  intention 
es  which  is  to  be  looked  at,  to  ascertain  whether, 
liar  case,  there  be  a  jM-oper  ground  for  reHef; 
e  case  be  one  of  the  exaction  of  a  forfeiture,  or 
t  granted,  would  destroy  the  substance  of  the 
ccording  to  the  real  intention  of  the  parties? 
tention  is  to  be  ascertained  from  the  nature  oi 
lent  rather  than  from  the  language  of  the  con- 
tfees.  &  Wels.  354,  Price  v.  Green.     Of  this,  the 

liquidated  damages  present  an  obvious  illustra- 
ies  can  not,  by  any  particular  phraseology,  turn 
■Qperly  a  penalty  into  liquidated  damages.  5 
1,  b,  Spencer  v.  Tilden.  It  will  be  observed  that, 
he  authorities,  the  case  of  a  collateral  act,  as  to 
alue  can  be  fixed,  is  put  as  an  example  merely, 
it  exclude  the  idea  that  there  may  be  cases  where 
n  be  obtained  when  there  has  been  a  breach  of  a 
>r  the  payment  of  money  at  the  specified  time. 

are  such  cases,  is  shown  by  the  authorities ;  2 
lity,  §1325;  13  Ves.  433,  434,  Sparks  v.  Pro.  Liv. 
rks;  I  Russ.  &  My.  506,  4  Cond.  Enp.  Ch.  533, 
homas.  But  without  inquiring  now  into  their 
)r  the  principle  on  which  they  rest,  I  proceed  to 
question,  whether  there  can  be  relief  against  the 
consequence,  in  a  policy  of  life  insurance,  of  the 
at  of  the  premium  at  the  time  it  becomes 
:ording  to  the  contract  between  the  parties, 
cult  (looking  at  the  clauses  in  the  policy)  to  see 
istinctian,  as  regards  relief  in  equity,  between  the 
it  of  an  annual  premium  at  the  stipulated  time, 
jn-payment  of  a  premium,  or  part  thereof,  for 
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which  credit  had  been  given.  If,  for  example,  the  coin{)an) 
had  given  credit  for  one-half  of  the  premium  for  a  year,  ther 
the  second  annual  premium,  as  well  as  the  part  for  whicti 
credit  had  been  ^iven,  would  become  due  at  the  same  time 
Why  should  a  different  rule  apply  ?  Was  it  not  the  intentioi 
of  the  parties,  and  is  it  not  the  nature  of  the  agreement,  thai 
they  should  stand  on  the  same  ground  ?  Indeed,  the  counse! 
for  the  plaintiff,  during  the  argument,  was  understood  tc 
claim  that  relief  would  be  proper  in  either  case,  interest  foi 
the  delay  being  sufficient  compensation  as  well  in  one  cast 
as  in  the  other,  and  if  there  be  nothing  in  the  nature  of  th< 
agreement  to  show  that  this  would  not  be  so,  the  conchisioi 
seems  just.  , 

I  shall,  therefore,  inquire,  in  the  first  place,  as  to  the  ordi' 
nary  annual  premium,  in  a  life  policy,  whether  its  non-pay- 
ment at  the  stipulated  day  really  forfeits  any  further  right 
'  or  whether  the  condition  requiring  such  payment  is  a  men 
penalty,  as  to  which  rehef  will  be  given  on  the  payment  o 
interest,  and  this  though,  while  the  premium  remained  ua 
paid,  the  assured  died?  To  the  proposition  thus  general!) 
and  simply  stated,  there  can,  I  think,  be  but  one  answer 
and,  until  it  was  presented  in  the  examination  of  the  case,  I 
had  never  supposed  there  could  be  any  doubt  but  that,  fron 
the  very  nature  of  the  contract  of  life  insurance,  the  promp 
and  punctual  payment  of  the  premiums  was  of  the  very  sutf 
stance  of  the  contract. 

An  attempt  was  made,  in  an  early  case,  to  assimilate  thi 
conditions  in  a  life  policy,  requiring  the  payment  of  the  pre 
mium,  to  the  condition  annexed  to  a  deed  conveying  rea 
estate.  But  the  court  said  that  the  analogy  did  not  hold 
and  that  the  rules  applicable  to  conditions  with  respect  ti 
lands  did  not  apply.  "This  is  a  contract  of  assurance,  am 
must  be  construed  according  to  the  meaning  of  the  parties 
expressed  in  the  deed  or  policy."  12  East,  183,  Want,  et  a 
v.  Dlunt. 

From  the  nature  of  the  contract  for  life  insurance,  it  ap 
pears  to  have  been  considered  that  the  annual  premium  no 
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to  authorize  a  recovery  something  must  have 
subsequently  between  the  parties,  which  would 
a  new  contract.  12  East,  183;  7  Mees.  &  Wels. 
V.  Fernie;  8  Geor^,  534,  Mut.  Life  Ins.  Co.  v. 
this,  the  subsequent  receipt  of  the  premium,  and 
Tiight  be  proper  evidence.  18  Barb.  541,  Euckbee 
,  A.  &  T.  Co. ;  27  Eng.  Law  and  Eq.  140,  Wing  v. 
itit,  in  the  absence  of  any  such  acts,  no  case  can  be 
w  or  in  equity,  in  which  a  recovery  was  enforced, 
however,  to  my  mind,  a  still  stronger  reason  why, 
■dinary  annual  premium  in  a  life  policy,  there  can 
'  in  case  of  its  non-payment  on  the  day  specified. 
:t  is  of  the  description  which  is  termed  unilateral, 
continue  from  year  to  year  is  in  the  nature  of  a 
ecured  by  the  agreement  of  the  company.  It 
ived  or  abandoned  by  the  party,  and  the  company 
It  to  thrust  it  upon  him  without  his  consent,  ex- 
ihe  mode  and  at  the  time  appointed,  and  the  very 
the  business  of  the  company  requires  that  they 
w,  at  the  time,  whether  their  agreement  is  to  con- 
;  principle  upon  which  relief  has  been  refused,  in 
a  privilege  of  purchase,  fully  applies.  I  Russ.  & 
avis  V.  Thomas. 

IS,  in  the  next  place,  to  consider  whether  the  con- 
e  policy,  as  to  a  premium  note,  stands  on  the  same 
that  in  relation  to  the  annual  premium ;  and  it  is 
>oint  of  the  case  alone,  as  to  which  I  have  found 

0  come  to  an  entirely  satisfactory  conclusion.  On 
id  there  are  conclusive  considerations  applying  to 

premium,  which  do  not  apply  to  the  premium 
cularly  that  just  mentioned,  the  want  of  any 
of  contract,   in   the   one   case,   and   its   apparent 

1  the  other.  On  the  other  hand,  the  well  under- 
lition  that  the  prompt  payment  of  premiums  was 
;o  continue  the  existence  of  the  policy,  and  the 
conclusion  that  it  was  the  intent  of  the  parties,  as 
in  the  clause  as  to  credit,  only  to  waive  partially 
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and  temporarily  this  payment,  retaining  in  fuK  force  the 
condition.  In  other  words,  providing  in  such  a  case  as  the 
present,  substantially,  though  not  in  form,  for  semi-annual 
premiums. 

I  have  considered  several  collateral  questions  as  tending  to 
throw  light  on  the  principal  one,  and  among  others,  whether, 
on  the  non-payment  of  the  premium  note,  the  company,  had 
they  elected  so  to  do,  might  have-  maintained  an  action  for 
the  amount,  and  so  enforced  the  continuance  of  the  contract 
until  the  end  of  the  year.  With  a  view  to  this  question,  a 
case  recently  decided  in  Indiana  has  been  called  to  my  atten- 
tion; 5  Ind.  170,  Ind.  Mut.  Ins.  Co.  v.  Conner,  That  was 
the  case  of  a  fire  policy,  and  a  premium  note  had  been  given. 
The  risk  was  ended  by  a  sale  of  the  property  insured.  The 
court  held  that  the  consideration  of  the  premium  note,  up  to 
the  date  of  the  sale,  was  good,  and  it  having  been  paid  in 
that  proportion,  there  could  be  no  recovery  for  the  balance. 
The  case,  it  will  be  readily  seen,  is  not  entirely  applicable  to 
the  present.  There  the  claiming  to  recover  on  the  note 
would  not  affirm  and  continue  the  risk;  here  it  might  have 
that  effect.  The  principle  decided,  however,  appears  to  bt 
important  and  just.  It  ts  the  principle  before  adverted  to, 
and  in  reference  to  which  one  of  the  clauses  (^  the  policj 
appears  to  have  been  framed — the  one  which  provides  thai 
there  can  be  no  recovery  back  of  a  premium  paid,  when  iht 
policy  has  become  void.  This  clause  would  not  enable  tht 
company  to  recover  money  for  a  consideration  which  had 
failed. 

Having  regard  to  this  principle,  it  would  appear  to  placi 
the  company  in  this  position — either  that  there  was  no  righi 
to  recover  on  the  note  (in  other  words,  that  the  obligatioi 
upon  the  policy  and  note  had  both  ceased),  or  that  some  ac 
of  election  must  be  made,  cither  to  affirm  or  disaffirm  thi 
continued  existence  of  the  obligation,  both  on  the  note  am 
the  policy ;  and  until  such  act  of  affirmance  or  disaSinnance 
if  made  within  a  reasonable  time,  the  obligation  on  eae! 
side  might  be  considered  as  still  continuing.    Now,  an  act  0 
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or  disaffirmance,  and  particularly  the  lattei,  if 
uld  only  be  performed  by  a  personal  demand,  or 
iquivalcnt.  At  least,  it  must  require  some  act  lo 
form  communicated  to  the  other  party.  Is  there 
to  suppose  that  the  rights  of  the  party  not  in  de- 
case,  and  secured  by  the  express  provision  of  the 
depend  on  the  performance  of  any  such  act,  and 
leyance  until  it  is  performed? 
established  principles  of  law  impose  no  such  bur- 
not  find  that  the  maker  of  a  note  is  entitled  to 
mand  in  any  form.  He  is  "bound  to  pay,"  with- 
;o  whomsoever  may  happen  to  be  the  holder,  on 
day  when  it  becomes  due.  If  he  places  himself 
m  of  hardship,  from  the  difficulty  of  finding  out 
t  is  his  own  fault ;  2  Mees.  &  Wels.  223,  Poole  v. 

When  there  is  a  covenant  to  pay  a  sum  of  money, 

a  day  certain,  it  is  incumbent  on  the  covenanter 
the  person  to  be  paid,  and  pay  or  tender  him  the 

for  the  simple  reason  that  he  has  contracted  so 
ch.  689-696,  Haldane  v,  Johnson ;  and  it  has  been 
here  a  condition  is  annexed,  by  will,  to  a  devise 
and  no  one  is  bound  to  give  notice  of  such  con- 
larties  must  themselves  take  notice,  and  perform 
n,  in  order  to  avoid  a  forfeiture;"  lO  Ves.  246, 

619,  Chauncy  v.  Gray  don. 

ion  whether  the  company  was  bound  to  do  any 
irmance  of  the  contract  will,  at  last,  be  found  to 
le  intention  of  the  parties,  as  shown  by  the  nature 
ment,  and  to  resolve  itself  into  the  general  ques- 
onsideration.  As  a  general  rule,  a  condition  in  a 
implied  with,  defeats  it,  and  no  act  is  required  on 
he  company;  i  Phil,  on  Ins.,  ch.  9.  410;  2  Denio, 
.'end.  270,  Fowler  v.  vEtna  Ins.  Co.  I  have 
ihority  which  establishes  an  exception  in  the  case 
n  as  to  the  non-payment  of  a  premium  note.  There 
fhich  would  appear  to  show  that  there  is  no  excep- 
ing  a  case  at  law,  it  is  not  conclusive  as  to  the  point 
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under  consideration.  It  was  the  case  of  a  fire  policy  issued 
a  mutual  company  for  five  years.  Premium  notes  bad  be 
given,  upon  which  assessments  were  payable  thirty  days  afl 
notice ;  and  the  policy  provided  that  in  case  of  the  non-paymt 
of  any  assessment,  the  policy  was  thenceforth  null  and  void,  i 
assessment  was  made  and  not  paid ;  and,  a  loss  occurring,  t 
non-payment  of  the  assessment  was  set  up  as  a  defense  lo  i 
action.  The  court  said;  "The  parties  may  insert  what  cc 
ditions  they  please  in  a  policy,  provided  there  be  nothing 
them  contrary  to  the  criminal  law,  or  public  policy.  This 
constantly  done  in  marine  policies,  and  the  princiide  exien 
to  all  other  policies;"  3  Hill,  161,  Beadle  v.  Chenango C 
Mut.  Ins.  Co.  The  court,  in  this  case,  appear  to  pla 
a  condition  as  to  the  payment  of  premium  notes  tip 
the  same  footing  as  other  conditions  usually  contained 
policies. 

If  the  breach  of  such  a  condition  is  a  good  defense  at  la 
the  absence  of  any  case  in  which  relief  has  been  given 
equity,  upon  the  general  ground  of  the  jurisdiction  to  relit 
against  forfeitures,  is  a  forcible  objection  to  the  propriety 
extending  that  branch  of  the  jurisdiction  to  such  cases.  Af 
much  reflection  on  the  subject,  there  are,  to  my  mind,  st 
ous  objections  to  any  such  relief  in  this  case  upon  the  pr 
ciples  which  appear  to  have  been  established  upon  the  si 
ject.  and  which  have  been  before  stated. 

The  contract  of  life  insurance  is  one  of  a  peculiar  natu 
The  company,  for  example,  is  called  on,  in  this  case,  for  1 
consideration  of  ninety  dollars  and  forty  cents,  to  pay  ei| 
thousand  dollars.  If  such  demands  are  enforced,  as  \i 
undoubtedly  may  be,  when  there  has  been  a  compliai 
with  the  terms  of  contract,  in  what  mode  is  the  loss  to 
made  up  unless  by  the  receipt  of  premiums,  and  the  ju 
cious  investment  and  use  of  the  money  received?  It 
very  justly  said,  in  the  printed  form  of  the  application 
the  company,  which  is  a  mutual  insurance  company,  'J 
"the  stability  and  permanency  of  such  a  company,  depen 
I.  Upon  an  adequate  premium  being  demanded.     2.  Uf 


MAY    TERM,    1857.  369 


Sanderson  Robert  v.  New  England  Life  Ins.  Company. 

its  being  paid,  or  sufficiently  secured,  so  that  the  company 
shall  not  run  a  risk  on  lives  any  further  than  each  one  con- 


tributes his  just  proportion  to  the  funds  of  the  company. 
To  carry  out  and  enforce  this  principle  is,  in  my  opinion,  the 
object  of  the  clause  which,  in  effect,  makes  the  continuance  of 
any  interest  in  the  funds  dependent  on  a  strict  compliance 
with  the  obligation  as  assumed,  to  contribute  to  them.  I  can 
not  resist  the  conclusion  that  the  prompt  payment  of  the  pre- 
mium is  of  the  substance  of  the  agreement,  in  a  contract  of 
life-insurance,  and  that  this  principle  applies  as  well  to  the 
case  of  a  premium  for  which,  in  favor  of  the  assured,  a  credit 
has  been  given,  as  to  any  other. 

Such  being  the  principle  applicable  to  the  case,  in  my  opin- 
ion, there  is  nothing  in  the  fact  of  a  note  being  given  and 
being  retained  by  the  company,  which  forbids  its  application. 
On  the  contrary,  taking  the  policy  and  the  note  together,  as 
one  and  the  same  transaction,  which  it  would  still  more  prop- 
erly be,  had  the  indorsement  been  made,  I  think  it  might  be 
very  fairly  claimed  that,  upon  the  non-payment  of  the  note, 
being  for  a  definite  part  of  the  current  annual  premium,  and 
the  consideration  by  the  terms  of  agreement,  ceasing,  the 
company  could  not  have  enforced  its  payment. 

It  has  not  escaped  my  observation^  that  the  note  is  made 
payable  to  order;  but  it  could  not  be  negotiated,  and  there 
could  have  been  no  intention  that  it  should  be  negotiated,  so 
as  to  be  clear  of  the  condition  in  the  policy  upon  which  its 
consideration  depended.  For  that  consideration,  and  its  con- 
nection with  the  particular  policy,  is  clearly  shown  on  the 
face  of  the  note,  and  it  could  not  be  taken  without  full  notice. 
The  fact  that  this  statement  appears  on  the  note,  and  that 
there  was,  or  should  have  been  an  indorsement  of  the  receipt 
of  the  note  upon  the  policy,  is,  as  has  been  before  suggested, 
strongly  significant  to  show  that  it  was  the  intention  of  the 
parties  to  carry  out,  in  substance,  the  proposition  which,  in 
fact  appears  to  have  been  made,  that  a  semi-annual  premium 
should  be  paid. 

It  has  been  claimed  for  the  plaintiff,  that  if,  upon  the 
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general  grounds  of  the  jurisdiction  in  equity  to  relieve  ag:ain 
forfeiture  there  can  be  no  relief,  still,  there  are  special  ar 
particular  grounds  upon  which  it  may  he  granted.  I  hai 
already  made  obser\'ations  on  the  point  as  to  notice  of  tl 
time  the  note  became  due,  and  endeavored  to  show  that  thei 
was  no  right  to  require  or  expect  notice.  I  do  not  find,  i 
this  case,  that  there  have  been,  on  the  part  of  the  compan; 
any  acts  of  waiver.  If  the  agent  had  done  any  acts  of  th; 
description,  no  authority  for  them  from  the  company  has  hen 
shown.  That  he  had  no  such  authority  was  notified  to  li 
assured  bv  an  indorsement  at  the  foot  of  the  policy. 

Upon  a  full  view  of  the  whole  case,  on  its  merits,  I  fc 
bound  to  come  to  the  conclusion  that  there  must  be  a  findin 
for  the  defendant. 

Judgment  for  defendant. 


The  Western  Kemale  Seminary  v.  John  M.  Blair. 

1.  When  a  corporation  has  no  corporate  seal,  and  the  board  of  tniste* 
authorized  by  law  to  transact  the  business  ot  the  corporation,  r 
solved,  at  a  stated  meeting',  to  subtnit  their  controversy  with  tl 
defendant  to  arbitration,  an<l  empowered  their  president  to  comple 
the  propet  arrangements,  preparatory  to  the  submission,  an  arbitr 
tion  bond,  made  and  signed  in  the  name  of  the  corporation,  by  tl 
president  with  his  private  seal,  in  scrawl,  attached,  is  valid  again 
the  corporation. 

2.  To  authorize  an  award,  in  pursuance  of  a  submission  to  arbitratio 
to  be  made  a  rule  of  court,  under  the  statute  ot  1831,  the  bond  ran 
contain  the  names  of  the  arbitrators. 

3.  After  the  submission,  once  duly  made,  it  can  not  be  revoked:  thont 
otherwise  at  common  law. 

4.  If  one  of  the  arbitrators  is  biased,  or  interested,  and  the  other  par 
was  ignorant  of  the  fact,  it  is  a  disqualification  which  he  may  afie 
ward  insist  on. 

5.  If  the  arbitrators  misbehave,  as  by  hearing  testimony  from  one  par 
in  the  absence  and  without  the  knowledge  ot  the  other,  the  awa 
will  be  set  aside. 

Speciai,  Term, — On  motion  to  make  an  award  a  rule  1 
court,  and  for  judgment. 
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s  are  sufficiently  stated  in  the  decision. 

S  &  Hopkins  and  Hlden,  Ralrden  &  Curwen,  for  the 

Todd  &  Lytic  and  Coffin  &  Mitchell,  contra. 

J.     This  is  an  application  to  make  an  award  a 
s  court,  under  tlie  act  authorizing  and  regulating 
s,  passed  February  17, 1831.     Swan's  Stat.  44. 
lication  is  resisted  on  several  grounds: 

Because  the  plaintiff  did  not  execute  the  bond 
>y  section  2  of  the  statute  authorizing  the  sub- 
ids  are  dated  on  the  same  day,  and  are  both 
)y  Blair  and  the  plaintiff,  the  execution  by  the 
ing  in  the  following  words: 

lich  payment,  well  and  truly  to  be  made,  we 
Vestem  Female  Seminary,  a  corporation  as  afore- 
iuccessors  and  assigns,  each  and  every  of  them. 
h  our  seals,  and  dated  this  28th  day  of  July,  a.  d. 
le  previous  portion  of  the  bond  commencing  in 
s:  "Know  all  men  by  these  presents,  that  the 
"emale  Seminarj-,  a  corporation  under  the  general 
lio,   situate  at   Oxford,   Butler  county,   Ohio,   are 

firmly  boimd  unto  John  M.  Blair,  in  the  sum  of 
ind  dollars:"  the  condition  of  which  was,  to 
ind  perform  "the  decision  of  Guernsey  Y.  Roots 

H.  Coleman,  and  such  third  person  as  may  be 
r  them,  who  are  chosen  as  arbitrators,  as  well  by 
half  of  said  John  M.  Blair  as  of  the  said  Western 
Tiinary,"  etc. 

nature  is  the  "Western  Female  Seminary,  by 
mey.  President,  [sE.al.1" 

I  arbitrators  named  made  selection  of  William  B. 
id  upon  the  hearing  of  the  controversy  an  award 

and  submitted  in  writing,  under  the  hands  and 
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seals  of  Roots  and  Moofes,  finding  that  Blair  was  ind«biec 
to  the  Seminary  in  the  amount  of  $1,969.18. 

It  is  admitted  that  the  corporation  had  no  common  seal 
and  it  is  proved  by  the  president  that  no  private  seal  of  an} 
of  the  officers  had  been  especially  adopted.  "Hie  board  ol 
trustees,  however,  who  were  authorized  by  law  to  transaci 
the  business  of  the  corporation,  had  previously  resolved,  ai 
a  stated  meeting,  to  submit  their  controversy  with  th( 
defendant,  to  arbitration,  and  empowered  their  presidenl 
to  complete  the  proper  arrangements  preparatory  to  thi 
submission. 

There  can  be  no  doubt  that  the  only  mode  by  which  1 
corporation  could  make  a  deed,  at  common  law,  was  by  thi 
use  of  its  common  seal,  or  by  the  adoption  of  some  privati 
seal,  if  no  common  seal  existed.  This  rule  was  formerlj 
very  strictly  observed,  even  to  the  extreme  of  technicality 
but  has  been  greatly  modified  in  later  times.  The  weigh' 
of  modern  authority  applies  the  same  implication  to  thi 
execution  of  such  an  instrument  as  the  paper  before  us,  ai 
to  a  bond  executed  in  due  form.  In  both  cases,  the  execu 
tion  will  be  held  to  be  valid,  prima  facie,  and  obligatory  01 
the  parties  intended  to  be  bound.  To  avoid  it,  a  want  0 
authority  on  the  part  of  the  agent  to  sign  the  instrument 
or  to  use  his  private  seal,  should  be  proved ;  and  certainly 
under  our  practice,  the  obligor  of  any  bond,  as  well  as  thi 
maker  of  every  note,  whether  an  individual  or  a  corporati 
body,  is  compelled  to  deny  under  oath,  the  execution  of  thi 
instrument,  before  the  plaintiff  is  required  to  prove  it. 

When  the  common  seal  of  a  corporation  is  affixed  to  ai 
instrument,  it  is  an  established  rule  that  it  will  be  presumec 
the  officers  did  not  exceed  their  authority,  and  the  seal  itsel 
is  evidence  that  it  was  properly  affixed.  The  contrary  mus 
be  shown  by  the  objecting  party.  Angel  &  Ames  on  Corp 
115  ;  6  Paige,  60,  Lovett  v.  The  Steam  Saw  Mill  Association 
12  Wheat.  70,  Bank  U.  S.  v.  Dandridge;  8  Pick.  56,  Neu 
England  Mar.  Ins.  Co.  v.  DeWolt;  21  Pick.  428,  Milt  Dan 
Foundry  v.  Hovey ;  13  N.  H.  434,  Flint  v.  Clinton  Co.,  etc. 
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irpose  for  the  courts  to  accomplish,  whenever  the 
f  contracts  is  questioned,  is  to  ascertain  what  the 
tended  to  do;  and  where  the  assent  of  both  may 
presumed,  they  will  be  held  bound  by  their  admis- 
ler  express  or  implied.  In  the  present  case,  the 
)n  does  not  deny  its  liability  nor  impute  any  defect 
de  of  executing  the  bond  by  the  president, 
lintiff  has  asked  us  to  make  the  award  a  rule  of 
id  thus  admitted  the  liability.  If  they  should 
uted  it,  they  would  have  been  estopped.  Beyond 
parties  have  proceeded  under  the  submission  on 
that  they  were  mutually  bound.  Neither  claimed 
Ijond  required  by  law  had  not  been  properly  exc- 
ring  the  progress  of  the  arbitration,  and  never  until 
in  was  made. 

ist  regard,  therefore,  the  several  obligors  to  have 
their  liability  and  given  their  full  assent  to  the 
the  execution  had  been  originally  defective.  We 
permit  either.  In  this  stage  of  the  case,  to  deny 
lity.    They  must  be  estopped. 

dgment  should  be  rendered  upon  a  bond  defect- 
nited,  when  all  parties  had  their  day  in  court,  and 
the  case  to  be  decided  on  the  merits  without 
to  the  mode  in  whicli  the  bond  was  executed, 
tainly  could  be  no  cause  of  complaint;  and  the 
ide  in  this  case  must,  for  all  practical  purposes, 
he  same  result. 

lid,  then,  that  the  first  objection  made  by  the 
must  be  overruled, 

second  objection  taken  is,  that  the  bond  does  not 
le  names  of  the  arbitrators,  as  required  by  section 
tatute. 

nguage  of  the  feection  is:  "The  parties  to  such 
n  may  enter  into  arbitration  bonds,  which  bonds 
conditioned  for  the  faithful  performance  of  the 
r  umpirage,  setting  forth  the  name  or  names  of  the 
E  or  umpire,  and  the  matter  or  matters  submitted 
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to  his  er  their  determination ;  and  when  such  is  the  agree- 
ment, that  such  submission  be  made  a  rule  of  any  court  of 
record  within  this  State,  or  a  rule  of  any  particular  court  of 
record  named  in  the  submission." 

The  question  now  arises,  does  the  bond  conform  to  the 
statute  in  the  substantive  provisions  ? 

At  common  law,  it  was  the  right  of  any  person  to  submit 
his  claims  to  the  arbitrament  of  others,  and  the  agreement 
to  submit  would  bind  all  the  parties,  whether  in  writing  or 
by  parol  merely.  Awards  made  pursuant  to  such  submis- 
sions were  regarded  by  the  courts  with  great  favor,  as  they 
tended  to  quiet  litigation,  and  were  determined  by  the 
tribunal  elected  by  the  parties  themselves.  Where  tlie 
remedy  to  enforce  the  award  is  not  in  the  usual  mode,  by 
action,  but  is  sought  through  the  intervention  of  the  statute 
which  gives  a  summary  process,  by  attachment,  to  compel 
the  performance  of  the  award,  it  is  but  the  application  of 
the  ordinary  rule  by  which  the  jurisdiction  of  courts  is 
regulated,  to  require  that  all  the  requisites  of  the  statute 
authorizing  the  submission  shall  have  been  substantially 
fulfilled. 

Thus,  under  the  statute  of  9th  and  loth  William  III,  ch. 
15,  which  permits  awards  to  be  made  a  rule  of  court,  it  has 
been  held  "that  no  parol  submission  is  within  the  statute." 
7  D,  &  E.  I,  Ansell  v.  Evans.  So  the  bond  must  express  that 
the  award  shall  be  made  a  rule  of  court,  or  it  will  not  be 
allowed  to  be;  Str.  11 78,  Harrison  v.  Grundy;  and  where  the 
submission  is  not  clearly  within  the  statute,  the  parties  will 
be  left  to  their  action ;  3  Neville  &  Manning,  860,  in  re 
Lee,  et  al. 

The  statute  authorizing  submission  in  Massachusetts, 
required  that  the  same  should  be  made  to  three  arbitrators, 
and  where  a  submission  was  made  to  two  only,  it  was  held 
by  the  court,  4  Mass.  532,  Monosiet  v,  Jost,  et  al.,  that  "this 
error  was  fatal.  The  statute  must  be  strictly  pursued. 
Where  the  parties  leave  the  common  law  for  these  peculiar 
remedies,  they  can  not  expect  the  court  to  show  them 
particular  favor." 
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s  the  same  rule  is  adopted,  and  the  same  reason- 
to  sustain  it.  15  III.  373,  Low,  et  al.  v.  NoUe. 
iwn  State,  the  practice,  so  far  as  our  knowledge 
IS  been  uniform  in  requiring  the  submission  to 
I  the  statute  in  every  essential  particular.  This 
ed  by  the  Supreme  Court  in  3  Ohio,  286,  Strum 
hara. 

[ormity  of  the  submission  to  the  statute  is  held 
irisdiction  upon  the  court  to  act  upon  the  award ; 
ion  10  of  the  statute  gives  power  to  the  court  to 
disobedience  of  the  award,  "ar  for  a  contempt  of 
;r  by  attachment,  sequestration,  or  execution,  as 
of  the  case  may  require,"  it  must  be  considered 
racter  of  a  penal  law,  which  can  never  impart 
,    except    its    terms    are    substantially    complied 

jte  requires,  in  express  language,  that  the  names 
trators  or  umpire  shall  be  inserted  in  the  bonds. 
he  persons  lo  whom  the  controversy  was  to  be 
are  called  arbitrators,  and  there  is  no  power 
aw,  to  dispense  with  the  name  of  either ;  there  is, 
(wer  by  which  those  who  are  named  may  select 
t  another,  at  their  discretion.  This  view  is 
:d  by  the  fact  that  the  award,  when  made,  must 
of  the  majority  of  the  arbitrators,  and  as  they 
,med  in  the  bond,  there  could  have  been  no  com- 
:his  case,  as  but  one  of  those  named  united  in  the 

k  that  the  submission  is  not  in  conformity  with 
and  the  award  said  to  have  been  made  under  it, 
e  reason,  is  equally  defective, 

liird  objection  taken  by  the  defendant  is,  that  the 
was  revoked  before  the  award  was  made. 
jroof  that  the  defendant  did  revoke,  in  due  form, 
sion,  before  the  award  was  finally  made  up,  and 
-as  signed  or  delivered  to  the  parties ;  and  if  this 
was  at  common  law,  or  in  the  ordinary  course 
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of  judicial  action,  the  objection,  we  should  hold,  was  (aial 
as  the  whole  current  o{  authority  as  well  as  the  recnvei 
practice,  are  in  harmony  with  the  principle  thus  asserted 
but  the  Supreme  Court  of  Ohio,  in  19  Ohio,  264,  Carey  v 
Commissioners  of  Montgoinery  Co.,  and  i  Ohio  St.  463 
have  decided  that  submissions  under  the  statute  regulatinj 
arbitrations  can  not  be  revoked.  They  make  a  distinctio) 
between  common  law  arbitrations  and  those  permitted  b; 
the  statutes.  Whether  we  should  have  held  the  same  dis 
tinction,  if  the  question  was  an  open  one,  it  is  not  necessar 
to  state ;  sufHcient  it  is  that  the  decision  has  been  made,  anc 
we  regard  it  as  obligatory  upon  us  until  it  has  been  re 
examined  and  denied  to  be  authority. 

4.  The  fourth  objection  is,  that  the  award  was  obtained  bj 
undue  means,  inasmuch  as  one  of  the  arbitrators,  chosen  bj 
the  plaintiff,  was  interested  in  the  case,  having  examined  thi 
matter  in  dispute,  and  expressed  his  opinion  thereon,  befon 
the  submission  was  made,  of  which  the  defendant  had  m 
knowledge  until  after  the  award  was  made. 

It  is  in  proof  that  G.  Y.  Roots,  the  arbitrator  selected  b; 
the  plaintiff,  was,  at  the  time,  one  of  the  trustees  of  th< 
corporation,  and  had,  at  a  stated  meeting  of  the  board,  as  i 
appears  by  their  minutes,  been  present  when  the  subjett  ir 
controversy  was  examined  and  discussed,  and  then  votet 
with  his  colleagues  that  no  more  money  should  be  paid  tc 
the  defendant,  until  the  claim  of  the  plaintiff  tor  damage! 
was  adjusted;  and,  at  the  same  time,  voted  to  refer  the  mattei 
in  dispute  to  arbitration. 

These  facts  were  not  Itnown  to  the  defendant  until  llit 
application  was  made  to  make  the  award  a  rule  of  this  court 
although  there  is  some  evidence  that  he  knew  that  the  arbi 
trator  was  one  of  the  trustees ;  it  is  very  clear  the  other  fact! 
had  not  been  disclosed. 

On  the  ground  of  interest  merely,  we  suppose,  there  waj 
no  objection  to  the  competency  of  the  arbitrators,  as  the  iii' 
terest  of  a  mere  trustee  was  so  remote  that  it  could  not  legalb 
affect  him.    This  is  the  ruling  of  Lord  Chancellor  Cranwortt 
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case,  33  E.  L.  and  Eq.  12,  Drew  v.  Drew,  and 
1  to  be  both  reasonable  and  just, 
here  is  no  pecuniary  interest,  there  may,  never- 
a  bias  of  prejudiced  opinion,  on  the  part  of  an 
that  would  have  excluded  him,  if  known  at  the 

submission,  and  which  may  well  affect  the  award 

informed  by  Mr.  Kyd,  in  his  work  on  Awards, 
that  the  Roman  law  expressly  provided  that  if  a 
onttituted  arbitrator,  in  a  dispute  to  which  he 
I  party,  he  can  not  pronounce  an  award,  adding 
ctory  reason,  that  he  must,  from  the  nature  of 
either  order  himself  to  do  something,  or  prohibit 
im  asserting  some  claim ;  and  that  no  man  can 
se  a  command  or  a  prc^ibition  upon  himself." 
i-er,  with  a  full  knowledge  of  the  interest  of  the 
he  parties  consent  to  submit  to  him  their  disputes, 
ecluded ;  as  in  4  Mod.  226,  Matthew  v.  Ollerton, 
len,  J,,  said,  "he  remembered  a  case  where  Ser- 
s  took  a  horse  from  my  Lord  of  Canterbury's 

deodand,  and  the  archbishop  brought  his  action ; 
ng  to  a  trial  at  the  Kent  Assizes,  the  sergeant,  by 
rt,  referred  it  to  the  archbishop  to  set  the  price  of 

which  was  done  accordingly,  and  the  sergeant 
noved  the  court  to  set  aside  the  award,  for  that 
in  diflference  was  referred  to  the  plaintiff  himself, 
denied  by  Lord  Hale,  et  per  iotam  curiam."  See, 
e,  43,  44,  Hunter  v.  Barwise.  Where  there  is 
erest  as  would  exclude  the  person  named  as  arbi- 
>  was  challenged  as  a  juror,  and  it  is  not  known 
igreement  is  made  to  submit,  it  can  not  be  said 

1  selected  by  the  parties  is  composed  of  impartial 

2  Vernon,  251,  Earl  v,  Stocker,  an  award  was  set 
lat,  "it  appearing  the  arbitrator  had  an  interest  in 
if  a  vessel,  touching  which  the  award  was  made, 
)re,  put  too  great  a  value  thereon." 
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was  thus  proved  without  any  notice  to  him  that  it  would 
claimed  by  the  plaintiff,  and  without  any  opportunity  afford 
him  to  cross-examine  the  witnesses. 

The  rule  by  which  arbitrators  should  be  governed 
hearing  testimony,  is  that  which  controls  judicial  tribunals 
the  trials  of  ordinary  cases.  When  the  testimony  is  ot 
closed,  neither  party,  in  the  absence  of  the  other,  or  with( 
the  consent  of  the  other,  is  permitted  to  be  heard  anew, 
principle  so  sound,  as  well  as  sahitary,  in  the  administrati 
of  justice,  must  be  of  universal  application,  and  exte 
equally  to  all  courts,  whether  organized  by  the  law  or  creal 
by  the  parties. 

Thus,  in  6  Vesey,  Jr.,  7a,  Walker  v.  Frobisher,  Lord  Eld 
held  that  an  award  should  be  set  aside,  the  arbitrator  havi 
heard  evidence,  after  notice  to  the  parties  that  he  would  : 
ceive  no  more ;  and,  although  the  arbitrator  swore  that  t 
testimony  had  no  effect  upon  his  award,  the  Lord  Chancel 
said:  "I  believe  him;  he  is  a  most  respectable  man;  bui 
can  not,  from  respect  for  any  man,  do  that  which  I  can  i 
reconcile  to  general  principles.  A  judge  must  not  take  up 
himself  to  say,  whether  evidence,  improperly  admitted,  h; 
or  had  not,  an  effect  upon  his  mind.  The  award  may  hi 
done  perfect  justice,  but,  upon  general  principles,  it  can  i 
be  supported." 

So,  in  9  Vesey,  Jr.,  68,  Fetberstone  v.  Cooper,  it  was  he 
"Arbitrators  must  understand  that  they  are  acting  comip 
where  they  take  instructions,  or  talk  with  one  party  in  1 
absence  of  the  other.  There  ought  to  be  the  fullest  co 
munication." 

The  same  point  is  very  clearly  stated  in  2  Vernon,  5 
Burton  v.  Knight,  where  the  arbitrators  held  a  priv; 
meeting,  and  admitted  one  party  to  be  heard  without  noti 
ing  the  other. 

In  8  Taunton,  (594,  in  re  Hick,  et  at,,  where  an  arbitra 
questioned  a  witness,  and  received  a  statement  from  him. 
the  absence  of  the  other  party,  the  award  was  set  asi 
The  same  ruling  U  to  be  found  in  6  Mo\.  &  Ellis  N.  S.  6 
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at  V.  Groves,  et  al.  In  lb.  853,  m  re  Plews,  et  al., 
J.,  said:  "To  uphold  the  award  would  be  to  au- 
-oceeding  contrary  to  the  first  principles  of  justice, 
tors  here  carried  on  their  examinations  apart  from 
and  from  the  parties  to  the  reference ;  whereas, 
have  been  conducted  by  the  arbitrators  and  um- 
in  the  presence  of  the  parties." 
reme  Court  of  Pennsylvania  have  followed  the 
ne  in  i  Dallas,  83,  Hagner  v.  Musgrove ;  i  lb.  187, 
Kirwan ;  4  lb.  232,  Falconer  v.  Montgomery ;  4 
!smore  v.  Pettit,  et  al.  See,  also,  the  principle  in- 
Chief  Justice  Spencer,  in  17  John.  410,  Van  Cort- 
uderhill.  See,  also,  7  GilJ,  497,  Emery,  et  al.  v. 
Cushing,  572,  already  quoted. 
s  we  have  referred  to  fully  sustain  the  conclusion 
e  have  arrived,  after  a  careful  examination  of  the 
lefore  us,  that  the  conduct  of  the  arbitrators  was 
St  vitiate  the  award  now  asked  to  be  made  a  rule 

Id  have  no  hesitation  in  setting  aside  a  verdict 
urt  or  jury  had  thus  imprudently  acted,  and  we 

0  make  any  distinction  between  such  a  case  and 
fore  us. 

se  views  of  the  relative  rights  of  the  parties,  and 
3f  the  arbitrators,  we  must  hold  the  award  inop- 
void,  and  as  directed,  in  such  cases,  by  section  1 1 
te,  we  must  wder  it  to  be  set  aside.  If  the  defect 
to  the  form  of  the  bond,  or  the  submission,  so 
re  only  precluded  from  permitting  the  award  to 
rule  of  court,  we  should  certainly  leave  the  parties 
ledy  at  common  law ;  but  the  questions  made  by 
ntreach  the  legal  existence  of  the  award,  as  a 
the  judges  of  the  parties'  own  selection;  they  in- 
mpartiality  and  justice  of  their  proceedings;  and 
(ley  have  neglected  a  necessary  duty,  misbehaved, 
lything  officially  that  has   deprived   either  party 

1  fair  opportunity  .to  assert   their  claims — more 
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especially  if  there  was  a  member  of  the  arbitration  who  wa 
not  indifferent  between  the  parties,  but  who  had  acted  agains 
the  claim  of  one  of  them,  or  denied  that  it  was  valid— tii 
only  course  we  can  properly  pursue  is  to  vacate  the  award 
and  remit  the  parties  to  their  ordinary  remedy. 

This,  we  are  satisfied,  is  but  the  manifest  requisition  of  thi 
statute,  and  is  fully  sustained  by  the  opinion  of  Baron  Parke 
in  the  late  case,  29  E.  L.  and  £q.  506,  Hinton  v.  Mead 
"This  award,"  said  he,  "is  clearly  void  altogether,  for  when 
three  arbitrators  are  appointed,  all  three  are  to  exercise  thei 
judgment  on  the  matters  referred,  and  if  two  take  upon  them 
selves  to  act  without  the  third,  their  award  is  a  nullity," 

We  refuse  to  make  the  award  a  rule  of  this  court,  an( 
order  an  entry  to  be  made  on  the  record  that  it  is  set  aside 
and  held  for  naught 

Motion  overruled. 


John  Atkins,  st  al.  v.  William  B.^llattp. 


It  was  stipulated  in  a  contract,  assisning  a  right  to  apply  for  a  paten 
tor  an  alleged  invention,  and  for  its  exclusive  enjoyment,  in  Grti 
Britain,  that,  if  within  ninety  days  the  assignee  should  produce,  i< 
the  assignor,  satisfactory  documentary  evidence  that  a  patent  for  saii 
invention  had  already  been  obtained,  or  applied  for,  in  England,  b; 
any  one  having  a  right  to  do  so.  the  agreement  should  be  void.  Held 

1.  That  documentary  evidence,  as  here  used,  means,  not  merely  en 
dence  in  writing,  but  that  kind  of  written  evidence  which,  of  iisell 
proves  the  fact  to  be  established,  and  justifies  belief  in  its  truth. 

2.  That,  what  will  be  regarded  as  satisfactory,  will  depend  on  the  nl 
ture  of  the  fart  to  be  established,  and  the  usages  of  mankind,  or  ih' 
established  rules  of  law  in  reference  thereto. 

3.  That  the  written  certificates  of  private  persons,  in  England,  ani 
solicitors  of  patents,  stating  that  they  had  examined  the  model  of  thi 
alleged  invention,  and  compared  it  with  the  specifications  of  an  Eng 
lish  patent,  alleged  to  have  been  issued,  and  that  they  are  essentiall: 
alike,  and  that,  therefore,  the  alleged  invention  was  not  the  subject  0 
a  valid  patent  in  Great  Britain,  are  not  satisfactory  documentary  evi 
dence  entitling  the  assignee  to  a  rescission  of  the  contract 
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,  Term. — Proceedings  in  error  to  reverse  three 
gments,  rendered,  in  several  causes,  in  favor  of  the 
,ow,  by  Gholson,  J.,  at  the  special  terra  of  January, 


i  sufHcientty  appear  in  the  decision. 

cGufFey  and  Mills  &  Hoadly,  for  plaintiffs  in  error. 

Andrews,  for  defendant  in  error. 

,  J.,  delivered  the  opinion  of  the  court. 
ree  cases  all  grew  out  of  the  same  transaction,  and 
jn  the  same  state  of  facts,  as  follows:  Joseph  H. 
iming  to  be  the  inventor  of  certain  useful  improve- 
le  manufacture  of  bottle  corks,  for  which  a  patent 
ot  yet  been  obtained,  but  patentable  in  themselves, 
1  July,  1855,  assigned  his  right  to  apply  for  such 

to  the  sole  enjoyment  of  such  invention,  any- 
ot  the  jurisdiction  of  the  United  States,  to  Mahlon 
lugh.  On  the  J  2th  December,  1855,  Wombaugh 
3  Ballauf  all  his  interest  in  said  invention,  with 
tain  patents  therefor,  with  certain  reservations  not 
<  be  stated.  These  assignments  were  made  with 
guaranteeing  to  the  assignee  protection  in  the  right 

On  the  2ist  day  of  December,  1855,  Ballauf 
:onvey  and  transfer  to  John  Atkins,  the  exclusive 
ply  for  a  patent  for  said  invention,  and  for  its  ex- 
)yment,  in  Great  Britain,  in  consideration  ot  $2,100, 
as  follows:  $500  in  ninety  days,  and  the  residue  by 
r  ot  a  certain  bakery,  and  leasehold  premises  occu- 
:  same,  belonging  to  J.  &  J.  Atkins.  It  was  stipu- 
le  contract  that  if,  within  ninety  days  from  that 
IS  should  produce  to  Ballauf  "satisfactory  docu- 
idence"  that  a  patent  for  said  invention  had  already 
led,  or  applied  for,  in  England,  by  any  one  having 
do  so,  the  agreement  should  be  void,  and  Ballauf 
'  Atkins  the  sum  of  $100  on  the  return  of  his 
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models.  In  pursuance  of  this  contract,  Ballauf  conveyed  i 
Atkins  his  interest  in,  and  right  to  use,  said  invention,  an 
apply  for  a  patent  therefor  in  Great  Britain,  and  Alkii 
conveyed  his  bakery-fixtures,  and  leasehold  interest  in  coi 
nection  therewith,  to  Ballauf,  and  also  executed  a  promissoi 
note  for  the  payment  of  $500  In  ninety  days  from  date.  Tl 
note  and  conveyances  were  conditioned  to  become  void 
Atkins  should,  within  the  period  of  ninety  days,  produce  sa 
isfactory  documentary  evidence  that  a  patent  for  said  invei 
tion  had  been  applied  for,  or  obtained,  in  England,  by  ar 
one  having  right  thereto.  Shortly  after  the  execution  of  the 
papers,  Atkins  went  to  England,  and  called  upon  Richard : 
Brooman,  solicitor  for  patents,  with  a  view  to  making  appl 
cation  for  a  patent  in  England,  and  exhibited  a  model  < 
Laning's  invention,  Brooman  examined  the  same,  and  con 
pared  it  with  the  specifications  of  a  patent,  bearing  date  Jul 
1855,  granted  to  Anton  Bruno  Scithen,  for  an  invention  fi 
the  .manufacture  of  corks,  in  England;  and,  being  of  opinit 
that  the  inventions  were  substantially  the  same,  declim 
making  an  application  for  a  patent,  and  instead  thereof  wro 
a  certificate,  nnder  his  individual  signature,  setting  forth  sal 
stantially  that  he  had  examined  the  model  of  Laning's  invei 
tion,  and  compared  it  with  the  specifications  of  Seither 
patent,  and  thereupon  did  certify  that  the  essential  features 
the  inventi(Mi  illustrated  by  the  working  model,  so  produci 
by  the  said  Atkins,  are  contained  in  that  patented  by  the  sa 
John  &  Anton  Bruno  Seithcn,  and  therefore  possessed  1 
novelty  of  invention,  and  could  not  become  the  subject  of 
valid  patent  in  Great  Britain.  Tliis  paper  was  in  no  wi 
authenticated,  other  than  as  it  purported  to  be  signed  I 
"R,  A.  Brooman,  editor  of  the  Mechanics'  Magazine."  Tl 
certificate  bears  date  igth  February,  1S56.  On  the  4tli 
February,  1856,  Atkins  obtained  a  certificate,  purporting 
come  from  William  Carpmacl.  substantially  to  the  same  etfei 
Both  certificates  are  datfd  in  London.  With  these  certificat 
Atkins  returned  to  the  United  States,  and  a  day  or  two  aft 
the  expiration  of  the  term  of  ninety  (lays,  perhaps  the  secoi 
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:e<i  them  to  Ballauf,  as  containing  satisfactory 
y  evidence  that  a  patent  for  said  invention  had 
ed  in  England,  and  demanded  a  rescission  of  the 
d  return  of  the  money.  Ballauf  objected  to  re- 
n  as  such,  fCH-  what  reason  is  perhaps  the  subject 
rsy.  Atkins  says,  without  assigning  in  what  par- 
y  failed  erf  being  satisfactory,  and  Ballauf  says, 
y  were  not  such  evidence  as  could  avail  him  in  a 
with  his  assignor,  Wombaugh.  No  further  or 
nee  was  exhibited  to  Ballauf  by  Atkins,  of  said 
ig  been  obtained,  and  not  being  satisfied  with  that 
illauf  brought  three  actions  against  Atkins. 
-St  to  recover  the  amount  specified  in  the  promis- 
iz:  $500. 
econd   to  recover   possession   of   the   leasehold 

ird  to  recover  possession  of  the  fixtures  and  appur- 
longing  to  the  bakery. 

issue  made,  in  each  of  these  cases,  was  whether 
ites  referred  to  were  "satisfactory  documentary 
under  the  contract  referred  to.  Although  testi- 
eard  on  the  trial  on  both  sides:  on  the  part  of  the 
show  that  Seithen's  patent  did  not  interfere  with 
vention ;  and  on  the  part  of  the  defendant  to 
:  did ;  as  to  whether  it  did.  in  fact,  or  not,  there  is 
^y  the  court.  But  the  court  did  find,  that  the 
referred  to  were  not  fer  sc  satisfactory  documen- 
ce,  in  compliance  with  the  conditions  of  the  con- 
D  not  sufficient  of  themselves  to  discharge  Atkins 
ligations  to  Ballauf.  To  this  finding  of  the  court 
its  excepted,  and  claim  that  therein  the  court  erred, 
have  rendered  judgment  for  defendants. 
question  presented  for  our  decision,  as  the  cases 
is,  whether  the  court  did  err  in  pronouncing  these 
unsatisfactory  documentary  evidence.  By  docu- 
dence,  is  to  be  understood  not  merely  evidence  in 
that  kind  of  written  evidence  which.of  itself,proves 
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the  fact  to  be  established,  and  justifies  belief  in  its  truth.  Wl 
it  will  be  regarded  as  satisfactory  will  depend  upon  the  nator 
the  fact  to  be  established  and  the  usages  of  mankind,  or 
established  rules  of  law  with  reference  thereto.  For  exam] 
conveyances  of  land  are  evidenced  by  deed ;  appointments 
office  by  a  commission  under  the  seal  of  the  State ;  trans 
tions  of  courts  by  records ;  public  grants  by  charter,  by  lett 
patent,  or  by  act  of  assembly  or  parliament ;  marriages 
certificates  of  officiating  clergymen ;  transactions  betwi 
merchants  of  books  of  account.  In  all  these  cases,  if  do 
mentary  evidence  of  the  fact  be  required,  it  can  only  be  ; 
swered  by  exhibiting  the  deed  itself,  the  commission,  i 
record,  the  letters  patent,  the  marriage  certificate,  or  the  or 
inal  book  of  entries,  if  within  the  control  of  the  party ;  it  i 
within  his  control,  then  by  an  authenticated  copy,  either  fn 
some  public  office,  when  the  same  is  by  law  authorized  to 
recorded,  or  proven  by  some  one  who  has  compared  it  w 
the  original.  But  in  neither  of  these  cases  would  a  m^ 
written  statement  by  a  third  person,  even  though  he  1: 
seen  the  original  evidence,  or  had  personal  knowledge  of  1 
fact,  be  regarded  as  satisfactory  documentary  evidence  of 
existence,  nor  indeed  documentary  evidence  at  all. 

Now,  in  the  cases  before  us,  the  fact  to  be  established  v 
that  letters  patent  had  been  granted,  in  England,  for  a  c 
tain  invention  for  the  cutting  of  corks,  the  specifications 
which  accompanied  the  patent.  Whether  these  specificatic 
covered  the  invention  claimed  by  Laning,  could  only  be  det 
mined  by  ascertaining  what  those  specifications  were.  W 
Ballauf,  and  what  the  contract  required,  was  documents 
evidence  of  the  existence  of  such  a  grant.  Undoubte< 
the  best  evidence  of  the  grant  would  have  been  the  I 
ters  patent  themselves ;  or,  as  these  could  not  be  controlled 
certified  copy  from  the  proper  officer  having  the  custody 
patents;  or,  in  any  event,  a  sworn  copy,  made  by  a  priv. 
person.  We  will  not  say  that,  in  the  event  of  inability  to  p 
cure  either  of  these,  documentary  evidence  less  anther 
might  not  be  satisfactorj' ;  as  published    records   of   patet 
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treated  and  relied  upon  as  authentic  In  England,  containing 
a  description  of  the  invention  patented ;  or  that  documentary 
evidence  might  not  be  dispensed  with  altogether.  But  we  do 
say  that  the  certificates  here  produced  not  only  showed  that 
better  evidence  was  accessible,  and  might  have  been  fur- 
nished, but  they  did  not  even  purport  to  contain  a  description 
of  the  patent  granted  in  England,  so  that  Ballauf  could  judge 
for  himself  whether  it  conflicted  with  Laning's  invention  or 
not.  On  the  contrary,  they  only  purported  to  be  the  opinions 
of  private  individuals,  predicated  upon  a  comparison  of  Lan- 
ing's  model  with  the  specifications  of  a  patent  said  by  them  to 
have  been  granted  in  England,  without  any  suggestion  of 
their  peculiar  competency  to  judge;  and  such  certificates 
might  as  well  have  been  produced  as  satisfactory  documen- 
tanr  evidence  of  the  convevance  of  a  tract  of  land,  or  the 
proceedings  of  a  court  of  justice,  or  the  passage  of  an  act 
of  parliament,  as  the  granting  of  these  alleged  conflicting 
letters  patent.  In  a  word,  these  certificates  did  not  furnish 
evidence  of  the  fact  to  be  established.  They  contained  no 
internal  proof  that  the  opinions  thus  expressed  can  be  relied 
upon,  and  furnished  no  evidence  of  their  own  authenticity. 
We  think,  therefore,  the  judge  at  special  term  was  right  in 
holding  them  not  to  be  satisfactory  documentary  evidence, 
within  the  meaning  of  the  contract. 

In  the  argument  at  bar,  it  was  claimed  on  the  part  of  the 
plaintiffs  in  error,  that  the  evidence  upon  the  trial  showed 
that,  in  point  of  fact,  a  patent  had  been  granted  for  this 
invention,  in  England,  before  the  assignment,  by  Ballauf  to 
Atkins,  of  the  right  to  make  an  application  for,  and  obtain 
a  patent  in  England  for  Laning's  invention,  and  therefore 
there  was  a  total  failure  of  consideration  for  the  conveyan- 
ces and  promises  on  the  part  of  Atkins.  Without  consid- 
ering the  legal  question  involved  in  this  claim,  it  is  enough 
now  to  say,  that  no  such  claim  appears  to  have  been  made 
in  the  pleadings  in  these  cases,  and  no  exception  taken  to 
the  finding  of  the  court  on  this  ground.  The  evidence 
upon  the  point  itself  was   contradictory,   and   might   have 


I 


; 


388        SUPERIOR  COURT  OF  CINCINNATI. 

James  A.  Bean  t.  Adams  &  Buckingham. 

justified  a  finding  either  way.  Even  if  its  weight  1 
greatly  preponderated  in  favor  ol  the  defendants  below, 
have  no  pov/cr  to  review  the  judgment  of  the  court  btl 
upon  findings  of  fact. 

On  the  whole  case,  therefore,  the  judgments  nrast 
affirmed. 

Judgments  affirmed. 


Jamks  a.  Bean  v.  Adams  &  Buckingham. 

I.  A  consignee  is  subject  to  the  orders  of  the  consignor  as  to  the  ti 
and  terms  oE  a  sale  to  be  made  of  the  property  consigned,  nn! 
(here  be  some  agreement  to  the  contrary. 

3.  It  is  the  general  nature  of  an  authority  to  be  revocable,  and  to  m 
it  otherwise  requires  a  consideration.  An  advance  of  money  by 
consignee  to  the  consignor  may  Le  surh  a  consideration;  and,  a' 
an  advance,  it  may  well  be  that  the  consii^ee  has  an  irrevod 
power  oF  sale  to  reimburse  his  advances,  as  shown  by  the  agreem 
in  making  the  advance,  either  expressly,  or  from  the  circnmstan 
attending  the  transaction. 

3.  But  the  right  to  sell  does  not  result,  as  a  conclusion  of  law,  from 
mere  fact  of  the  advance  being  made. 

Special  Term. — The  plaintiff  states,  that  in  the  mom 
of  September  and  October,  1853,  Lewis  Stagg  was  a  dea 
in  flour  in  Cincinnati,  and  that  the  defendants  were  tli 
produce  and  commission  merchants  in  the  city  of  N 
York;  that  Roots  &  Coe  were  the  agents  at  Cincinnati 
the  defendants;  that  the  said  defendants  (by  agents)  a 
said  Stagg  entered  into  an  agreement  whereby  the  defei 
ants  were  to  advance  to  the  said  Stagg,  on  the  acceptam 
by  defendants  of  bills  of  exchange,  to  be  drawn  and  nes 
tiated  for  the  benefit  of  said  Stagg,  to  be  taken  up  by  ( 
fendants  at  maturity,  an  amount  which  should  be  equal 
$4.50  per  barrel  upon  all  flour  which  said  Stagg  shoi 
consign  to  defendants  to  be  sold  on  commission;  defendai 
to  pay  aH  freights,  charges,  costs,  and  expenses  of  transp" 
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jr^nce,  etc.,  and  to  hold  the  Hour  for  sale  in  New 
ler  the  instructions  of  said  Slagg,  until  January 
kud  not  to  be  sold  before  that  time,  without  such 
,  and  on  or  after  that  day,  to  be  sold  for  the  best 
lour  would  command ;  defendants  to  account  and 
on  the  sale,  the  proceeds,  after  deducting  $4.50 
,  and  interest  on  sums  advanced,  and  expenses, 
IS,  freights,  etc.,  as  above  mentioned;  that  defend- 
to  render  account  of  sales,  expenses,  etc.  That 
ice  of  sjud  agreement,  the  said  Stagg,  from  time 
iring  September  and  October,  forwarded  and  con- 
defendants  about  three  thousand  barrels  of  flour, 
h  the  acceptances  of  defendants  were  advanced 
lunt  of  $4.50  per  barrel,  and  the  proceeds  of  the 
n  sale  thereof,  received  by  said  Stagg;  that  the 
jnsigned  was  received  by  defendants,  and  freight 
lefendants;  that  all  of  said  flour  was  sold  by 
in  New  York;  but  that,  in  violation  of  said 
.  and  of  the  express  written  instructions  of  said 
least  twelve  hundred  barrels  were  sold  long  prior 
20,  1854,  at  prices  greatly  below  the  market 
our  on  said  day,  by  reason  whereof  the  profit 
lid  have  resulted  to  Stagg,  if  the  flour  had  been 
said  day  and  then  sold,  became  lost  to  him;  that 
ice  between  the  prices  at  which  the  flour  was  sold 
ce  at  which  it  would  have  sold  on  said  day  amounts 
that  besides  this,  the  defendants  failed  to  sell 
t  the  best  prices  which  could  have  been  obtained 
same  was  in  fact  sold;  that  sixteen  hundred  bar- 
sold  at  ten  cents  per  barrel  less  than  the  market 
the  defendants  have  also  failed  to  render  a  just 
nd  have  made  charges  which  they  were  not 
according  to  agreement,  and  have  refused  to  pay 
t  justly  due  by  $1,800.  That  the  said  Stagg  has, 
-eceived,  assigned  his  claim  against  defendants  to 
R,  and  the  plaintiff  demands  judgment  for  $1,800 
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The  defendants  answer  and  say  that  Roots  &  Coe  wen 
their  agents  at  the  time  mentioned,  but  deny  that  they,  a 
such  agents,  had  the  scope  and  authority  stated  in  th( 
petition^  they  deny  that  any  agreenient  was  made  by  which 
they  were  to  advance  an  amount  equal  to  $4.50,  or  anj 
specific  amount  upon  all  or  any  flour  consigned  by  Stagg, 
or  by  which  they  were  to  hold  the  same  imtil  Januarj*  20, 
1854,  and  not  to  be  sold  before  that  day  without  instruc- 
tions from  Stagg.  They  say  that  the  contract  was  not  such 
as  stated  in  the  petition,  but  that  on  the  29th  of  October, 

1553,  the  said  Stagg  addressed  a  letter  to  defendants  in 
substance  asking  the  privilege  of  drawing  on  them  as 
shipments  are  made,  "for  cost  invoices  less  twenty-five 
cents  per  barrel  less  than  Cincinnati  prices,  and  market 
quotations  as  a  margin,  as  the  consignments  are  made ;"  ii 
this  should  meet  the  views  of  defendants,  they  (defendants) 
to  address  a  letter  to  Roots  &  Coe  to  that  effect.  That 
defendants,  on  November  4,  1853,  replied  in  an  open  letter 
addressed  to  Roots  &  Coe,  under  cover  to  Stagg,  saying 
Roots  &  Coe  were  at  liberty  to  take  Stagg's  drafts  for  ship- 
ments, accompanied  by  bills  of  lading,  at  a  valuation  oi 
$6.25  per  barrel,  delivered  in  New  York,  insurance  to  be 
effected  by  defendants ;  should  prices  be  afterward  depressed 
below  present  market  prices,  defendants  reserve  the  fffiri- 
lege  of  making  rateable  abatement  in  the  valuation  above 
named.  That  this  proposition  was  accepted  by  Stagg,  and 
was  the  entire  and  only  agreement  entered  into  by  plaintifi 
and  defendants,  and  that  thereupon,  Stagg  commenced 
making  shipments;  that  the  agents  of  defendants  received 
of  Stagg  from  time  to  time,  in  November  and  December, 

1554,  shipping  receipts  for  two  thousand  three  hundred  and 
thirty-six  barrels  of  flour,  and  advanced  to  Sta^,  on  his 
drafts,  $10,945.48;  that  said  flour  was  insured  by  defend- 
ants in  New  York,  and  expenses  of  freight,  etc.,  paid;  that 
the  flour  was  sold  in  a  proper  manner  from  time  to  time, 
with  due  regard  to  the  interests  of  both  parties ;  they  deny 
that  any  flour  was  sold  at  less  than  the  market  price,  or 
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lave  failed  to  render  just  accounts,  or  that  they 
charges  unauthorized,  or  that  they  have  refused 
a  just  account,  or  that  they  are  indebted  to  said 

y  sum. 

airden  &  Curwen,  for  plaintiff. 

Scarborough,  for  defendants. 

,  J.  Was  there  an  agreement  between  Stagg  and 
that  the  latter  were  to  hold  on  to  the  flour  until 
or  any  other  time  specified  in  agreement  ? 
K)int  there  is  a  conflict  of  testimony.  The  effect 
mony,  on  my  mind,  is  to  induce  the  conclusion 
I'as  no  such  contract. 

lim  of  overcharge  of  interest  and  selling  con- 
1  St  ructions,  and  without  regard  to  interests  of 
these  two  claims  can  not  both  avail.  The  allow- 
;  defeats  the  other.  Can  either,  and  if  either, 
lUowed?  They  lead  to  an  examination  of  the 
>  and  duties  of  Stagg  and  defendants,  as  con- 
:onsignees. 

hat  it  is  clear,  upon  the  general  principles  of  law, 
n  in  54  E.  C.  L.  380,  Smart  v.  Sandars ;  3  Com- 
larfield  v.  Goodhue ;  and  in  other  authorities,  that  a 
s  subject  to  the  orders  of  the  consignor  as  to  the 
mis  of  a  sale  to  be  made  of  the  property  consigned, 
e  be  some  agreement  to  the  contrary.  It  is  the 
are  of  an  authority  to  be  revocable ;  and  to  make 
le,  requires  a  consideration.  An  advance  of 
the  consignee  to  the  consignor  may  be  such  a 
m ;  and  after  an  advance,  it  may  well  be  that 
lee  has  an  irrevocable  power  of  sale  to  reimburse 
es,  as  shown  by  the  agreement  in  making  the 
ther  expressly  or  from  the  circumstances  attend- 
isactions. 

e  expressions  in  the  case,  14  Peters,  494,  Brown 
■,  which  might  induce  a  conclusion  that  the  right 
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of  a  consignee  who  had  made  an  advance  to  sell,  result 
as  a  conclusion  of  law,  from  the  mere  fact  of  the  advan 
being  made,  and  not  derived  from  the  agreement  of  t 
consignor,  which  agreement  ihe  fact  of  receiving  an  advan 
tended  to  establish  and  would  be  a  consideration  to  susta 
But  it  is  doubtful  whether  the  court  intended  to  be 
understood.  At  any  rate,  it  is  now  well  established  by  t 
most  recent  cases  in  the  English  and  American  courts,  tli 
the  right  to  sell  contrary  to  the  instructions  of  the  consigni 
must  be  derived  from  the  consent  of  the  latter,  which  is  r 
shown  from  the  simple  fact  of  an  advance;  but  which  m 
be  shown  from  that  fact,  in  connection  with  the  circui 
stances,  and  does,  in  fact,  usually  occur  when,  as  in  t 
present  case,  the  advance  is  made  contemporaneous  wi 
the  shipment,  and  for  a  very  heavy  proportion  of  the  val 
of  the  article. 

~~The  consignee  who  has  a  right  to  sell  under  an  agreeme 
to  secure  his  advances,  and  also  an  authority  to  sell  as  t 
factor  or  agent  of  the  consignor,  must,  if  he  sells  under  t 
agreement,  without  reference  to  the  interest  of  the  consign 
or  his  instructions,  be  prepared  to  show  that  the  agreeme 
has  been  pursued  according  to  its  true  intent  and  purpo; 
If  it  has  not  been,  it  can  not  be  used  as  a  shield  to  prott 
the  consignee  from  responsibility  for  a  breach  of  duty  or 
violation  of  the  orders  of  the  consignor. 

Upon  an  examination  of  the  evidence  in  this  case,  ai 
particularly  the  writings  at  the  time  of 'the  commenceme 
of  the  transactions,  I  am  brought  to  the  conclusion  that  the 
was  in  this  case  an  agreement  on  the  part  of  the  consign 
that  the  consignee  might  sell  to  meet  the  advances.  T 
advances  were  made  in  the  form  of  drafts  having  sixty  da 
to  run.  From  this  and  other  circumstances  in  the  case, 
think  there  are  two  inferences  to  be  drawn:  1st.  That  mea 
to  meet  the  drafts  were  to  be  realized  by  a  sale,  to  ma 
which  sale  for  such  a  purpose,  an  irrevocable  authority  w 
g^ven  to  the  consignee.  2d.  That  except  as  to  a  sale  f 
such  purpose,  the  consignee  was  bound  to  look  to  t 
interest  of  the  consignor,  and  was  subject  to  his  orders. 
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t  inquiry  is,  whether  the  sales  in  the  case  were 
r  the  agreement  to  meet  advances,  or  under  the 
ihority  as  factor?    And  I  think  that  none  of  the 

prior  to  the  ist  of  January,  were  made  under 
lent.  They  were  not  made  under  any  view  of  1 
o   meet    advances.     Of   these    sales,    some    were 

an  acco-jnt  of  sales  sent  and  received  without 
with  a  simple  repetition  of  instructions.  As  to 
ink  there  can  be  no  recovery,  because  an  assent 
:ence  is  shown,  the  act  of  the  agent  is  approved, 
case  of  contract  requiring  consideration.'  It  may 
t  have  been  proper  to  sell,  but  the  act  of  selling 
ed  to,  and  the  order  given  as  to  subsequent  sales. 

others,  I  think  the  consignee  liable,  and  that, 
evidence,  the  damage  should  be  assessed  at  one 
ach  barrel  so  sold. 

images  being  allowed,  I  think  there  is  no  ground 
the  interest  account. 
It  for  plaintiff  for  $471.33. 


usTus  P.  Cou*  V.  Thomas  Hicdon,  et  al. 

F  in  execution  is  not  liable  for  a  trespass  or  wrongful  taking 
unless  he  ordered  or  directed  the  officer  to  levy  on  the  par- 
ods.  or  participated  •iitectiy  in  the  taking  other  than  by  the 
g  out  process. 

:  suing  out  an  execution  and  receiving  the  proceeds  of  sale, 
a  knowledge  of  an  adversary  claim  in  the  property  levied 
I  not  make  the  plaintiff  in  execution  liable  as  a  trespasser 
wrongful  taking.  He  would  only  be  responsible  for  the 
Bceived  by  him  from  such  sale. 

.  Tekm. — The  petition  states  that  on  the  20th  day 
i)er,  1855,  ThcHnas  Higdon,  a  constable  in  Cincin- 
liip  and  one  of  the  defendants,  levied  upon  as  the 
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property  of  one  Russell  Miller,  one  gray  horse,  on  an  exe- 
cution issued  by  a  justice  of  the  peace  in  a  case  wherein  the 
defendant,  N.  Longworth,  was  plaintiff,  and  said  Miller 
defendant;  that  said  Higdon  sold  said  horse,  and  that  said 
seizure,  levy,  and  sale  were  made  and  done  at  the  instigation 
and  by  command  and  direction  of  the  defendant  Long- 
worth  ;  that  the  said  horse  was  not  the  property  of  Russell 
Miller,  but  was  the  property  of  the  plaintiff,  of  which  the 
defendants  were  informed  and  well  knew  at  the  time  of 
said  seizure,  etc.,  and  plaintiff  claims  damages  in  $150. 

The  defendant,  N.  Longworth,  admits  the  levy,  sale,  etc., 
but  denies  that  said  hcrse  was  so  levied  upon  and  sold  at 
his,  Longworth's,  instigation  or  by  his  command  and  direc- 
tion; but  on  the  contrary,  was  levied  upon  and  sold  by  said 
constable  in  direct  opposition  to  the  commands  of  the  de- 
fendant, and  admits  that  he  received  $50  from  proceeds  ol 
said  sale. 

Bates  &  Scarborough,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant  Longworth. 

Ghoi.son,  J.  Where  a  sheriff  or  constable,  under  a  process 
of  execution  against  A,  levies  on  the  goods  of  B,  th( 
plaintiff  in  the  execution  is  not  liable  for  the  trespass  01 
wrongful  taking  of  the  goods,  unless  he  ordered  or  directM 
the  sheriff  to  levy  on  the  particular  goods,  or  participate 
directly  or  otherwise  than  hy  merely  suing  out  the  process 
4  Harrington,  287,  West  v.  Shockley;  25  Maine,  137,  Lothrop 
V.  Arnold. 

Where  a  trespass  is  committed  on  property,  a  person  ntaj 
become  liable  by  ratifying  an  act  done  in  his  name  or  loi 
his  use,  and  the  effect  will  be  the  same  as  if  he  had  origin- 
ally given  the  authority, 

Eut  there  can  be  no  ratification  where  the  act  is  not  dom 
in  the  name  or  on  behalf  of  the  party  who  is  claimed  ic 
have  sued  or  done  what  would  amount  to  a  ratification. 

There  is  some  difficulty  in  applying  these  rules  to  thi 
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sheriff  or  constable,  and  the  plaintiff  in  execution, 
1  the  property  ol  a  person  not  the  defendant, 
ulty  arises  from  the  consideration  that  the  sheriff 
)le  is  not  properly  the  agent  ol  the  plaintiff, 
;  may  be  said  to  be  acting  for  his  benefit.  He 
lowever,  profess  to  act  for  the  plaintiff,  but  under 
ity  of  law,  and  in  obedience  to  the  process  of  the 

may  become  liable  for  a  trespass  who  counsels  or 
;  act  to  be  done ;  in  such  case  it  is  not  necessary 
>arty  actually  committing  the  trespass   should   be 

or  in  part  derive,  or  profess  to  derive,  authority 
ct  from  the  person  so  counseling  or  advising, 
this  mode  that  a  plaintiff  in  execution,  who  gives 
rections  to  levy  on  property  not  liable  to  the  pro- 
nes  liable  as  a  trespasser,  and  he  can  not  properly 
>  confer  any  authority  on  the  offier  who  makes 
(This  explains  the  distinction,  and  shows  the  pro- 
he  decision  in  46  E.  C.  L.,  2^6,  Wilson  v.  Tum- 
I  was  not  followed  in  ll  Mass.  13.) 
ecedent  directions,  no  counsel  or  advice  be  given 
intiff  in  execution ;  if  he  in  no  way  directly  partic- 
he  trespass  until  the  property  has  been  sold  and 
s  of  execution  returned  by  the  officer,  showing 
■,  or  a  part  of  it,  made  to  answer  the  plaintiff's 
tie  receipt  of  the  money  by  the  plaintiff,  though 
ledge  of  a  claim  set  up  to  the  property,  does  not 

liable  as  a  trespasser  for  the  wrongful  taking  of 
ty.  The  extent  to  which  the  plaintiff  can  be  held 
lid  be  the  amount  of  money  by  him  received, 

St. 

It  against  defendant  Longworth  for  $54.25,  and 
gdon  for  $163. 
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The  Cincinnati  Insurance  Co.  v.  Rieman  &  Sons. 

I.  A  proposition  made  by  A  to  insure  on  account  of  B  C,  an  invoice  i 
merchandise,  amount  insured,  in  case  of  loss,  to  be  paid  to  A  and  I 
when  embraced  in  a  policy,  covers  only  the  interest  of  B    C. 

z.  ^^lien  payment  has  been  made  to  a  person  on  account  of  a  just  det 
and  there  is  no  fraud,  express  or  implied,  between  (he  parties,  t 
action  will  lie  to  recover  back  in  behalf  of  the  payer. 

3,  ^lierc  insurance  is  taken  upon  merchandise  by  A  for,  and  on  ai 
count  of  whom  it  may  concern,  the  risk  attaches  only  to  the  intere 
of  the  party  actually  intended  to  be  covered  at  the  time  the  contn 
was  made. 

General  Term. — Proceeding  in  error  to  reverse  a  judf 
mer.t  rendered  in  favor  of  the  defendants  below  by  Gholsoi 
J„  at  the  special  term  of  March,  a.  d.  1857. 

The  record  in  this  case  presents  the  following  facts: 

On  the  8th  of  January,  1852,  the  plaintiff,  on  the  appi 
cation  of  J.  H.  Rieman,  one  of  the  defendants,  insure 
$5,205  "on  candles,  on  account  of  Smith  &  Kissane,  fro 
Cincinnati  to  New  Orleans;  loss,  if  any,  payable  to  J.  t 
Rieman  &  Sons."  At  the  time  the  risk  was  taken,  a  bill  1 
lading  for  six  hundred  boxes  of  candles  was  exhibited  to  tl 
plaintiff,  signed  by  the  clerk  of  the  steamboat  "Marti 
Washington,"  purporting  to  have  been  received  c«i  boai 
that  vessel.  At  the  same  lime.  Smith  &  Kissane  had  draw 
upon  Rieman  &  Sons,  who  had  agreed  to  accept  their  bj 
at  ninety  days,  for  $3,360. 

On  her  passage  to  New  Orleans,  the  steamboat  and  carg 
were  totally  consumed.  When  the  information  of  her  lo: 
was  received  by  Rieman  &  Sons,  they  made  application  l 
the  plaintiff  lo  adjust  their  loss,  who,  without  requiring  ar 
other  evidence,  on  March  4,  1852.  paid  defendants  $2,50 
and  on  April  6,  $2,705,  being  the  full  amount  of  sum  insure 

In  March,  1855,  the  plaintiff  filed  its  petition  again 
the  defendants,  claiming  that  Smith  &  Kissane  had  cor 
mitted  a  great  fraud  upon  the  underwriters;  that  the  prq 
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'A  to  have  been  shipped  on  the  steamboat,  and  (or 
bill  of  lading  was  given,  had  never  been  deltv- 
was  it  in  existence,  either  at  the  time  the  risk  was 
when  the  loss  occurred;  that  the  insurance  was 
the  benefit  of  the  defendants,  who  were  in  reality 
:  covered  by  the  policy,  and  as  the  alleged  loss  had 
,  without  the  knowledge,  on  the  part  of  the  de- 
af the  fraud  in  the  shipment,  they  have  now  the 
cover  it  back. 

endants  deny  the  important  averments  in  the  peti- 
insist  the  risk  was  taken,  and  the  proposition  to 
de  in  good  faith ;  that  J.  H.  Rieman  acted  solely 
:nt  of  Smith  &  Kissane,  for  whose  benefit  alone 
nee  was  made,  no  interest  of  the  defendants  being 
lereby;  that  the  money  was  paid  to  the  defend- 
rquircd  by  the  policy,  without  objection  by  the 
ivho  knew  that  the  defendants  were  acting  as 
y;  that,  shortly  after  the  receipt  of  the  money, 
lants  adjusted  finally  their  accounts  with  Smith  & 
ind  paid  them  the  balance  of  the  cash  received 
plaintiff ;  that,  from  that  period  until  the  com- 
t  of  this  action,  they  were  not  notified  of  the 
ud  on  the  part  of  the  insured. 

answer  the  plaintiiT  demurred.    The  jndge  before 
question  was  argutd  at   special  term,   overruled 
rer,  and  gave  judgment  for  the  defendants. 

Itanberry  and  Jones  &  Ware,  for  plaintiff  in  error. 

:y  &  Perry,  for  defendants  in  error. 

J.,  delivered  the  opinion  of  the  court, 
y  real  question  involved  in  this  controversy,  is  ad- 
the  counsel  to  be  this:    Whose  interest  is  covered 
ilicy?     And  we  may  extend  the  inquiry  further; 
crest  was  intended  to  be  covered  when  the  risk  was 

d  by  the  plaintifi's  counsel  that  the  defendants,  by 


398        SUPERIOR  COURT  OF  CINCINNATI. 

Cincinnati  Insurance  Company  v.  Ri«man  &  Sons. 

one  of  the  members  of  their  firm,  though  nominally  appeai 
ing  to  have  effected  the  insurance  as  agents,  were  in  realit 
principals,  and  their  interest  in  the  shipment  for  the  ad 
vance  made  to  Smith  &  Kissane  was  therefore  covered. 

This  assumption  is  attempted  to  be  justified  by  the  ana] 
ogy  which  is  declared  to  exist  between  a  case  where  ; 
broker  obtains  insurance  in  his  own  name  for  the  benefit  c 
his  principals. 

It  is  true,  as  a  general  rule,  that  the  underwriters  ma; 
hold  the  broker  persoually  liable  for  the  premium,  thougl 
he  has  no  interest  in  the  subject  insured,  but  it  is  equall 
true  that  there  can  be  no  recovery  where  the  policy  issue 
in  his  name,  unless  he  prove  his  interest  at  the  time  the  ris! 
was  taken  as  well  as  when  the  loss  occurred.  In  every  cas 
where  the  policy  is  taken,  in  the  name  of  the  broker,  fc 
those  "whom  it  may  concern,"  and  the  interest  is  in  an 
other  person,  that  person  alone  can  claim  the  benefit  of  th 
indemnity. 

By  the  express  terms  of  the  contract  between  the  p]m 
tiff  and  Rieman,  the  risk  was  upon  the  property  owned  b 
Smith  &  Kissane,  and  on  their  own  account.  An  agency  i 
therefore  apparent,  inasmuch  as  one  party  applies  for  insui 
ance  for  another,  and  the  application  is  accepted. 

The  law  is  settled  that  where  the  insurance  is  for  th 
applicant  and  "whom  it  may  concern,"  the  terms  thus  em 
ployed  are  not  intended  to  mean,  nor  do  they  include,  ever 
person  who  may  have  an  interest  in  the  subject  insured,  bu 
only  such  as  are  in  contemplation  of  the  contract,  r  Amol( 
§19;  I  Phillips  on  Ins.  §153;  i  Mason,  136,  Seamans  v,  Loi 
ing:  II  Rob.  La.  82,  Lambeth  v.  Wes,  Fire  Ins.  Co.; 
Johns.  Cases,  269,  Steinback  v.  Rhinelander.  It  is  necessarj 
therefore,  that  the  party  in  interest  should  have  directe 
the  risk  to  be  taken;  or  ratified  the  act  of  the  agent  atte 
the  policy  issued,  to  make  the  contract  available  to  him. 

But  when  the  description  of  the  party  insured  indicate 
that  the  agent  has  taken  the  policy  for  account  of.  or  for  th 
benefit  of  other  persons  specially  named,  the  interest  ( 
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described  is  alone  covered.  No  other  person  can 
:rest,  or  sustain  an  action  to  recover  its  value.  This 
Mass.  84,  Russell  v.  New  England  Ins.  Co. ;  6  Mass. 
1  V.  Lord ;  3  Johns.  Cases,  130,  Kemble  v.  Rhine- 
find  no  exception  to  the  rule  thus  affirmed,  and  it 
rollary  from  that  which  is  applied  where  the  policy 
e  clause  "for  whom  it  may  concern,"  as  in  the  last 
:al  party  interested  need  not  be  known  until  a  loss 
en  proof  of  his  interest  and  agfreement  to  the  con- 
then  be  had,  so  in  the  former,  where  the  parties 
■  described,  there  can  be  no  resort  to  parol  evi- 
ichide  others  not  named.  If  such  a  course  were 
the  whole  theory  of  the  law,  as  to  the  conclusive- 
itten  agreements  upon  the  parties  who  have  exe- 
I,  would  be  practically  ignored,  and  the  liability  of 
have  contracted  would  no  longer  be  determinable 
written ;  but  rather,  by  what,  in  these  days  of  the 
rty  in  testifying,  may  be  established  by  witnesses, 
not  so  understand  the  law.  We  must  hold,  there- 
he  plaintiff  insured  for  the  benefit  of  Smith  & 
nd,  although  since  the  alleged  loss,  the  amount 
s  paid  to  the  defendants,  for  and  on  account  of  the 
i,  yet,  if  that  money  has  been  applied  to  the  pay- 
!  advances  made  to  Smith  &  Kissane,  by  their  con- 
juivalent  to  a  payment  made  by  them  through  their 
;  retention  by  the  agent  of  so  much  money  as 
ufficient  to  discharge  the  debt  due  by  the  principal, 
garded  as  a  payment  by  the  principal  to  the  agent, 
im  is  retained  by  the  consent  of  the  principal, 
lifted  by  the  demurrer,  that  such  an  appropriation 
paid,  by  the  plaintiff  to  the  defendants,  was  made, 
sidue  accounted  for  with  Smith  &  Kissane.  The 
d  to  the  defendants  is  no  longer  in  their  hands; 
di,ncharged  themselves  from  their  agency  to  their 
and  can  not  be  said  to  sustain  any  such  relation  to 
S   as   will   authorize    the    assumption    that    such 
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a  privity  exists  as  will  permit  a  reclamation  by  the  uadt 
writers. 

If,  while  the  money  was  in  the  possession  or  under  the  co 
trol  of  the  defendants,  this  action  had  been  brought,  a  diffe 
ent  question  might  have  been  presented.  The  investigati< 
would  have  assumed  another  shape,  and  the  difficulties  th 
now  meet  the  plaintiff,  in  a  great  measure,  obviated. 

There  is  no  intimation,  in  the  pleadings,  that  the  defendan 
were  implicated  with  Smith  &  Kissane,  in  the  alleged  frau 
or  had  notice,  even,  of  the  charge,  before  their  agency  w 
dosed ;  it  can  not,  therefore,  be  claimed  that  their  situati< 
should  be  changed,  when,  after  a  lapse  of  nearly  four  yeai 
the  parties  really  in  fault,  if  at  all,  have,  it  is  admitted,  either  li 
the  country  or  become  insolvent.  It  would  be  unjust  to  cot 
pel  the  defendants,  under  such  circumstances,  to  rehind  t1 
amount  paid  upon  the  policy,  when  their  remedy  over  up( 
the  guilty  parties  would  be  of  no  avail. 

We  believe  we  but  indicate  an  established  principle  whi 
we  hold  the  defendants  are  not  responsible  in  this  actio 
it  is  but  the  application  of  the  universal  rule  as  to  paymen 
made  upon  checks,  bills,  or  notes,  where  the  security  may 
forged,  if  the  holder  obtains  it  in  the  usual  course  of  busine: 
and  receives  the  proceeds,  in  good  faith,  without  notice 
their  invalidity. 

If,  instead  of  directing  the  amount  of  the  alleged  loss  to 
paid  to  the  defendants,  in  the  policy  itself,  Smith  &  Kissa 
had  drawn  their  bill  in  the  defendants'  favor,  it  could  not 
claimed  that,  under  the  circumstances  disclosed  in  the  ca! 
the  plaintiff,  after  having  honored  the  bill  by  acceptance, 
payment,  would  be  permitted  to  impeach  it. 

There  can  be  no  practical  difference  between  the  case  th 
stated,  and  the  present.  In  both,  the  acts  of  the  parties,  p< 
formed  in  good  faith,  conclude  them.  It  was  very  jusi 
remarked  by  Tilghman,  C.  J.,  6  S.  &  R.  368,  Eogart,  et 
V.  Nevins,  et  al.:  "That  no  case  has  been  shown  where 
action  for  money  had  and  received,  has  been  support 
against  a  person  who  had  received  a  just  debt  without  fraud 
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have  always  understood,  is  the  true  principle 
the  action  is  allowed.  The  question  is,  has  the 
right  to  recover  ex  aquo  et  bono?  If  he  ought 
f  to  assert  his  claim,  he  wiU  not  be  permitted  to 

hole  case,  we  are  satisfied  the  judgment  of  the 

;ial  term  ought  to  be  affirmed. 

affirmed. 


OMAS  DoHEN  V.  Nicholas  T.  Hortok, 

]n  makes  a  subdivision  of  city  lots,  showing  streets  and 
:au5es  it  to  be  recorded  upon  the  county  record  of  deeds, 
<ing  the  statutory  acknowledgment,  and  afterward  sells 
;  lots,  bounded  by  a  street  or  alley,  according  to  the  sub- 
eld: 

1  defective  dedication  was  accepted  formally  by  the  city, 
f  possession  and  user  on  the  part  of  the  public,  it  would 
ome  perfect  and  complete,  and  the  original  owner,  and 
ng  under  him,  would  have  no  right  to  appropriate  those 
leys  to  private  use  or  possession. 

;nee  of  a  lot  in  such  subdivision,  bounded  on  a  street  or 
right  to  the  use  and  enjoyment  of  the  open  and  unob- 
^et  or  alley,  of  which  the  original  owner,  or  those  claim- 
im,  can  not  deprive  him  without  his  consent. 
let  of  such  street  or  alley  being  misused  or  obstructed  by 
:  alienees  of  lots,  does  not  vacate  the  right  of  the  other 
:  reinvest  the  title  and  right  of  possession  in  the  original 


Perm. — The  plaintiff  claims  the  legal  estate  in, 
is  entitled  to  the  possession  of,  certain  premises 
s  an  alley,  in  McFarland's  subdivision  in  Ctn- 
derives  his  title  from  an  instrument  of  writing 
land  to  Vail,  dated  December  16,  1832 ;  by  deed 
o  plaintiff,  dated  November  6,  1848;  and  by 
ail  to  plaintiff,  dated  June  10,  1850. 
idant  says  that  William  McFariand  being  the 
s  257,  258,  259,  282,  283,  and  284,  on  the  original 
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plan  of  Cincinnati,  made  a  plat  and  subdivision  of  said 
on  which  plat  and  subdivision  certain  parcels  or  strip 
land  were  laid  out  and  dedicated  as  streets  and  alleys 
the  use  of  the  proprietors  of  lots  in  said  subdivision  fore 
that  said  McFarland  caused  said  plat  and  subdivision  « 
recorded  in  Hamilton  county  records,  on  June  29,  a.  d.  i 
That  the  premises,  described  in  the  petition,  is  one  of 
alleys  laid  out  in  said  plat  and  subdivision,  being  the  : 
lying  between  lots  26  and  27  on  said  plat.  That  McFarl 
conveyed  lots  in  said  subdivision,  making  reference  to 
streets  and  alleys  thereof :  that  on  August  7,  1809,  he  < 
veyed  to  Benjamin  Mason  lots  25  and  26.  with  other 
to  which  deed  defendant  refers,  tc  determine  the  particv 
relating  to  said  subdivision.  The  defendant  savs  plai 
claims  to  be  owner  under  mesne  conveyances  from  Benja 
Mason,  of  a  portion  of  lots  25  and  26,  the  north  iwi 
feet  in  width  thereof,  fronting  twenty  feet  on  said  i 
lying  between  lots  26  and  27 ;  that  defendant,  by  like  ra. 
conveyances  from  said  Mason,  is  the  owner  of  a  portioi 
said  lots  25  and  26,  viz:  the  twenty  feet  in  width  h 
next  south  of  said  plaintiff's  portion,  fronting  twenty 
on  said  alley ;  that  defendant,  under  like  mesne  conveyai 
from  Benjamin  Mason,  holds  an  interest  in  the  remaii 
portion  of  lots  25  and  26;  and  that  defendant  is  also  ow 
of  ground  on  which  said  alley  abuts  on  the  south. 

Tlie  defendant  also  says  that  said  William  McFarl; 
by  deed  dated  September  7,  a.  d.  1808,  conveyed  to  Tho 
James  the  lots  numbered  27  and  28  in  said  plat  and  su 
vision ;  that  Benjamin  J.  Horton,  by  mesne  conveyai 
from  said  Thomas  James,  has  become  the  owner  of  said 
No.  27,  and  is  therefore  possessed  of  an  interest  in  the  ; 
alley;  that  said  premises  described  in  the  petition  has  b 
publicly  known  and  recognized  as  an  alley  ever  since 
recording  of  the  plat  and  subdivision  above  mentioned ; 
the  proprietors  of  the  lots  adjoining  thereto  as  laid  di 
in  said  plat,  became,  by  virtue  of  the  making  and  record 
of   said    plat   and    by   the    conveyances    from    said    Ja 
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1,  as  above  mentioned,  and  by  the  acts  and  conduct 
mes  McFarland,  vested  with  the  right  to  the 
njoyment  and  use  of  said  premises  aa  and  for  an 

defendant   further   says,   that   there   has   been   a 

recognition  of  said  right,  and  a  common  exer- 
l  right  by  said  proprietors  up  to  the  present  time ; 
id  alley  has  been,  from  time  to  time,  more  or  less 

by  the  proprietors  of  the  lots  adjoining  thereto, 
le  location  of  said  alley  and  the  common  right  of 
etors  in  the  use  thereof,  has  always  been  well 
iaid  proprietors,  and  that  the  said  alley  has  always 

or  less,  in  common  use  by  them. 

k  Loomis,  for  plaintifT. 

?y  and  Ben.  J.  Horton,  for  defendant. 

t,  J.  Where  a  person  makes  a  subdivision  of  city 
ig  streets  and  alleys,  and  without  acknowledging 
red  by  statute,  causes  it  to  be  placed  upon  the 
jrds  of  the  county,  and  afterward  sells  and  con- 
iccording  to  the  numbers  of  the  subdivision, 
,  as  shown  on  the  plat  by  the  numbers,  are 
'  a  street  or  alley,  I  hold 

the  fee  in  the  street  or  alley  did  not  vest  under 
in  the  city,  the  plat  not  having  been  acknowl- 

such  acts  on  the  part  of  an  owner  were  sufficient 
f  an  intention  to  dedicate  the  streets  and  alleys 
ise. 

if  such  dedication  was  accepted  by  the  city,  or 
the  part  of  the  public,  it  would  become  complete ; 
wner  would  have  no  right  to  appropriate  the 
er  which  the  street  or  alley  passed,  to  his  private 
fossession;  and  if  such  street  or  alley,  after  such 
or  public  user  was  wrongfully  obstructed,  the 
is  assignee  would  have  no  better  right  to  recover 
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possession  by  action  of  ejectment,  or  a  proceeding  of  li 
character,  than  any  other  person  interested. 

4.  That  an  alienee  of  a  lot  in  such  subdivision  bound 
on  a  street  or  alley,  the  street  or  alley  being  open  and  unc 
structed  at  the  time  of  his  conveyance,  acquires  a  right 
using,  which  is  analogous  to  that  of  the  public,  and  can  r 
be  taken  away  or  reduced  to  the  x>osses5ion  of  the  origii 
owner  without  his  consent.  One  of  the  alienees  of  f 
such  lots,  the  alley  lying  between,  can  not  under  a  deed,  fn: 
the  original  owner,  obtain  exclusive  possession  of  such  all 

5.  If  a  man  conveys  two  lots,  with  an  alley  between 
be  used  as  such  by  the  owners  of  the  two  lots  and  th 
assigns,  he  can  never,  as  against  such  owners,  or  either 
them,  take  into  his  private  and  exclusive  possession  1 
ground  over  which  the  alley  passes ;  and  can  convey  no  su 
right  to  the  owner  of  one  of  the  lots.  No  such  right 
acquired  by  the  fact  that  one  or  both  of  the  owners  have 
are  obstructing  the  alley. 

6.  It  is  the  right  of  those  showing  an  interest  either  ir 
private  or  public  alley,  which  has  been  wrongfully  t 
structed,  to  require  that  the  obstruction  be  discontinu 
This  has  been  usually  accomplished  by  an  action  at  law 
the  nuisance,  or  by  an  injunction  in  equity.  But  l 
obstruction  or  misuse  of  an  alley  does  not  forfeit  it,  so  as 
give  a  title  to  the  original  proprietor. 

These  principles  are  settled  by  numerous  authorities. 
Ohio,  298,  Brown  v.  Manning ;  Wright,  749,  Morris  v,  Bowe 
6  Peters,  432,  Cincinnati  v.  White ;  Id.  507,  Barclay  v,  Howi 

1  Ohio  St.  478,  Williams  v.  First  Presb.  Soc.  of  Cincinnati; 
Maine,  161,  Cole  v.  Sprowl ;  12  Georgia,  2,39,  City  of  Macor 
Franklin;  11  B.  Monroe,  155.  Wickliffe  v.  City  of  Lexingtt 

2  Selden.  257,  City  of  Oswego  v,  Oswego  Canal  Co.  ;i  Spenc 
86,  Dummer  ads.  Jersey  City. 

The  only  ground  upon  which  a  recovery  could  be  dain 
would  be  as  trustee,    for    the    purpose    at   effectuating 
trust.     Such    a    purpose    is    not    claimed    and    under    ■ 
present  system,  must  appear. 
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le  facts  and  circumstances  in  this  case,  and  it  is 
e  whether  the  fee  in  the  alley  would  properly  be 
as  remaining  in  the  original  proprietor,  if  not 
the  city,  it  may  be  in  the  adjoining  proprietors. 
1  depend  on  the  question  whether  the  dedication 
jte  of  a  public  alley.  A  dedication  of  an  alley 
led ;  not  a  mere  easement.  Was  it  accepted  ? 
tance  would  depend  on  the  character  of  the  thing 
:  naturally  to  follow,  Wright,  749;  14  Barb.  328, 
Mead,  et  al.;  16  Barb.  251,  Clements  v.  West  Troy, 
t  for  defendant,  and  ordering  plaintif!  to  remove 
5,  as  prayed  by  defendant. 
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istable.  holding  writs  of  attaeliment,  R-ains  admittance  to 
pM  in  which  the  goods  of  the  defendant  are,  finds  them 
and  in  possession  of  another  constable,  then  declares  his 

0  nttach  them,  subject  to  the  levy,  to  which  the  constable 
on  assents  and  promises  to  pay  to  him  any  surplus;  then 
■a  to  be  appraised,  makes  out  a  schedule,  and  returns  the 
ag  in  his  return  that  he  had  attached  the  property,  though 
]le  making  the  first  levy  continues  in  exclusive  possession 
Held: 

was  an  actual  levy  of  the  attachments,  and  not  a  mere  dec- 

luty  to  attach  in  the  presence  of  two  credible  persons  is 
uid  not  imperative;  if  omitted,  the  levy  may  be  set  aside, 
ince  of  the  defendant,  but  is  binding  on  third  parties,  and 
formed  if  the  declaration  is  made  in  presence  of  persons 

hat  property  in  the  hands  of  an  ofUcer,  under  judicial  pro- 
the  custody  of  the  law,  and  not  subject  to  further  seizure 
:ess  by  another  officer,  is  only  adopted  for  the  protection 
:er  making  the  first  seizure,  and  to  avoid  collisions  of  au- 

1  conflicts  of  title. 

goods  may  be  taken  on  a  second  writ  by  the  same  officer. 
.  having  the  gnodK  it\  his  possession,  he  consents  or  sut>- 
levy  upon  other  writs  by  other  officers,  and  to  hold  the 
rustec  or  bailee  for  them,  after  the  satisfaction  of  his  own 
rule  does  not  apply,  and  the  subsequent  levies  are  valid, 
e  proceeds  of  a  sale  in  his  hands 
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Special  Term. — Action  upon  a  constable's  bond. 

The  facts  are  sufficiently  stated  in  the  decision. 

Thomas  C.  Ware,  for  plaintiffs. 

Stallo,  Andrews  &  McCook,  for  defendants. 

Spencer,  J.  This  is  an  action  brought  to  recover  damag 
for  breach  of  the  condition  of  a  constable's  bond.  T 
petition  avers  that  the  plaintiffs  recovered  a  judgment  t 
fore  J.  R.  Baldridge,  J.  P.,  against  Valentine  Larox,  for  t 
sum  of  $25045,  and  costs,  on  May  2,  1856,  on  which 
execution  was  issued  on  the  same  day.  and  delivered  on  t 
day  following  to  Kuhn,  a  constable  of  Cincinnati  townsh 
for  service ;  that  on  the  same  3d  of  May,  Kuhn  levied  up 
the  property  of  the  judgment  debtor,  advertised  and  sc 
the  same  for  the  sum  of  $1,064.11,  and  afterward,  on  M 
31,  returned  said  writ  as  follows: 

"By  virtue  of  this  writ,  I  levied  upon  the  goods  a: 
chattels  previously  levied  upon  by  me  by  virtue  of  an  ex 
cution  issued  by  K.  H.  Rowekamp,  a  justice  of  the  peace 
Cincinnati  township,  upon  the  29th  of  April,  1856,  upon 
judgment  in  favor  of  Henry  Rohrkasse  &  Co.  against  t 
defendant,  Valentine  Larox,  for  the  sum  of  $335.05,  a 
costs,  etc;  and  also,  previously,  viz:  on  the  29th  day 
April,  1856.  levied  upon  by  B.  Housman,  constable, 
virtue  of  two  writs  of  attachment  issued  by  said  Row 
kamp,  etc.,  in  two  cases  in  which  F.  C.  Baltman  was  plai 
tiff  and  Valentine  Larox  defendant,  being  for  $369.13,  a 
costs,  etc.  The  goods  were  advertised,  and  sold  to  differc 
persons,  etc.,  for  $1,06.1.11.  Received  in  cash,  $686.  D 
from  Hollingshead  &  Co.  $340.73;  from  Tyler  Davidson 
Co.  $35.16;  and  fees  retained,  $107.30,  Balance  paid  o\ 
to  F.  H.  Rowekamp,  for  distribution.  May  31,  1856. 

"Signed,  Wm.  Kuhn.  ConstabU." 
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avers  that  said  return  was  false,  in  this:  that 
his  having  and  receiving  the  plaintiffs'  execu- 
id  goods  and  chattels  had  been  levied  upon  by 
n,  constable,  by  virtue  of  two  writs  of  attach- 
For  $369.13,  and  costs,  said  attachments,  if  levied 
r  levied  after  the  plaintiffs'  execution  was  deliv- 
1  Kiihn,  and  after  he  had  levied  upon  the  said 
rhere  are  two  other  causes  of  action  set  forth 
words,  one  for  $250  and  the  other  for  $227,  and 
ig  in  all  $72745,  and  costs. 

rer  takes  issue  upon  the  averment  of  falsehood 
;ral  returns,  saying  they  were  all  true  in  fact, 
i  in  the  evidence,  that  on  April  29,  1856,  Kuhn  had 
s  the  execution  referred  to  in  the  petition,  in 
brkasse  &  Co,  for  $335.05,  and  costs,  and  in  the 
that  day  levied  upon  all  the  goods  and  chattels 
ndant  in  execution,  Larox,  they  being  in  his 
estem  Row.  He  had  with  him  another  person, 
whose  names  are  not  given.  He  made  out  a 
the  property,  and  attached  it  to  his  writ.  While 
Te,  perfecting  his  schedule,  and  after  he  had 
he  same  day,  Housman,  also  a  constable  of  Cin- 
tiship,  having  in  his  hands  two  attachments 
property  of  Larox,  issued  by  Rowekamp,  in 
C.  Baltman,  for  $369.13,  gained  admittance  to 
s,  and,  with  the  assent  of  Kuhn,  attached  all  of 
;y,  etc.,  as  the  property  of  Larox,  subject  to  the 
and  execution.  According  to  the  testimony  of 
isman  took  with  him  Peter  Smith  and  .another 
ording  to  that  of  Housman,  he  went  with  Smith 
found  the  other  man  there.  Housman,  accord- 
own  evidence,  told  Kuhn  he  would  have  to 
ect  to  his  levies,  and  did  so  attach ;  and  there- 
promised  that  if  there  should  be  a  surplus  on 
uld  pay  it  over  to  Housman.  On  the  same  day, 
nade  out  a  schedule  of  the  goods,  copied  from 
;dn!e,  and  on  May  2,  caused  them  to  be  appraised 


4o8        SUPERIOR  COURT  OF  CINCINNATI. 

Tyler  Davidson  &  Co.  v.  William  Kuhn,  et  aL 

by  two  freeholders.  On  April  30,  three  attachments  w 
issued  .by  Baldridge,  in  favor  of  the  present  plainti 
against  Larox,  and  delivered  to  Higdon,  constable,  for  s 
vice.  On  the  afternoon  of  that  day,  Higdon  went  a 
caused  the  same  property  to  be  appraised  on  his  wri 
claiming  also  to  attach  it,  but  without  the  assent  of  Kul 
Judgments  having  been  rendered  in  these  attachment  cas 
on  May  3,  executions  issued  upon  them,  which  were  del 
ered  to  Kuhn  for  service,  as  alleged  in  the  plaintiffs'  petiti( 
and  levied  also  as  therein  stated,  subject  to  the  prior  le 
and  attachments  in  the  hands  of  Housman.  The  goo 
were  in  the  possession  or  control  of  Kuhn  from  the  time 
his  first  levy,  on  April  29,  until  their  sale.  Out  of  the  pi 
cCeds  of  sale  he  paid  fees,  costs,  and  the  amount  due  plai 
tifl  in  execution ;  the  balance  he  paid  over  to  Rowekan 
for  distribution  under  the  attachments  of  Housman  and  t 
present  platntififs.  Rowekamp  ordered  the  Housman  attac 
ments  to  be  first  paid  out  of  these  moneys,  and  the  resid 
to  Tyler  Davidson  &  Co.,  plaintiffs  herein. 

It  is  claimed  by  the  plaintiffs  that  the  attachment  of  tl 
property  by  Housman  was  wholly  null  and  void,  and  thei 
fore  was,  in  fact,  no  attachment  at  all,  and  so  the  defenda 
Kuhn's  return  was  false.  This  claim  of  the  plaintilTs 
based  upon  three  grounds: 

1.  That  Housman  did  not,  in  fact,  attach  the  proper! 
but  only  declared  an  intention  to  attach. 

2.  That  Housman  did  not  attach  in  the  presence  of  ti 
freeholders,  as  the  law  requires. 

3.  That  the  property  having  been  already  levied  upon  1 
Kuhn,  was  in  his  custody  and  in  the  custody  of  the  la 
and  was  not  therefore  subject  to  an  attachment. 

I.  Upon  the  first  point,  I  think  the  testimony  is  clear  th 
Housman  not  only  declared  an  intention  to  attach,  which 
all  that  plaintiffs  claim  he  did,  but  did  in  fact,  make  : 
attachment.  What  his  precise  language  was,  is  perha 
uncertain,  and  is  clearly  not  very  material.  In  what  1 
said,  he  meant  not  only  to  declare  a  purpose,  but  to  perfor 
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:  was  so  understood  by  Kuhn,  who  promised  to 
iroperty  subject  to  the  attachment,  after  making 

on  execution.    It  was  so  understood  by  Hous- 

made  at  once  a  schedule  of  the  property,  took 
to  appraise  it,  and  returned  on  his  writ  that  he 
led  this  property.  What  he  actually  said  may 
urately  remembered,  and  may  be  misrelated ;  but 
id  can  not  be  misunderstood,  and  was  regarded, 
les,  as  the  performance  of  an  act. 
to  the  second  point,  the  duty  to  attach  in  the 
f  two  .credible  persons,  is  directory  and  not  im- 
It  would,  undoubtedly,  be  a  ground  for  setting 
tachment  at  the  instance  of  the  defendant,  but  does 

it  absolutely  void  as  to  third  parties.  But  it  is 
I  point  of  fact,  that  the  attachment  was  not  made 
esence    of   two    credible    persons.     The    evidence 

it  was-made  in  the  presence  of  three  persons  at 
h,  Kuhn,  and  another  whose  name  is  not  given. 
DCS  not  require  that  the  witnesses  shall  be  taken 
:e  by  the  constable,  for  the  purpose  of  making 
nent,  but  simply  that  he  shall  declare,  in  their 
hat  he  does  so  attach.  Kuhn  says  that  Housman 
^sons  with  him.  Smith,  and  another  whose  name 
lid  not  know  or  does  not  remember.  If,  then, 
nent  was  in  fact  made  in  the  presence  of  two 
^sons,  the  provisions  of  the  law  have,  in  this 
een    complied    with,    and    the    attachment    was 

e  third  objection  to  this  attachment  is,  that  the 
as  already  in  the  custody  of  the  law,  having  been 
Kuhn  upon  an  execution  in  his  hands,  and  was 
ire,  the  property  of  Larox,  subject  to  seizure  on 
.  It  is  true,  that  when  personal  property  has 
i  on  execution,  and  is  in  the  hands  of  the  officer, 
i  as  in  the  custody  of  the  law,  and  is  said  not  to 
3  execution  or  attachment,  or  any  other  seizure 
Is  of  another  oHicer,  because,  as  is  said,  the  seizure 
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■  changes  the  title,  and  it  is  no  longer  the  property  of  : 
defendant  in  execution,  but  that  of  the  officer.  But  t 
rule,  I  apprehend,  is  only  adopted  for  the  protection  of  i 
officer  himself,  to  avoid  collision  of  authority.  It  is  i 
true  that  the  title  to  the  property  is  absolutely  changed  a 
passes  to  the  crfficer.  If  this  were  so,  when  an  officer  h 
seized  goods  on  execution,  they  would  not  be  liable 
another  execution  in  his  own  hands,  because  not  the  pre 
erty  of  the  defendant  in  execution ;  and  if  that  were  l 
case,  the  plaintiffs  here  would  have  no  cause  of  action,  1 
cause  at  the  time  of  pvtting  their  execution  in  the  hands 
Kuhn,  there  was  nothing  to  levy  on,  these  goods  havi 
already  been  taken  by  him  on  another  execution.  E 
goods  levied  upon  by  an  officer  under  one  execution,  m 
be  taken  upon  another  placed  in  his  hands.  He  levies  up 
the  goods  under  both  executions  as  the  property  of  t 
defendant  in  execution.  Hence,  there  is  no  danger  of  a 
conflict  of  authority,  or  of  title.  So,  where  the  officer  th 
having  the  goods  in  his  possession  consents  or  submits  to 
levy  upon  another  execution,  or  an  attachment  subject 
his  title,  and  to  hold  the  goods  as  trustee  or  bailee  for  t 
other,  after  satisfaction  of  his  own  execution,  there  is  : 
conflict  or  collision  of  authority.  And  there  is  no  mc 
reason,  in  law,  why  such  second  execution  or  attachme 
may  not  be  levied,  with  his  assent,  than  if  it  had  been 
his  own  hands  for  that  purpose.  This  rule  has  been  adoptt 
at  special  term,  by  two  of  the  judges  of  this  court,  in  t 
case  of  different  executions  held  by  different  officers,  and 
can  not  perceive  why  it  may  not,  with  equal  propriety, 
applied  in  a  case  like  the  present. 

Entertaining  these  views,  t  am  of  opinion  that  the  plai 
tiffs  have  not  made  out  a  good  cause  of  action,  and  tti 
judgment  should  be  entered  for  the  defendants,  with  costs. 
Judgment  for  defendants. 
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ause  for  a  new  trial  that  an  attorney  submits  a  cause  to  trial 
Dtice  to  his  client  although  the  client  is  thereby  deprived  of 
unity  of  bringing  forward  additional  testimony. 
ground  for  the  reversal  of  a  judgment  must  be  shown  in 
asking  for  a  new  trial. 

Term. — Petition  lor  a  new  trial  and  to  enjoin 
;s  on  a  judgment  rendered  against  the  plaintiff 
1  former  term. 

s  are  sufficiently  stated  in  the  decision. 

&  Bocking,  for  plaintiff. 

Kebler  &  Force,  for  defendant. 

N,  J.  In  this  case,  which  is  a  petition  under  the 
new  trial,  filed  June  15,  1857,  an  application  was 
m  injunction  to  restrain  proceedings  on  the  judg- 
h  had  been  rendered  against  the  plaintiff.  The 
the  court  as  to  which  a  new  trial  is  asked,  was 
le  October  term,  1856.  The  ground  for  the  new 
t  the  case  was  submitted  without  any  actual  knowl- 
:  part  of  the  plaintiff,and  he  had  important  testimony 
vould  have  brought  before  the  court.  That  he  did 
until  about  January  i,  1857,  that  the  case  had  been 
and  a  finding  made,  and  an  interlocutory  order 
the  court, 

tred  from  the  papers  in  the  original  action,  that 
Dw  plaintiff,  Endress,  had  actual  notice  of  the  order, 
as  made  by  the  master  and  a  judgment  entered  on 
he  being  represented  both  before  the  master  and 
hearing  of  the  case  upon  the  report.  This  hearing 
a  final  judgment,  and  on  that  the  execution  has 
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been  issued,  which  it  is  the  object  of  the  present  applicatio 
to  stay,  and  I  hold : 

1.  That  the  application  is  too  late,  either  upon  the  ordinar 
principles  governing  such  cases  or  under  any  of  the  pr( 
visions  of  the  code. 

2,  That  the  plaintiff  having  been  represented  by  his  coui 
sel,  as  shown  by  his  own  answer  in  the  original  case,  and  th: 
counsel  having  submitted  the  case,  can  not  be  permitted  t 
allege  the  ground  of  surprise.  It  must  be  considered  that  h 
was  re[»-esented  and  had  notice.  Such  an  indirect  way  c 
attacking  the  acts  of  counsel  who  appear  for  a  party,  can  n( 
be  permitted.  In  this  case,  the  counsel,  who  appeared  an 
submitted  the  case,  are  the  same  who  prepared  the  answ< 
which  is  sworn  to  by  the  present  ;^aintiff.  Their  name 
signed  as  counsel,  appear  immediately  above  his  name.  B 
can  not  deny  their  authority  to  represent  him  in  the  case,  i: 
avoid  the  effect  of  a  submission  of  the  case.  If  the  case  wi 
submitted  prematurely,  without  notice  to  him,  and  withoi 
giving  him  an  opportunity  of  bringing  forward  other  test 
mony  in  his  power,  this  is  no  ground  of  mistake  or  surprii 
which  will  justify  a  new  trial. 

On  either  ground,  therefore,  there  is  difficulty  in  the  ws 
of  the  plaintiff's  success,  which  shows  that  there  is  no  proi 
able  ground  to  expect  the  granting  a  new  trial  when  tl 
present  proceeding  shall  be  determined.  It  is  only  upon  th 
probable  ground  that  the  court  can  properly  interfere  by  s 
injunction,  and  the  application  will  therefore  be  refused. 

Petition  is  dismissed. 


John  Elstner  v.  The  Cincinn.ati  Equitable  iNSURASt 
Company, 

I.  Where  premises  insured  against  loss  by  fire  arc  described  in  i! 
application  and  policy,  as  a  warehouse,  a  warranty  is  implied  that  t' 
property  shall,  during  the  continuance  of  the  risk,  conform  to  th 
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,  and  any  change  in  its  character,  voluntarily  made  or  per- 
t  of  a  temporary  or  accidental  character,  invalidates  the 

equence  will  not  be  averted  by  parol  proof  that  the  in- 
e  notilied  at  the  time  by  the  insured  of  the  intention  to 
Jiange  as  afterward  made. 

iie  a  court  of  equity  to  reform  a  policy,  on  the  ground  of 
lere  must  be  clear  proof  of  a  mutual  mistake,  by  the  omis' 
senion  of  a  material  stipulation,  contrary  to  the  actual 

and  intention  of  the  parties. 

e  premises  insured  were  described  as  a  warehouse,  and 
'quently  used  as  a  candy  manufactory,  in  which  fire-heat 
sarily  employed,  and  the  policy  was  issued  by  a  mutual 
:ompa[iy,  whose  deed  of  settlement  contained  a  provision, 
lolicy  shall  be  so  construed  as  to  extend  to  any  house  or 
:  any  trade  or  business  is  carried  on  that  requires  the  use 
:,  unless  the  same  he  mentioned  in  the  policy,  and  a  pro- 
;  deposit  paid,  to  be  agreed  upon  with  the  directors,"  and 

of  incorporation,  the  insured  becomes  a  member  of  the 
subject  to  all  the  restrictions  of  the  deed  of  settlement. 
it  that  at  the  time  the  insurance  was  effected,  the  insured 
e  officers  and  agents  of  the  company,  of  the  intended  use 
Tiises,  who  knew  that  fire-heat  wonld  necessarily  be  used 
lufactory,  is  not  sufficient  proof  of  an  agreement  for  an 
to  cover  that  contingency,  to  entitle  the  insured  to  a  re- 
of  the  policy  so  as  to  cover  the  loss,  the  premium  actually 
id  paid  being  that  proportioned  only  to  the  ordinary  risks 
rehouse. 

Term. — On  motion  by  plaintiff  for  a  judgment  on 

and  motion  by  defendant  for  a  new  trial. 

,  are  sufficiently  stated  in  the  decision. 

tairden  &  Curwen,  for  plaintiff. 

'rench,  for  defendant, 

J.    The  jury  to  whom  the  questions  of  fact  were 

ive  returned  a  general  verdict  for  the  plaintiff,  and 

tantially  in  the  affirmative  upon  the  question  spe- 

itted  to  them  by  the  court. 

ntiff  asks  for  judgment,  and  the  defendant  moves 

rial. 

sstions  were  presented,  and  very  naturally  arose 

)leadings,  there  being  two  causes  of  action  stated 
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tti  the  petition;  one  upon  a  policy  of  insurance,  seeking 
recover  for  an  alleged  loss  by  fire;  the  other  in  the  nat 
of  a  bill  to  reform  the  policy,  on  the  ground  that  the  i 
contract  between  the  parties  is  not  stated  in  that  insi 
ment. 

The  policy  was  issued  on  the  13th  of  August,  1853,  ; 
insured  the  plaintiff  from  loss  by  fire  upon  "that  certain  £ 
story  brick  warehouse,  situate  cm  the  north-west  cornei 
Vine  and  Commerce  streets,  2iJ4  front,  by  93  feet  in  dej 
also  the  adjoining  five-story  brick  warehouse,  on  the  no 
being  the  same  width  and  depth  as  the  first  building,  e 
insured  in  the  sum  of  $2,800.  For  a  particular  descripti 
or  survey,  see  Application  Book  No.  2,  folio  11."  The  sur 
alluded  to  was  in  the  following  words,  which  is  proved 
have  been  made  by  the  authorized  agent  of  the  defend; 
whose  special  duty  it  was  to  attend  to  all  apfdications 
insurance. 

"Aug.  13,  1853. — John  Elstner,  a  five-story  brick  m 
house,  situate  on  the  north-west  comer  of  Vine  street  . 
Cherry  alley,  2iJ^  feet  front,  and  93  feet  deep,  aij'i  feel 
cornice,  26  twelve-light  windows.  10  by  18,  3  pair  of  foldi 
doors,  sash  and  shutters,  4  hatchways,  4  flights  rough  stf 
room  on  each  floor ;  valued  at  $4400 :  premium  i  ^  per  e 
Also,  adjcMning  on  the  north,  a  five-story  brick  warehoi 
same  width,  depth,  and  same  finish  as  the  first;  valued 
$4,000;  premium  i>i  per  cent." 

On  the  return  of  this  survey,  the  policy  was  made  out, ; 
delivered  to  the  plaintiff,  who  paid  the  premium.  The  1 
was  to  be  continued  for  seven  years ;  and  it  is  in  evidence 
insurance  was  made  at  the  lowest  rates  for  warehouses,  be 
one-quarter  per  cent,  per  annum. 

After  the  insurance  was  made,  the  platntifTs  tenant, 
whom  the  last-described  building  in  the  survey,  as  well  as 
policy,  had  been  rented,  took  possession,  erected  furnaces, 
which  he  carried  on  the  manufacture  of  candy  in  the  eel 
second  and  third  stories,  using  fire-heat  in  all.  While 
building  was  thus  used  it  was  consumed  by  fire. 


JUNE    TERM,    1857. 


Elstner  v.  Cincinnati  EquiUble  Insurance  Company. 

lintift  presented  his  claim  for  the  loss,  which  was 
,■  the  defendant,  on  the  ground  that  a  candy  manu- 
hich  required  the  use  of  fire-heat,  was  not  insured 
licy.  It  was  further  objected  that,  by  the  deed  of 
,  which  binds  all  who  are  insured  in  the  company, 
1  is  made  part  of  the  contract  of  insurance  by  the 
express  terms  it  is  stipulated  in  the  tenth  article, 
tier  things,  "that  nc  policy  shall  be  so  construed  as 
to  any  house  or  shop  where  any  trade  or  business  is 
that  requires  the  use  of  fire-heat,  unless  the  same 
ned  in  the  policy,  and  a  proportionable  deposit  paid, 
ed  upon  with  the  directors." 

act  of  incorporation,  every  insurer  becomes  a  mem- 
company,  and  is  subject  to  all  restriction  imposed 
;d  of  settlement,  and  entitled  to  all  the  privileges  it 

estion  then  arises,  does  the  policy,  by  a  fair  con- 
of  its  language,  cover  the  building  thus  used  and 
:ed? 

out  of  the  case,  in  this  view  of  the  plaintiiTs 
evidence  adduced  on  trial  as  to  the  knowledge  of 
jant,  of  the  purpose  to  which  the  building  was 
nd  confine  ourselves  to  the  consideration  of  the 
IS  it  is  written  and  accepted  by  the  parties, 
pose  the  property,  as  described  in  the  policy,  is  a 
tion  that  it  will  continue  to  retain  that  character, 
itial  particulars,  until  the  risk  terminates,  unless 
J  stipulate  to  the  contrary.  This  rule  is  adopted  to 
r  underwriter  from  all  perils  he  could  not  be  sup- 
have  contemplated  when  he  subscribed  the  policy, 
to  hold  the  insured  to  perfect  good  faith  on  his 
IS  it  is  said,  4  Mass.  330,  Stetson  v.  Mass.  Mut. 
).,  that  where  the  extent  and  nature  of  the  risk  de- 
n  the  continuance  of  the  premises  in  the  condition 
Lhey  were  represented,  they  can  not  be  altered 
triment  of  the  insurer,  without  invalidating  the 
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It  is  not,  as  remarked  by  Lord  Eldon,  in  3  Dow,  2; 
265,  Newcastle  Fire  Ins.  Co.  v.  Macmorran  &  Co.,  "wheth 
the  risk  was  greater  in  one  building  than  another — the  quesli< 
for  the  underwriter  is,  what  is  the  building,  de  facto,  that 
have  insured  ?" 

So  in  3  Corns.  370,  Wall  v.  E.  River  Ins.  Co.,  it  was  he 
that  the  words,  occupied  as  a  storehouse,  must  be  construed 
a  warranty,  and,  as  such,  they  could  only  be  satisfied  by  pro 
of  an  exclusive  occupation. 

This  case  was  afterward  on  trial  in  the  Superior  Court 
New  York,  and  it  was  attempted  to  prove,  by  parol,  that  ti 
use  of  the  building  insured  was,  by  custom,  consistent  wi 
the  ordinary  meaning  of  the  language  of  the  policy;  b 
the  application  was  denied,  the  court  deciding  that  whe 
a  contract  contained  a  warranty  that  the  building  was  occ 
pied  exclusively  as  a  storehouse,  the  evidence  rejected  wou 
not  tend  to  prove  a  compliance  with  the  warranty,  while 
could  not  be  denied  that  one-half  of  it  was  occupied  excl 
sively  for  other  purposes;  3  Duer.  273. 

There  is  certainly  no  difference  in  principle  between  tl 
case  last  cited  and  the  present.  Here  a  warehouse  is  insure 
only ;  there  a  storehouse.  The  tneaning  of  both  is  the  same 
the  terms  are  equivalent.  The  insured,  by  accepting  tl 
policy,  agrees  that  his  property  shall,  for  the  future,  conlor 
to  the  description  it  contains;  and  the  underwriter  takes  tl 
risk  upon  the  understanding  that  the  subject  will  not  1 
changed  from  its  original  character. 

No  temporary  or  accidental  use  of  the  premises  for  a  pu 
pose  not  strictly  within  the  ordinary  acceptation  of-the  terr 
used,  would  affect  the  contract.  They  are  but  the  exceptioi 
to  the  rule,  and  prove  its  universality.  But  where  the  occ 
pation  is  permanent  for  another  purpose,  and  while  thus  appr 
priated  the  building  is  destroyed,  it  necessarily  follows  th 
the  risk  is  at  an  end ;  the  contract  on  the  part  of  the  insun 
is  changed,  and  the  insurer  discharged  from  his  liabilit 
6  Cowen,  673.  Fowler  v.  Xtna  Ins.  Co. ;  2  Denio,  75,  Jennini 
v.  Chenango  Co.  Mut.  Ins.  Co.;  20  Conn.  139,  Billings 
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Tolland  Co.  Mut.  Ins.  Co. ;  2  Hall,  N.  Y.  589,  Delonguemare 
V.  Tradesman's  Ins.  Co. ;  3  Com.  122,  O'Neil  v.  Buffalo  F.  Ins. 
Co. ;  10  Pick.  535,  Curry  v.  Conun.  Ins.  Co. ;  26  £.  L.  and 
Eq.  238,  Sillem  v.  Thornton. 

By  the  tenth  article  of  the  deed  of  settlement,  to  which 
we  have  already  referred,  the  insurers  are  limited  in  their 
powers.  Certain  risks  are  not  to  be  taken  at  all,  and  others 
may  be  taken,  under  special  agreement,  subject  to  additional 
or  extra  premium. 

It  is  weD  settled  that  all  the  by-laws  and  conditions,  pre- 
scribed for  the  government  oi  mutual  insurance  companies, 
become  a  part  of  the  contract  to  insure;  and  each  member 
consents  to  their  full  operation  whenever  he  asks  to  be 
insured.  He  then  sustains  the  relation  of  an  underwriter, 
as  well  as  the  party  insured,  in  the  premium  or  deposit  he 
pays ;  he  owns  a  part  of  the  fund  by  which  he  is  to  be 
indemnified  for  future  loss  to  himself,  and  for  which  other 
policy-holders  are  to  be  paid.  Angell  on  Ins.  §10;  7  Watts 
&  Serg.  348,  Susq.  Ins.  Co.  v.  Perrine;  9  Metcalf,  205,  Lis- 
com  V.  Boston  Mut.  Fire  Ins.  Co. 

The  effect,  then,  of  the  article  restricting  the  use  of  fire* 
heat,  is  to  prohibit  all  insurance  where  that  element  is 
employed  in  the  process  of.  or  for  the  purpose  of  manufac- 
turing any  article  of  commerce.  Such  is  the  dear  language 
(rf  the  deed  of  settlement,  and  the  policy  must  be  controlled 
by  its  terms. 

It  is  argued,  however,  with  much  force  by  the  counsel  for 
the  defendant,  that  the  evidence  offered,  proved  the  knowl- 
edge, on  the  part  of  the  under\^T!ter,  that  the  building  to  be 
insured  was  to  be  used  for  the  purpose  of  manufacturing 
candy;  and  that  the  fire-heat  was  an  essential  instrument 
in  the  process  of  manufacture.  The  ground  thus  assumed 
is  not  without  its  equity,  and  in  a  proper  case  would  present 
very  strong  reasons  for  interference ;  but  in  a  case  like  this, 
where  the  effect  of  admitting  the  evidence  of  knowledge 
woiild  practically  be  to  change  or  explain  by  parol,  a  very 
dear  and  significant  description  in  the  policv,  the  rule  would 

(27) 
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be  ignored,  which  so  cautiously  guards  written  agreen 
from  verbal  interpolation.  To  abrogate  so  itnporta 
principle  in  order  to  relieve,  against  possible  injury,  ' 
there  is  no  ambiguity  in  the  phraseology  of  the  agreei 
might  introduce  consequences  more  injurious  to  the  ad 
istration  of  the  law  than  the  occasional  denial  of  an  all 
right. 

"The  policy  itself  is  considered  to  be  the  contract  bet 
the  parties,  and  whatever  proposals  are  made,  or  coi 
sations  had  between  them,  prior  to  the  subscription, 
are  to  be  considered  as  waived  if  not  inserted  in  the  p( 
or  contained  in  a  memorandum  annexed  to  it."  13  t 
96,  98,  Higginson  v.  Dall.  See  also,  i  Ducr  on  Ins.  §16, 
note  to  page  132. 

This  rule  is  adopted  by  the  Supreme  Court  of  Ohio,  i 
Ohio,  116,  Harris  v.  Col.  Co.  Mut.  Ins.  Co.,  where  it  is 
that  parol  evidence  can  not  be  received  to  show  thj 
fact  the  insured  or  his  agent  knew  the  true  state  of  facts. 

In  the  late  case,  3  Gray,  583,  589,  Lee  v.  Howard  F.  Ins. 
the  doctrine  is  very  clearly  stated  by  Bigelow,  J.;  we  usi 
language:  "It  must  be  presumed  conclusively,  that 
whole  engagement  of  the  parties,  and  the  extent  and  r 
of  their  undertaking  was  reduced  to  writing,  and  aU 
dence  of  a  previous  colloquium  is  incompetent.  Tliis 
and  salutary  rule  can  not  operate  harshly  upon  parties, 
read  and  understand  their  written  agreements  before 
cuting  them."  See  also  7  Cushing,  175,  Barrett  v.  U 
Mut.  Fire  Ins.  Co. ;  30  E.  L.  &  Eq.  496,  Loughor  C.  &  R 
Co.  v.  Williams ;  8  Cushing,  133,  Lowell  v.  Middlesex  Mu 
Ins.  Co. 

There  has  been  what  would  seem  to  be  a  partial  sns 
sion  of  the  rule,  by  the  courts  of  Pennsylvania,  where 
mistake  or  error  of  the  surveyor  has  caused  the  misdea 
tion  of  the  premises  insured :  but  even  there,  the  cases 
upon  the  fact  that  the  error  could  have  been  readily  red 
by  an  examination  of  the  premises  as  to  their  structur 
size,  or  the  existence  of  other  buildings  contiguous.     1 
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do  not  reach  a  case  where  the  property  itself,  once  described 
My  and  clearly,  can  be  made  to  assume  a  new  character, 
or  change  the  received  meaning  of  terms  in  common  and 
ordinary  use.  Moreover,  there  is  no  court  of  equity  in 
Pennsylvania,  and  the  powers  of  the  common  law  judges,  as 
to  the  reformation  of  contracts,  is  limited. 

We  have  come  to  the  conclusion,  therefore,  that  the 
action  can  not  be  sustained  upon  the  contract  as  it  is  em- 
bodied in  the  policy. 

II.  The  second  cause  of  action  presents  the  question,  wheth- 
er the  policy  contains  the  contract,  as  really  made  and  intended 
by  the  parties ;  for  if  there  has  been  any  mistake,  error,  or 
omission,  we  do  iiot  doubt  but  it  is  our  duty  to  reform  the 
instrument,  and  remit  the  plaintiff  to  all  his  original  rights. 

There  must,  in  all  such  cases,  be  mutual  mistake,  by  the 
accidental  omission  or  insertion  of  a  material  stipulation,  con- 
trary to  the  intention  of  the  parties.  The  terms  employed 
in  the  policy  must  be  such  as  do  not  express  the  true  inten- 
tion and  understanding,  both  of  the  insured  and  the  under- 
writer, and  a  strong  case  must  be  made  before  the  court 
will  disregard  the  language  of  the  contract  and  give  it  a 
new  interpretation. 

But  the  mistake  must  be  manifest,  and  the  evidence  to 
prove  it,  be  very  clear,  i  Arnold  on  Ins.  51,  52;  2  Phillips 
on  Ins.  §1937.  Indeed,  it  is  said  that  the  only  well  authen- 
ticated instance  in  which  the  English  chancellor  has  exer- 
cised the  power  to  reform  a  policy,  is  in  i  Atkyns,  545, 
Motteux  V.  London  Ass.  Co.,  where  Lord  Hardwicke  held 
that  the  contract  might  be  corrected  by  the  label  or  previous 
memorandum  between  the  parties.  The  same  chancellor 
refused  to  interfere,  a  few  years  afterward,  in  i  Ves.  Sen. 
317,  Henkle  v.  Royal  Exch.  Ass.  Co.,  regarding  the  evidence 
as  not  sufficient  to  vary  the  contract. 

In  the  United  States,  the  power  is  fully  admitted,  and  in 
every  proper  case  exercised,  by  the  chancellor.  Thus,  in  2 
Cranch,  419,  Graves  v.  Boston  Mar.  Ins.  Co.;  3  Mason,  6, 
Andrews  vs.  Essex  Fire  &  Mar.  Ins.  Co.;  2  Johns.  Ch.  631, 
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Lyman  v.  United  Ins.  Co.;  r  Washington  C.  C.  419,  Ho( 
V.  Delaware  Ins.  Co. ;  i  Paige.  278,  Phoenix  F.  Ins.  Co.  v.  G' 
nee;  3  B.  Mon.  231,  Franklin  F.  Ins.  Co.  v.  Hewitt,  et  al.; 
Ohio,  1 16,  Harris  v.  Col.  Co.  Mut.  Ins.  Co. ;  lb.  459,  Suydani 
Col.  Ins.  Co. 

The  cases  we  have  referred  to,  without  exception,  dema 
from  the  party  asking  the  chancellor  to  interfere,  the  clear 
evidence  erf  his  right;  if  there  is  any  reasonable  doubt 
to  the  agreement,  any  misunderstanding  of  its  terms,  a 
want  of  proof  as  to  the  mutual  mistake  of  the  contracti 
parties,  no  relief  has  been  given. 

We  find  no  difficulty  in  answering  the  objection  made 
the  defendant's  counsel,  when  he  insists  no  valid  insuran 
can  be  made  by  the  defendant  unless  evidenced  by  a  poll 
issued  in  due  form.  We  suppose  the  policy  is  but  eviden 
of  the  contract,  and  can  alone  furnish  a  legal  right  of  actio 
but  as  in  every  other  case,  where  the  agreement  is  cleai 
established,  and  between  the  parties  mutual  engagemei 
are  made,  we  must  hold  the  insurer  responsible  if  there 
evidence  that  a  proposition  to  insure  was  made,  accept! 
and  the  premium  fixed.  The  objection  seems  to  be  found 
upon  a  decision  of  the  Supreme  Court,  16  Ohio,  148,  Cockei 
V.  Cin.  Mut.  Ins.  Co.,  an  opinion  we  apprehend  not  strici 
applicable  to  the  question  before  us,  and  which  must  not 
extended  further  than  the  strictest  comity  on  our  part  m 
demand.  The  rule  as  there  announced,  is  subject  to  ma 
limitations,  and  may  well  be  reconciled  with  the  princij 
we  have  intimated. 

It  is  a  familiar  doctrine  in  equity,  that  in  every  ca 
where  a  contract  is  sought  to  be  reformed,  parol  eviden 
of  its  terms  is  admitted,  else  the  agreement  must  remain 
it  is  written.  The  reason  of  the  nile  applies  to  all  suits  f 
equitable  relief.  There  can  be  no  exception.  In  the  Is 
case,  19  Howard,  318,  Ccwti.  Mut.  M.  Ins.  Co.  v.  Union  Mi 
Ins.  Co.,  Curtis,  J.,  very  clearly  lays  down  the  iwinciiJe,  a: 
sustains  his  reasoning  by  a  quotation  of  the  American  casi 
This  we  regard  as  the  law  of  the  contract  between  the  pi 
ties  before  us. 
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;  trial  of  this  cause,  the  testimony  offered  to  prove 
ed  mistake  was  submitted  to  the  jury,  the  court 
irected  an  issue  for  the  purpose  of  establishing  the 
in  which  their  judgment  in  the  premises  should  be 

erdict  substantially  finds  that  the  plaintiff,  when 
d  tor  insurance,  fairly  stated  the  purpose  for  which 
ing  was  to  be  appropriated,  that  it  was  occupied 
s  afterward  proved  to  be,  and  that  fire-heat  was 
J  be  necessary  to  carry  on  the  business  of  a  candy 
ory. 

e  were  any  doubts  as  to  the  certainty  of  the  proof, 
ig  of  the  jury  has  removed  them ;  and  the  .only 
for  us  now  to  determine  is,  whether  there  is  satis- 
vidence  of  another  contract  than  that  contained  in 
I,  existing  at  the  time  it  issued, 
ive  no  doubt  that  the  plaintiff  believed  he  was  in- 

he  claims  to  have  been ;  and  the  jury  have  determ- 
t  the  defendant,  through  "their  authorized  agents, 
)rmed  of  the  real  condition  of  the  premises."  But 
the  plaintiff  the  relief  he  seeks,  this  understanding, 
ion,  and  knowledge,  must  have  taken  the  shape  of 
jment  which  either  party  might  legally  enforce, 
liminaries  may  have  been  ascertained,  the  object 
ind  the  nature  of  the  risk  disclosed,  yet  these  ele- 
>  not  constitute  a  contract.  There  must  have  been 
alent  agreed  to  be  paid  for  the  indemnity  about  to 
;hed.  It  is  well  settled  that  before  the  premium  is 
agreed  to  be  paid,  or  secured  to  be  paid,  no  liabiHty 
lart  of  the  insurer  exists;  and  where  no  fixed  sum 
I  upon,  or  referred  to,  and  there  is  no  regular  spe- 

known  to  the  parties  that  is  determined  by  the 
f  the  risk,  it  would  seem  there  could  be  no  valid 
If.  in  such  a  ease,  the  assured  should  seek  to 
the  agreement,  what  sum  must  he  have  tendered, 
lie  to  tender,  as  premium,  in  order  to  perfect  his 
iVhere  the  parties  have  agreed  upon  no  such  sum, 
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and  its  payment  is  a  condition  precedent  to  the  liability 
the  underwriter,  can  the  court  determine  it?  If  they  coul 
by  what  rule  are  they  to  be  governed?  What  shall  be  t 
limit  of  their  discretion?  i  Sch.  St  Let,  22,  Clinan  v.  Cook 
14  Ves.  406,  Milnes  v  Gray;  2  Wheat.  336,  341,  Colson 
Thompson,. 

The  exercise  of  such  a.  power  would  be  to  transfer  i 
duty  of  the  officers  and  agents  of  the  insurers  to  the  cou 
and  claim  for  them  the  discretion   to  make  a   contract 

»0VO. 

Such,  as  we  believe,  is  not  our  function.  We  may  refoi 
an  agreement  so  that  the  parties  shall  be  required  to  < 
what  they  originally  intended ;  but  we  can  cre&te  no  liabili 
where  none  originally  existed.  If  there  never  was  a 
valid  contract  between  the  parties,  we  can  not  cure  t 
defect  by  our  decree. 

In  this  case,  it  is  not  denied  that  the  premium  paid  was 
the  lowest  rate  for  a  warehouse  only.  The  tenth  article 
the  deed  of  settlement,  to  which  the  plaintiff  and  defenda 
were  alike  parties,  forbade  the  insuring  of  property  to 
used  or  appropriated  to  the  manufacturing  of  articles  requ 
ing  fire-h^t,  unless  in  special  cases,  by  the  consent  of  t 
directors,  and  for  an  additional  premium  to  be  paid. 

If,  then,  we  admit  all  that  is  proved,  and  all  even  that 
claimed  by  the  plaintiff,  no  such  premium  was  ever  fixt 
or  agreed  to  be  paid,  and  no  such  assent  given  to  the  ri 
by  the  directors,  as  the  policy  and  the  deed  of  settleme 
required. 

We  are  compelled,  very  reluctantly,  to  hold  that  we  c 
not  grant  the  relief  sought  by  the  plaintiff.  Before  we  c 
reform  the  contract  existing  at  the  time  of  the  loss,  ' 
must  have  satisfactory  evidence  that  there  was  another  va! 
agreement  by  which  the  former  can  be  rectified. 

We  must  be  permitted  to  remark,  that  though  satisfied  tli 
there  was  a  mutual  misunderstanding  between  the  parti 
to  the  policy,  and  while  there  is  no  ground  to  suppose  th» 
has  been  intentional  error,  it  seems  to  us  that  the  moral 
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ract  would  be  better  vindicated  by  the  vtduntary 
the  understanding   of   the    plaintiff,    so    clearly 

le  jury,  as  the  basis  o£  the  claim  to  indemnity. 

for  us,  however,  to  decide  a  question  ex  cathedra, 

lave  no  right,  judicially,  to  enforce  our  opinion. 

fie  parties  as  we  find  them.     We  decline  to  give 

)ught  by  the  amended  petition,  and  order  a  new 

le  general  verdict, 
granted. 


L  M.  Farnsworth  v.  Josiah  Paui^  BT  At. 

ilaintiff  is  required  to  pay  all  costs  as  a  condition  pre- 
thc  setting  aside  a  jndgment  of  non-suit,  the  costs  of  a 
:  at  the  defendants'  instance,  are  properly  included. 

Term. — Reserved  to  the  general  term  upon 
lotion  to  retax  costs. 

sufficiently  appear  in  the  decision. 

itt,  for  plaintiff. 

Smith  &  Warnock,  for  defendants. 

J.,  delivered  the  opinion  of  the  court. 

Equest  of  the  plaintiff,  the  judge  at  special  term, 

le  following  question  for  the  opinion  of  all   the 

non-suit  is  opened  up  on  terms,  and  the  plain- 
red  to  pay  the  costs,  are  the  fees  of  a  jury,  struck 
itatute,  and  which  have  already  been  paid  by  the 

to  be  included,  when  the  jury  has  been  struck  at 
■  of  defendants  ? 

J  of  the  law  of  1853,  providing  for  struck  juries, 
e  party  who  asks  the  jun,',  to  pay  the  fee,  and  he 
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shall  not  have  aiiy  allowance  therefor  in  the  taxatio 
costs,  unless  the  court  shall  be  of  opinion  that  the  t 
required  such  special  jur>'. 

We  suppose  this  provision  restricts  the  clerk  in  ti 
the  costs,  and  forbids  the  fee  of  a  struck  jur>-  to  be  incl 
in  the  bill,  unless  the  court  shall  determine  a  proper 
exists  to  charge  them  to  the  losing  party. 

When,  however,  a  new  trial  is  granted,  or  a  nor 
opened  up  on  terms,  the  court,  we  are  satisfied,  arc 
limited  in  their  discretion.  While  they  impose  condi 
upon  the  party  in  whose  favor  their  discretion  is  exerc 
they  themselves  must  necessarily  be  the  sole  judges  ol 
propriety  and  reasonableness  of  the  conditions. 

It  is  said  in  Graham  &  Waterman  upon  New  Trials, 
I,  597-599,  that  "the  discretion  of  the  court  is  unlimited 
governing  principle  being  to  do  strict  justice  betweea 
contending  parties."  "Costs  arc  generally  allowed  •■ 
matter  of  strict  right,  they  are  the  mulct  the  law  e: 
for  irregularities,  and  justice  requires  that  the  party  wl 
compelled  to  try  his  case  anew,  should  not  be  placed 
worse  situation  than  his  adversary." 

There  is  a  class  of  cases  in  which  the  rule  is  appliet 
withheld,  as  the  court  may  think  just,  under  all  the  cin 
stances ;  but  whenever  the  conditions  are  fixed,  they  1 
be  complied  with,  and  like  all  rulings  of  the  tribi 
involving  discretion  merely,  can  not  be  inquired  intc 
error,  or  by  any  other  legal  process. 

We  think,  in  this  case,  the  court  had  the  right  to  m 
the  payment  of  all  the  costs  as  a  condition  of  openini 
the  non-suit,  and  it  is  ordered  that  it  be  so  certified  to 
special  term. 

Motion  overruled. 
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irtner  has  the  right  to  raise  inon«?  in  the  firm  name,  to  an 
required  for  ordinary  purposes,  and  to  bind  the  firm  therefor, 
!i  the  act  be  against  the  restriction  contained  in  the  partaer- 
kles,  unless  the  prohibition  was  publicly  known,  or  brought 
I  the  knowledge  of  the  lender. 

nil!  not  lie  for  a  refusal  to  grant  a  new  trial  on  the  alleged 
that  the  verdict  wag  contrary  to  the  evidence,  or  against  the 
if  evidence,  or  was  rendered  upon  insufEcient  evidence 

AL  Term. — Proceeding  in  error  to  reverse  a  judg- 
ndered  at  the  January  special  term,  a.  d.  1857,  by 
J.,  in  favor  of  Isaac  Greenwald  against  Seybold 


:ts  are  sufficiently  stated  in  the  decision. 

\nderson  &  Sage,  for  plaintiff  in  error. 

md  J.  H.  Handy,  for  defendants  in  error. 

it,  J.,  delivered  the  opinion  of  the  court. 

d  &  Co.,  it  was  claimed  by  plaintiff,  made  their  note 

payable  to  Greenwald  or  order,  which  was  indorsed 

ar  their  accommodation,  and  discounted  by  Huflf,  at 

St  of  one  of  the  firm  of  Seybold  &  Co. 

turity  it  was  not  paid,  when  Huff  sued  the  makers 

rrser  before  a  magistrate,   and  obtained   judgment 

oth. 

dorser,  Greenwald,  paid  that  judgment  and  brought 

)n  against  the  makers  to  recover  the  amount  and 

rom  them  as  principals. 

idge,  at  special  term,  held  that  the  plaintiff  had  a 

m.  and  rendered  judgment  accordingly. 

;ception   was  taken   to    the   ruling   of  the   court, 

1  rendering  judgment  as  in  refusing  to  grant  a  new 
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judgmeat  of  the  justice   fully   established   the   lia- 

le  makers  and  indorser;  the  partnership  was  there- 

»ed  with  the  payment  of  the  note.    This  decision 

:ipealed  from,  nor  has  it  been  reversed, 

'   whole    case   the   court   below,   we   are   satisfied, 

ghtly,  and  the  judgment  will  be  affirmed. 

;nt  affirmed. 


itL,  Hill  &  Co.  v.  W.  W.  Scarborough,  et  al- 

yante,  in  trnst,  executed  in  form  of  a  mortgage,  made  to 
itor  to  secure  the  specific  claims  of  all  the  assenting  cred- 
i  with  the  consent  of  all  the  creditors  except  one,  is  an 
nt  in  trust  to  prefer  certain  creditors,  and  will  be  held  to 
the  benefit  of  all. 

or  is  not  bound  to  submit  to  the  burden  of  an  extension  of 
the  price  of  participating  in  the  benefits  of  an  assignment, 
ugh  all  the  other  creditors  consent  to  an  extension  as  a 
F  mutual  convenience  and  advantage. 

Ect  of  the  assignment  law  is  to  prevent  failing  debtors  from 
ig  trustees  to  manage  their  estates,  over  whom  they  could  in 
exercise  a  control  for  their  own  benefit,  to  the  exclusion  of 
creditor. 

:,  Term. — The  facts  in  this  case,  as  they  appear  from 
ngs  and  evidence,  are  these:  In  March.  1852,  P.  E. 
ruttle,  proprietors  of  the  Woodmff  House,  being  in 
circumstances,  were  desirous  of  petting  an  exten- 
their  creditors,  and  accordingly  proposed  to  give 
a  mortgage  upon  their  furniture  in  the  Woodruff 
Km  getting  an  extension  of  one  and  two  years.  A 
f  the  creditors  consented  and  a  portion  refused ; 
e  latter  of  whom  were  the  plaintiffs.  It  was  orig- 
igned  that  a  joint  mortgage  should  be  made  to  all 
iting  creditors,  covering  their  respective  claims,  but 
ing  of  those  creditors,  it  was  agreed  that  a  convey- 
Id  he  made  to  Scarborough,  as  trustee,  conditioned 
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to  become  void  on  payment,  by  P.  E.  &  G.  P.  Tuttle,  of 
respective  amounts  due  to  the  several  creditors;  and  th' 
upon,  on  March  29,  1852,  the  Tuttles  did  execute  to  S< 
borough  a  conveyance  of  said  property,  to  have  and  to  i 
the  same  subject  to  this  condition:  "that  if  the  said  Tut 
shall  well  and  truly  pay,  in  one  and  two  years,  the  si 
following,  to  the  persons  whose  names  are  thereto  appeni 
agreeably  to  the  tenor  and  effect  of  notes  calling  for  l!i 
amounts,  and  payable  to  the  persons  aforesaid  in  one 
two  years  from  the  date  hereof,  then  the  foregoing  sale 
transfer  shall  be  null  and  void."  Then  follows  a  sche( 
containing  the  names  of  the  creditors,  with  the  amounts  ti 
paid  each.  Scarborough,  to  whom  this  conveyance 
made,  was  one  of  those  creditors  under  the  name  of  Sprit 
&  Whiteman.  l^ie  plaintiffs,  at  the  date  of  this  mortg: 
held  a  claim  against  the  Tuttles  of  some  $1,700  and  upw 
for  queensware  furnished  the  house,  upon  which  they  rei 
ered  a  judgment  at  the  January  term,  1853,  of  the  coiir 
common  pleas,  for  $1,782.32,  and  costs,  upon  which  execu 
was  issued,  and  returned  "no  property,  etc."  At  and  be 
the  execution  of  the  mortgage,  it  was  proposed  to  them 
the  part  of  the  Tutdes,  to  become  parties  to  the  mortg 
but  they  declined  to  give  the  extension  asked,  and  so  t 
names  were  omitted. 

Fox  &  French,  for  plaintiffs. 

Bates  &  Scarborough,  Zinn  &  Batemaa,  and  Edward  \V( 
mff,  for  defendants. 

Spencer,  J.  In  this  case,  we  entertain  no  doubt  upon 
following  matters  of  fact: 

1.  That  the  conveyance  thus  made  by  the  Tuttles 
made  by  them  in  contemplation  of  insolvency ;  and 

2.  That  it  was  made  with  the  design  of  preferring  sue 
the  creditors  of  the  Tuttles,  as  would  give  the  exten 
required  by  them,  to  the  exclusion  of  others,  who  would 

The  only  question  to  be  determined  is,  whether  the  • 
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veyance  falls  within  the  class  of  assignments  in  trust,  made  by 
a  debtor  in  failing  circumstances.  The  language  of  the  act  in 
relation  to  voluntary  assignments,  is  as  follows: 

"All  assignments  of  property,  in  trust,  which  shall  be  made 
by  debtors  to  trustees  in  contemplation  of  insolvency,  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion  of 
others,  shall  be  held  to  inure  to  the  benefit  of  all  the  credi- 
tors, in  proportion  to  their  respective  demands."    3  Curwen, 

§2239. 

So  far  as  the  mere  form  of  the  instrument  is  concerned,  it 
has  been  decided  that  a  mortgage,  in  trust,  is  an  assignment 
in  trust  within  the  purview  of  this  act;  4  Ohio  St.  602, 
Harkrader  v.  Leiby.  So,  in  the  same  case,  it  was  held,  that 
whenever  a  trust  was  created,  by  which  one  creditor,  or  other 
person,  held  the  property  for  the  benefit  of  any  other  creditor, 
so  that  such  creditor  could  compel  him  to  account  in  any  wise 
for  its  proceeds,  the  statute  makes  the  trust  inure  to  the  ben- 
efit of  all,  and  distributes  the  fund  among  all  alike ;  4  Ohio 
St.  613. 

It  is  said,  however,  that  the  statute  can  not,  in  principle, 
apply  to  the  present  case,  because  the  trust  was  created,  with 
the  consent  of  the  creditors,  and  for  their  mutual  convenience, 
to  avoid  the  trouble  incident  to  a  direct  conveyance  to  the 
creditors  in  person.  I  do  not  perceive  hov/  the  case  is  affected 
by  this  consideration.  The  object  of  the  law  was  to  prevent 
failing  debtors  from  appointing  trustees  to  manage  their 
estates,  over  whom  they  could  in  any  wise  exercise  a  coiv- 
trol  for  their  own  benefit,  to  the  exclusion  of  any  creditors. 
It  allows  a  debtor  to  dispose  of  his  property  to  a  creditor, 
in  payment,  or  by  way  of  security,  but  not  to  create  a  trust 
for  that  purpose.  In  the  former  case,  there  is  an  absolute 
payment  to  the  creditor,  or  a  mere  lien  created  in  his  favor. 
In  the  latter,  the  debtor  parts  with  his  interest  in  the  prop- 
erty so  as  to  absolve  it  from  execution,  and  yet  leaves  him 
a  controlling  interest  in  it.  Besides  this,  if  it  were  allowed 
to  interpose  trustees  in  such  cases,  for  the  benefit  of  creditors, 
great  abuses  must  inevitably  arise ;  pretexts  would  always  be 
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found  for  suggesting  such  arrangements  on  the  part  of 
preferred  creditors,  and  thus  combinations  would  be  for 
among  creditors,  as  in  the  present  case,  to  extend  advant 
to  the  debtor,  by  the  giving  of  time,  or  releasing  part  ol 
debts,  on  condition  of  receiving  all  his  property,  by  wa; 
security,  and  thus  effectually  exclude  other  creditors,  wl 
dispositiiMis  or  ability  might  not  allow  them  to  extend 
same  advantage.  And  this  answers  another  suggestion  n 
on  the  part  of  the  defendants,  which  is,  that  the  plain 
should  not  complain  of  the  preference  extended  to  ott 
since  the  same  preference  was  offered  to  them,  and  refu 
But  the  plaintiffs  were  not  bound  to  submit  to  a  burthens< 
exaction  on  the  part  of  the  Tuttles,  as  the  price  of  par 
pating  in  the  benefits  of  the  assignment. 

On  the  whole  case,  I  am  of  opinion  that  the  plaintiffs 
entitled  to  an  account  of  this  trust  fund,  and  to  particif 
with  the  other  creditors  of  the  Tuttles,  in  its  benefits. 

Judgment  accordingly. 


National  Insurance  Company  v.  Irwin  &  Co. 

1,  A  clause  in  a  policy  o(  insurance,  reserving  to  the  insurers  the  i 
to  terminate  the  insurance  at  any  time,  by  Riving  notice  to  that « 
to  the  assured,  and  refunding  a  ratable  proportion  of  the  prem 
does  not  destroy  the  mutuality  of  the  contract,  and  is  valid. 

2.  The  action  of  the  insurer,  under  such  a  clause,  putting  an  end  tc 
insurance,  is  simply  the  exercise  of  a  right  under  the  contract 
furnishes  no  defense,  in  an  action  on  the  premium  note,  in  tx 
either  of  principal  or  surety. 

Special  Term. — ^The  action  in  this  case  was  brought  c 
note,  the  consideration  for  which  was  the  premium  on  a  ; 
icy  of  insurance  issued  by  plaintiff  to  the  owners  of 
steamboat  Ambassador.  The  note  was  made  by  the  own 
and  indorsed  for  their  accommodation  by  the  defenda 
The  insurance  was  on  the  steamboat  tor  one  year,  from  ^ 
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2,  1855,  to  Nov.  2,  1856.  The  policy  contained  this  clause: 
"And  it  is  further  agreed,  that  this  company  reserves  the 
right  to  terminate  this  insurance  at  any  time,  by  giving  notice 
to  that  eflFect  to  the  assured,  or  his  representative ;  in  which 
case  the  company  will  refund  a  ratable  proportion  of  the  pre- 
mium." On  July  24,  1856,  the  company  acting  under  the 
clause,  gave  a  notice  that  the  policy  was  terminated,  and  in 
the  notice  stated,  that  the  premium  note  being  unpaid,  a  pro- 
portionate amount  due  as  return  premium,  was  credited  on 
the  note.  This  credit  appeared  to  have  been  entered,  and  the 
action  was  brought  for  a  balance  due  on  the  note. 
There  were  two  grounds  of  defense: 

1.  That  the  clause  in  the  policy,  giving  the  company  the 
right  to  terminate  the  insurance,  prevented  any  operation  or 
effect  as  a  contract  for  want  of  mutuality,  and  there  was,  there- 
fore, no  consideration  for  the  note. 

2.  That  the  acts  of  the  company  in  cancelling  the  contract, 
operated  as  a  change  in  it,  or  deprived  the  defendants  of  a 
security  they  would  have  held  had  the  contract  continued. 


Kebler  &  Force,  for  plaintiff. 


Caldwell  &  Paddack,  for  defendants. 

Gholson,  J.  It  is  a  good  defense  against  the  payee,  or  the 
party  to  whom  a  promissory  note  is  originally,  in  its  inception, 
delivered,  that  there  was  no  consideration  for  the  making  and 
delivery  of,  the  note.  In  this  case,  it  appears  that  the  con- 
sideration for  the  delivery  to  the  plaintiff,  of  the  note,  was  the 
making  and  delivery  by  the  plaintiff  to  the  owners  of  the 
steamboat,  of  a  policy  of  insurance.  If  that  policy  of  insurance 
was  never  binding  as  a  contract,  upon  the  plaintiff,  then  there 
Has  really  no  consideration  for  the  promissory  note.  And  it 
is  claimed  for  the  defendants,  that  the  invalidity  of  the  policy 
of  insurance  is  apparent  on  its  face.  That,  by  its  terms,  the 
obligation  which  is  attempted  to  be  imposed,  can  only  con- 
tinue at  the  mere  pleasure  of  the  party  to  be  bound,  which  is 
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inconsistent  with  that  rule  in  the  law  of  contracts,  whic 
requires  that  they  shall  be  mutual. 

To  determine  how  far  a  question  as  to  mutuality  of  obi 
gation  will  c^erate  on  the  validity  of  a  contract,  its  natun 
whether  it  be  executed  or  executory,  whether  the  liability  i 
claimed  to  depend  only  on  a  performance,  or  on  mutual  dutie 
at  the  time  of  making  the  contract,  must  be  considered.  Th 
objection  that  there  was  no  mutuality,  might  have  gres 
weight  if  an  action  were  brought  for  non-performance  of  s 
executory  agreement,  as  where  mutual  promises  were  alleget 
and  might  have  no  application  where  the  agreement  ha 
been  performed  on  one  side.  In  many  cases,  it  is  not  a  soun 
criterion.  Thus,  in  a  contract  of  guarantee  for  advances  to 
third  person,  there  may  be  no  obligation  to  make  the  advance 
but  a  liability  arises  on  the  advances  being  made ;  63  E.  C.  1 
II  Q.  B.  358,  Mills  V.  Blackall.  So  in  contracts  for  service,  on 
party  agrees  to  pay  another  a  specified  rate  of  compensatior 
There  may  be  no  obligation  to  enter  upon  the  perfcMrnance  c 
the  contemplated  service,  but  if  it  be  performed,  an  actio 
may  be  maintained  for  the  agreed  compensation.  There  ma 
have  been  no  mutual  liability  until  the  performance  com 
menced,  but  then  it  would  arise ;  Id.  Were  an  action  brougli 
for  a  refusal  to  take  into  employment,  then  the  objection  tha 
there  was  no  obligation  to  enter  into  emploj-ment  would  ap 
ply:  5  Bingh,  34,  Lees  v.  Whitcomb;  a  like  principle  applie 
in  contracts  of  sale.  3  D.  &  E.  653,  Cooke  v.  Oxley ;  4  John: 
235- 

That  a  policy  of  insurance  shall  constitute  a  copsideratio: 
for  a  premium  note,  it  is  sufficient  that  the  underwriter  be 
comes  bound  to  indemnify  against  the  risks  to  which  it  i 
expected  the  property  will  be  subjected.  The  policy  is  th 
appropriate  evidence  of  his  being  so  bound.  It  he  receive 
a  consideration,  and  enters  into  the  obligation,  he  should  b 
prepared  to  meet  its  consequences,  although  he  may  hav 
secured  the  right  to  rescind  the  agreement  by  signifj-ing  lii 
intention  so  to  do.  If  a  man  may  agree  to  pay  another  at : 
certain  rate  for  his  services,  for  so  long  as  they  may  b 
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and  though  either  or  both  may  have  a    right  to 
the  relation,  yet  it  stands  as  a  contract  until  determ- 
why  may  not  the  same  rule  apply  to  an  obligation  to 
against  a  continuing  risk  to  property  ? 
y  question  is,  as  to  the  consideration,  whether  the  en- 

0  obligation  with  the  right  to  terminate  it  by  a 

1  sufficient  consideration  ?  Upon  the  general  princi- 
-ning  questions  as  to  the  consideration  of  contracts, 
1  no  doubt  that  such  a  consideration  is  legal  and 

A  prejudice  to  the  promisee,  incurred  at  the 
the  promissor,  may  be  a  consideration,  as  well  as  a 
the  promissor  proceeding  from  the  promissee ;  the 
must  be  on  entering  into  the  contract;  2  £.  &  B. 
..  475,  487,  Gerhard  v.  Bates.  If  tiiere  be  really  and 
nd  not  colorably,  a  prejudice  to  the  promissee,  or  a 
the  promissor,  there  is  a  legal  and  sufficient  consider- 
ith  the  adequacy  of  the  consideration,  or  the  reason- 
f  the  particular  stipulations  in  contracts,  courts  can 
rly  interfere,  or  at  least  only  in  particular  cases,  and 
s  which  have  no  application  to  the  present  case.  The 
ito  an  onerous  obligation  with  another  person,  from 
irty  can  only  relieve  himself  by  a  notice  given  to  such 
I  prejudice.  The  entering  into  the  obligation  and  the 
;  notice  in  themselves  prejudice  the  party:  much 
:ontingent  liabUily  while  the  obligation  existed ;  and 
Co  be  indemnified  against  continuous  perils  for  any 
c  time,  would  be,  in  law  and  fact,  a  benefit  to  the 

y- 

i.  contract  is  a  continuing  one,  as  a  contract  for 
r  a  contract  for  indemnity.  I  can  see  no  reason 
ly  not  be  valid,  though  one  of  the  parties  has 
¥  its  terms  a  right,  at  his  option,  to  terminate  its 
Parties  may  fgree  to  rescind  contracts,  and  this 
to  rescind  may  be  one  of  the  terms  of  the  original 
This  condition  attending^  such  contracts  has  never 
j!,ed  to  affect  their  validity.  It  is  not  to  be  supposed 
s  will  make  contracts  for  the  mere  idle  purpose  of 
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unmaking  them.  Nor  is  it  to  be  supposed  that  where  a  p 
enters  into  a  serious  and  important  obligation,  with  a  ri^ 
relieve  himself  by  a  notice,  he  intends  to  exercise  this  p 
lege  at  the  instant  of  the  contract,  so  as  to  make  his  sol 
acts  nugatory  and  of  no  substantial  use.  But  it  is  sufiit 
to  constitute  a  legal  consideration,  that  there  is  an  actual  i 
gation  requiring  an  act  to  be  done,  the  giving  of  notici 
relieve  the  party.  There  is  an  obligation  in  the  policy  in 
case,  for  as  has  been  said  in  a  similar  case,  "if  I  tai 
power  to  put  an  end  to  an  agreement,  it  is  because  the  ag 
ment  has  begun.  TTie  power  to  dismiss  implies  that 
have  engaged  to  employ:"  15  Mees.  &  Welsh.  655,  659,  1 
inglon  v.  Scott.  So  in  this  case  the  power  to  terminate 
notice,  implies  an  intention  that  the  obligation  to  indeir 
should  commence,  subject,  as  to  its  continuance,  to  the  cc 
tion.  Such  a  contract.  I  think,  parties  may  legally  make, 
consideration  intended,  is  the  obhgation  to  indemnify;  th 
a  good  consideration.  With  its  extent  as  to  amount 
time,  if  the  parties  are  satisfied,  I  see  no  grounds  for  ct 
to  interfere. 

The  second  ground  of  defense  is  really  involved  in 
first.  If  the  plaintiff  has  done  no  more  than  by  the 
tract  with  the  principal  he  had  the  right  to  do,  the  sur 
can  not  complain.  There  will  be  a  finding  of  the  issu< 
the  plaintiff. 

Judgment  for  plaintiff. 


Charles  B.  Pratheb  v.  Erasmus  D.  Foote  and  T! 
ExitcuTops  OF  George  G.  Bowen. 

1.  A  lessor,  who  has  entered  upon  the  leasehold  premises,  un 
clause  of  fnrfeiture  for  non-pavment  of  rent,  is  not  prejudiced  bj 
sequently  purchasing  at  sherilT's  lale  the  interest  ol  the  lessee  i 
same  premises. 

2.  When  the  lessr,r  has  entered  for  condition  broken,  and  expt 
large  sums  of  money  in  permanent  improvements,  with  the  k 
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the  lessee  and  without  any  claim  being  made  by  him  under 
:,  the  mortgage  of  the  leasehold  premises,  his  mortgage 
een  executed  prior  to  the  forfeiture,  will  not,  in  a  proceeding 
;t  the  premises  to  sale  for  payment  ot  the  mortgage  debt,  be 
d  to  dispossess  the  lessor  Cor  want  of  proof  on  his  part  that 
i  required  to  work  a  forfeiture  were  legally  taken, 
case,  the  mortgagee  of  the  leasehold  will  be  permitted  to 
but  the  right  of  redemption  only  extends  to  the  Interest  ot 
e  at  the  time  of  the  re-entry  for  condition  broken;  and  the 
re  entitled  to  be  fully  indemnified  for  the  value  of  all  perma- 
iroiemenis  made  by  them,  as  well  as  to  be  paid  all  rent  in 
IX es,  and  interest. 

e  in  the  following  terms:  "In  the  event  that  it  should  be- 
cessary,  in  the  opinion  of  my  executors,  to  improve  any  of 
iproved  real  estate,  I  hereby,  to  effectuate  this  my  desire,  do 
est  in  my  executors,  full  power  and  authority  to  dispose  of 
,y  real  estate,  in  fee  simple,  or  for  a  term  of  years,  or  other- 
is  full  and  large  a  manner  in  every  respect  as  I  could  myself, 
''  authorizes  the  executors  to  grant  a  perpetual  leasehold, 
privilege  of  purchasing. 

{agee  of  the  leasehold  is  not  liable  on  the  covenants  unless 
iken  possession. 

Kh  Term. — Reserved  from  special  term,  by  Storer, 
opitiion  of  the  entire  court. 

to  foreclose  a  mortgage:  the  facts  sufficiently  ap- 
c  decision. 

Anderson  &  Sage,  for  plaintiff. 

Perry,  for  defendants. 

L,  J.,  delivered  the  opinion  of  the  court, 
estions  involved  in  this  case  were  argued  at  special 
have  been  reserved,  by  the  judge  who  heard  them, 
Ml  here. 

intiff  seeks  to  foreclose  a  mortgage,  which  he  claims 
upon  certain  leasehold  property,  described  in  ihe 
s  situated  at  the  north-west  comer  of  Third  and 
Its,  executed  on  January  S.  1850,  and  recorded  on 
day.    TTie  plaintiff  is  the  original  liiortgagee,  and 
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the  defendant,  Foote,  the  mortgagor.     The  amount  dain 
as  due  Is  $450,  with  interest  since  July  4,  1850. 

Answers  have  been  iiled  by  several  of  the  defendants, 
others  are  in  default. 

It  appears  by  the  pleadings  and  the  facts  agreed  upon 
the  parties,  which  are  made  a  part  of  the  record,  that 
leasehold  estate  intended  to  be  conveyed  by  the  mcwtgi 
was  held  by  Foote  by  a  lease  from  the  executors  of  George 
Bowen,  deceased,  executed  June  30,  1849,  and  recorded 
due  time.  By  the  terms  of  the  lease,  Foote  was  to  enjo; 
term  of  fourteen  years  in  the  property  from  August  i,  18 
rendering  a  yearly  rent  of  $1,000,  payable  quarterly,  the  fi 
installment  to  be  paid  on  taking  possession  of  the  premis 
the  privilege  of  purchasing  at  any  time  during  the  term,  1 
secured  to  the  lessee,  and  if  no  purchase  should  be  made, 
lease,  at  the  expiration  of  the  term,  was  to  be  extended 
that  an  estate  for  ninety-nine  years,  renewable  forever,  1 
to  be  created  at  the  annual  rental  of  $1,200,  payable  quarter 
the  lessee  to  pay  all  taxes  and  assessments  levied  or  impo 
during  the  term,  subject  to  the  condition  that  if  any  quartt 
payment  should  be  in  arrear  for  thirty  days,  or  if  the  les 
should  permit  waste,  either  willful  or  voluntary,  the  less 
were  at  liberty  to  enter  upon  the  premises,  and  hold  th 
discharged  from  the  lease  as  of  their  former  estate. 

Foote,  the  lessee,  took  possession  in  August,   1849,  : 
made   improvements   to  the   value   of  $450.     He   paid 
first  quarter's  rent,  and  gave  his  note  for  the  second,  u] 
which  judgment  was  afterward  recovered,  but  has  not  bi 
paid. 

In  December,  1851,  there  being  more  than  $1,500  due 
rent,  the  lessors  took  possession  of  the  premises,  and  h. 
continued  in  the  possession  without  any  interruption 
claim  on  the  part  of  Foote,  to  the  present  time. 

Foote,  soon  after  the  lease  was  made,  became  insolvt 
and  has  never  offered  to  pay  any  part  of  the  amount  due. 

In  the  meanwhile  all  the  estate  and  interest  of  Foote, 
the  lease,  was  sold  by  the  sheriff  of  Hamilton  county,  u] 
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n,  to  Gregory,  one  of  the  lessors,  who  received  a 
'  the  same,  and  afterward  released  his  purchase  to 
utors  of  Bowen,  for  the  benefit  of  the  estate, 
the  lessors  had  recovered  the  possession  of  the  prop- 
d  as  they  supposed,  determined  by  their  entry  the 
:  the  lessee,  they  expended  large  sums  of  money  in 
ig  the  property,  the  land  being  nearly,  if  not  all, 
the  amount  of  which  exceeds  $11,000,  Foote,  the 
ind    the    plaintiff    setting   up    no    claim    under   the 

ovember  25,  1854,  when  the  lessors  had  thus  im- 
Che  property,  the  plaintiff  files  his  petition  and 
3  subject  the  entire  premises,  the  leasehold  interest 
as  the  improvements,  to  the  payment  of  his  mort- 

tl  important  questions  arise  upon  these  facts.  First: 
the  effect  of  the  mortgage  from  Foote  to  the  plaiti- 
oes  it  convey  any  estate?  If  it  does,  where  is  it? 
e  description  of  the  property  define,  with  any  cer- 
he  leasehold  in  controversy?  for  upon  this  depends 
;diction. 

anguage  of  the  deed  is:  "That  certain  leasehold 
ground,  known  as  the  corner  of  Third  and  Elm 
jeing  situated  on  the  south-west  corner  of,  and  con- 
if,  say,  one  hundred  feet  on  Elm  street  and  sixty-five 
ITiird  street  aforesaid,  with  the  appurtenances." 
then,  is  the  property?  There  is  no  reference  tu 
of  the  deed  to  (Cincinnati.  The  parties  themselves 
:ribed  as  of  Hamilton  County.  There  is  no  refer- 
m  to  the  lease,  by  which  the  title  of  the  mortgagor 
;  is  asserted.  But  as  the  parties  have  not  made  the 
1,  and  the  case  has  been  argued  upon  the  hypothesis 
property  mortgaged  is  the  same  that  was  leased, 
hold,  for  the  purposes  of  the  present  controversy, 
have  jurisdiction. 

d:  The  lease  is  made  by  the  executors  of  Bowen. 
1   effect,   the   creation   of  an   estate   for   ninety-nine 
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years,  renewable  forever,  with  the  addition  of  a  contract 
si'Ie,  if  the  lessee  within  fourteen  years  shall  consent  to  pu 
chase  at  a  stipulated  rate. 

Unless  there  is  power  conferred  by  the  will  to  authori 
such  an  estate  to  be  created  by  the  executors,  it  is  very  cle; 
the  lease  is  of  no  value,  and  consequently  no  right  passi 
by  the  mortgage  from  Foote  to  Prather. 

The  testator,  by  the  third  clause  of  his  will,  provides,  ": 
the  event  that  it  should  become  necessary,  in  the  opinic 
of  my  executors,  to  improve  any  of  my  unimproved  re 
estate,  I  hereby,  to  effectuate  this  my  desire,  do  hereby  ve 
in  my  executors  full  power  and  authority  to  dispose  of  an 
of  my  real  estate,  in  fee  simple,  or  for  a  term  of  years,  ( 
otherwise,  in  as  full  and  large  a  manner  in  every  respect  < 
I  could  myself,  if  hving." 

We  think  the  language  of  this  clause  conferred  the  rigl 
upon  the  executors  to  lease,  and  we  are  bound  in  the  actio 
to  presume  they  exercised  their  power  discreetly. 

Third:  The  next  and  most  important  question  is,  whi 
interest  had  the  mortgagor  in  the  leasehold  estate  when  th 
action  was  commenced  ?  If  the  rig^t  he  held  when  the  mor 
gage  was  executed  was  afterward  divested  by  the  failure  o 
his  part  to  perform  the  conditions  of  the  lease,  there 
nothing  left  upon  which  a  decree  can  operate. 

The  mortgagee  of  a  leasehold  estate,  in  many  respect 
may  be  regarded  as  the  assignee  of  the  term.  Whether  I; 
is  bound  to  perform  the  covenants  of  the  lease  to  rebuili 
repair,  or  pay  rent,  has  not,  to  our  knowledge,  been  jndii 
iaily  settled  in  Ohio. 

In  England,  though  it  was  held,  Dougl.  454,  Eaton 
Jaques,  that  he  was  not  unless  he  took  possession,  it  h; 
since  been  decided,  i  Ves.  Jr.  235,  Lucas  v.  Comerford.  an 
in  the  later  case,  i  Bred.  &  B.  238,  Williams  v.  Bosanque 
that  the  mortgagee  is  liable,  whether  he  takes  possession  ( 
not.  2  Cruise,  ri,  tit.  15,  ch.  2,  §14.  The  same  doctrii 
seems  to  be  held  in  New  Hampshire  and  Virginia ;  4  N.  I 
251,  McMurphy  v.  Minot;  4  Leigh,  69,  Farm.  Bank  v.  Mi 
Ass.  Soc,  etc. 
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urts  of  New  York  have  adopted  a  different  rule, 
68,  Astor  V.  Miller;  5  Wend-  603,  Aster  v.  Hoyt, 
le  liability  of  the  mortgagee  of  a  leasehold  out  of 
I  on  the  same  ground  as  the  mortgagee  of  any 
ttel.  We  think  this  is  the  better  and  more  equi- 
,  and  adopt  it,  but  we  must  still  hold,  that  though 
be  no  liability  over  to  the  lessor,  the  mortgagee  may 
iy  and  every  incumbrance  of  the  estate,  and  if  he 
s  to  protect  himself,  it  is  his  duty  to  do  so,  if  he 
prevent  a  forfeiture  for  condition  broken, 
large  amount  of  rent  was  due,  and  the  current 
laid ;  with  the  full  knowledge  on  the  part  of  the 
r,  possession  was  taken  and  his  tenants  removed; 
time  until  the  present  day,  he  has  set  up  no  claim, 
pay  no  rent,  nor  discharge  the  taxes;  meanwhile, 
belief  that  tfie  lessee's  title  was  abandoned,  the 
ve  expended  large  sums  of  money  to  improve  the 
th  the  clear  and  open  avowal  that  they  regarded 
granted  to  the  lessee  as  no  longer  existing, 
such  a  case  as  will  permit  the  lessee  to  ask  relief 
forfeiture?  If  we  regard  the  entry  for  condition 
have  been  properly  made,  the  lease  became  of  no 
its  express  terms.  The  language  is:  "And  the 
lave  again,  repossess  and  enjoy,  as  in  their  former 
In  other  words,  the  tenancy  expired  "ex  vi  termini," 
■ssors  were  remitted  to  their  original  possession, 
is  against  all  the  supposed  rights  of  the  lessee,  but 
aimed  under  him. 

i  the  law  well  stated  in  Sheppard's  Touchstone, 
Hows:  "Where  a  landlord  enters  for  a  condition 
le  avoids  all  charges  and  incumbrances  put  upon 
by  the  tenant  after  condition  made,  for  he  is  then 
fiis  first  estate,  and  must  have  It  in  the  same  plight 
;n  he  parted  with  it." 

!  entry  was  not  only  made  for  condition  broken, 
r  a  claim  of  purchase,  at  sheriff's  sale,  of  the 
r's  interest  in  the  term,  and  whether  the  lessors 
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obtained,  by  their  deed,  a  perfect  title  to  his  interest  urn 
the  lease,  as  against  the  plaintiff,  it  is,  in  our  view,  imr 
terial  in  the  aspect  of  the  case.  The  legal  estate  and 
possession  are  rightly  in  the  defendants  as  executors 
Bowen,  who  were  the  original  lessors.  That  possession  < 
not  be  disturbed  by  the  mortgagor  or  his  mortgagee. 

It  is  equally  immaterial,  we  apprehend,  what  the  eff 
of  purchasing  the  estate  was  upon  the  affirming  or  dis 
firming  of  the  lessee's  interest  in  the  lease,  though  we  app 
hend  there  is  no  difficulty  in  determining  the  legal  efF< 
A  sale  under  execution  does  not,  we  suppose,  create 
estoppel  against  the  purchaser.  He  obtains  the  benefit 
no  covenants  to  protect  his  title,  and  the  rule,  as  applied 
him,  is  caveat  emptor.  He  can  make  no  admission  by  b 
ding  at  the  sale,  nor  by  the  reception  of  the  sheriffs  dei 
neither  confer  any  title,  unless  it  existed  in  the  debtor 
the  time  judgment  was  rendered  against  him.  If  he  had 
such  right,  the  buyer  purchased  at  his  peril. 

If,  however,  the  entry  is  not  proved  to  have  been  tech 
cally  legal,  as  required  by  the  strict  rule  in  relation  to  f 
feitures,  what  is  the  plaintiff's  position  in  that  view  (A  I 
case? 

The  law  can  not  now  be  doubted,  that  a  demand  for  i 
payment  of  rent,  reserved  by  lease,  should  be  made  up 
the  premises  during  the  last  hour  of  the  day  it  became  (I 
and  that  no  more  should  be  demanded  than  was  absolut 
due,  before  there  can  be  a  valid  entry  for  condition  brok 
But  there  may  be,  and  there  certainly  is  a  very  seri{ 
doubt,  whether  it  is  required,  in  a  case  like  this,  to  sh( 
affirmatively,  the  usual  prerequisites  to  make  an  en 
effectual. 

lit  is  stated  in  the  agreed  case,  that  the  lessee  paid  no  n 
for  more  than  two  years;  that  it  was  demanded  of  him 
often  that  the  witness  became  tired  of  the  effort,  and  g: 
up  the  attempt;  and  from  the  conduct  of  the  lessee,  as 
appears  from  other  parties  and  tlie  testimony,  there  coi 
be  no  hope,  not  the  most  distant,  that  he  would  be  able 
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as  eren  disposed  to  pay  the  rent.  He  permitted 
ises  to  be  occupied  by  a  class  of  lenants  whose 
I  directly  tended  to  impair  the  value  of  the  prop- 
produce  the  conviction  that  he  was  utterly  careless 
gation  of  his  lease, 
jht,  we  think,  without  any  conflict  with  the  settled 

regarded  the  evidence  of  a  formal  demand  as  suf- 

all  practical  purposes.  When  a  party  neglects  to 
lis  contract,  for  a  length  of  time  that  it  is  proved 
^gor  did  in  this  case,  and  was,  in  addition,  utterly 

pay,  it  would  seem  to  have  been  a  vain  thing  to 
sed  him  further. 

rrant,  however,  that  the  plaintiff  has  made  oat  a 
■e  the  lessee  is  entitled  to  be  restored  to  the  pos- 
vo  other  questions  arise : 
)n  what  terms  may  he  be  relieved? 
:  To  what  extent  and  upon  which  property  shall 
age  operate  as  security? 

1  improvements  been  made,  and  the  property  were 
tne  plight  now  as  when  the  mortgage  was  given, 
se  there  could  be  no  relief  until  all  the  rents  in 
le  taxes  and  assessments  were  paid,  and  all  the 
hereon  should  be  first  tendered.  The  lessors  in 
I  could  not  be  required  to  part  with  their  security 
past  indebtedness  was  discharged.  When  a  party 
r  equity,  he  must  do  equity,  and  there  could  be  no 
;  upon  which  a  chancellor  could  decree  relief.    The 

of  the  mortgagor  of  the  leasehold  is  that  of  the 
e.  Both  are  to  be  controlled,  by  the  action  of  the 
m  committing  a'  wrong,  though  entitled  to  every 
hich  we  can,  in  justice  to  rights  of  others,  impart, 
his  view  of  the  law,  we  may  ask  to  what  extent, 
what  property,  may  we  permit  the  mortgage  to 

;eneral  rule,  all  improvements  made  by  the  mort- 
possession.  inure  to  the  benefit  of  the  whole  estate, 
e   is  supposed   to  be  thereby  improved,   and   they 
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are  therefore  regarded  as  made  for  the  benefit  of  the  mo 
gagee. 

In  5  Bingh,  427,  Doe  v.  Giles,  it  is  said,  "a  mortgag 
resembles  a  person  who  has  executed  a  statute  or  recog 
zancc.  Whatever  is  done  to  give  value  to  the  propei 
under  pledge,  is  done  for  the  benefit  of  the  creditor."  £ 
also  4  Metcalt,  310,  Winslow  v.  Merchants'  Ins.  Co. ;  25  Mail 
209,  Heath  v.  Williams;  14  Pick.  377,  Hunt  v.  Hunt. 

But  the  mortgagor  did  not  make  the  improvemen 
They  were  not  erected  by  his  permission  even,  except  impl 
from  his  silence  while  the  work  was  going  on.  They  we 
on  the  contrary,  placed  upon  the  premises  by  the  lessc 
when  they  claimed  to  be  in  the  possession  of  their  origi: 
estate,  and  therefore  antagonist  to  the  lessee.  They  expenc 
a  large  sum  in  good  faith,  with  the  full  belief  they  had  1 
right  to  do  so,  and,  we  think,  were  justified  by  existing  ( 
cumstances,  to  take  the  course  they  did. 

Can  the  mortgagee  now  ask,  with  any  claim  of  equity, 
subject  the  improvements  thus  made,  to  the  payment  of 
debt? 

It  is  certain  that  where  a  purchaser,  after  the  conveyao 
or  even  before  the  conveyance,  in  prospect  of  the  articles 
sale  being  carried  into  execution,  has  laid  out  money 
lasting  improvements,  will  be  allowed  the  benefit  of  th 
where  a  court  of  equity  is  sought  to  relieve  against 
purchase;  and  it  is  said  by  Mr,  Sugden,  that  there  arc  I 
cases  where  this  rule  does  not  prevail ;  3  Sug.  Vend,  436.  §53 

In  I  Story,  478,  495,  Bright  v.  Boyd,  Story,  J.,  remarks: 
appears  to  me  that  the  denial  of  all  compensation  to  a  b( 
fide  purchaser,  where  he  has  manifestly  added  to  the  pen 
nent  value  of  an  estate  by  his  meliorations  and  improvemei 
without  the  slightest  suspicion  of  any  infirmity  in  his  0 
title,  is  contrary  to  the  first  principles  of  equity,"  See  i 
I  Wash.  Va.  434,  Southall  v.  McKeand ;  3  J.  J.  Marshall, 
Craig  V.  Martin. 

This  equitable  principle  is  the  foundation  of  the  occupy 
claimant's  law,  which  we  suppose  is  but  the  affirmation  ( 
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s  recognized  by  the  courts  of  equity,  and  without 
on  of  this,  their  decrees  could  not  effect  substan- 

clude,  then,  that  the  lessee  can  not  be  relieved 
!  entry  of  the  lessors,  unless  they  are  fully  indem- 
the  value  of  the  improvements  they  have  made, 
ght  of  the  plaintiff  is  coextensive  with  that  of  the 
mortgagor,  of  no  more  validity  and  entitled  to  no 
deration. 

y  interest  in  the  property  that  we  can  subject,  is 
if  any,  of  Foote  in  the  original  lease  as  it  existed 
lessors  re-entered  for  condition  broken.  This  is 
It  of  all  improvements  since  made,  and  is  subject, 

to  the  payment  of  all  rent  in  arrear,  taxes  and 
fiich  must  be  first  discharged  from  the  proceeds 
of  such  interest. 

laintiff  wishes  a  decree  upon  these  terms,  and  can 
sibility  that  he  can  save  a  part  of  the  debt  by  the 

mortgagor's  estate,  thus  incumbered  and  circum- 

is  at  liberty  to  take  it. 
ed  for  decree. 


IAS  Rogers,  et  al.  v.  Elias  H.  Pugh,  et  al. 

of  the  peace,  in  the  city  of  Cincinnati,  must  present  their 
inds  to  the  city  council  for  acceptance  and  approval, 
ers  and  duties  o(  the  trustees  of  Cincinnati  township,  in 
J  justices  of  the  peace,  were  devolved  upon  the  city  council 
pon  the  directors  of  (he  city  infirmary,  by  the  abolition  of 

of  township  trustees  in  and  for  certain  townships,  where 
rate  limits  of  a  city  comprised  the  whole  territory  of  such 

wherein  a  city  infirmary  had  been  established. 
rial  bond  be  presented  to  the  proper  authority  for  accept- 
approval,  and  no  objection  be  made  within  the  period  lim- 
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jted  for  its  being  given,  and  no  action  be  taken  in  the  ordering 
election,  it  must  be  considered  that  the  bond  has  been  approv 
formal  approval  at  a  subsequent  period  can  not  affect  intenn 
acts  of  such  officer. 

Special  Term. — This  action  was  brought  on  the  boi 
E.  H,  Pugh,  a  Justice  of  the  peace,  to  recover  the  su 
$113.65,  received  by  the  justice  and  not  accounted  for. 
fense  was  made  by  the  sureties  on  the  bond  cm  two  groun 

1.  That  the  bond  had  never  been  ddivered  to,  or  appi 
by,  the  proper  authority.  The  justice  was  elected  cm  th< 
Monday  in  April,  1853,  for  the  city  of  Cincinnati,  the  t 
ship  and  city  having  the  same  limits.  His  commissioD 
dated  April  14,  1853,  and  the  oath  of  c^ce  taken  on  the 
The  bond  was  dated  April  19,  and  was  presented  to  thi 
council  of  the  city  of  Cincinnati  April  20,  1853,  but  neve 
presented  lo  the  directors  of  the  city  in6rmary,  who,  il 
claimed,  in  this  matter,  succeeded  to  the  duties  of  the  tow 
trustees,  the  office  of  the  latter,  in  the  township  of  Cincii 
having  been  abolished, 

2.  That  the  money  was  received  by  the  justice  befor 
bond  took  effect.  The  money  was  received  after  the 
and  before  the  29th  July,  1853,  and  it  appeared  that  a 
of  the  city  council  approving  the  bond  was  not  taken 
July  29. 

Lincoln,  Smith  &  Wamock,  for  plaintiffs. 

Ferguson  &  Long  and  Mills  &  Hoadly,  for  defendants 

Gholson,  J.  The  city  council,  and  not  the  directors  1 
city  infirmary,  have  the  authority  to  accept  and  approv 
bonds  of  justices  of  the  peace,  elected  in  the  city  of  C 
nati.  The  proviso  to  section  27  of  the  act  of  March  II, 
to  amend  the  "Act  to  provide  for  the  organization  of 
and  incorporated  villages,"  taken  in  connection  with  f 
laws  on  the  same  subject,  shows  that  in  the  distribution 
powers  and  duties,  exercised  by  the  former  trustees  of  C 
nati  township,  all  those  connected  with  justices  of  the 
were  intended  to  be  devolved  on  the  city  council. 
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[aw  provides  no  other  mode  by  which  the  approval 
presented  to  township  trustees  by  a  justice  o[  the 
ler  section  11  o£  the  act  of  March  ll,  1853,  may  be 
an  the  act  of  delivery  and  acceptance,  and^  the 
ith  the  township  treasurer.  Negative  evidence  of 
3val  would  appear  from  the  omission  to  give  notice 
Section,  which  is  required  upon  the  refusal  or  neg- 
justice  of  the  peace,  to  enter  into  a  bond  within  the 
red. 

n,  under  that  law,  a  justice  of  the  peace  tenders  hia 
le  township  trustees,  in  the  penalty  they  have  pre- 
eir  acceptance  from  him,  without  objection  as  to  its 
s  to  the  sureties,  is  sufficient  evidence  of  approval 
him  to  proceed  in  the  discharge  of  the  duties  of 

the  case  of  the  city  council,  if  the  bond  be  presented 
dy,  and  no  (Ejection  be  made  within  the  time  lim- 
10  action  taken  in  ordering  a  new  election,  it  must 
red  that  the  bond  has  been  approved,  and  a  formal 
at  a  subsequent  period  can  not  affect  interraedi- 

□t  for  plaintiffs. 
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if  stoppage  in  transitu  exists,  in  every  case,  in  favor  of  an 
ndor,  who  has  not  waived  his  privilege,  at  any  time  before 
ivery,  in  case  of  the  insolvency  of  the  vendee  actually  exist- 
i  not  necessary  that  insolvency  should  be  evidenced  by  any 
intervening  between  the  sale  and  exercise  of  the  right.  30 
Rogers  v.  Thomas,  disapproved. 

,  Term. — This  was  an  action  for  the  recovery  of  cer- 
nal  property,  being  merchandise,  which  had  been 
e  ^aintlff,  a  merchant  in  the  city  of  Cincinnati,  to 
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John  Johnston,  a.  merchant  residing  and  doing  businesi 
Riplr;y,  Ohio.  The  sale  oE  the  goods  took  place  in  Sept 
ber,  1856.  The  terms  of  the  sale  were  cash,  or,  accordin; 
the  course  of  business,  a  note  payable  at  a  short  date.  3 
ther  the  cash  nor  a  note  had  been  received,  but  the  plain 
expecting  payment,  sent  the  goods  by  a  dray  to  the  rivei 
be  shipped  on  a  steamboat.  After  the  goods  had  been  ta 
from  the  dray  and  were  about  being  shipped,  they  were  se; 
by  the  defendant,  under  an  order  of  attachment  issued  b 
justice  of  the  peace,  in  an  action  brought  by  Charles  3i 
man  against  John  Johnston,  for  a  debt  due  at  the  time  of 
sale  of  the  goods.  For  this  debt,  a  judgment  was  sul 
quently  rendered,  and  an  order  for  the  sale  of  the  gc 
issued. 

Shortly  after  the  seizure  of  the  goods  by  the  defendant, 
plaintiff  informed  him  that  the  goods  had  not  been  paid 
and  wanted  the  defendant  to  give  them  up,  which  he  decli 
to  do.  The  present  action  by  which  the  plaintiff  obtai 
possession  of  the  goods,  was  not  brought  until  forty  or 
days  afterward,  and  after  a  judgment  in  the  action  aga 
Johnston,  and  the  issue  of  an  order  of  sale. 

The  debtor,  Johnston,  had  been  in  the  habit  of  dea 
both  with  the  plaintiff  and  Bachman.  After  he  had  fa 
in  the  payment  to  Bachman,  the  fact  of  such  failure 
communicated  to  the  plaintiff.  But  the  plaintiff  had  1: 
informed  that  the  debt  had  been  paid,  and  did  not  knov 
the  contrary  until  after  the  sale.  It  appeared  that  Johni 
had  contracted  other  debts,  which  he  had  also  failed  to  1 
There  was  no  further  proof  offered  of  insolvency ;  bu 
appeared  that  information  of  the  circumstances  attem 
goods  was  given  to  Johnston,  who  took  no  steps  eithei 
relieve  them  from  the  seizure  or  to  pay  the  plaintiff. 

Kebler  &  Force,  for  plaintiff. 

Stallo,  Andrews  &  McCook,  for  defendant. 

Gholson,  J.  The  question  presented  in  thb  case  is  whe 
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ff,  under  the  circumstances  shown  by  the  evidence, 
;>erly  exercise  the  right  of  stoppage  in  transitu.  It 
:onceded  that  this  right,  if  it  otherwise  existed,  was 
:d  by  the  seizure  of  the  goods  under  an  order  of 
t.  Nor  is  there  any  difficulty  upon  the  point  as  to 
such  cases,  the  difficulty  most  frequently  arises ;  the 
he  plaintiff  was  undoubtedly  asserted  before  the 
reached  their  destination.  The  transit  Had,  indeed, 
;d;  but,  from  the  circumstances,  it  may  be  inferred, 
jrocess  under  which  it  was  first  arrested,  had  its 
iment  at  a  period  fully  as  early.  The  only  doubt, 
as  to  the  right  of  the  plaintiff,  depends  upon  a  ques- 
it  is  the  only  question  which  has  been  presented 
d,  as  to  the  insolvency  of  the  vendee.  It  is  claimed 
fendant  that  the  right  of  stoppage  in  transitu  exists 
case  of  insolvency  on  the  part  of  a  vendee ;  that  no 
vency  as  the  law  requires  is  shown  by,  or  can  be 
om,  the  evidence  in  this  case;  that  the  insolvency 
y  be  inferred  existed  at  the  time  of  the  sale ;  and 
ithorize  the  stoppage  in  transitu,  it  must  have  oc- 
er  the  sale,  and  have  been  evidenced  by  some  overt 

Tcantile  law  appears  to  be  clear  and  distinct  that 
ids  have  been  consigned,  and  are  in  transit  to  the 
e  consignor  can  not  vary  the  consignment  except  in 
if  insolvency.  It  has  been  said,  that  "the  mischief 
venience  that  would  ensue  on  a  contrary  supposi- 
ixtreme.  The  goods  might  be  put  on  t>oard,  and 
»t  the  risk  of  the  consignee  for  two  or  three  months ; 
consignor  could  come  and  resume  them  at  pleasure, 
ilace  the  consignee  in  a  situation  of  great  disadvan- 
:  he  should  be  exposed  to  the  risk  during  such  a 

time,  for  an  object  which  might  be  eventually 
at   any   moment,   by   the   capricious   or   interested 

intention  in  the  breast  of  the  consignor.  It  would 
rase  the  consignee  altogether  to  the  mercy  of  the 
le  Constantia,  6  Rob.  Adm,  321-327.  In  the  language 
ie  high  authority,  in  that  case  where  a  vendor  had 
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Stopped  and  diverted  the  delivery  of  goods,  if  the  vein 
"had  been  an  insolvent  person,  it  would  have  amounted  i 
complete  and  effective  revendication  of  the  goods.  But  if 
person  to  whom  they  are  consigned  is  not  insolvent ;  if,  fr 
misinformation,  or  from  excess  of  caution,  the  vendw  I 
exercised  this  privilege  prematurely,  he  has  assumed  a  ri; 
that  did  not  belong  to  him,  and  the  consignee  will  be  cntil 
to  the  delivery  of  the  goods,  with  an  indemnification  for 
expenses  that  may  have  been  incurred."  *  *  "It  it  not  an  ■ 
limited  power  that  is  vested  in  the  consignor,  to  vary  the  c 
signment  at  his  pleasure  in  all  cases  whatever.  It  is  a  pr 
lege  allowed  to  the  seller,  for  the  particular  purpose 
protecting  him  against  the  insolvency  of  the  consignee.  C 
tainly  it  is  not  necessary  that  the  person  should  be  actu; 
insolvent  at  the  time.  If  the  insolvency  happens  before 
arrival,  it  would  be  sufficient  to  justify  what  has  been  dc 
and  to  entitle  the  shipper  to  the  benefit  of  his  own  provisic 
caution.  But  if  the  person  is  not  Insolvent,  the  ground  is 
laid  on  which  alone  such  a  privilege  is  founded;"  6  G 
Adm.  326. 

The  exposition  of  the  law  on  this  subject,  which  has  !i 
quoted  from  the  judgment  in  the  case  of  The  Constantia, 
been  several  times  cited  with  approbation.  In  2  M.  &  G. ; 
811,  Wilmshurst  v,  Bowker,  which  was  an  action  by  a  ven 
against  a  vendor  for  improperly  stopping  the  delivery 
goods,  it  was  said  by  Tindal,  C.  J.:  "The  ordinary  righ' 
countermanding  the  actual  delivery  of  goods  shipped  t< 
consignee,  is  limited  to  the  cases  in  which  the  bankruptcj 
insolvency  of  the  consignee  has  taken  place.  The  law  a< 
this  point  is  very  clearly  laid  down  by  Lwd  Stowell, 
the  case  of  The  Constantia."  Certainly  it  would  seem  I 
the  principles  recognized  by  Lord  Stowell  as  governing  s 
cases,  do  not  countenance  the  idea  that  a  vendee,  insolven 
the  time  of  the  sale  of  the  goods,  and  still  remaining  in 
vent,  could  object  to  their  stoppage  in  transitu.  The  t 
conceivable  case,  according  to  those  principles  in  which  s 
a  vendee  could  complain,  would  be  where  his  inst^veocy 
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known  to  the  vendor  at  the  time  of  sale,  and  the  contract  was 
made  in  view  of  his  condition.  The  very  object  of  granting 
the  privilege  to  the  vendor  is  to  protect  him  from  the  insol- 
vency of  the  vendee,  and  the  privilege,  unless  waived  by  the 
vendor,  must  properly  extend  to  cases  of  insolvency,  whether 
existing  at  the  time  of  sale,  or  occurring  at  any  time  before 
the  actual  delivery  of  the  goods. 

A  vendee  who  disputes  the  right  of  stoppage  in  transitu,  and 
claims  an  indemnity  for  its  improper  exercise,  must  be  pre- 
pared to  aver,  as  in  the  case  of  Wilmshurst  v.  Bowker,  that 
he  was  neither  bankrupt  nor  insolvent.  Under  such  a  negative 
avemient,  independent  of  any  circumstances  to  the  contrary, 
the  vendee  might  have  the  benefit  of  a  presumption  of  ability 
to  comply  with  his  contract,  and  the  burthen  of  showing  insol- 
vency might  be  cast  on  the  vendor.  It  may  be  that  this 
would  be  sufficiently  shown  by  the  proof  of  an  overt  act  of 
insohency,  such  as  a  stoppage  of  payment,  though  in  fact 
an  actual  insolvency,  in  the  sense  of  not  having  means  ade- 
quate to  the  payment  of  debts,  might  not  exist.  If  the  vendee, 
before  the  stoppage  in  transitu,  had,  by  his  conduct  in  busi- 
ness, afforded  the  ordinary  apparent  evidences  of  insolvency, 
he  ought  not  to  complain  of  the  precautionary  measure 
taken  by  the  vendor,  though  it  should  turn  out  that  he  was 
ultimately  able  to  pay.  But  though  no  such  evidences  of 
insolvency  should  precede  the  stoppage  in  transitu,  still,  if  the 
fact  of  insolvency  existed,  the  vendee  could  not  complain. 
This,  at  least,  is  clearly  to  be  inferred  from  the  language  of 
the  authority  which  has  been  cited,  and  appears  entirely  rea- 
sonable and  proper.  If  an  adventurer  without  means  pur- 
chases goods,  no  inquiries  and  no  representations  being  made, 
there  may  be  no  actual  fraud  in  the  transaction,  but  unless 
his  condition  was  fairly  and  frankly  stated  to  the  vendor,  so 
as  to  show  that  the  sale  was  made  with  a  waiver,  expressed  or 
implied,  as  to  the  inability  to  pay,  he  can  not  properly  object 
to  a  stoppage  in  transitu.  In  such  a  case,  the  pretense  that, 
there  having  been  no  means  on  which  to  predicate  a  failure, 
except  those  expected  from  the  purchase,  there  have  been  no 
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overt  acts  of  iiisotveiicj',  should  not  be  allowed  to  pri 
Fair  dealing  will  be  better  insured  by  leaving  to  the  ve 
his  privilege  of  stoppage  in  transitu,  in  all  cases  of  insolvi 
whether  evidenced  by  the  ordinary  accompanying  act: 
shown  actually  to  exist.  The  rights  of  a  fair  vendee  w; 
sufficiently  protected  by  giving  him  an  indemnity  whei 
right  of  stoppage  in  transitu  is  exercised  upon  rumor  or 
picion  without  any  foundation  in  fact,  and  by  depriving 
vendor,  in  all  cases,  of  any  chance  of  speculating  upoi 
goods,  by  requiring  them  to  be  delivered  or  accounted  f 
the  vendee,  or  his  assignees  on  the  payment  or  tender  o 
agreed  price. 

In  opposition  to  these  views  is  the  decision  of  the  Sup 
Court  of  Connecticut,  in  20  Conn.  53,  Rogers  v.  Thomas 
this  decision  appears  to  have  been  approved  by  several  r 
law  writers  and  annotators.  Parson's  Mercantile  Law 
Flander's  Shipping,  519;  I  Smith's  Leading  Cases,  Am 
1855,  903. 

It  has  been  decided,  in  the  case  of  Rogers  v.  Thomas 
to  authorize  the  execution  of  the  right  of  stoppage  in  tra: 
there  must  be  some  overt  act  of  insolvency,  and  that  it 
intervene  between  the  sale  and  the  exercise  of  the  right. 

The  decision,  in  the  case  of  Rogers  v.  Thomas,  doc 
profess  to  be  be  founded  on  any  adjudicated  cases,  but  r 
on  the  absence  of  cases,  which  it  was  supposed  would  e3 
such  were  the  law,  showing  that  the  right  of  stoppaj 
transitu  might  be  exercised  in  cases  where  the  insolv 
though  existing  in  fact,  had  not  been  evidenced  by  some  c 
ary  overt  act,  or  in  cases  where  the  insolvency  existed  a 
time  of  the  sale,  but  unknown  to  the  vendor.  And  ii 
absence  of  such  cases,  the  court  decided  that  they  wer 
included  in  the  general  definitions  or  descripticMis  foui 
the  authorities  of  the  right  of  stoppage  in  transitu. 

The  absence  of  any  decided  cases  upon  any  point,  th 
sometimes  aflfording  strong  negative  authority,  may  be 
facto rily  explained  from  the  nature  and  character  ol 
question,  as  being  one  not  likely  to  be  presented,  or  1 
never  had  been  brought  in  doubt.    It  is  not  reasonab 
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lat  vendors  of  merchandise  would  find  it  to  their 
divert  the  delivery  of  goods  on  their  transit  to  scA- 
'.cs.  I  have  bet:n  able  to  find  but  one  instance  of 
)y  solvent  vendees  for  the  improper  exercise  of  the 
ippage  in  transitu,  which  is  the  case  of  Wilmshurst 
,  before  cited,  and  yet  it  could  never  have  been 
lat  such  an  action  might  be  maintained.  On  the 
t  might  be  claimed  that  the  absence  of  any  case  of 
ticn  by  an  insolvent  vendee,  would  show  that  one 
be  maintained.  No  such  case  may  have  been 
)r  the  reason  that  it  was  supposed  it  could  not  be 

be  conclusion  drawn  from  the  definitions  of  the 
)ppage  in  transitu  found  in  the  authorities,  I  think 
»dy  been  shown  that  the  exposition  of  the  law  on 
,  at  least  in  one  of  the  most  respectable  authorities, 
:ent  with  the  conclusion  of  the  Supreme  Court  of 
;t.  And  I  do  not  think  that  decision  can  be  sus- 
/iew  of  the  oripn  and  nature  of  the  doctrine  of 
I  transitu. 

trine  of  stoppage  in  transitu  appears  to  have  been 
m,  or  to  be  analogous  to,  the  revendication  of  the 
This  has  been  thus  defined:  "Revendication  is  the 
unpaid  vendor,  upon  the  insolvency  of  the  vendee, 
in  specie  such  part  of  the  goods  as  remains  in  the 
he  vendee  entire  and  without  having  changed-  its 
In  re  Westzythius,  2  Nev.  &  Man.  650,  note  c.  In 
imentaries  on  the  Law  of  Scotland,  book  2,  pt.  2, 
J,  §1,  cited  in  the  same  case,  it  is  said:  "The  prJvi- 
1  goods  in  transitu,  is  a  qualified  extension  in  equity 
e  of  mutual  contract,  by  which  either  may  with- 
■mance  on  the  other  becoming  unable  to  perform 
It  is  generally  stated  in  the  authorities,  as  a  rule 
into  the  common  law,  in  modem  times,  founded 
les  of  equity  and  borrowed  from  the  foreign  or 
law,  that  in  case  of  the  vendee's  bankruptcy  or 
the  vendor  might  stop  and  take  back  the  goods  in 
■  before  they  came  into  the  hands  of  the  vendee; 
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Bell's  Com,  cited  2  Nev.  &  Man.  651 ;  3  D.  &  E.  467,  Ellis  ¥. 
Hunt ;  7  Id.  436,  Hodgson  v.  Loy ;  i  East,  524,  Inglis  v.  Ush- 
erwood;  3  Id.  381,  Bohtlingk  v.  Inglis,  et  al. ;  15  Ves.  343, 
Mackreth  v.  Symmons ;  56  Eng.  Com.  Law,  864,  Valpy  v. 
Gibson;  71  Id.  949,  Valpy  v.  Oakeley.  It  will  appear,  from 
these  authorities,  that  the  limitation  to  the  right  of  revendi- 
cation,  in  view  of  those  who  have  commented  on  the  subject, 
is  that  which  evidently  restricts  the  right  of  stoppage  to  the 
period  while  the  goods  are  in  transitu.  Hence  the  remedy, 
among  the  few  in  commercial  transactions,  which  parties  may 
themselves  adopt.  But  the  authorities  cited  which  show  the 
foundation  of  the  right,  also  show  that  it  has  no  connection 
either  with  the  law  of  insolvency,  or  the  mode  in  which  the 
insolvency  is  to  be  made  apparent. 

If  the  true  principle  of  the  right  of  stoppage  in  transitu, 
be  found  in  that  certainly  just  rule  of  mutual  contract,  by 
which  either  party  may  withhold  performance  on  the  other 
becoming  unable  to  perform  on  his  part — ^if  the  foundation 
of  the  right  be  a  just  lien  on  the  goods  for  the  price  until 
delivered,  an  equitable  lien  adopted  for  the  purposes  of 
substantial  justice — I  do  not  think  there  can  be  any  doubt 
that  as  to  the  period  of  ability  to  perform,  we  should  look 
to  the  time  of  performance^  And  if  the  inability  then  exists, 
it  can  make  no  difference  in  justice  or  good  sense,  whether 
it  was  produced  by  causes,  or  shown  by  acts,  at  a  period 
before  or  after  the  contract  of  sale.  Substantially,  to  the 
vendor  who  is  about  to  complete  the  delivery  and  abandon 
or  lose  his  proprietary  Hen,  the  question  is,  can  the  vendee 
perform  the  contract  on  his  part?  has  he  from  insolvency 
become  unable  to  pay  the  price?  If  such  be  his  condition, 
and  the  vendor  has  not  precluded  himself  by  some  act  of 
waiver,  in  my  opinion,  the  general  principles  on  the  subject, 
and  justice  require  that  he  should  be  allowed  to  exercise 
the  right  of  stoppage  in  transitu.  There  is  no  authority 
which  binds  me  to  decide  the  contrary,  and  there  are  cases, 
which  are  quite  analogous  to  the  present,  by  which  my 
conclusion  is  sustained;  14  Pa.  St.  51,  Hays  v.  Mouffle; 
7  Mass.  453,  Stubbs  v.  Lund. 
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re  some  grounds  upon  which  the  present  case 
distinguished  from  that  decided  by  the  Supreme 
Connecticut.  It  might  be  said  that  before  the 
page,  by  the  seizure  of  the  goods  under  the  plain- 
of  replevin,  the  acts  of  the  vendee  in  allowing, 
;,  the  attachment  to  stand,  and  a  judgment  to  be 
m  the  claim,  were  acts  of  insolvency,  and  that 
ed  after  the  sale.  But  I  do  not  care  to  make,  or 
ze  the  necessity  of  any  such  distinction.  I  am 
id  in  this  case  that  the  plaintiff  was  an  unpaid 
lat  before  the  goods  were  actually  delivered  he 
em  in  transitu,  upon  reasonable  grounds,  showing 
!ncy  of  the  vendee,  that  this  insolvency,  a  then 
id  still  continuing  fact,  has  not  been  disputed  by 
,  and  there  has  been  no  offer  to  pay  for  the  goods, 
with  the  terms  as  to  credit.  I  think  such  a  vendee 
jmplain,  and  I  have  no  hesitation  in  saying  that 
ing  creditor,  under  the  particular  circumstances 
:,  stands  in  no  better  position. 

herefore  find  the  issue  for  the  plaintiff,  with  nom- 
res  for  the  detention  of  the  goods, 
it  for  plaintiff. 


>LPHUS  C.  SCHAEFFER  V.  PETEK  MaCQUEEN. 

purchaser,  (or  valuable  consideration,  actually  paid,  acqutr- 
inal  property,  from  one  having  possession  and  apparent 
I,  with  the  consent  of  the  true  owner,  acquires  a  good  title, 
the  possession  was  obtained  from  the  rightful  owner  by 
false  pretenses. 

Term. — This  action  was  brought  to  recover  the 
I  quantity  of  bulk  shoulders,  which  were  alleged 
een  wrongfully  taken  by  the  defendant  from  the 
The  defendant  being  the  owner  of  the  shoulders, 
eH  to  part  with  the  possession  of  them  to  one 
der  the  following  circumstances: 
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Bailey  was  a  produce  broker  in  Cincinnati,  the  cle{en< 
a  packer  of  pork.  Bailey  represented  to  the  defen 
that  he  wished  to  buy  shoulders  "upon  an  order." 
defendant  agreed  to  sell.  It  was  a  cash  sale ;  but  the  uc 
standing  appears  to  have  been  that  Bailey  was  to  raise 
money,  in  part,  by  a  bill  to  be  drawn  against  the  proj 
upon  the  consignee,  who  had  given  the  order  to  buy. 
such  case  it  appeared  a  larger  amount  might  be  drawr 
than  where  there  had  been  no  order ;  but  the  shipment 
made  for  sale  on  account.  To  enable  Bailey  to  draw 
negotiate  the  bill,  it  appears  to  have  been  necessar>-  tha 
should  obtain  a  bill  of  lading  for  the  property;  at  leas 
was,  by  the  act  of  the  defendant,  enabled  to  obtain  a  hi 
lading.  The  defendant  makes  out  and  signs  a  bill  oi 
purchase  of  the  shoulders,  receipting  for  the  price.  I 
this  Bailey  obtains  such  a  possession  that  he  was  en< 
to  ship  the  shoulders  in  his  own  name,  and  obtain  a  b: 
lading.  With  this  bill  of  lading,  by  which  the  shou 
are  consigned  to  the  plaintifl,  he  went  to  the  agent  ol 
plaintiff,  and,  delivering  the  bill  of  lading  and  an  im 
of  the  property,  as  a  pledge,  or  security,  obtains  money, 
draft,  to  the  amount  o£  $2,376.  The  plaintiff  had  give: 
order  to  Bailey  to  buy  the  goods,  but  the  draft  was  r 
tiated,  and  possession  of  the  property  taken  by  the  age 
the  plaintiff  as  security,  in  the  usual  course  of  busine; 
being  supposed  that  the  shoulders  were  the  proper! 
Bailey,  bought  on  speculation,  and  being  shipped  for 
It  turned  out  that  not  only  was  the  representati<M)  tha 
shoulders  were  bought  on  an  order  untrue,  but  that 
the  amount  realized  on  the  draft,  instead  of  being  ap 
in  payment  of  the  check  given  for  the  shoulders, 
appropriated,  by  Bailey,  to  other  uses,  and  no  part  o 
money  was  received  by  the  defendant. 

A  comparison  of  the  date  of  the  check  with  that  o 
invoice  and  bill  of  lading,  shows  that  the  check  wa: 
dated  on  the  day  it  was  received.  The  check  filled  u 
Bailey  was  as  follows: 
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"Cincinnati,  2d  Mo.  21,  1856. 
e  &  Brotherton:    Pay  to  Peter  Alacqueen,  or  order, 
isand  and  forty-two  dollars  and  seventy-five  cents. 
Signed,  M.  Bailey." 

1  of  purchase,  dated  February  19,  1856,  after 
icle  and  price,  concluded: 

"Cincinnati,  February  19,  1856. 
ed  payment  by  check. 
Signed,  Peter  Macqueen." 

of  lading  is  also  dated  February  19,  1856,  and  the 

livered  by  Bailey  to  the  agent  of  plaintifF,  bears 

late. 

endant,  having  taken  the  shoulders  from  the  pos- 

the  plaintiff,  this  action  was  brought,  and  the  case 

vidence  submitted  to  the  court. 

:y  &  Perry,  for  plaintiff. 

Rairden  &  Curwen,  for  defendant. 

N,  J.  The  general  rule,  that  where  the  possession 
s  obtained  by  a  fraudulent  purchase,  though  they 
:lainied  from  the  vendee,  they  can  not  be  recovered 
ird  person,  who  has  obtained  them  in  good  faith, 
;en  disputed  by  the  counsel  for  the  defendant.  It 
,  however,  that  there  is  a  distinction  where  the 
f  such  a  character  as  would  justify  and  sustain  a 
n  under  the  statute  for  obtaining  goods  by  false 
that  such  a  case  must  stand  on  the  same  ground 
,  and  it  being  clear  that,  in  case  of  larceny,  the 
r  is  not  deprived  of  his  goods,  though  they  have 
'  the  hands  of  a  purchaser  in  good  faith,  a  like 
d  govern  where  goods  have  been  obtained  by  false 

general  rule  that  "no  one  can  transfer  to  another 
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a  better  title  than  he  has  himself."  No  man  can  be  dive: 
of  his  property  without  his  own  consent,  or  the  opera] 
of  law,  in  which  latter  case,  indeed,  it  has  been  said 
consent  is  implied.  Consequently,  it  is  the  general  i 
that  even  the  honest  purchaser,  under  a  defective  title, 
not  hold  against  the  true  proprietor.  But  to  this  gen< 
rule  there  are  well-recognized  exceptions,  some  founded 
public  policy,  or  proceeding  from  the  nature  and  quality 
the  particular  species  of  property,  and  others  on  the  cood 
of  the  owner  of  the  property,  as  making  it  unfair  or  unj 
that  he  should  reclaim  the  property  in  the  hands  of  an  in 
cent  party ;  and  in  these  last  cases,  as  in  the  case  of  be 
deprived  of  property  by  operation  of  law,  he  may  be  s 
to  have  consented,  or  at  least,  placed  himself  in  such  a  pi 
tion  that  he  can  not  dispute  his  assent. 

To  the  first  class  of  these  exceptions  belong  coin,  b: 
bills,  and  negotiable  securities.  To  these,  though  they  h 
been  lost  or  stolen,  a  good  title  may  be  asserted  by  a 
owner,  who  has  obtained  them  in  the  ordinary  course 
trade  and  business.  To  the  second  class  belong  cases  "wt 
an  owner,  with  the  intention  of  sale,  has  in  any  way  pai 
with  the  actual  property  of  his  goods  with  his  own  consi 
though  under  such  circumstances  of  fraud  or  error  as  wc 
make  that  consent  revokable,  and  authorize  a  rescission 
the  sale  as  against  such  vendee;"  and  also  cases  where 
owner  ''has,  by  his  own  voluntary  act  or  consent,  given 
another  such  evidence  of  the  right  of  selling  his  goods 
according  to  the  custom  of  trade  or  the  common  unt 
standing  of  the  world,  usually  accompanies  the  authority 
disposal ;"  or,  as  it  has  been  expressed,  "has  given  the 
ternal  indicia  of  the  right  of  disposing  of  his  property ;" 
Wend.  267,  280,  Saltus  v.  Everett.  In  both  these  case 
purchaser  in  good  faith  can  retain  the  property,  because 
owner  has,  by  his  own  direct  voluntary  act,  conferred  u 
the  person  from  whom  such  a  purchaser  derives  title, 
apparent  right  of  property,  as  owner,  or  of  disposal  as 
agent ;  Id.  279. 
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The  distinction  between  such  cases  and  the  case  where 
goods  are  found  or  stolen,  is  obvious.  It  has  been  said  that 
"the  distinction  between  fraud  and  felony  is  this:  in  one 
case,  the  man  who  parts  with  the  property  makes  a  contract 
in  fact;  in  the  other,  he  does  nothing;"  70  E.  C.  L.,  10  C. 
B.  919,  923,  White  V.  Garden.  In  the  same  case,  it  is  said: 
"There  is  a  very  obvious  distinction  between  the  cases  of 
goods  obtained  by  felony  and  fraud  or  false  pretenses.  A 
contract  for  the  sale  of  goods,  though  obtained  by  fraud,  is 
perfectly  good,  if  the  party  defrauded  thinks  fit  to  ratify  it ;" 
and  following  the  language  of  the  same  authority,  it  appears 
to  me  that  the  defendant  here  intentionally  parted  with  his 
property  in  the  shoulders,  when  he  caused  them  to  be  deliv- 
ered to  Bailey,  and  it  is  not  competent  for  him,  after  the  j 
plaintiff  has,  by  his  act,  been  induced  to  part  with  his  1 
money,  to  turn  round  and  say  the  contract,  as  between  [ 
him  and  Bailey,  was  null  and  void,  and  that  Bailey  had  no 
property,  and,  therefore,  could  pass  none  to  the  plaintiff; 
Id.  927. 

Such  is,  I  think,  the  rule  that  must  govern  this  case, 
unless  something  can  be  found  in  the  statutes  of  the  State 
requiring  ^  different  one  to  be  adopted.  I  am  satisfied  that 
there  is  no  statute  that  was  intended  to  have,  or  can  have, 
such  an  effect.  The  case-cited  from  the  New  York  Reports, 
14  Wend.  31,  Andrew  v.  Dieterich,  which  is  supposed  to  place 
the  obtaining  goods  by  false  pretenses  on  the  same  ground 
as  when  they  have  been  stolen,  proceeds  on  the  idea  that  it 
is  made  a  felony.  The  reasoning  in  that  case  shows  that  it 
can  have  no  application  as  authority  in  this  State.  The 
mere  fact  that  obtaining  goods  by  a  false  pretense  is  made 
punishable,  is  not  sufficient  to  change  the  rule.  Indeed,  the 
legislation  of  our  State,  even  if  it  may  not  be  held  to  em- 
brace this  case,  strongly  shows  that  the  rights  of  parties 
standing  in  a  position  strikingly  analogous  to  that  of  the 
present  plaintiff,  were  intended  to  be  secured  and  protected. 

Taking  all  the  facts  of  the  case  together,  it  might  be 
fairly  argued  that  the  defendant  assented  to  the  obtaining, 
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by  Bailey,  of  the  bill  uf  lading,  with  a  view  that  a  c 
should  be  negotiated  and  money  raised  to  pay  for  the  ar 
which  was  the  subject  of  the  contract.  The  defen< 
expected  payment  only  in  this  mode,  and  to  carry  it 
eflfect,  substantially  intrusted  Bailey  with  the  possessioi 
the  property.  If  this  view  be  correct,  then  the  case  m 
fall  under  the  provisions  of  the  "act  to  prevent  fraudu 
practices,"  passed  Match  12,  1844;  Swan,  278.  This 
expressly  secures  the  right  of  the  plaintiff,  as  against 
true  owner,  to  the  extent  of  the  money  he  advanced. 

It  might  also  be  fairly  claimed,  under  the  general  pre 
ions  of  that  statute,  that,  as  the  defendant  had  empowi 
Bailey  to  ship  the  goods  as  his  own,  the  consignee  mus 
protected  in  his  lien.  It  would  be  a  fraud  upon  him  ^ 
it  otherwise,  and  against  such  a  fraud  it  was  the  inten 
of  the  statute  to  protect. 

But,  in  any  view,  no  intention  can  "be  drawn  from 
legislation  of  the  State  to  change  or  affect  the  general  1 
and  under  its  operation  the  right  of  the  plaintiff  musi 
protected.    There  will,  therefore,  be  a  finding  in  his  favoi 

Judgment  for  plaintiff. 


James  L.  Van  Ingek  v.  R.  S.  &  O.  E.  Newton. 

Under  sections  124  and  125  of  the  code  of  practice,  the  defendan 
an  action  [or  a  libel,  may  set  up  in  his  answer  ihe  defense  of  jusii 
tion,  or  allege  facts  tending  to  mitigate  the  injury  complained  o 
may  set  up  both  at  the  same  time. 

Special  Term. — Motion  to  strike  from  the  answer  cer 
allegations  of  fact  stated  in  justification  and  mitigation 
an  action  for  libel. 

The  facts  are  sufficiently  stated  in  the  decision. 
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Fox,  for  plaintiff. 

IS  Headington,  for  defendant. 

1,  J.  The  plaintiff  sets  out  in  his  petition,  that  he 
I  upon  and  sworn  to  testify  in  this  court,  as  a  wit- 
in  action  brought  against  the  defendants  for  mal- 
ls surgeons;  that  he  was  examined  and  gave  his 
s  a  medical  man,  as  to  the  nature  of  the  injury 
ave  been  afflicted,  and  the  proper  mode  of  treat- 
fter  the  case  was  decided,  it  is  alleged  that  the 
s  caused  to  be  published  in  a  medical  journal,  of 
;y  were  proprietors  and  publishers,  the  following 
libelous  matter,  viz: 

ames  L,  Van  Ingen  intruded  himself  as  a  witr 
expert ;  but  he  exhibited  such  a  marked  ignor- 
iirgery  and  surgical  science,  that  his  contradictory 
is  dispensed  with:  he,  evidently,  having  had  a 
i  subserve  by  testifying  in  the  case." 
)per  innuendoes  and  averments  are  made  to  connect 
;iff  with  the  libelous  matter,  and  the  petition  is, 
sspects,  sufficiently  particular  and  technical. 
Pendants  answer,  admitting  the  publication  was 
Dugh  without  their  knowledge,  in  the  journal  re- 
and  that  they  were  and  are  its  proprietors  and  pub- 
ITiey  then  set  forth  certain  facts,  which  they  aver 
e  at  the  time  when  the  plaintiff  was  examined  as  a 
is  well  as  the  statements  of  the  plaintiff  to  third 
lending,  as  they  allege,  to  give  a  character  to  the 
testimony,  and  show  the  manner  in  which  he  was 
d  as  a  witness,  and  the  purpose  he  had  in  view, 
ts  are  minutely  detailed,  and  need  not  now  be  par- 
ef erred  to, 

aintiff  now  moves  the  court  to  strike  from  the 
»  much  of  the  averment  as  contains  these  facts,  on 
ing  grounds: 

Because  the  defendants  have  not  admitted  the  pub- 
f  the  matter  alleged  to  be  libelous,  and  can  not. 
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therefore,  allege  any  matter  by  way  of  excuse  or  exi 
pation. 

Second:  That  they  have  not  justified  the  publication, 
can  not  be  permitted  to  set  up  as  a  defense,  in  whole  oi 
part,  any  mitigaling  circumstances. 

Tliird:  That  nothing  can  be  set  up,  as  a  defense  in 
action,  by  answer,  which  is  not  a  fit  matter  for  denial 
replication ;  and  as  the  truth  or  falsity  of  the  facts  set  ft 
in  the  defendants'  answer  can  not  be  traversed  by  plea, 
issue  taken  upon  them,  they  ought  not  to  be  permitted 
remain  on  the  record. 

The  first  objection,  we  think,  may  readily  be  disposed 
Where  a  defendant  fails  to  answer,  judgment  by  defau) 
the  necessary  consequence ;  and  there  can  be  no  differe 
in  the  application  of  the  rule,  whether  the  answer  is 
filed  at  all,  or,  if  tiled,  a  part  only  of  the  plaintiff's  caust 
action  is  denied.  Whatever  is  not  distinctly  traversed 
the  answer  we  must  hold  to  be  admitted ;  and,  in  the  pres 
case,  there  can  be  no  doubt  that,  until  the  defendant  est 
lishes  his  defense,  the  plaintiff  is  not  required  to  introd 
testimony,  every  material  averment  in  his  petition  be 
admitted.  There  is,  in  addition  to  the  want  of  a  denial, 
express  admission  that  the  libelous  matter  was  published 
the  defendants'  journal ;  and  although  it  was  inserted  by 
editor,  without  the  publishers'  immediate  knowledge,  tl 
liability  for  the  publication  is  the  same  as  if  they  were 
authors  of  the  article  printed. 

He  who  has  the  control  of  a  press  is  supposed,  by  the  i 
to  control  the  editor  of  the  journal  also,  so  far  at  least,  as 
be  responsible  for  his  personal  attack.  TTie  excuse 
ignorance,  on  the  part  of  the  publisher,  of  what  is  do 
can  not  avail  to  justify,  though  it  may  sometimes  mitig 
the  injury.  For  all  practical  purposes,  then,  there  need 
no  fuller  admission  by  the  defendant  than  has  been  made. 

The  second  objection  involves  the  construction  of  sectii 
124  and  125  of  the  code.  "In  an  action  for  a  libel  or  slant! 
it  shall  be  sufficient  to  state  generally  that  the  detamati 
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vas  published  or  spoken  of  the  plaintiff;  and  if  the 
n  be  denied,  the  plaintiff  must  prove,  on  the  trial,  the 
}wing  that  the  defamatory  matter  was  published  or 
of  hin:,"  "In  the  actions  mentioned  in  the  last 
the   defendant  may  allege  the  truth  of  the   matter 

as  defamatory,  and  ir.ay  prove  the  same,  and  any 
ig  circumstances,  to  reduce  the  amount  of  damages, 
ly  prove  either ;"  Swan,  640. 

sections  have  changed,  in  several  important  particu- 

fonner  rule  of  pleading  in  actions  like  this.     They 

with  much  of  the  formal  averment  which  we  find  in 
ons  for  libel  and  slander,  before  the  code ;  and  as 
ct  of  the  new  system  of  pleading  is  to  save  the  sub- 
:om  being  lost  in  technicality,  we  must  suppose  the 
e  rule  to  be  applied   here  is  that,  which,   while  it 

the  parties  litigant  from  surprise,  and  requires  the 
large  to  be  stated  so  clearly  that  the  language  can 
f  no  doubtful  meaning,  compels  both  to  exclude 
eir  pleadings  all  unnecessary  averments,  thus  pro- 
m  apt,  yet  brief  statement  of  the  case,  which  is  the 

of  its  clear  apprehension  by  the  pleader. 
lew  York  Code,  upon  this  subject,  is  very  similar  to 
I.     Section  165  is  nearly  identical  with  section   125 
ractice,  the  only  distinction  between  them  being  the 

at  the  close,  "whether  he  prove  the  justification  or 
may  give  in  evidence  the  mitigating  circumstances." 
guage,  though  somewhat  different  from  our  code,  is 
less  essentially  equivalent  to  that  which  our  legis- 
ive  used,  and  will  justify  a  similar  construction. 
;  the  enactment  of  their  code,  the  courts  of  New 
d  held  that  evidence  of  particular  facts  could  not  be 
,  under  the  general  issue,  to  mitigate  damages,  nor 
ence  tending  to  prove  the  truth  of  the  charge ;  3 , 
i95,  Wormouth  and  wife  v.  Cramer;  8  Wend.  573, 
L".  Lowell;  13  Wend.  9,  Purple  v.  Horton;  though  it 
lat  such  evidence  was  proper  to  show  that  the  defend- 
lot  act  maliciously  or  wantonly ;  8  Wend.  582,  Oilman 
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V.  Lowell ;  7  Cowen,  633,  Root  v.  King.  So  also,  any  confidi 
tial  communication  on  matters  of  public  or  private  bitsinc 
although  they  might  affect  the  character  or  credit  of  \ 
plaintiff,  were  permitted  under  the  same  plea;  21  Wei 
319,  Howard  v.  Thompson ;  23  Wend.  28,  O'Donoghue  v,  i 
Govern. 

The  rule  in  Ohio,  prior  to  the  present  law,  may  be  foi 
in  3  Ohio,  270,  Wilson  v.  Apple,  where  it  is  said:  "Th 
is  a  difference  between  a  justification  and  an  excuse;  1 
one  goes  to  the  right  of  recovery,  the  other  to  the  amoi 
to  be  recovered.  For  the  purpose  of  showing  malice, 
plaintiff  may  prove  the  speaking  of  words  not  charged, 
they  be  not  actionable ;  and,  with  a  view  of  extenuat: 
malice,  Ihc  defendant  may  prove,  under  the  general  iss 
any  circumstance  connected  with  the  transaction,  tend 
to  show  that  he  had  probable  ground  for  believing  the  tn 
of  the  words.  In  estimating  the  damage,  the  degree 
malice  is  always  to  be  considered.  Any  circumstance,  tht 
{ore,  tending  to  show  that  the  defendant  spoke  the  wo 
under  a  mistake,  or  that  he  had  some  reason  to  believe  tl 
were  true,  is  entitled  to  consideration,  and  is  proper  evidei 
to  be  received  in  mitigation." 

If,  then,  it  was  permitted,  both  in  New  York  and  01 
for  the  defendant  to  prove  facts  and  circumstances  to  sh 
there  was  no  malicious  intent,  without  pleading  them  s 
cially,  before  the  codes  of  either  States  were  enacted,  let 
inquire  it  the  same  rule  can  now  obtain  ? 

It  is  very  clear  we  have  in  practice  no  plea  that  meets 
idea  of  the  general  issue,  under  the  former  system.  1 
answer  now  is,  either  a  general  or  special  denial  of 
petition,  with  the  addition  of  any  facts,  which,  admitt 
the  cause  of  action  once  existed,  show  that  it  is  discharf 
or  no  longer  legally  exists.  This  is  certainly  the  mode 
which  the  pleadings  should  be  made  up  in  actions  uj 
contracts,  when  the  court  act  upon  the  intentions  and  agi 
ments  of  the  parties,  as  they  appear  in  evidence;  and 
can  not  perceive  why  it  should  not  be  pursued  in  «cti 
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iresent.  Whatever  tends  to  rebut  malicious  mo- 
ices  the  amount  oi  the  plaintiff's  damages,  and 
tending  to  such  a  purpose,  are  as  fully  the  subjects 
leration,  as  those  which  are  relied  on  to  lessen  the 
[  recover)'  upon  a  note  or  a  bond, 
construction  of  section  125  of  the  code,  upon  the 

we  have  indicated,  it  seems  to  us,  gives  the  right 
fendant  either  to  justify  the  truth  of  the  facts,  or 

their  publication,  and  show  the  special  circum- 
ider  which  the  publication  was  made.  It  must 
en,  that  the  answer  may  well  contain  such  facts 
mstances,  without  any  offense  to  the  spirit  or  letter 
e  section  referred  to. 

rould  be  no  doubt  of  this  construction,  had  not  the 
k  courts  at  one  time  held  to  a  different  view;  and 
while  some  of  their  judges  clung  to  it,  with  much 
others    wavered    in    their    opinions,    modified    the 

of  their  brethren,  and  doubted  their  soundness, 
question  is  new  settled  by  the  court  of  appeals,  as 
■idenlly  the  intention  of  the  code  it  should  have 
]eman,  347,  Bush  v,  Prosser.  This  case  affirmed  the 
the  Supreme  Court  between  the  same  parties  where, 
rbour,  225,  it  was  decided,  "A  party  may  allege 
truth  and  mitigating  circumstances,  but  he  is  not 
:o  allege  the  former  in  order  to  be  entitled  to  pre- 
latter.  Such  is  the  fair  spirit  of  the  provision ;" 
1  4  Sandf.  S.  C.  664.  Meyer  v.  Schultz;  5  Sandf.  60. 
nnett;  i  Code  Rep.  N.  S.  181,  Graham  v.  Stone;  4 

C.  669,  Newman  v.  Otto,  it  is  said  "mitigating 
nces,  if  pleaded   alone,  would  be   struck  out  as 

lid  not  assent  to  the  conclusions  of  the  court  in 
iT  cases,  it  they  had  not  been  overruled ;  but  we 
the  necessity,  and  may  well  dismiss  them  without 
aminalion. 

:t  objection,  that  there  can  be  no  traverse  of  the 
;ed  in  the  answer,  by  replication,  does  not  present 
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to  our  mind  any  serious  difficulty.  Even  under  our  loi 
system  ol  pleading,  the  defendant,  in  every  action  ex 
ejectment,  was  permitted  to  plead  the  general  issue, 
annex  his  written  notice,  in  which  every  defense  mighl 
embodied,  that  was  properly  the  subject  of  plea;  and 
there  was  no  mode  in  which  they  could  be  traversed, 
party  setting  up  the  facts  was  always  compelled  to  pi 
them ;  though  if  he  had  filed  his  plea,  instead  ol  the  no 
the  plaintiff  must  have  rephed  before  the  burden  of  p 
could  be  thrown  upon  the  defendants.  In  the  case  be 
us,  it  is  true,  the  defendants  have  tendered,  strictly  speak 
no  issue  to  the  plaintiff;  but  they  have  notified  him  of  t 
intention  to  prove  the  facts  they  have  set  forth  in  their  ans 
and  they  must  prove  them,  without  any  denial  being 
made  by  the  plaintiff,  who  is  thus  made  aware  of  the  defi 
ants'  intention,  and  all  surprise  on  the  trial  is  avoi 
Certainly,  this  enumeration  of  the  facts  beforehand,  pi 
the  plaintiff  in  a  much  better  condition  than  he  wi 
occupy  by  the  old  practice,  where,  under  the  general  is 
he  could  have  given  them  in  evidence,  without  intima 
to  his  antagonists  what  he  might  expect  to  be  proved. 

We  can,  therefore,  see  no  impropriety  in  allowing  a 
fendant  to  set  forth  the  facts  and  circumstances,  in 
answer,  upon  which  he  relies  to  explain  the  occasion 
purpose  which  induced  the  publication.  There  may 
under  the  construction  we  have  thus  given,  aUegat 
found  in  the  pleadings  that  are  not  pertinent  to  the  i: 
but  the  proper  time  to  consider  such  a  question,  in 
judgment, -is,  when  the  evidence  is  offered  on  the  trial. 
judge,  then,  when  the  whole  case  is  presented,  can 
determine  the  propriety  of  admitting  it. 

Motion  overruled. 
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I  deed  of  tnist  provides  that  the  payment  of  certain  bonds 
rest  shall  be  secured  to  the  holders  thereof,  and  that  the 
if  the  bonds  shall  have  the  first  lien  on  the  road,  and  the 
e  payable  to  bearer,  with  interest  coupons  attached  in  which 
is  not  mentioned,  the  bondholder  may  enforce  his  lien  on 
'  his  own  interest  in  the  bonds  and  interest  coupons,  or  on 
any  person  to  whom  he.  has  transferred  certain  of  bts  in- 

est  coupon,  not  having  a  payee  designated  therein,  is  not  a 
ory  note,  nor  negotiable  in  law. 

der,  by  purchase,  of  certain  interest  coupons,  overdue,  can 
tason  of  ttiat  interest  alone,  maintain  an  action  in  his  own 
enforce  a  trust,  and  the  sale  of  property  covered  by  a  deed 
executed  to  secure  a  series  of  negotiable  bonds,  with  such 
able  interest  coupons  attached. 

u  TgRU. — On  demurrer  to  amended  petition, 
egations  of  the  amended  petition  sufficiently  appear 
!isioii. 

.  Miner,  for  plaintiff. 

k  Mitchell,  for  defendants. 

)N,  J.  The  plaintiff  is  the  holder  of  fifty-seven  inter- 
its,  or  coupons,  which  had  been  attached  to  as  many 
ued  by  the  Ohio  &  Mississippi  Railroad  Co.,  and 
y  a  mortgage  or  deed  in  trust  upon  its  road.  The 
were  for  $35  each,  became  due  on  January  i,  1856, 
not  paid.  The  plaintiff  applied  to  the  trustees, 
1  in  the  mortgage,  to  proceed,  according  to  its  pro- 
>  enforce  payment  of  the  interest.  They  refused,  on 
id  that  they  were  not  authorized  to  act  at  the  in- 
the  holder  of  coupons,  but  only  on  application  of 
ling  the  bonds. 

esent  action  is  brought  to  compel  the  trustees  to 
and  upon  a  demurrer  which  has  been  filed  to  the 

>) 
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petition,  the  question  presented  is,  whether  the  plaintiff  shows 
such  an  interest,  or  has  taken  such  steps  as  will  entitle  him  to 
maintain  an  action. 

The  deed  executed  by  the  railroad  comply,  which  is  set  out 
in  the  petition,  in  substance  provides  that  the  payment  of  the 
bonds  and  interest  shall  be  secured  to  the  headers  thereof,  and 
that  the  holders  of  the  bonds  shall  have  the  first  lien  upon  the 
road.  The  form  of  the  bonds  shows  an  obligation  to  pay  to 
Marshall  O.  Roberts,  or  bearer,  one  thousand  dollars,  with 
interest  thereon,  at  seven  per  cent.,  payable  semi-annually,  at 
the  North  River  Bank,  in  the  city  of  New  York,  on  the  first 
days  of  January  and  July  in  each  year,  on  presentation  and 
delivery  of  the  annexed  dividend  warrants.  The  bond  has 
the  seal  of  the  company,  is  signed  by  the  president,  and  coun- 
tersigned by  the  secretary.  The  form  of  a  dividend  warrant 
is  as  follows: 

"Warrant  for  thirty-five  dollars,  being  half-yearly  interest 
on  Bond  No.  i,  of  the  Ohio  &  Mississippi  Railroad  Company, 
payable  in  New  York,  on  the  first  day  of  January,  1856. 
$35.00.  Signed,  H.  H.  Goodman, 

Sec'y  O.  &  M.  R.  R.  Co." 

It  appeared  that  the  plaintiff  was  not,  and  never  had  been, 
the  owner  of  the  bonds  to  which  the  coupons  had  been 
attached.  The  coupons  had  been  cut  from  the  bonds,  and 
are  claimed  by  the  plaintiff,  as  owner  and  holder;  but  from 
whom  they  were  acquired,  or  under  what  agreement,  is  not 
stated.  Mitchell  was,  at  the  time  the  plaintiff  acquired  the 
coupons,  and  of  the  institution  of  the  suit,  the  owner  of  the 
bonds,  and,  it  was  stated  by  the  plaintiff,  in  an  amended  peti- 
tion, that  Mitchell  held  the  bonds  as  trustee,  to  the  extent  of 
the  interest  of  the  plaintiff,  so  as  to  give  him  all  the  benefit 
and  security  of  the  mortgage.  Mitchell  was  made  a  party 
defendant  to  the  action;  but  it  is  not  stated  in  the  petition 
that  he  refused  to  join  as  plaintiff,  or  that  he  was  required  to 
take,  or  did  take,  as  holder  of  the  bonds,  any  steps  to  enforce, 
for  the  benefit  of  the  plaintiff,  the  payment  of  the  interest. 
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lication  to  the  trustees  to  proceed  in  accordance  with 

ions  of  the  mortgage. 

Id  probably  have  been  within  the  power  of  the 

and  might  have  been  convenient,  to  have  made  the 
arrant,  or  coupon,  as  well  as  the  bond  itself,  a  nego- 
trument,  transferable  by  delivery,  and  having  the 

elements  of  a  separate  and  independent  contract, 
uestion  arises,  has  this  been  done  ?  Taking  the  inter- 
it  separate  and  apart  from  the  bond,  is  it  a  contract 
lyment  of  money?  It  certainly  is  not  negotiable. 
:  in  it  no  such  words  as  bearer,  order,  or  assigns, 
no  payee  or  contractee  named,  and  the  only  one 
I  be  intended  would  be  the  holder  of  the  bond  spe- 
he  number  on  the  face  of  the  warrant, 
rrant  can  not  be  considered  a  promissory  note.  It 
LO  express  promise  to  pay  to  a  person  therein  named, 
»ted,  or  to  his  order,  or  to  bearer.    If  the  person  to 

to  whose  order,  it  is  to  be  paid,  is  uncertain,  and  it 
in  a  contingency  to  whom  or  to  whose  order  pay- 
>  be  made,  it  is  not  a  promissory  note,  unless  it  can 
I  as  payable  to  bearer;  13  Mass.  158,  Brown  v. 
7  E.  C.  L.  842,  Storm  v.  Stirling.  Even  if  there  were 
s  promise  to  pay,  the  authorities  show  that  this  in- 
can  not  be  construed  as  payable  to  bearer ;  lb. 
nstrument  does  not  show  on  its  face  an  independent 

0  pay,  so  as  to  sustain  an  action,  then  it  must  be 
by  the  circumstances  attending  its  execution.    It 

take  in  connection  with  the  bond  to  which  it  was 
Being  so  taken,  it  appears  to  have  been  intended 

1  evidence  by  its  presentation  and  delivery  of  the 
Df  that  portion  of  the  interest  secured  by  the  bond, 
t  intended  to  constitute  a  separate  and  independent 

There  is  a  variance  between  the  bond  and  the 
rhich  confirms  this  view.  By  the  bond  the  interest 
:  at  a  particular  bank  in  the  city  of  New  York ;  by 
nt,  generally  in  New  Ywk. 
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The  bond  provides  for  the  payment  of  the  principal, 
of  interest  semi-annually.  The  interest  is  an  incident  mer 
and  without  express  terms  can  not  be  separated,  so  as  to  m 
two  distinct  contracts ;  one  for  the  principal,  and  one  for 
interest.  But  there  may  be  an  equitable  assignment  of  1 
portion  of  the  contract  which  secures  the  interest.  ' 
holder  of  the  bond  may  agree  to  assign  the  right  to  reei 
all  the  interest,  or  the  interest  due  at  a  specified  time,  t 
third  person.  This  would  give  to  such  person  an  equiti 
claim  CM-  right  in  the  contract,  and  this  claim  or  right,  i 
proper  form,  and  by  a  proper  proceeding,  may  be  enfon 
but  it  must  be  enforced  through  and  according  to  the  te! 
of  the  contract. 

According  to  the  terms  of  the  contract  in  this  case,  i 
only  the  holder  of  a  bond  that  can  enforce  a  demand  for 
payment  of  interest,  or  require  proceedings  to  be  had  to  i 
der  available  the  security.  Such  a  holder,  by  the  assignrr 
of  a  portion  of  his  interest  in  the  bond  may  have  becc 
bound  to  institute  such  proceedings  or  to  unite  in  them, 
he  can  not,  by  such  an  assignment,  change  the  contract 
dispense  with  a  compliance  with  its  terms.  When  then 
one  single  contract,  it  can  not  be  split  into  several  with 
the  consent  of  the  parties;  and  this  rule  applies  as  well 
proceedings  in  equity  as  at  law.  The  forms  of  equity  o 
however,  afford  relief  to  parties  who  have  acquired  an  in 
est  in  a  contract,  which  might  not  be  obtained  at  law. 

The  action  has  not  been  brought  with  this  view,  but  on 
independent  ground  of  action,  supposed  to  exist  in  the  pii 
tiff.  Finding  this  not  to  be  the  ca5e,  the  demurrer  omst 
sustained ;  but  there  will  be  leave  to  amend. 

Demurrer  sustained. 
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;rchants'  Bank  of  Cleveland  v.  The  Ohio  Life 

iNSURyt.NCE  AND  THUST  COMPANY. 

isation  (raudulcntly  incurred  is  nn  rause  (or  an  attachment 
cction  ipT  of  the  code,  unless  it  is  an  obligation  by  contract. 
indulent  conversion  of  promissory  notes,  hills  of  exchange, 
:cived  in  the  usual  course  n(  business.  For  collection,  is  a 
of  the  contract  of  bailment,  hut  does  not  create  "an  obliga- 
udulently  incurred." 

SAMBERS. — On  motioii  to  discharge  an   attachment 

>ns: 

ause  the  affidavit  upon  which  said  attachment  issued 

:tent  in  law. 

ause  said  attachment  was  wrongfully  and  improp- 

:d. 

:tion  was  for  the  recovery  of  $157352.64  damages, 

n  of  the  alleged  fraudulent  and  wrongful  conversion 

iefendant's  use  of  certain  promissory  notes,  drafts, 

of  exchange,  to  that  amount,  the  property  of  the 
remitted  to  the  defendant  for  collection. 
Ifidavit,  upon  which  the  attachment  issued,  alleged 
■  claim    upon    which    the   petition    in    this    case    is 

arises  tn  the  manner,  and  -  is  of  the  nature,  fol- 

efendant,  on  the  - — —  day  of  August,  1857,  at  the 
lew  York,  had  in  his  possession,  the  property  of  the 
the  promissory  notes,  drafts,  and  bills  described  and 

in  the  schedule,  part  of  the  petition  in  this  case ; 
le  defendant  had  and  held  for  the  sole  purpose  of 
J  for  the  plaintiff;  which  said  notes,  drafts,  and 
runted  to  and  were  of  the  value  of  $157,852.64; 
g  so  in  possession  of  said  notes,  bills,  and  drafts,  the 
t,  then   and   there,  without  any  authority  of  the 

fraudulently  and  wrongfully  pledged  and  hypoth- 
lid  notes,  drafts,  and  bills  for  the  use  and  benefit 
dant:  and  fraudulently    and  wrongfully  transferred 
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and  placed  them  out  of  the  power  and  reach  of  the  plaintiflf. 
whereby  plaintiff  has  been  defrauded  of  them.  And  the 
af&ant  says,  that  the  said  claim  of  the  plaintiff,  set  forth  in 
said  petition,  is  just;  that  the  affiant  believes  that  the  plain- 
tiff ought  to  recover,  of  the  defendant  in  this  suit,  the  full 
sum  of  $157,852.64,  as  in  said  petition  set  forth;  and  that 
the  defendant  fraudulently  incurred  the  obligation  for  which 
this  suit  is  about  to  be  brought. 

And  this  affiant  further  says,  that  he  has  good  cause  to. 
and  does,  believe  that  William  Fuller,  and  others  named, 
are  respectively  indebted  to  the  said  defendant  in  large 
sums,  the  precise  amounts  of  which  are  unknown  to  this 
affiant.    And  further  affiant  saith  not." 

The  motion  to  dismiss  was  submitted  to  the  court  on  the 
petition  and  affidavit  in  attachment. 

Ranney,  Backus  &  Noble,  Williamson  &  Riddle,  and  Collins 
&  Herron,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 

Gholson,  J.  In  this  case,  an  order  of  attachment  having 
been  issued  by  the  clerk,  a  motion  has  been  made  to  dis- 
charge it,  on  the  part  of  the  defendant.  The  ground  of  the 
motion  is,  that  the  affidavit  upon  which  the  clerk  acted  is 
not  legally  sufficient.  The  affidavit,  which  was  made  by  an 
agent  of  the  plaintiff,  substantially  shows  that  the  plaintiff, 
a  banking  corporation  in  Ohio,  transmitted  to  the  defendant, 
in, New  York,  in  which  city  the  defendant  had  an  office,  or 
agency,  a  large  amount  of  securities  for  collection,  which 
the  defendant  fraudulently  used  and  converted  to  his  own 
use.  The  conclusion  of  the  affidavit  is,  that  the  defendant 
fraudulently  incurred  the  obligation  for  which  the  suit  is 
brought. 

The  code  of  civil  procedure  allows  an  order  of  attach- 
ment in  a  number  of  cases,  the  classes  of  which  are  distinctly 
and  specifically  pointed  out  in  section  191.  Of  these  classes, 
only  the  last  appears  to  have  reference  to  the  origin  or 
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I  of  the  claim  or  demand  of  the  plaintiff,  the 
jlying  to  the  conduct  of  the  defendant,  tending  to 
:  remedy  of  the  plaintiff,  such  as  absconding,  or 
Uy  preventing  the  service  of  process,  or  fraud  in 
ition  of  the  property. 

a  defendant  by  such  misconduct  or  fraud,  shows 
on  to  defeat  and  render  ineffectual  the  remedy  of 
tiff,  in  all  actions  for  the  recovery  of  money,  an 
attachment  is  allowed.  It  appears  to  have  been 
i  that  fraud,  in  the  inception  of  a  contract  or  obli- 
as  sufticient  to  entitle  a  plaintiff  to  a  like  remedy; 
o  would  practice  a  fraud  in  contracting  a  debt,  or 
an  obligation,  niiglit  well  be  supposed  to  be  likely 
he  remedy  for  the  debt  or  obligation, 
ton  the  last  ground  provided,  in  the  section  of  the 
:h  has  been  cited,  that  the  order  of  attachment  has 
;d  in  this  case,  a  ground  affecting,  as  has  been 
s  origin  of  the  plaintiff's  claim  or  cause  of  action, 
f,  in  a  civil  action  for  the  recovery  of  money,  is 
)  an  order  of  attachment,  the  proper  affidavit  being 
en  the  defendant  "fraudulently  contracted  the  debt 
:d  the  obligation  for  which  suit  is  about  to  be,  or 
,  brought."  The  suit  of  the  plaintiff  must  be 
or  a  debt  or  obligation.  A  debt,  independent  of 
:ssion  with  which  it  is  coupled  in  the  statute,  is 
rstood  as  only  arising  from  a  contract,  and  it  has 
re  limited  sense  :n  which  it  is  used,  as  implying 
lontract  must  be  for  the  payment  of  a  certain  and 
amount,  of  money.  The  term  "obligation"  is 
leral  and  indefinite.  When  used  in  connection 
tction  for  the  recovery  of  money,  and  as  that  for 
e  action  is  brought,  it  more  naturally  refers  to 
J  in  the  nature  of  a  contract  or  agreement  between 
:s;  but  it  has  been  used  in  a  wider  sense,  and  one 
)bligations  may  be  those  arising  from  any  breach 
r  infliction  of  injury ;  Pothier. 
Ermine  whether  "obligation"  is  used  in  its  limited, 
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or  in  its  widest  and  most  general  sense,  we  have  the  ad 
tage  of  the  hmitation,  that  it  must  be  "an  obligation"  w 
can  be  "fraudulently  incurred,"  in  the  sense  those  word: 
used  in  the  statute.  As  to  the  meaning  of  "fraud." 
have  the  aid  of  legal  definitions.  "By  fraud  is  mean 
surprise,  trick,  cunning,  dissembling,  and  other  unfair 
that  is  used  to  cheat  any  one;"  i  Domat.  Civ.  Law,  §: 
"It  is  any  cunning,  deception,  or  artifice  used  to  cin 
vent,  cheat,  or  deceive  another;"  and  this  definition  is 
by  Story,  J.,  to  be,  "beyond  doubt,  sufficiently  descri 
of  what  may  be  called  positive,  actual  fraud,  where  I 
is  an  intention  to  commit  a  cheat  or  deceit  upon  anothc 
his  injury.  But,"  he  adds,  "it  can  hardly  be  said  to  im 
the  large  class  of  implied  or  constructive  frauds  whicl 
within  the  remedial  jurisdiction  of  a  court  of  equity.  Fi 
indeed,  in  the  sense  of  a  court  of  equity,  properly  incl 
all  acts,  omissions,  and  concealments  which  involve  a  bi 
of  legal  or  equitable  duty,  trust,  or  confidence  justly  rep 
and  are  injurious  to  another,  or  by  which  an  undue  and  w 
scientious  advantage  is  taken  of  another ;"  i  Story  Eq.  ; 
Fraud  of  the  first  description  is  embraced  under  the 
heads  of  sitpprcssio  vcri  and  suggestio  falsi.  It  is  the  ord 
legal  sense  of  fraud,  and  when  applied  to  contracts 
obligations,  conveys  the  idea  that  the  assent  of  one 
has  been  procured  by  some  trick  or  device.  Even  in 
sense  of  fraud,  there  is  a  limitation  upon  what  might, 
general  sense,  be  considered  wrongful  and  fraudulent 
the  fraud  must  have  given  rise  to  the  contract — must 
operated  to  induce  the  assent  of  the  party  upon  whon 
fraudulent  device  was  practiced.  What  properly  const: 
such  fraud  has  been  fully  explained  in  a  recent  cas 
which  it  is  said:  "Dolus  dans  Icciim  cortlraclui  is  the  lanj 
of  the  civil  law,  not  dolus  mains  generally ;  not  the 
fraudulent  conduct  of  the  party  tr^'ing  to  overreacl 
adversary;  not  mere  misconduct  and  falsehood  throaf 
unless  dcdit  locum  contracftti,  because  then  comes  u 
eqjiitable  principle  of  the  civil  law,  which  fonns  a  p: 
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all  other  systems  of  jurisprudence,  whether  founded  upon 
it  or  not,  being  grounded  on  the  highest  consideration  of 
natural  equity,  ex  dolo  non  oritur  contracttis,'*  "General  fraud- 
ulent conduct  signifies  nothing;  general  dishonesty  of  pur- 
pose signifies  nothing ;  attempts  to  overreach  go  for  nothing ;  ^ 
an  intention  and  design  to  deceive  may  go  for  nothing,  un- 
less all  thb  dishonesty  of  purpose,  all  this  fraud,  all  this 
intention  and  design,  can  be  connected  with  the  particular 
transaction,  and  not  only  connected  with  the  particular 
transaction,  but  must  be  made  to  be  the  very  ground  upon 
which  this  transaction  took  place,  and  must  have  given  rise 
to  this  contract ;"  6  Clark  &  Finn.  232,  444,  447,  Attwood  v. 
Small. 

It  can  not  be  doubted  that  as  to  the  expression  "fraudu- 
lently contracted  the  debt,"  the  fraud  intended,  is  of  the 
character  just  described — it  must  have  given  rise  to  the 
contract  of  debt.  Some  device  or  unfair  way  by  which 
credit  was  obtained,  and  the  relation  of  creditor  and  debtor 
created,  is  the  fraud  intended.  Now,  the  very  same  ex- 
pression, "fraudulently,"  thus  applied  to  a  contract  of  debt, 
is  also  applied  to  the  incurring  of  an  obligation.  The  lan- 
guage is,  "fraudulently  contracted  the  debt  or  incurred  the 
obligation."  And  if  the  expression  "fraudulently,"  as  ap- 
plied to  the  contracting  a  debt,  has  a  clear  and  definite 
meaning,  which  may  with  perfect  propriety  have  the  same 
meaning  when  appHed  to  incurring  an  obligation,  are  we  to 
suppose  that  the  legislature  used  the  same  word  in  a  double 
sense?  When  a  man,  by  any  device  or  unfair  way,  obtains 
credit,  he  may  be  said  to  have  fraudulently  contracted  a 
debt.  But  there  are  many  contracts  to  which  the  assent  of 
a  party  may  be  obtained,  the  effect  of  which  is  not  in  a  strict 
and  proper  sense  to  create  a  debt.  A  party  who  has  entered 
into  such  contracts,  and  has,  by  any  device  or  unfair  way, 
obtained  from  the  other  party  his  assent  and  the  consid- 
eration, may,  very  properly,  be  said  to  have  fraudulently 
incurred  an  obligation.  In  this  view,  the  expression  "fraud- 
ulently," as  applied  to  debts  and  obligations,  would  have  the 


474        SUPERIOR  COURT  OF  CINCINNATI. 

Merchants'  Bank  of  Cleveland  v.  Ohio  Life  Insurance  and  Trust  Ca 

sanie  meaning,  and  would  necessarily  limit  the  term  "obli- 
gation" to  the  sense  which,  as  has  been  said,  taken  in  the 
connection  with  which  it  is  found,  is  the  more  usual  and 
ordinary  one,  the  binding  effect  of  some  contract  or  agree- 
ment. If  the  opposite  view  be  taken,  and  under  "obliga- 
tions" are  embraced  not  only  contracts,  other  than  those  by 
which  a  debt  is  created,  but  all  torts  and  wrongful  acts  to 
which,  in  the  wide  sense  which  has  been  indicated,  the  term 
"fraudulent"  can  be  applied,  then  that  term  can  not  be 
restricted  to  its  proper  and  legal  sense,  as  referring  to  actual 
and  positive  fraud,  but  must  embrace,  in  its  sweep,  the  wide 
field  of  constructive  fraud,  to  which  no  limits  have  been 
assigned,  but  which  courts  of  equity  purposely  keep  without 
limit. 

We  have  arrived  at  the  conchision,  that  the  former  is  the 
correct  view,  and  have  been  strengthened  in  this  conclusion 
by  several  considerations  to  which  it  is  proper  to  advert. 

We  have  traced  the  history  of  the  introduction  of  the  lan- 
guage, which  has  to  be  construed,  into  the  legislation  of  this 
State.  In  the  year  183 1,  an  act  was  passed  in  the  State  of 
New  York  to  abolish  imprisonment  for  debt,  and  punish 
fraudulent  debtors.  In  this  act,  the  language  in  question 
occurs ;  and  most  obviously,  as  is  shown  both  by  the  title  of 
the  act  and  its  provisions,  was  only  applied  to  cases  of  con- 
tract. This  law  of  New  York,  in  the  year  1838,  was  sub- 
stantially adopted  by  our  legislature,  and  the  very  same 
expressions  used  in  the  New  York  law  as  applicable  to  cases 
of  contract,  are  copied.  In  1848,  an  act  was  passed  by  our 
legislature  the  object  of  which  was  to  prevent  frauds  during 
the  pendency  of  a  suit,  either  at  law  or  in  chancery,  which 
might  defeat  the  judgment  or  decree.  One  of  the  grounds 
for  an  injunction  or  an  order  in  the  nature  of  attachment 
was:  "That  such  defendant  fraudulently  contracted  the 
debt,  or  incurred  the  obligation,  upon  which  such  suit  is 
brought;"  and  another:  "That  the  debt  or  obligation  upon 
which  the  suit  is  brought  was  contracted  by  the  defendant 
out  of  this  State,  and  that   such   defendant,   with    intent  to 
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defraud,  hinder,  or  delay  his  creditors,  absconded  from  his 
former  place  of  abode,"  etc.  Here  the  terms  "debt"  and 
"obligation"  are  clearly  considered  in  the  view  of  a  contract. 

It  is  well  known  that  the  New  York  Code  of  Civil  Pro- 
cedure was  the  model  upon  which  ours  was  formed.  In 
that  code  as  in  ours,  the  language  under  consideration 
occurs.  But  by  other  provisions  in  the  New  York  Code,  it 
niQst  clearly  appears  that  this  language  can  only  extend  to 
cases  of  contract.  For  the  very  cases  of  tort  and  fraudulent 
breaches  of  trust  which  a  wide  and  extended  meaning  of 
the  words  might  possibly  cover,  are  provided  for  by  express 
and  independent  provisions.  In  New  York,  an  arrest  is 
allowed  "when  the  defendant  has  been  guilty  of  a  fraud,  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought,  or  in  concealing,  or  disposing  of  the 
property,  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought."  And  there  is  a  provision  for  an 
'"action  for  property  fraudulently  misapplied  by  a  public  offi- 
cer, or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer 
or  agent  of  a  corporation  or  banking  association,  in  the  course 
of  his  employment  as  such,  or  by  any  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capacity,"  etc. ;  Code  of  New 
York,  §179.  As  the  action  of  those  who  framed  the  New 
York  Code  clearly  shows  that  they  did  not  suppose  the 
words  of  their  old  law  sufficient  to  cover  these  new  classes 
of  cases,  it  is  reasonable  to  suppose  that  our  commissioners 
would  either  have  adopted  the  same  express  provisions,  or 
have  made  the  general  ones  more  definite,  if  they  desired  to 
embrace  within  the  purview  of  the  law  such  wrongful  acts 
and  breaches  of  trust. 

If  we  are  called  on  to  give  a  reason  why  the  code  did  not 
embrace  such  new  grounds  of  arrest,  we  think  it  may  be 
found  in  the  following  remark  of  the  code  commissioners: 

"The  constitution  discourages  imprisonment  in  civil  ac- 
tions, and  requires  that  we  should  restrict  the  causes  of 
arrest  for  debt,  to  cases  of  fraud  only.  This  we  have  endeav- 
ored to  do." 

The   commissioners  might  well  have  supposed  that   the 
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provision  of  the  constitution  would  fail  to  afford  the 
taction  intended,  if  the  term  "fraud"  might  be  indefic 
eaUrged  under  that  expansive  head  of  equity  jurisdic 
denominated  "constructive  fraud." 

In  this  connection  it  is  proper  to  notice  the  remarks  o 
same  commissioners,  that  they  allow  the  property  to  be  t 
by  attachment,  whenever  the  body  may  be  taken,  and 
when  the  defendant  is  chat^eable  with  misconduct  or  fi 
it  may  issue  upon  any  action  for  the  recovery  of  money 
certainly  can  not  be  supposed  that  by  misccmduct,  or  fi 
the  commissioners  meant  other  descriptions  of  miscondm 
fraud  than  those  mentioned  in  the  code.  The  terms  are 
in  contradistinction  to  the  case  of  non-residence,  and  wit 
the  least  intention  to  express  any  opinion  as  to  the  extei 
the  other  grounds  of  attachment,  as  to  each  of  which 
party  may  be  said  to  be  chargeable  with  both  misconduct 
fraud,  the  latter,  according  to  the  expressed  intentio: 
the  commissioners,  being  an  essential  ingredient.  But  ' 
shall  be  the  character  and  description  of  the  fraud  esse 
in  the  several  cases,  is  a  matter  on  which  no  opinion  U 
pressed  by  the  commissioners,  and  we  can  not  see  that 
remarks  throw  the  light,  on  the  subject  under  considera 
claimed  by  the  counsel  for  the  plaintiff. 

There  is  another  consideration  entitled  to  weight  in 
construction  of  the  clause  of  the  code  under  considera 
We  have  a  general  expression,  "incurring  an  oblig^t 
and  this  general  expression  is  preceded  by  one  connected 
it,  which  has  a  certain  and  definite  meaning,  and  then 
general  rule  of  construction  which  applies.  It  is  "an 
doubted  rule,  established  by  the  cases,  that  where  se 
words,  preceding  a  general  word,  point  to  a  confined  n 
ing.  the  general  word  shall  not  have  such  a  meaning  { 
extend  its  effect  beyond  subjects  ejiisdetn  generis ;"  8  Ad.  i 
N.  S.  452,  463.  Reg,  V.  NeviU. 

The  principle  has  been  thus  explained,  if  the  legisl 
had  meant  the  general  words  to  be  applied  without  restri 
it  "would  have  used  only  one  compendious  word ;"  5  D. 
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Rex  V.  Wallis.  "The  special  words  are  'fraudulently 
the  debt,'  and  these,  as  has  been  shown,  by  no 
laust  every  kind  of  subject-matter  ejusdem  generis, 
;  effect  may  well  be  given  to  the  words"  incurring  the 
,  "without  including"  torts  and  breaches  of  trust; 
.,N.S.465. 

e  of  construction  applies  with  peculiar  force  to  the 
se.  If  the  term,  "incurring  an  obligation,"  is  used 
t  general  sense,  then  it  much  more  clearly  embraces 
if  contracting  a  debt  than  the  case  of  a  liability 
m  3  wrongful  act  or  breach  of  trust.  He  who  con- 
:bt,  may  with  propriety  be  said  to  incur  an  obliga- 
when  he  is  sued,  it  may  well  be  said  that  the  con- 
;bt  is  the  obligation  for  which  the  suit  is  brought. 
rongfuliy  converts  to  his  own  use  property  witli 
s  intrusted,  is,  with  more  propriety,  said  to  incur  a 
nd  when  he  is  sued,  it  is  for  the  wrongful  act  of  cc«i- 
ither  than  for  an  obligation,  though  in  one  case  he 
ider  an  obligation  to  make  compensation.  It  thus 
lat  the  only  mode  of  construction  which  can  give 
■oper  meaning  to  all  the  words  of  the  statute  is  the 
ive  adopted.  If  the  words,  "incurring  an  obliga- 
taken  in  the  extensive  sense,  they  leave  nothing  to 
I  by  the  first,  and  apparently  principal  words,  in  the 
lion    of   the    legislature,    "fraudulently    contracted 

toking  at  the  affidavit  which  was  made  in  this  case, 
in  what  is  the  nature  of  the  plaintiff's  claim,  it  is 
iusceptible  of  two  constructions.  The  claim  of  the 
■ay  be  considered  as  really  founded  on  a  contract  of 
he  breach  being  the  conversion  of  securities  de- 
r  collection.  Or,  it  may  be  considered  as  a  claim 
jngful  conversion  of  property.  Now,  in  either  view, 
;een  that  the  charge  of  fraud  is  in  no  respect  mate- 
charge  may  be  stricken  out  of  the  petition  of  the 
nd  still  leave  a  perfect  cause  of  action.  In  either 
,  the  claim  of  the  plaintiff  would  be  considered  a 
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legal  as  distinguished  from  an  equitable  ground  of  suit.  If 
we  had  to  determine  whether,  in  entering  into  thecontraa 
of  bailment,  a  fraud  was  practiced,  we  should  have  the  bene- 
fit of  the  well-established  rules  of  law  to  which  reference  has 
been  before  made.  But  as  to  the  conversion  of  the  property, 
any  fraudulent  motive  or  intent  being,  in  the  view  of  the  law, 
immaterial  as  respects  the  right  of  recovery,  we  have  no  legal 
rules  to  guide  our  inquiries. 

The  law  does  not  attribute  any  quality  to  an  act,  or  furnish 
any  rules  to  ascertain  its  existence  or  character,  unless  such 
quality  be  essential  to  the  effect  intended — the  giving  or  tak- 
ing away  some  legal  right  or  remedy.  He  who  converts  to 
his  own  use  the  property  of  another,  is  liable  on  a  plain  prin- 
ciple of  law,  independent  of  any  question  of  fraud  or  breach 
of  trust. 

The  title  by  the  plaintiff,  and  the  conversion  by  the  defend- 
ant, are  the  points  to  be  considered.  A  question  of  bailment 
is  only  important  in  view  of  the  evidence  to  sustain  the  fact 
of  conversion.  It  may  involve  the  necessity  of  a  demand 
But  the  liability  where  there  has  been  a  conversion  equally 
arises,  whether  the  defendant  obtained  the  possession  casually, 
by  finding,  or  with  the  consent  of  the  plaintiff.  This  con- 
sideration we  think  material  in  determining  whether  the 
words  which,  in  their  original  application,  certainly  only 
extended  to  legal  actions,  shall  now  receive  a  more  extended 
application. 

If  we  are  correct  in  our  view  .of  the  construction  of  the 
language  of  the  code,  as  to  the  ground  upon  which  the  order 
of  attachment  was  issued  in  this  case,  we  can  not  see  how  it 
can  be  sustained.  The  affidavit,  in  no  view,  can  be  construed 
as  charging  fraud  in  the  contract  of  bailment ;  this  is  care- 
fully avoided.  The  affidavit  is  special,  and  we  can  only  under- 
stand it  as  alleging  fraud  in  the  disposition  of  the  propeny 
with  which  the  defendant  was  entrusted,  not  in  the  obtaining 
the  possession  of  the  property.  A  very  wrongful  and  improper 
act  may  have  been  committed.  But  we  are  satisfied  that  it 
is  not  shown  bv  the  statements  in  the  affidavit  that  the 
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fraudulently  incurred  an  obligation,  in  the  sense 
Is  are  used  in  the  statute,  and  the  order  of  attach- 
therefore  be  discharged. 

be  proper  to  remark  that  as  to  any  question  pre- 
he  argument,  other  than  that  as  to  the  constrocticm 
se  oi  the  statute,  we  express  no  opinion, 
panted,  and  attachment  dismissed. 


ANiEL  Carney  v.  Timothy  Kirby,  ET  ai„ 

n  to  recover  a  city  assessment  for  a  public  improTCrnent, 
ifF  wilt  not  be  permt'.ted  to  file  tbe  city  ordinances  as  ex- 
to  embody  them  in  liis  petition. 

Term. — On  demurrer  to  petition.  Plaintiff  brings 
to  recover  the  amount  of  an  assessment  issued  to 
;  city  of  Cincinnati  to  defray  the  cost  of  grading  a 
et,  upon  which  the  defendant  owns  property, 
ged  cause  of  demurrer  is  that  the  petition  is  insuf- 
reason  of  the  assessment,  and  the  several  resolu- 
ordinances  of  the  city  council,  in  re]ati(Hi  to  the 
g  not  made  part  of  the  petition. 

Ltrdock,  for  plaintiff. 

Kirby,  for  defendant. 

J.  I  decide  that  the  petition  is  sufficient  under  see- 
the act  providing  for  the  organization  of  cities,  etc., 
d  by  section  18  of  the  law  of  1853,  Swan,  985.  The 
II  not  be  permitted  to  file  the  ordinances  as  cxhib- 

embody  them  in  his  petition.  They  are  evidence 
d  are  not  included  in  the  provisions  of  section  122 
e.  If  the  defendant  wishes  to  know,  before  trial, 
evidence  is  by  which  the  plaintiff  proposes  to  sus- 
tion,  he  may  obtain  it  by  pursuing  the  course  indi- 
ction  360  and  361  of  the  code. 
!r  overruled. 
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Union  Mutual  Insurance  Company  v.  The  Indianai 
&  Cincinnati  Railroad  Company. 

1.  The  exception  of  unavoidable  dang'ers,  in  a  contract  of  a  coi 
carrier,  does  not  limit  his  responsibility  to  the  exercise  of  oTi 
care  and  diligence. 

2.  Fire  can  not  be  considered,  in  itself,  an  unavoidable  danger,  i 
case  of  loss  from  that  causC:  the  defendant  is  bound  to  sho 
origin  or  cause  of  the  fire,  to  bring  himself  within  the  exce 
otherwise,  the  presumption  is,  it  might  have  been  avoided  by  | 


Special  Term. — The  action  was  brought  for  the  faih 
deliver  goods  received  on  a  contract  for  their  carriage 
Cincinnati  to  Cairo  by  railroad.  A  receipt  was  given  h 
defendant  in  these  words:  "Received  of  Atheam  &  Hit 
in  good  order  and  condition,  at  the  depot  of  the  O. 
Railroad,  the  articles  marked,  etc.,  which  are  to  be  deli 
in  like  good  order  at  Cairo  (unavoidable  dangers  exct 
unto  Fowler  &  Norton  or  assigns,"  The  defense  was 
the  goods  were  destroyed  by  a  fire,  the  origin  of  which 
not  be  ascertained,  but  which  occurred  after  all  the 
precautions  to  prevent  such  accidents.  And  it  was  cl; 
that  this  was  an  "unavoidable  danger,"  within  the  me 
of  the  contract. 

Kebler  &  Force,  for  plaintiff. 

Loomts  &  Lord,  for  defendant. 

Gholson,  J.  The  defendant  must  be  considered  a  coi 
carrier  and  liable  as  such,  unless  by  the  express  terms  ■ 
contract  that  hability  is  restricted;  13  Wend.  611,  Ca 
Amb.  R.  R..  etc.  v.  Burke. 

It  devolved  on  the  defendant  to  show  that  the  faili 
deliver  the  goods  at  the  point  of  destination  arose  from 
cause,  which  the  law  or  the  contract  declared  to  be  a 
cient  excuse.    Unless  the  failure  arose  frcmi  such  cau! 
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care  or  diligence  will  excuse  a  common  carrier  of 
nerchandise ;  2  Kent  Com,  597. 
be  doubtful  whether  the  exception  of  "unavoidable 
)roperly  means  more  than  "inevitable  accidents," 
;ts  as  the  law  has  allowed  to  be  an  excuse.  And 
doubtful  whether  the  law  of  Ohio  permits  a  com- 
er to  limit  his  liability,  either  by  notice  or  special 
;  10  Ohio,  145,  150,  Jones  v.  Vorhees.  But  no 
Iction  or  limitation  will  be  carried  further  than  the 
eaning  of  the  words  import.  The  exception  in  this 
lavoidable  dangers,"  can  not  be  construed  to  change 
ct  of  the  common  carrier  into  that  of  an  ordinary 
md  only  to  the  exercise  of  ordinary  care  and  dili- 
:  responsible  only  for  what  are  acts  of  negligence, 
itself,  can  not  be  considered  an  unavoidable  dan- 
one  to  which,  from  the  very  nature  of  the  mode  of 
tion,  it  was  to  be  expected  the  goods  would  be  ex- 
1  if  an  exemption  from  liability  therefor,  generally, 
led,  or  only  in  case  of  negligence,  there  should  have 
express  exception.  When  the  goods  have  been 
by  fire,  the  defendant,  to  avail  himself  of  the  excep- 
d  be  bound  to  show  the  origin  or  cause  of  the  fire, 
example,  it  had  been  caused  by  lightning.  It  will 
ficient,  as  in  the  present  case,  to  allege  that  the  ori- 
se  of  the  fire  is  unknown,  and  that  proper  care  and 
o  avoid  f^re  were  used.  The  presumption,  founded 
policy,  will  be,  that  the  cause  or  origin  of  the  fire 
e  been  avoided,  and  the  defendant  must  show  what 
d  that  it  was  unavoidable;  and  until  it  is  shown 
ause  or  origin  of  the  fire  was,  the  question  whether 
it   might   have  been   avoided   does   not   properly 

nt  for  plaintiff. 
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James  L.  Van  Ingen  v.  R.  S.  &  O.  E.  Newton. 

1.  The  construction  of  the  writing  claimed  to  be  libelous  is  a  matter 
for  the  court.  Words,  whether  spoken  or  written,  which  are  charged 
as  slanderous  or  libelous,  must  be  set  out,  in  order  that  the  court 
may  see  that  there  is  a  charge  on  the  defendant,  which  he  is  bound  to 
answer. 

2.  It  is  for  the  jury  to  decide  whether  the  charge,  as  alleged,  be  proved, 
or  whether  it  be  a  false  and  malicious  libel.  Whether  the  language 
will  sustain  a  charge  of  libel  or  slander  is  a  question  of  law;  whether 
it  had,  when  used,  a  slanderous  meaning,  may  be  a  question  for  the 
jury. 

3.  Words  that,  in  their  usual  and  ordinary  sense,  have  a  libelous  mean- 
ing, must  be  taken  as  intending  what  the  words  import,  and  it  is  the 
dulj'  of  the  court  to  instruct  the  jury  as  to  the  intent  so  to  be  inferred 
The  charge  being  that  such  words  have  been  falsely  and  maliciously 
published,  and  proof  being  given  of  their  publication,  it  devohes 
upon  the  defendant  to  show  that  they  were  true,  or  that  they  were 
written  under  circumstances  showing  no  malice  or  no  injury.  Upon 
the  effect  of  such  circumstances,  in  depriving  the  words  of  any  sting, 
the  jury,  under  the  instruction  of  the  court  as  to  what  constitutes  a 
libel,  is  to  decide. 

4.  It  is  no  defense  that  the  defendant  did  not  intend  to  use  the  words  in 
a  libelous  sense.  The  publication  being  proved,  and  being  in  its 
character  libelous,  responsibility  can  not  be  avoided  by  the  denial  of 
actual  malice,  and  it  must  be  shown  that  there  was  a  justification  or 
excuse. 

5.  Whether  the  statements  in  the  answer  show  a  justification,  is  for  the 
court.  If  so  shown,  whether  it  is  establi-shed  by  the  evidence,  it  is 
the  peculiar  province  of  the  jury  to  decide. 

Special  Term. — Action  of  libel,  on  trial  to  a  jury. 

Charles  Fox,  for  plaintiflF. 

Nicholas  Headington,  for  defendants. 

Gholson,  J.  This  action  is  brought  by  the  plaintiff,  a 
physician  and  surgeon,  against  the  defendants,  the  publishers 
of  a  medical  journal,  for  a  libel.  The  alleged  libelous  matter 
is  contained  in  a  report  of  a  trial  involving  a  question  of  mal- 
practice on  the  part  of  a  surgeon,  in  treating  an  arm  injured 
by  a  fall,  and  on  which  trial  different  surgeons  were  exam- 
ined, and  whose  testimony  is  reported.  The  libel  alleged  is 
in  these  words:    "Dr.  James  L.  Van  Ingen  intruded  himself 
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ess,  or  expert,  but  he  exhibited  such  a  marked  ignor- 
surgery  and  surgical  science,  that  his  contradictory 

is  dispensed    with,  he  evidently  having  had  a  pur- 
ubserve  by  testifying  in  the  case." 
jblication  of  the  defendants  is  admitted,  but  there  is 
yl  any  malice.     Facts  are  stated  in  the  answer,  in  ref- 

two  points  contained  in  the  publication: 
r  manner  in  which  the  plaintiff  became  a  witness. 
'   points    of   his    testimony    showing    ignorance   of 

so  claimed  in  the  answer,  that  the  writing,  set  out  in 
on  as  libelous,  was  not  so  intended,  and  can  not  be  so 
i ;  and  this  is  claimed  by  separate  allegations,  as  to 
points  which  have  been  mentioned. 

the  construction  of  the  writing,  it  is  claimed,  by 
For  the  defendants,  that  it  is  a  matter  not  for  the 
t  the  jury.  I  will  first  inquire  into  this  question  and 
views  of  the  law  on  the  subject. 

,  whether  spoken  or  written,  which  are  charged  as 
IS  or  libelous,  must  be  set  out,  in  order  "that  the 
y  see  that  there  is  a  charge  on  the  defendant  which" 
nd  to  answer."  It  is  the  duty  of  the  court  to  see  that 
such  a  charge,  and  to  be  prepared  to  tell  the  jury 
1,  and  its  scope  and  extent.  Whether  the  charge,  as 
»  proved ;  whether  it  be  a  false  and  malicious  libel, 
when  denied,  a  matter  of  fact  to  be  decided  by  the 
le  rule  on  this  point  is  thus  stated  by  the  Supreme 

the  United  States:  "In  every  instance  of  slander, 
rbal  or  written,  malice  is  an  essential  ingredient:  it 
either,  be  expressly  or  substantially  averred  in  the 
:;  and  whenever  thus  substantially  averred,  and  the 
,  either  written  or  spoken,  is  proved  as  laid,  the  law 

malice,  until  the  proof,  in  the  event  of  denial,  be 
¥n,  or  the  language  itself  be  satisfactorily  explained." 
1  286,  White  v.  Nicholls,  et  al.    The  malice  here 
is  legal,  as  distinguished  from  actual  malice. 
lot  all  language  which   is  capable  of  sustaining  a 
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charge  of  slander  or  libel.  *  Whether  the  language  will  sus- 
tain such  a  charge,  is  a  question  of  law.  Whether  it  had, 
when  used,  a  slanderous  or  libelous  meaning,  may  be  a  ques- 
tion of  fact ;  and  such  a  question  is  for  the  jury.  To  say  of  a 
person,  in  words  written  or  spoken,  that  "he  is  a  thief/*  is 
slander.  But  these  words  may  have  been  used,  and  may 
have  been  understood,  in  an  innocent  sense;  and  when  such 
a  question  arises,  it  is  for  the  jury.  When  words  are  written 
and  published  that,  in  their  usual  and  ordinary  sense,  have  a 
libelous  meaning,  the  party  writing  or  publishing  must  be 
taken  to  intend  what  the  words  import;  and  it  is  the  right 
and  duty  of  the  court  to  instruct  the  jury  as  to  the  intent  so 
to  be  inferred  from  the  use  of  the  words ;  1 1  Ad.  &  El.  920, 
Baylis  v.  Lawrence.  Where  the  charge  is,  that  such  words  have 
been  falsely  and  maliciously  published,  and  proof  is  given  of 
their  publication,  the  charge  is  made  out,  and  it  devolves  on 
the  defendant  to  show  that  they  were  true,  or  that  they  were 
written  under  circumstances  showing  no  malice  or  no  injury. 
It  is  upon  the  eflFect  of  such  circumstances,  in  depriving  the 
words  of  any  slanderous  sting,  that  the  jury,  under  the  instruc- 
tion of  the  court,  as  to  what  constitutes  a  libel,  is  to  decide. 

Such  being  my  view  of  the  rule  of  law  on  this  subject,  I 
shall  proceed  to  state  to  the  juiy  what  is  the  charge,  made  by 
the  plaintiff  against  the  defendants  in  this  case,  and  what 
that  charge,  according  to  the  meaning  proper  to  be  given  to 
the  words  in  which  it  is  expressed,  imports.  The  charge  is 
in  words  as  already  stated :  and  I  now  say  to  the  jury  that 
those  words  are  libelous.  They  are  sufficient  in  themselves  to 
sustain  a  charge  of  libel.  Their  publication  is  admitted,  and 
it  devolves  upon  the  defendants  to  show  by  evidence  that  they 
are  true,  or  were  published  under  such  circumstances  as  not  to 
be  of  an  injurious  nature,  or  were  published  on  some  lawful 
occasion. 

Whether  the  defendants  have  so  done  will  depend  on  the 
allegations  and  the  proof.  It  is  claimed  that  the  defendants 
did  not  intend  to  use  the  words  in  a  libelous  sense.  It  is  niy 
duty  to  tell  you  that  this  is  no  defense ;  15  Mees.  &  Wels.  AZ7> 
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n  V.  Clement.  When  a  party  publishes  of  another, 
which,  in  its  ordinary  and  usual  meaning,  is  libel- 
e  can  not  escape  responsibility  by  saying  it  was  not 
•A;  he  must  show  that  there  was  a  justification,  or 
mder  the  circumstances,  there  was  no  injury,  the 
not  being  understood,  by  those  to  whom  it  was 
icd,  in  a  libelous  or  injurious  sense. 
claimed  that  there  was  no  malice.  It  may  be,  that, 
part  of  these  defendants,  there  was  no  personal  ill 
'  intention  to  injure  the  defendant,  but  that  is  rather 
onsidered  in  assessing  damages.  It  does  not  show  that 
vas  no  malice  in  a  legal  sense,  as  before  explained. 
jblication  being  proved,  and  being,  in  its  character, 
I,  responsibility  can  not  be  avoided  by  the  denial  of 
malice.  It  must  be  shawn  that  there  was  a  justification 
ise. 

ire  brought,  therefore,  to  the  only  real  points  of  defense: 
r  the  publication  is  justified  by  the  allegations  and  evi- 
Df  the  defendant.  This  leads  to  an  inquiry  into  the 
i  in  the  publication,  and  the  justification  of  those 
1  in  the  answer.  The  two  points  in  the  publication,  to 
the  statements  in  the  answer  have  been  directed,  are 
led.  Whether  those  statements  show  a  justification, 
he  court ;  if  so  shown,  whether  it  is  established  by  the 
e.  is  the  peculiar  province  of  the  jury  to  decide. 
the  first  point,  that  the  plaintiff  intruded  himself  as  a 
,  the  statements  and  allegations  in  the  answer,  if  you 
em  proved,  do  constitute  a  justification.  As  to  the 
point,  that  the  plaintiff  exhibited  marked  ignorance 
science  of  surgery,  and  made  contradictory  state- 
the  allegations  in  the  answer  do  not  constitute  a 
.  and  can  only  be  considered  in  mitigation  of 
:s. 

arge  of  exhibiting  ignorance  of  one's  profession,  made 
:neral  form,  is  very  distinguishable  from  a  charge  of 
ice  on  a  particular  topic,  or  in  a  particular  case, 
ing  to  the  ordinary  and  usual  meaning  of  language. 
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the  charge  in  this  case,  is  more  general  than  the  justification 
set  up  in  the  answer,  and,  therefore,  the  latter  can  not  be 
deemed  sufficient. 

It  is  possible  a  defense  might  have  been  framed,  that  the 
words,  though  general,  were  understood  by  those  to  whom 
they  were  addressed  in  a  limited  and  restricted  sense ;  but,  I 
can  not  conceive  how  this  could  be.  It  is  sufficient,  however, 
to  say  no  such  defense  is  made. 

The  attention  of  the  jury  will,  therefore,  be  directed  to  the 
inquiries: 

1.  Did  the  plaintiff  intrude  himself  as  a  witness,  as  charged 
in  the  publication  ?  If  he  did,  no  damages  can  be  allowed  on 
account  of  that  charge. 

2.  Did  the  plaintifi,  in  his  evidence,  as  claimed  in  the  an- 
swer, show  ignorance  as  to  the  particular  matter,  or  make 
contradictory  statements?  If  he  did,  though  not  amountiug^ 
to  a  justification  of  the  general  charge,  it  is  entirely  proper  to 
be  considered  upon  the  question  of  damages.  One  who  under- 
takes to  g^ve  information  on  a  subject  which  he  does  not  un- 
derstand, though  well  acquainted  on  kindred  subjects,  has  not 
the  same  right  to  complain  of  a  general  charge  of  ignorance, 
as  one  who  declines  to  speak,  or  who  speaks  correctly. 

I  have  stated  to  you  the  matters  in  issue,  on  which  you  are 
to  pass,  and  it  is  proper  that  I  should  add,  that  as  to  these 
you  have  no  discretion ;  you  must  decide  according  to  the 
law  and  the  evidence.  It  is  the  right  of  the  parties  that  your 
action  be  so  limited.  I  now  come  to  a  question  as  to  which 
you  have  a  discretion  to  exercise:  the  question  of  damages. 
It  is  your  duty,  upon  this  point,  to  look  at  the  conduct  of  the 
parties  and  the  circumstances  of  the  case.  If  the  defendants, 
without  justifiable  cause  or  excuse,  have  published  a  libel  of 
the  plaintiff;  matter  calculated  to  injure  his  character,  by 
bringing  him  into  ridicule,  hatred,  or  contempt,  then  the 
plaintiff  is  entitled  to  such  compensation  for  the  injury  to  his 
feelings,  as  in  your  discretion,  as  reasonable  men,  you  think 
proper  and  right ;  if  he  has  sustained  losses  to  his  business, 
this  he  might  claim,  but  of  this  there  should  be  some  proof. 
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'  fairly  claim   tc  Jiave  taken  into  consideration   the 

ti'oubk',  and  expense  involved  in  the  vindication  of 
acter,  and  induced  by  the  wrongful  charge  of  the 
Its. 

e  other  hand,  if  any  substantial  portion  of  the  charge 
ed,  this  is  to  be  considered  as  already  stated.  U  not 
iistified,  still  tt  is  to  be  considered  as  showing  how  far 
tiff,  by  anything  either  improper  or  imprudent  in  his 
duct,  brought  the  charge  upon  himself ;  and  in  this 
on  it  is  proper  to  observe,  that  the  conduct  of  any 
aiming  compensation  for  an  injury  to  his"  feelings,  in 
;  to  the  matter  out  of  which  the  injury  is  claimed  to 

is  always,  and  particularly,  a.  matter  proper  for 
rtion. 

you  have  determmed  as  to  the  compensation  proper 
plaintiff,  the  law  allows,  in  such  cases  as  this,  that 
natter  may  be  considered:  whether  you  should  add 
:ompensation  damages,  for  the  purpose  of  punishing 
tidants?     This,  while  it  is  permitted,  it  is  not  the 

the  law  to  encourage,  except  in  cases  which,  from 
cumstances,  clearly  evince  the  propriety ;  and,  on 
ect,  it  is  proper  you  should  inquire  into  the  conduct 
sfendants.  Did  they  formally  write,  and  knowingly 
e  matter  alleged  to  be  libelous?  If  they  did  not, 
;y  may  be  responsible  to  the  extent  of  a  full  com- 
1  to  the  plaintiff,  there  would  seem  to  be  no  propriety 
ing  punishment.     If  they  have  shown  no  ill  will  or 

spile  to  the  plaintiff,  no  conscious  violation  of  his 
hts,  they  can  not  be  said  to  have  shown  any  actual 
nd  ought  not  to  be  punished,  though  they  can  not 
le  imputation  of  that  legal  malice,  in  the  sense  of  an 
of  justification  or  excuse,  which  entitles  the  plaintiff 
insation. 
t  for  plaintiff,  $100. 
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W.  H.  Chatpielj),  Adm'r  de  bonis  non,  etc.  of  Isaac  L. 
Clark,  dec'd  v.  J.  J.  Faran,  Adm'r,  etc.  of  James  H. 
EwiNG,  dec'd,  et  al. 

1.  An  administrator  de  bonis  non  has,  at  common  law,  no  right  of 
action  on  the  bond  of  his  predecessor. 

2.  Such  right  of  action  authorized  by  the  statutory  enactment  of  April 
7,  A.D.  i854»  in  all  cases  where  the  powers  of  an  executor  or  admin- 
istrator, theretofore  or  thereafter  appointed,  have  ceased  by  death, 
removal;  resignation,  etc.,  in  no  wise  conflicts  with  the  provisions 
of  the  constitution,  and  is  in  entire  harmony  with  the  conditions  of 
an  administration  bond. 

3.  It  is  not  a  misjoinder,  under  the  code,  to  join  as  defendants  in  tfie 
same  action,  the  surviving  co-obligors  of  a  bond  with  the  legal  rep- 
resentative of  a  deceased  obligor. 

4.  This  court  has  no  jurisdiction  of  an  action  founded  on  an  adminis- 
tration bond:  that  jurisdiction  rests  with  the  court  of  common  pleas. 

Special  Term. — ^This  action  was  instituted  by  the  admin- 
istrator de  bonis  non  of  the  estate  of  Isaac  L.  Clark,  deceased, 
to  recover  from  the  estate  of  the  original  administrator,  and 
the  sureties  on  the  original  administration  bond,  a  balance 
of  moneys  claimed  to  have  been  collected  previous  to  the 
administrator's  death,  and  still  remaining  unadministered. 

The  defendants  demurred  to  the  petition  for  causes: 

1.  That  the  plaintiff  has  no  capacity  or  right  to  sue. 

2.  That  there  is  a  misjoinder  of  defendants. 

3.  That  the  court  has  no  jurisdiction  of  the  action. 

Collins  &  Herron,  for  plaintiff. 

T^lden,  Rairden  &  Curwen,  for  defendants. 

Spencer,  J.  Petition  sets  forth  that  in  1843,  James  H. 
Ewing  was  appointed  administrator  of  the  estate  of  Isaac 
L.  Clark,  deceased,  and  entered  into  bond,  with  Spader  & 
Carey  as  his  sureties  in  the  sum  of  $8,000,  for  the  faithful 
performance  of  his  duties  as  such;  that  said  Ewing,  as 
such  administrator,  received  assets  belonging  to  said  estate, 
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5  to  $4,750.79  in  all,  of  which  he  only  accounted 

'<J&4,  leaving  a  balance  in  his  hands  unadministered, 

5,   and   interest   since  January    i,    1847;   that   said 

;erward  died,  and  said  Faran  was  appointed  admin- 

n  his  estate;  that  on  November  Z2,  1856,  plaintiff 

inted  administrator  de  bonis   mm,   of  the   estate    of 

Ic,  deceased,  and  has  demanded  from  said  Faran, 

strator  aforesaid,  the  said  balance  of  assets  unad- 

1  by  said  Ewing,  which  said  Faran  refuses  to  pay 

erefore  plaintiff  claims  judgment  therefor  against 

:s  and  said  Faran,  jointly. 

petition  defendants  have  demurred: 

.use  the  plaintiff  has  no  capacity  or  right  to  sue. 

use  of  a  misjoinder  of  defendants. 

use  this  court  has  no  jurisdiction  of  the  cause  of 

>  the  right  of  plaintiff  to  sue. 
time  when  this  bond  was  executed,  there  was  no 
of  law  authorizing  an  administrator  de  bonis  non 
va  action  on  the  bond  of  a  deceased  administrator, 
■  unadministered  assets  which  had  come  into  his 
id  there  was  no  such  right  at  common  law;  20 
,  Blizzard  v.  Filler,  et  al.  Because  an  administrator 
.  only  the  decedent  himself,  and  is  only  authorized 
iter  upon  such  of  his  goods  as  have  not  been  previ- 
inistered  by  some  other  representative  of  the  estate, 
right,  therefore,  the  plaintiff  may  have,  is  depend- 
subsequent  legislation.  That  legislation  took 
854,  when  it  was  enacted:  "That  in  all  cases 
;  powers  of  an  executor  or  administrator  hereto- 
reafter  appointed  under  any  law  of  this  State,  have 
y  death,  removal,  resignation,  or  in  any  other 
ny  succeeding  administrator,  or  co-executor,  or  co- 
itor  may  maintain  an  action  on  the  bond  of  such 
ar  administrator  whose  powers  have  ceased,  against 
le  obligors  thereof,  or  their  legal  representatives, 
■each  of  the  conditions  of  said  bond;"  52  O.  L.  31. 
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The  terms  of  this  law  clearly  embrace  the  case  before  us, 
and  are  decisive  of  the  plaintiflF's  right  to  sue,  if  the  law 
can  be  constitutionally  so  applied.  It  is  objected  by  the 
demurrants,  that  this  law  does  not  merely  g^ve  the  plaintiff 
a  remedy  to  enforce  a  right  previously  existing,  but  that  it 
creates  a  right  and  title  in  the  plaintiff  where  none  existed 
before,  and  is  obnoxious  to  that  provision  of  the  constitu- 
tion  which  declares  that  "the  general  assembly  shall  have 
no  power  to  pass  retroactive  laws,  or  laws  impairing  the 
obligation  of  contracts." 

Without    deciding   the   important   and    difficult    question, 
whether,  as  claimed  by  plaintiff's  counsel,  and  as  has  been 
decided  with  regard  to  a  similar  clause  of  the  constitution  of 
a  sister  State,  I  Peck,  Tenn.  17,  Townsend  v.  Townsend,  the 
term  retroactive  laws,  must  be  taken  in  connection  with  the 
other  clause  of  the  section,  and  read  as  though  it  were  written, 
"retroactive   laws   impairing   the   validity   of  contracts,"  or 
whether  it  was  intended  to  prevent  retroactive  legislation  gen- 
erally, so  as  to  preclude  the  legislature,  in  any  event,  from 
cutting  off  an  existing"  right,  or  vesting  it  in  another  person, 
it  certainly  can  not  be  successfully  maintained  that  either  the 
spirit  or  the  letter  of  such  prohibition  applies  to  a  case  like 
the  present.    The  condition  of  the  bond  here  is,  that  Ewing 
will  faithfully  perform  his  duties  as  such  administrator ;  i.  e., 
such  duties  as  may  be  devolved  upon  him  by  law.    Among 
the   duties   thus   declared   are:    "that   he   shall   administer, 
according  to  law,   all  the  moneys,   goods,   chattels,   rights, 
and  credits  of  the  deceased,  and  the  proceeds  of  all  his  real 
estate,  that  may  be  sold  for  the  payment  of  his  debts,  which 
shall  at  any  time  come  into  his  possession,  or  the  possession  of 
another  for  him,  and   upon   the   settlement   of  his  accounts, 
shall  pay  any  balance  remaining  in  his  hands  to  such  per- 
sons as  the  court  or  law  shall  direct."    The  goods,  moneys, 
and  other  property  of  the  deceased,  thus  taken  possession  of, 
are  to  be  administered  according  to  la>v,  or  in  other  words, 
the  property  and  estate  is  held  by  him  to  be  disposed  of  to 
such   uses  as  the  law  mav  direct;  this  is  what   is   termed 
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tion.  If  called  upon  lo  render  up  the  trust  entirely, 
jes  so,  he  has  properly  administered  the  estate 
to  his  obligation ;  and  if  he  refuse,  it  would  be  4 
his  official  duty.  This  is  but  a  new  appointment 
it,  or  direction  given  to  it  not  only  perfectly  con- 
h  the  original  obligation,  but  in  direct  pursuance 
if  he  dies,  leaving  the  estate  unadministercd,  it 
1  the  hands  of  his  representatives,  subject  to  the 
!s  and  trusts.     They  can  acquire  no  better  right 

he  had  while  living,  and  the  law  which  assumes 

a  successor  and  clothe  him  with  a  right  to  take 
,  divests  the  representative  of  no  legal  right,  and 
1,  is  not  retroactive,  but  prospective ;  while  it 
t  a  past,  but  a  present  right  only,  upon  the  ap- 
[t  seems  to  me,  therefore,  that  the  present  law  is 
(jre  than  a  new  appointment  of  the  trust,  which  the 

had  a  right  to  make,  and  is  in  entire  harmony 
ondition  of  the  bond,  and  in  no  sense  obnoxious 
ctive  exercise  of  power. 

second  ground  of  demurrer  is,  that  the  defendants 
erly  joined  as  parties. 

doubtedly  true  that  before  the  adoption  of  the 
int  action  at  law  could  not  be  sustained  against 
co-obligors  and  the  representatives  of  a  deceased 
;cause     there    could   be   no   joint   judgment    and 

there  being  no  personal  liability  on  the  part  of 
entative ;  nor  would  equity  interfere  against  the 
lives  until  the  survivors  had  been  prosecuted,  at 
olvency.  Because,  otherwise,  the  remedy  at  law 
;  survivors  was  complete.  But  no  such  objection 
cr  the  code  to  a  Joinder  of  parties  as  existed  in 
lions  at  law.  It  is  now  within  the  power  of  the 
endcr  such  judgment,  whether  joint  or  several,  or 
1st  the  parties,  as  the  exigency  of  the  case  requires, 
Force  such  judgment,  by  execution.  The  question 
ermines  the  propriety  of  a  joinder  of  parties  in 
5,  whether  they  have  a  common  or  several  interest 
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in  the  controversy,  Code,  §35,  or  whether  the  presence  of 
either  of  them  be  necessary  to  a  complete  settlement  of  all 
the  questions  involved  in  the  action.  Now,  undoubtedly, 
the  administrator  of  Ewing  has  an  interest  in  the  con- 
troversy in  this  case,  since  the  estate  of  Ewing  must  be 
ultimately  liable  to  pay  the  judgment  rendered,  and  his 
co-defendants  are  interested  in  having  him  brought  in  as  a 
party,  in  order  that  their  own  rights  may  be  vindicated. 

III.  The  third  ground  of  demurrer  is,  "the  want  of  juris- 
diction in  the  court  over  the  subject  of  the  action." 

To  my  mind  this  objection  to  the  action  is  fatal.  The 
whole  policy  and  scope  of  our  administration  laws  is  to  keq) 
the  administration  of  estates  within  the  county  where  ad- 
ministration is  granted,  and  to  require  all  remedies  with 
regard  thereto,  to  be  applied  for  in  the  court  granting  such 
administration.  The  obvious  reason  for  this  is,  that  tlie 
bond  stands  in  lieu  of  assets,  and  it  may  be  necessar\'  so  to 
apportion  a  recovery  upon  it,  as  that  each  creditor,  legatee,  or 
distributee,  may  not  obtain  more  than  his  appropriate  share. 
Hence,  in  section  26  of  the  act  for  the  settlement  of  estates, 
I  Curwen,  713,  it  is  provided  that  *'an  administrator  ap- 
pointed in  the  place  of  an  executor  or  administrator  who  has 
resigned,  been  removed,  or  whose  letters  have  been  revoked, 
shall  be  entitled  to  the  possession  of  all  the  personal  effects, 
etc.,  and  may  maintain  a  suit  against  the  former  executor  or 
administrator,  and  his  sureties,  on  the  administration  bond, 
for  the  same,  etc.,  in  the  manner  prescribed  in  the  seventh 
part  of  this  act."  Turning,  then,  to  the  seventh  part  of  this 
act,  we  find  it  to  be  entitled,  "of  suits  on,  and  other  pro- 
ceedings relating  to  the  administration  bond."  Section  182 
provides  that  creditors,  who  are  entitled  to  the  payment  of 
their  debts,  after  the  same  have  been  admitted,  or  ascer- 
tained by  judgment,  may  cause  the  bond  to  be  put  in  suit, 
etc.  The  next  section  provides  that  legatees  and  distribn- 
tees.  whose  rights  are  ascertained,  may  also  cause  the  bond 
to  be  put  in  suit. 

The  next  section  provides,  that  "when  it  shall  appear  to 
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on  the  representation  of  any  person  interested 
ate  of  any  deceased  testator  or-  intestate,  that  the 
3r  administrator  has  (ailed  to  perform  his  duty,  in 

particular  than  those  above  specified,  in  the  two 

sections,  the  court  may  authorize  any  creditor, 
cin.  legatee,  administrator  dc  bonis  turn,  or  other 
grieved  by  such  mal-ad ministration,  to  bring  a  suit 
id" 

ct  section  provides  "that  such  suit  shall  be  brought 
irt  in  which  the  bond  is  filed,  either  in  the  mode 
iv  the  act  entitled  'An  act  pointing  out  the  man- 
ich  suits  may  be  prosecuted  on  the  bonds  of  exec* 
.,  29  O.  L.  267,  or  it  may  be  prosecuted  by  bill  in 
'etc. 

189  relates  to  proceedings  in  chancery  in  such 
I  provides,  that  "instead  of  proceeding  at  law, 
reditor,  widow,  next  of  kin,  legatee,  or  other  person 

in  the  estate,  may  bring  their  said  suit  upon  the 
5ide  of  the  court  of  common  pleas,  which  issued  the 
tc. 

192  provides  that  in  such  case,  the  court,  if  it  sees 
may  finally  adjust  and  settle  the  estate  in  whole 
.  according  to  the  practice  and  rules  of  proceeding 
)f  chancery  in  like  cases." 

provisions  are  express,  that  suits  shcU  he  brought 
irt  in  which  the  bond  is  filed;  which,  at  the  tiine 
sage  of  this  act,  was  in  the  court  of  common  pleas ; 
laring  section  185  with   section   189,  which  latter, 

u»tng  the  phrase,  "court  in  which  the  bond  is 
rs,  "court  of  common  pleas  which  issued  the  let- 
is  evident  that  the  court  of  common  pleas  was 
in  both  cases.  Had  there  been  no  change  in  the 
it  ion  laws,  taking  probate  jurisdiction  from  the 
pleas  and  conferring  it  upon  courts  of  probate. 
Id  have  been  no  doubt  that,  under  these  general 
;,  no  suit  could  be  brought  upon  an  administration 
ept  in  the  court  granting  such  administration. 
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But,  although  by  the  act  of  defining  the  jurisdiction  of  pro- 
bate courts,  the  granting  of  administration,  probate  of  wills, 
and  settlement  of  estates,  has  been  devolved  upon  the  pro- 
bate courts,  so  that  now,  the  bond  of  an  executor  or  admin- 
istrator is  filed  in  the  probate  court,  and  not  in  the  court  of 
common  pleas,  yet  it  does  not  follow  that  the  jurisdiction  of 
the  court  of  common  pleas  was  intended  thereby  to  be 
ousted,  or  rendered  in  any  wise  less  exclusive.  The  letter 
of  the  law,  "court  of  common  pleas  which  issued  the  lettei^" 
or,  "in  which  the  bond  is  filed,"  can  not  be  comfdied  with 
in  cases  of  administration  granted,  since  the  probate  act  was 
passed,  though  it  may  in  those  of  administration  granted 
before.  But  even  in  regard  to  the  former  class  of  cases,  the 
spirit  and  object  of  the  law  demands  that  the  suit  be  brought 
in  the  court  of  common  pleas  of  the  county  in  which  the 
letters  may  have  been  granted  and  bond  filed.  It  is  agreed 
that  no  jurisdiction  has  been  conferred  upon  the  probate  court 
in  such  cases;  4  Ohio  St.  508,  McLaughlin  v.  McLaughlin. 
Nor  was  the  jurisdiction  of  the  court  of  common  pleas  in- 
tended to  be  revoked ;  and  it  certainlv  was  not  intended  to 
allow  such  bonds  to  be  prosecuted  anywhere  within  the 
State.  The  policy  of  the  law  was  not  changed,  which 
required  suits  to  be  brought  in  the  county  where  adminis- 
tration was  granted ;  because,  in  that  county  the  estate  must 
be  gathered  together  for  distribution.  And  the  same  policy 
which  required  the  assets  to  be  gathered  in  one  county  for 
distribution,  required  that  they  should  be  gathered,  as  far 
as  possible,  in  the  same  court;  a  court,  too,  whose  jurisdic- 
tion should  be  coextensive  with  the  county,  and,  for  the 
sake  of  uniformitv,  that  court  must  be  the  court  of  common 
pleas.  There  is  another  consideration  which  strengthens 
greatly  this  view  of  the  matter.  By  the  probate  act  all 
of  the  jurisdiction  of  the  common  pleas  in  probate  and  tes- 
tamentary matters,  was  not  taken  away  and  conferred  upon 
the  probate  judge.  There  was  a  concurrent  jurisdiction 
between  them  in  the  sale  of  lands  on  petition  by  executors 
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nistrators,  for  payment  of  debts,  and  in  the  com- 
[  real  contracts,  tm  the  petition  o(  executors  and 
itors.  There  was  appellate  jurisdiction  from  the 
ourt  to  the  court  of  common  p'eas  in  the  matter  of 
ite  of  wills;  see  Prob.  Act.  §3,  §24,  3  Curwen, 
and  now  by  the  provisions  of  an  act,  passed  in 
,  54  O.  L.  202,  entitled  "An  act  to  provide  for  the 
edy  collection  of  claims  of  creditors,  legatees,  and 
;s  of  executors,  administrators,  and  guardians,  and 
the  jurisdiction  of  the  court  of  common  pleas  and 
:ourt  in  certain  cases,"  concurrent  jurisdiction  is 
the  court  of  common  pleas  with  the  probate  court, 
e  the  distribution  of  estates  in  certain  cases,  by 
led  therein  in  the  name  of  any  creditor  or  other 
crested  in  such  estates,  and  to  enforce  such  distri- 

proceedings  instituted  therein,  upon  the  bond  of 
utor  or  administrator.  So  far  as  all  these  matters 
med,  the  jurisdiction  of  the  common  pleas  is  exclu- 
ery  other  court  than  the  court  of  probate,  except 
of  appeal  to  the  district  court.  The  provisions 
srred  to  show  the  intimate  connection  between  the 
ommon  pleas  and  the  probate  courts,  in  the  settle- 
•states,  and  demonstrate  the  propriety  of  so  con- 
,e  law  as  to  continue  in  the  common  pleas  court  of 
y  where  administration  was  granted,  the  exclusive 
n  of  actions  upon  the  bond  to  enforce  the  due 
ition  of  estates. 

id,  however,  that  the  law  of  1854,  already  quoted, 
horizes  suit  in  cases  like  the  present,  does  not  limit 
t  the  fonim  before  which  suit  shall  be  brought,  and 
it  may  be  brought  anywhere,  at  the  option  of  the 
ut  it  will  be  observed,  that  this  law  does  not  profess 
nor  is  it  in  any  wise  inconsistent  with,  any  part  of 

1840;  both  acts  may  well  stand  together  in  all 
Tie  later  act,  therefore,  which  includes  all  the  cases 
Eor  in  section  26  of  the  earlier  law,  presumes  they 
osecuted  under  the  provisions  of  that  law.     And  it 
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can  not  be  supposed  the  legislature  intended  to  create  a  dis- 
tinction between  cases  like  the  present,  and  all  others  arising 
under  the  law,  where  the  same  policy  applied  alike  to  all. 

My  attention  has  also  been  called  to  section  $66  of  the  code, 
as  bearing  upon  the  question  under  consideration.  But  to  my 
mind  it  has  no  just  application  to  it,  except  as  changing  the 
form  in  which  the  action  must  be  brought.  That  section  is 
as  follows: 

"When  an  officer,  executor,  or  administrator,  within  this 
State,  by  misconduct  or  neglect  of  duty,  forfeits  his  bond,  or 
renders  his  sureties  liable,  any  person  injured  thereby,  or  who 
is  by  law  entitled  to  the  benefit  of  the  security,  may  bring  an 
action  thereon,  in  his  own  name,  against  the  officer,  executor, 
or  administrator,  and  his  sureties,  to  recover  the  amount  to 
which  he  may  be  entitled  by  reason  of  the  delinquency.  The 
action  may  be  instituted  and  proceeded  in  on  a  certified  copy 
of  the  bond,  which  copy  shall  be  furnished  by  the  person 
holding  the  original  thereof." 

This  section  relates  solelv  to  the  manner  in  which  such 
actions  shall  be  brought,  not  to  the  fonim.  It  will  be  remem- 
bered that  by  section  i8o  of  the  administration  law  of  1840. 
It  was  provided  that  suits  upon  the  bond  should  be  prosecuted 
in  the  manner  provided  for  by  "An  act  pointing  out  the  manner 
in  which  suits  may  be  prosecuted  on  the  bonds  of  executors,** 
etc. ;  29  O.  L.  267.  That  act  required  suit  to  be  brought  in 
the  name  of  the  State  of  Ohio,  the  obligee  of  the  bond,  for 
the  use  of  the  party  injured  by  its  breach,  on  which  judgment 
may  be  rendered  for  the  whole  penalty  of  the  bond,  wth 
leave  to  issue  execution  for  the  amount  due  the  injured  partv. 
Upon  further  breaches,  a  scire  facias  was  issued  upon  the 
judgment,  in  favor  of  the  injured  party,  and  thus  further  j 
execution  obtained.  But  as  it  was  a  cardinal  object  with  the 
code  to  require  actions  to  be  brought  directly  in  the  name 
of  the  party  interested  therein,  the  above  named  law  was 
repealed,  and  section  566  of  the  code  adopted,  requiring  suits 
upon  such  bonds  to  be  brought  at  once  in  the  name  of  the 
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ig  for  the  benefit  thereof.  Such,  and  no  more,  it 
ne,  is  the  scope  and  purpose  of  this  section, 
lusion,  I  am  of  (pinion  that  this  court  has  not  juris- 
f  the  cause  of  action  set  forth  in  the  plaintiff's 
ind  the  demurrer,  therefore,  to  it,  must  be  sustained, 
rer  sustained  and  action  dismissed. 


IWALLADER  AND  WIFE  V.  AbNER  H.  LoNGLEY,  ET  AI„ 

irt,  by  virtue  of  its  chancery 'power,  has  jurisdiction  of  an 
I  behalf  of  one  or  more  heirs,  to  compel  an  administrator  to 
of  his  administration  and  distribution  of  an  estate, 
n  administration  bond  are  under  no  obligation  to 
;  t>efore  they  can  be  held  liable  on  their  bond,  the 
}f  their  principal  must  first  be  ascertained  and  established. 

L  Term. — On  demurrer  to  petition.  The  plaintiffs, 
of  David  B.  Bassett,  deceased,  file  their  petition 
iie  original  administrators  of  Bassett's  estate,  and 
ties ;  against  the  administrator  de  bonis  non,  of  that 
d  the  other  heirs,  together  with  several  unpaid  cred- 
ging  that  the  accounts  were  fraudulent,  and  that 
moneys  in  the  hands  of  the  original  administrators 
stered,  and  claiming  a  distribution  to  the  heirs,  and 
hat  an  account  may  be  stated  between  the  plaintiffs, 
listrators  and  their  sureties,  and  that  plaintiffs  may 
jment  against  the  original  administrators  pnd  their 
or  the  balance  yet  unadministered. 
i  petition,  S.  S.  Clark,  one  of  the  sureties  on  the 
>ond  of  administration,   files   his   demurrer   for  the 

;  this  court  has  no  jurisdiction  of  the  subject  of  the 

t  plaintiffs  have  not  legal  capacity  to  bring  this  suit. 

0 
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3.  That  there  is  a  defect  of  parties  plaintiff. 

4.  That  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  him. 

5.  That  there  is  a  misjoinder  of  parties  defendant. 

Lee  &  Fisher,  for  plaintiffs. 

Jacob  Burnet,  for  S.  S.  Clark. 

Snow  &  Lynd,  for  A.  H.  Longley,  Administrator. 

Spencer,  J.  The  petition  sets  forth  that  in  the  year  1838. 
David  B.  Bassett  died  in  Hamilton  county,  leaving  a  widow. 
Sophronia,  and  three  children,  of  whom  Amelia,  the  wife  of 
Cadwallader,  and  coplatntiff  with  him,  was  one.  That  in 
October  following,  letters  of  administration  on  his  estate  were 
granted  to  said  widow  and  Flavel  Hunt,  who  gave  bond  for 
the  faithful  performance  of  their  duties,  with  Luke  KendaO 
and  S.  S.  Clark  as  sureties,  in  the  sum  of  $22,000.  That  in 
August,  1839,  said  Sophronia  intermarried  with  the  defendant, 
Longley,  and  with  him,  from  thenceforth,  jointly  administered 
on  said  estate.  That  in  November,  1840,  certain  lands  of 
deceased,  having  been  ordered  to  be  sold  for  payment  of 
debts,  further  bonds  were  required,  and  were  entered  into  by 
said  Longley  and  wife,  with  David  Mills  and  W.  J.  R.  Lei^ 
as  sureties,  with  like  condition.  That  afterward,  a  large 
amount  of  money  arising  from  such  sales,  came  into  the  hands 
of  said  Longley  and  wife,  as  such  administrators,  and  that  in 
July,  1845,  ^^^y  rendered  an  account  to  the  court  granting 
said  letters,  in  which  it  was  represented  that  said  estate  was 
insolvent;  that  the  just  claims  against  it  were  $16,211. 
while  the  assets  were  only  $13,589;  and  by  means  of  such 
representations,  induced  the  court  to  make  an  order  direct- 
ing said  administrators  to  pay  a  dividend  to  creditors  of  70 
per  cent,  on  their  respective  claims.  That  in  point  of  fact, 
said  estate  was  not  insolvent,  nor  did  it  owe  the  sums  repre- 
sented to  be  due  said  creditors,  and  allowed  to  be  paid  to 
them;  nor  have  said  administrators  paid  said  sums  ordered 
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aid  to  them,  but  retained,  and  said  Longley  still 
the  whole  amount  thereof  in  his  own  hands,  refus- 
account  therefor  to  the  plaintiff  and  her  coheirs, 
s  averred,  are  entitled  to  distribution  thereof.  That 
:>T  June,  1851,  said  Longley  (his  wife  then  deceased) 
It  were  removed  from  said  administration,  and  the 
it,  Lloyd  S.  Brown,  appointed  administrator  de  bonis 
heir  stead.  Plaintiffs  make  their  coheirs  the  cred- 
deceased ;  the  administrator  de  bonis  turn,  and  the 
of  said  Longley  and  wife,  defendants,  and  demand 
t  for  said  sum  of  $13,589,  and  interest;  or,  if  it  shall 
liat  any  of  said  claims  against  said  estate  were  just, 
administrators  have  paid  out  properly  any  part  of 
:ts,  then  a  judgment  against  said  Longley,  and  his 
such  balance  as   may  be  unadministered   in  his 

is  petition  a  demurrer  has  been  filed  by  Clark,  one 
ireties  on  the  administration  bond.  Several  grounds 
rrer  have  been  taken,  which  it  is  not  deemed  nec- 
>  notice  specially.  TTie  plaintififs  certainly  have  the 
lacity  to  sue,  and  have  a  sufficient  interest  in  the 
}f  the  action  to  bring  a  suit  in  their  own  names, 
they  have  a  just  cause  of  action  at  all.  Now,  if 
im  against  the  demurrant  be  well  founded,  is  there 
ipcr  joinder  of  defendants?  The  only  grounds  of 
r,  therefore,  to  be  relied  on,  are: 
it  this  court  has  no  jurisdiction  of  the  subject  of  the 

it  the  petition  does  not  disclose  a  sufBctent  cause  of 

^inst  said  defendant,  Clark. 

the  matter  of  jurisdiction,   so  far  as   the  petition 
control  the  administrator!)'  account,  this  question 

I  me  settled  by  the  case  in  6  Ohio,  429,  Cram  v. 

That  was  the  case  of  a  bill  in  chancery  brought  by 
of  kin   against   the   administrators,   alleging   that 

ts  had  neglected  and  refused  to  settle  their  admin- 
accounts,   or  to   make   distribution  of  the   estate, 
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and  concluding  with  a  prayer  for  settlement  and  distribu- 
tion. The  court  held  it  to  be  the  common  case  of  enforcing 
a  trust,  and  say:  "It  is  a  well-settled  course  of  chancery,  at 
the  instance  of  creditors,  legatees,  and  the  next  of  kin,  to 
compel  an  account  and  distribution  of  decedent's  estates 
against  executors  and  administrators.  The  position  they 
occupy  is  not  in  their  own  right,  but  fiduciary ;  and  any  one 
whose  interests  they  hold,  may  enforce  them,  through  chan- 
cery, to  perform  their  duty  in  the  execution  of  the  trust.'* 
If  the  enforcing  of  such  a  trust  be  an  exercise  of  the  ordi- 
nary jurisdiction  of  a  chancellor,  then  this  court,  having 
the  powers  formerly  exercised  in  chancery,  possesses  juris- 
diction over  the  subject  of  the  action,  so  far  as  the  account 
is  required ;  and  a  proper  case  is  made  for  requiring  the  old 
account  to  be  opened  up,  in  the  averment  that  such  account 
was  fraudulent  and  fictitious. 

II.  As  to  the  other  question  of  jurisdiction  involved  in 
the  plaintiff's  demand  of  judgment  against  the  sureties  on 
the  bond,  I  do  not  consider  it  necessary  to  decide  in  the 
present  case,  whether  an  administrator's  bond,  taken  under 
the  law  of  183 1,  can  be  sued  anywhere  else  than  in  the 
court  in  which  it  was  filed,  or,  whether  the  court  of  common 
pleas  have  exclusive  jurisdiction  of  actions  thereon,  as  upon 
bonds  taken  under  the  law  of  1840.  Since  upon  the  other 
ground  of  demurrer  taken,  I  am  satisfied  that  the  petition 
does  not  disclose  any  ground  of  relief,  or  claim  against  Clark, 
the  surety.  So  far  as  the  administrators  have  failed  to  ren- 
der an  account  of  their  proceedings,  or  so  far  as  the  account 
rendered  is  alleged  to  be  false,  and  a  new  and  further  ac- 
count is  demanded,  the  sureties  in  the  bond  have  no  interest 
in  the  plaintiffs'  claim.  There  is  no  charge  made,  nor  relief 
asked,  against  them,  in  this  particular.  They  are  under  no 
obligation  to  account.  And  so  far  as  any  claim  is  made 
against  them  on  the  bond  itself,  it  is  premature,  and  more- 
over, with  respect  to  this,  there  is  no  community  of  interest 
between  them  and  their  codefendants.  Before  the  sureties 
in  an  administration  bond  can  be  held  liable  thereon,  the 
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[  the  plaintiff  must  be  ascertained  and  established 
the  principal  himself.  Under  the  administration 
840,  this  is  required  by  express  provision.  See  sec- 
3,  183;  I  Curwen,  744,  745.  And  such  has  been 
construction  under  prior  laws;  3  Ohio,  225,  Treas- 
'ickaway  Co.  v.  Hall ;  4  Ohio,  98,  Stewart  v.  Treasurer 
ipaign  Co. ;  5  lb.  240,  Treasurer  of  Montgomery  Co. 
f,  et  al. 

irst  of  these  cases  was  an  action  of  debt  on  an 
rators'  bond,  in  which  the  breaches  set  out  were 
administratrix  did  not  return  an  accurate  statement 
and  of  moneys  received  and  paid  out;  that  she  had 
iented  her  account  for  settlement,  nor  paid  to  the 
jntitled,  the  moneys  due  them,  but  had  wasted  the 
at  came  to  her  hands,  and  that  she  had  neglected 
ised,  though  specially  requested,  to  pay  to  plaintiffs 
■ortion  of  moneys  that  before  that  time  came  to  her 
1  administratrix,  and  to  which  plaintiffs,  as  heirs  at 
re  entitled.  Held,  upon  demurrer,  that  the  action 
well  brought,  because,  as  the  court  say,  "The  surety 
e  proper  person  to  adjust  the  rights  of  parties  inter- 
the  administration.  He  can  know  nothing  of  the 
e  of  the  accounts,  nor  of  the  conduct  of  the  admin- 
and  can  not  be  the  most  suitable  person  to  litigate 
d  them.  It  is,  therefore,  that  it  would  seem  most 
o  hold  him  only  responsible  where  the  right  of  the 
has  been  judicially  estabhshed,  either  by  settlement 
court,  or  judgment  in  an  action  direct  against  the 
rator.  We  consider  it  much  the  safer  doctrine  to 
>roceedings  first  against  the  administrator  himself, 
'  allow  a  resort  to  the  surety  when  nothing  is  to  be 
ed  but  the  question  of  payment," 
ition  where  the  case  shows,  as  here,  that  there  has 
judicial  settlement  of  the  administrators'  account, 
las  not  yet  been  successfully  impeached,  and  by 
appears  that  the  plaintiffs  have  no  interest  in  the 
ought  to  be  recovered. 
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The  second  case  cited,  while  it  approves  of  the  decision 
in  the  first,  qualifies  the  principle  laid  down,  and  restricts  it 
within  much  narrower  bounds. 

This  was  an  action  brought  upon  an  administrators  bond 
by  a  creditor  of  the  estate,  in  which  it  was  averred  that  the 
plaintiff  had  obtained  a  judgment  against  the  administrators, 
and  that  assets  to  a  certain  amount  had  come  to  their  hands 
which  they  had  wasted,  but  there  was  no  averment  that  an 
execution  had  issued  on  the  judgment,  or  of  any  adjudica- 
tion that  the  administrator  had  wasted  the  assets.  The 
court  held  that  the  action  was  not  properly  brought,  because 
"a  devastavit  can  not  be  first  established  in  the  suit  against 
the  administrator  and  his  sureties  upon  the  bond,"  but  must 
first  be  established  in  some  other  way.  Same  point  in  the 
case  in  5  Ohio,  240. 

Now,  in  the  case  before  us,  so  far  as  it  is  averred  that  the 
administrators  of  Bassett  have  falsely  held  out  certain  debts 
as  existing  against  the  estate  for  which  appropriations  have 
been  made  and  the  money  fraudulently  paid  or  retained  by 
the  administrators,  it  presents,  substantially,  a  case  of  rfhw- 
tavit,  or  wasting  of  the  property  of  the  estate,  and  is  identi- 
cal with  the  case  first  above  cited.  And  in  so  far  as  it  alleges 
no  devastavit,  but  the  non-payment  to  the  plaintiffs,  as  distrib- 
utees of  the  estate  of  Bassett,  it  shows  no  adjudged  claim  in 
their  favor,  either  by  settlement  or  by  action  against  the 
administrators,  and  is  identical  with  the  case  first  above 
cited,  and  must  be  governed  by  it. 

I  am  of  the  opinion,  therefore,  that  in  neither  point  of  vie>r 
does  the  petition  disclose  any  cause  of  action  against  the 
sureties  of  Bassett's  administrators,  as  to  whom  the  petition 
ought  to  be  dismissed.  The  demurrer  is  sustained,  and 
judgment  will  be  entered  upon  it  in  favor  oi  Clark,  for  his 
costs. 

Demurrer  sustained. 
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amber  is  not  a  water-craft,  within  the  contemplation  of  the 
egulating  watercrafts,  navigating  the  waters  within  or  bor- 
pon  this  State. 

L  Tekm-^Oo  demurrer  to  answer.  This  was  an 
ider  the  water-craft  law,  instituted  against  "a  raft  of 
bcr  without  a  name,  navigating  the  waters  within 
ering  upon  the  State  of  Ohio,"  to  recover  for  an 
the  plaintifTs  flat-boat,  in  consequence  of  the  im- 
avigation  of  a  raft  of  pine  lumber.  The  defendant, 
mer,  put  in  an  answer  denying  that  the  raft  was  a 
ft,  or,  as  such,  was  liable  to  seizure  under  a  warrant 
ment,  and  alleges  that  the  lumber,  without  any  pro- 
•ower  being  attached,  was  floated  from  the  head 
!  the  Allegheny  to  Cincinnati  for  market,  and  was 
'.  into  distinct  platforms  temporarily,  so  as  to  be  con- 
taken  apart  wherever  a  market  could  be  found.  A 
was  filed  to  the  answer,  contending  that  supposing 
Facts  to  be  true,  they  did  not  show  that  the  raft  was 
er-craft. 

\nderson  &  Sage,  for  plaintifl. 

1,  Smith  &  Wamock,  for  defendant. 

J8,  J.  I  suppose  that  the  very  term  "water-craft" 
ime  degree  of  skill  and  adaptation  for  the  purposes 
tion  in  the  manufacture  of  the  craft,  and  could  not 
be  applied  to  a  number  of  logs  put  temporarily 
to  be  brought  into  market,  without  any  reference  to 
in  navigation,  for  the  purpose  of  trade  or  com- 

rer  overruled,  and  action  dismissed. 
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A  feme  covert  is  not  competent  to  enter  into  contracts,  so  as  to  give  a 
personal  remedy  against  her.  She  may  become  entitled  to  property 
for  her  separate  use  and  pledge  the  same  and  make  it  answerable  for 
her  engagements,  but  no  personal  decree  can  be  made  against  her. 
The  creditor  must  proceed  in  rem  against  the  property. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment, rendered  in  favor  of  the  defendant,  by  Storer,  J.,  at 
special  term  of  May,  a.  d.  1857. 

The  facts  are  sufficiently  stated  in  the  decision. 

Forrest  &  Joachim,  for  plaintiff  in  error. 

Stallo,  Andrews  &  McCook,  for  defendant  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  question  to  be  decided  in  this  case  arose  below  upon  a 
demurrer  to  the  petition.  It  was  stated  that  the  defendant  and 
her  husband,  then  living,  made  a  promissory  note,  payable  to 
the  plaintiff.  In  the  promissory  note,  which  is  rather  in  the 
form  of  a  certificate,  but  also  contains  a  promise  to  pay  $276 
one  year  after  its  date,  there  is  this  expression:  "To  secure 
said  debt,  we  pledge  our  house  and  lot  and  other  property." 

The  petition  stated  that  after  the  death  of  her  husband, 
the  defendant  promised  to  pay  the  debt.  That  time  was 
given  at  her  request,  which  has  elapsed,  but  she  failed  to  pay. 

It  was  stated  that  the  defendant  and  her  husband  kept  a 
boarding-house,  and  the  consideration  of  the  note  was  gro- 
ceries furnished. 

It  was  stated  that  the  husband  owned  a  piece  of  property 
which  he  sold,  and  with  the  proceeds  purchased  another, 
which  was  conveyed  to  the  wife,  and  held  as  her  separate 
estate ;  and,  also,  that  the  husband,  at  his  death,  owned  a 
large  amount  of  personal  property,  of  which  the  defendant 
took  possession,  and  holds  as  her  individual  property,  and 
refuses  to  apply  to  the  payment  of  the  husband's  debts. 
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ily  relief  asked  is  a  personal  judgment  against  the 

for  the  amount  of  the  note  and  interest, 
nk  the  demurrer  in  this  case  was  properly  sustained. 
;  clear  that  a  feme  covert  is  not  competent  to  enter 
racts  so  as  to  give  a  personal  remedy  against  her. 

she  may  become  entitled  to  property  for  her  sepa- 
she  is  no  more  capable  of  contracting  than  before. 

pledge  her  separate  property,  and  make  it  answer- 
ler  engagements,  but  no  perscmal  decree  can  be 
inst  her ;  the  court  must  proceed  m  rem  against  the 

I  Mylne  &  Craig,  105,  Aylett  v.  Ashton;  i  Madd. 
icis  V.  Wigzell.  That  the  rights  of  others  to  deal 
irried  woman  as  a  feme  sole,  are  limited  by  provisions 
ts  to  her  separate  use,   is   the   principle   of   all   the 

Jurisdiction  on  this  subject;  4  Mylne  &  Craig,  87, 
V.  Davis ;  12  Grattan,  425,  430,  Nixon  v.  Rose  53  John, 
[.  E.  Church  V.  Jaques.  Such  being  the  origin  of  the 
must  be  restricted  to  some  proceeding  against  the 

and  can  not  authorize  a  personal  decree  or  judg- 

»te  in  this  case,  independent  of  any  claim,  to  charge 
'ate  estate  of  the  defendant  as  a  feme  covert,  was,  at 

esent  action  is  not  brought  to  charge  any  property 
ay  have  b«en  held  by  the  defendant  as  separate 
To  create  such  a  charge  an  intention  must  be  alleged, 
ay  he  express  or  may  be  implied  from  the  circum- 
Whether  such  an  intention  actually  existed  in  this 
•ould  be  interred,  need  net  be  decided,  as  the  case  is 
ght  with  that  view.  A  personal  demand  is  asserted, 
clearly  could  not  arise  upon  the  note.  Was  it  cre- 
iny  subsequent  promise?  For  this  subsequent  prom- 
msideration  is  stated  or  claimed.  Something  is  said 
earance,  but  a  forbearance  of  a  claim  which  has  no 
:  can  not  be  a  consideration.  There  must  be  some- 
Forbear,  or  there  can  be  no  forbearance, 
dgment  must  be  affirmed. 
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When  a  petition  sets  forth  a  contract  for  the  sale  and  delivery  of  goods^ 
to  be  delivered  in  lots,  at  different  times,  and  assigns  two  breaches, 
one  that  those  actually  delivered  did  not  correspond,  in  quality,  witk 
the  terms  of  the  contract;  the  other,  that  a  portion  contracted  for 
were  not  delivered  at  all :  this  constitutes  two  distinct  causes  of  ac- 
tion, which  the  code  requires  to  be  separately  stated;  and  the  peti- 
tion, if  faulty  in  this  respect,  will,  on  motion,  be  required  to  be 
remodeled. 

Special  Term. — On  motion,  by  defendants,  to  require  the 
plaintiffs,  in  their  amended  petition,  to  separate  their  causes  of 
action  into  distinct  counts.  The  contents  of  the  amended 
petition  are  sufficiently  stated  in  the  decision. 

King,  Anderson  &  Sage  and  Edward  Woodruff,  for  friain- 
tiffs. 

Tilden,  Rairden  &  Curwen,  for  defendants. 

Storer,  J.  The  defendants  move  to  strike  out  portions  of 
the  plaintiffs'  petition,  and  to  require  them  to  make  separate 
claims,  as  it  is  assumed  that  distinct  causes  of  action  are 
blended  in  the  count. 

The  plaintiffs  declare  upon  a  contract,  which  they  aver 
was  made  by  them  with  defendants,  for  the  sale  and  ddivery 
of  "four  hundred  tierces  of  beef,  to  -be  sugar-cured,  sweet, 
and  every  way  of  good  and  merchantable  quality,  properly 
canvased,  and  packed  in  good  and  sufficient  tierces,  proper 
and  ready  for  shipment  to  the  plaintiff  in  New  York,  and 
to  be  delivered  in  lots  of  not  less  than  twentv-five  tierces 
each,  viz:  One  hundred  tierces  in  the  month  of  May,  1855; 
one  hundred  tierces  in  June;  one  hundred  in  July;  and  one 
hundred  in  August;  to  be  paid  for  by  plaintiffs  at  the  rate 
of  eleven  cents  per  pound."  It  is  then  averred  that  the 
defendants  delivered^  upon  the  Contract,  in  May  and  June, 
two  hundred  and  one  tierces  of  beef,  which  were  stated  in 
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)f  lading,  to  weigh  53,850  pounds,  for  which  quan- 
laintids  paid  the  defendants;  and  further,  the  plain- 
that  they  were  ready,  willing,  and  able  to  have  re- 
d  paid  for  the  remainder  of  the  beef,  if  the  defend- 
lelivered  it.  There  is,  then,  this  allegation:  "But  the 
s  did  not,  nor  would  not  furnish  and  deliver  to 
iffs  four  hundred  tierces  of  beef,  as  contracted  for. 
antrary,  the  two  hundred  and  one  already  delivered 
such  as  they  contracted  to  sell  and  deliver,  in 
JT  quality,  by  means  of  which  they  were  compelled 
a  great  loss,  for  which  they  claim  the  defendants 
mnify  them." 

so  claimed,  that  in  consequence  of  the  non-delivery 
nainder  of  the  beef,  they  have  been  deprived  of  the 
lich  they  would  have  derived  frcun  the  sale  thereof; 
lis  they  ask  remuneration. 

ident  the  plaintifis  assert  two  causes  of  action ;  and 
ion  is,  are  they  such  as  the  code  requires  to  be  sep- 
ated?  The  language  of  section  86  is:  "Where  the 
ontains  more  than  one  cause  of  action,  each  shall 
tely  stated  and  numbered." 

can  be  no  objection  to  the  joinder  of  both  these 
F  action  in  the  petition,  as  assumpsit  would  lie, 
le  code,  for  each,  and  the  same  pleas  might  be 
both.  But,  as  well  before  the  code,  as  now,  in 
h  case  there  must  he  separate  counts, 
our  present  practice,  especially,  the  plaintiffs  ought 
d  to  the  requisition  of  our  new  system,  not  only  to 
as  far  as  practicable,  the  legal  distinctions  that 
veen  the  causes  of  action  embraced  in  their  petition, 
lable  the  defendants  to  answer  fully,  definitely,  and 
)  that  the  facts  alleged  may  be  traversed  or  admitted, 
court  be  able  to  understand  the  precise  points  in 
sy. 

1st  require  the  plaintiflfs  to  remodel  their  petition,  by 
1  distinct  clauses,  the  claims.  First,  upon  the  war- 
quality,  which  is  alleged  as  the  ground  to  recover 
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the  amount  of  loss  sustained  by  the  assumed  unsoundness 
of  the  beef.  Secondly,  upon  the  breach  of  contract  to 
deliver  the  remaining  two  hundred  tierces.  Thirdly,  for 
the  deficiency  in  the  weight,  as  paid  for,  and  what  it  act- 
ually should  be. 

Other  questions  are  made,  but  we  do  not  think  it  proper 
to  prejudge  the  case  by  affirming  general  principles,  which 
it  may  not  be  just  to  either  party  to  apply  until  the  action 
is  tried  upon  its  merits. 

There  is  much  in  the  petition,  by  way  of  narration,  that 
might  be  dispensed  with,  and,  as  a  general  rule,  ought  to  be 
omitted,  it  being  the  statement  of  evidence  rather  than  the 
pleading  of  a  fact  necessary  to  make  out  the  plaintiffs'  case. 
We  will  not  now  indicate  what  should  have  been  left  out, 
but  permit  the  plaintiffs  to  restate  their  causes  of  action.  The 
fault  is  not,  as  we  find,  from  the  pleadings  submitted  to  us 
in  a  great  majority  of  cases,  that  there  is  too  much  averred, 
but,  on  the  contrary,  by  far  too  little.  While  we  should 
guard  the  code  from  abuse  on  the  one  hand,  by  the  repeti- 
tion of  the  same  facts  and  all  unnecessary  verbiage,  espec- 
ially the  use  of  words  strung  together  to  describe  the  same 
fact,  when  they  are  all  synonymous,  we  must  vindicate  the 
system,  by  requiring  at  least,  a  clear  and  explicit  setting 
forth  of  the  cause  of  action  in  language  that  is  not  equiv- 
ocal, or  so  brief  that  it  may  require  other  words  to  be  inter- 
posed before  it  can  be  understood. 

The  motion  to  compel  the  causes  of  action  to  be  restated, 
and  the  petition  to  be  remodeled,  is  granted. 
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McGregor,  Assignee  op  George  Milne  &  Co.  v. 

;i0VINGT0K  AND  LEXINGTON  RAILROAD  COMPANY. 

ract  of  sale  of  personal  property,  at  a  given  price,  to  be 

to  the  lowest  sum  accepted  by  the  vendor  at  future  sales 

given  period,  is  not  void  as  a  wager. 
by  a  corporation  of  its  own  obligations  for  the  payment  of 
such  as  railroad  bonds,  is  a  contract  for  the  loan  of  money. 
TS  not  what  the  form  of  a  transaction  may  be.  where  one 
Ivances  money  to  another,  to  he  repaid  at  a  future  day,  it  is 
ind  if  the  sum  to  be  repaid  be  greater  than  the  sum  advanced, 
'ful  interest,  the  contract  is  tisurious,  and  will  not  be  en- 
:iiher  at  law  or  in  equity. 
tute  of  December  ts.  1852,  relating  to  the  sale  of  bonds  of 

companies,  3  Curwen,  2093,  authorizing  the  sale  of  such 
t  such  prices  as  the  directors  may  choose  to  take,  does  not 

foreign  corporations. 

AL  Term. — Proceeding  in  error  to  reverse  a  judg- 
dered  at  the  June  special  term,  a.  d.  1856,  in  favor 
fendant  upon  a  demurrer  to  the  plaintiff's  amended 

nended  petition  averred  that  the  defendant,  a  body 
■  under  the  laws  of  the  State  of  Kentucky,  scAd  the 
assignors,  George  Milne  &  Co.,  in  April,  1854, 
ve  of  defendant's  second  mortgage  bonds  of  $1,000 
the  price  of  eighty-seven  and  a  half  cents  on  the 
lat  at  the  time   there    was    no   established    market 

said  bonds ;  that  it  was  then  agreed,  on  the  part  of 
t,  that  in  case   it   should   dispose   of   any   other   of 

class  of  bonds,  in  the  city  of  Cincinnati,  before  the 
ptember  next  ensuing,  at  a  less  rate,  the  defendant 
fund  to  Milne  &  Co.  the  difference  between  the 
m  at  which  they  should  be  thus  sold  and  the  price 
ly  Milne  &  Co.;  that  the  sum  paid  by  Milne  &  Co. 
intended  as  an  absolute  payment,  but  a  contingent 
only,  the  true  price  to  be  paid  by  Milne  &  Co. 
g  tipon  the  subsequent  sales  of  bonds  of  that  class 
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and  description,  by  the  company,  and  to  be  fixed  at  the 
same  rate,  in  the  event  of  lower  subsequent  sales  being  made; 
that  defendant,  within  the  time  specified,  did  sell  its 
bonds,  in  the  Cincinnati  market,  at  the  rate  of  seventy  cents 
on  the  dollar;  the  difference  between  which  and  the  sum 
advanced,  plaintiff  seeks  to  recover,  and  demands  judgment 
for  it. 

Corwine,  Hayes  &  Rogers,  for  plaintiff  in  error. 

Lord  &  Wright,  for  defendant  in  error. 

SpKncer,  J.,  delivered  the  opinion  of  the  court. 

If  the  bonds  sold,  or  agreed  to  be  sold,  in  this  case,  had 
been  the  bonds  of  another  company  or  person  than  the 
defendant,  I  am  of  the  opinion  that  the  plaintiff  would  hayc 
shown  a  good  cause  of  action.  In  that  event,  the  case 
made  s^ibstantially  is,  that  the  parties  were  contracting  for 
the  purchase  and  sale  of  an  article  as  to  which  there  was  no 
certain  or  then  established  market  value,  but  in  considera- 
tion that  Milne  &  Co.  would  advance  a  certain  sum,  defend- 
ant agreed  that  they  should  have  the  bonds  at  that  price 
certain,  and  at  the  lowest  sum  for  which  they  should  be  sold 
during  the  ensuing  season.  This  is  not  a  wager  upon  the 
market  value  of  the  bonds,  during  the  season  stipulated  for, 
but  a  contract  to  sell  the  bonds  at  the  lowest  sum  they  may 
have  been  sold  for  during  the  season,  the  price  in  any  event 
not  to  be  more  than  the  sum  advanced.  The  sale  is  abso- 
lute ;  the  price  may  depend  upon  a  contingency,  or  be  fixed 
by  a  future  agreed  event.  Or  the  contract  may  be  consid- 
ered, in  another  aspect,  as  one  where  the  vendor  stipulates, 
in  consideration  that  the  vendee  purchases  at  a  certain  price, 
that  the  market  value  of  the  article  shall  not  be  less  within 
a  given  period.  This  is  a  contract  which  may  be  beneficial 
to  both  parties,  and  therefore  is  not  in  the  nature  of  a  wager. 
It  benefits  the  vendor  in  securing  a  certain  sale  of  the  prop- 
erty,  and   it  benefits   the  vendee  in  securing  himself,  for  a 
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leriod,  against  a  depreciation  ol  the  article  in  the 

le  case  really  presented  is  not  one  of  a.  sale  o{ 
with  a  stipulation  as  to  future  price,  but  a  case  of 
f  money,  by  the  defendant  from  Milne  &  Co.,  the 
which  are,  that  Milne  &  Co.  advance  a  certain  sum, 
the  bonds  of  the  company  for  repayment  at  a  fu- 
,  discounting  them  at  a  greater  rate  of  interest, than 
d  by  law.  And  the  real  aspect  of  this  petition  is, 
I  plaintiff  asking  specific  performance  of  a  contract 
n  of  money  upon  usurious  term.s ;  that  is,  the  court 
ntially  called  upon  to  require  the  defendant  to  sub- 
a  sale  of  its  own  paper,  discounting  therefrom 
r  cent,  of  its  value. 

ters  not  what  the  form  of  a  transaction  may  be, 
le  party  advances  money  to  another,  to  be  repaid  at 
day,  it  is  a  loan ;  and  if  the  sum  to  be  repaid  be 
than  the  sum  loaned,  with  lawful  interest,  the  con- 
usurious,  and  will  not  be  enforced,  either  at  law  or 

;ht,  and  perhaps  would  have  been  otherwise,  had 
ndant  been  an  incorporation  created  by  the  laws  of 
3y  the  act  relating  to  the  sale  of  bonds  of  railroad 
es.  3  Curwen,  2093,  passed  December  15.  1852,  it  is 
"That  the  directors  of  any  railroad  company, 
;d  to  borrow  money,  and  to  execute  bonds  or  prom- 
)tes  therefor,  may  sell,  negotiate,  mortgage  or  pledge 
e,  etc.,  at  such  rates  and  for  such  prices  as  in  the 
of  the  directors,  will  best  advance  the  interest  of 
npany,  and  if  such  notes  or  bonds  are  sold  at  a  dis- 
tich sale  shall  be  as  valid  in  every  respect,  and  such 
5  as  binding  for  the  respective  amounts  thereof,  as  if 
e  sold  at  their  par  value." 

aw  evidently  applies  to  domestic  corporations  only, 
intended  to  enlarge  the  power  conferred  upon  rail- 
npanies  by  prior  acts,  to  borrow  money  at  a  rate  of 
not  exceeding  seven  per  cent.     It  has  no  application 
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to  foreign  corporations,  as  to  whom  the  same  provisions  in 
regard  to  loans  of  money  apply,  as  to  private  individuals, 
or  other  companies. 

Upon  the  whole  case,  then,  we  are  of  opinion  that  the 
demurrer  was  properly  sustained,  and  the  judgment,  there- 
fore, will  be  affirmed. 

Judgment  affirmed; 


Milius  &  Brother  v.  W.  E.  Marsh,  et  al. 

1.  It  is  too  late  to  ask  upon  a  trial,  or  final  hearing,  for  the  dismissal 
of  an  action  for  the  want  of  other  proper  parties;  whenever  there  is  a 
defect  of  parties,  the  defendant  may  demur  and  set  up  the  fact 

2.  The  whole  theory  of  the  code  practice  is  founded  upon  the  leading 
idea  that  an  action,  once  pending,  shall  not  be  permitted  to  fail  if  by 
amendment  any  defects  in  pleading  can  be  remedied. 

3.  The  court  are  not  required  to  await  the  presence  of  attorneys  or 
their  clients,  when  it  is  desirable  to  reinstruct  the  jury  upon  matters 
of  law. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  by  Gholson,  J.,  in  favor  of  Marsh,  plaintiff 
below,  at  May  term,  A.  D.  1857. 

The  facts  are  sufficiently  stated  in  the  decision. 

Pugh  &  Kirk,  for  plaintiffs  in  error. 

Strait  &  HoUister,  for  Marsh,  defendant  in  error. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  Marsh,  filed  his  petition  below,  at 
special  term,  against  Dorr  &  Arnold,  and  the  plaintiff  in  error, 
claiming  that  he  had  recovered  judgment  at  the  January 
term,  1857,  of  this  court,  against  Dorr  &  Arnold,  for  $231. 
who  were  insolvent,  and  have  no  property  that  can  be  sub- 
jected by  execution ;  and  that  Milius  &  Brother,  the  plain- 
tiffs in  error,  were  indebted  to  Dorr  &  Arnold  to  a  similar 
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which  sum,  he  charged,  ought  to  be  subjected  to  the 
of  his  judgment. 

fendants,  Milius  &  Brother,  answered,  and  the  case 
lown  to  be  tried  before  Gholson,  J.;  the  question 
i  being  whether  such  indebtedness  existed  as  was 
V  plaintiff.  As  the  proceeding  was  in  the  nature  of 
K^uity,  it  seems  a  jury  was  impanneled  to  pass  upon 
Testimony  was  admitted  to  prove  them,  and  while 
was  pending  before  the  jury  the  counsel  for  Milius 
r  moved  the  court  to  dismiss  the  proceedings  for  the 
proper  parties.  He  also  asked  the  court  to  charge 
Dorr  &  Arnold  were  only  part  of  a  finn  interested 
ent  of  the  suit,  and  were  not  interested  as  the  firm 
&  Arnold,  the  jury  must  find  for  Dorr  &  Arnold." 
t  WES  also  asked  to  charge  "that  if  Dorr  &  Arnold 

■  an  assignment,  and  thereby  lost  their  interest  in  the 
jy  were  not  the  proper  parties,  and  the  jury  must 
Jilius  &  Brother,"  The  court  refused  these  several 
IS  they  were  made,  and  gave  the  case  to  the  jury, 
ed,  and,  not  being  able  to  agree,  returned  to  the 
ler  the  charge  of  the  sheriff  and  asked  for  instruc- 
n  some  point  of  law  connected  with  the  case. 
;e  repeated  to  them  his  former  charge ;  whereupon 
ed,  and  afterward  agreed  upon  their  verdict. 

:he  jury  came  into  court  for  instructions,  neither  the 
s,  Milius  &  Brother,  nor  their  counsel,  were  present, 
:  appears,  by  the  bill  of  exceptions,  they  had  been 
1  the  different  court  rooms  but  could  not  be  found. 
;  now  asked  to  reverse  the  judgment  of  the  court 

■  the  refusal  of  the  judge  to  allow  the  various  mo- 
the  defendants,  already  referred  to,  as  well  as  for 
itructions  to  the  jury  after  they  had  retired  to  delib- 
I  when  the  defendants  and  their  counsel  were  absent 
t. 

be  readily  seen  that  the  action,  in  which  these  pro- 
were  had,  was  equivalent  to  a  creditor's  bill ;  and 
ey  can  be  effectual,  there  must  be  a  final  decree  of 

I) 
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the  court  upon  the  facts  found.  That  decree  is  to  be  renderetl 
upon  the  whole  case,  and  the  verdict  of  the  jury  is  but  evi- 
dence; it  is  not  conclusive  upon  the  court,  who  will  pass 
upon  the  whole  subject-matter  without  the  interposition  of  a 
jury. 

If  a  jury  is  called,  it  is  but  to  aid  the  judge  in  forming  his 
opinion,  and  their- only  function  is  to  pass  upon  the  facts,  as 
they  are  submitted  to  the  court,  to  establish  or  defeat  the 
claim  set  up  by  the  plaintiff.  Hence,  all  questions  of  plead- 
ing, and  all  defects  in  the  form  of  action,  are  to  be  deter- 
mined solely  by  the  court.  They  do  not  belong  to,  nor  can 
they  be  considered  by,  the  jury. 

When  the  judge  was  asked  to  dismiss  the  action  for  the 
defect  of  parties,  when  the  case  was  on  trial,  he  very  prop- 
erly denied  the  motion.  It  was  not  the  time  to  interpose  the 
objection,  as  the  party  making  it  is  supposed  to  have  known, 
when  he  filed  his  answer,  who  the  proper  parties  were,  and 
might,  upon  application  to  the  court,  have  required  them  to 
be  made  defendants. 

By  the  third  clause  of  section  372  of  the  code,  authority  is 
conferred  upon  the  court  to  dismiss  an  action,  without  preju- 
dice to  a  future  action,  for  the  want  of  necessary  parties,  but 
this  is  left  to  the  sound  discretion  of  the  judge  before  whom 
the  case  is  to  be  tried.  In  no  case  can  he  be  suffered  arbi- 
trarily, or  as  a  matter  of  course,  to  exercise  or  exceed  the 
power. 

The  whole  theory  of  our  system  of  practice  is  founded 
upon  the  leading  idea  that  the  action  once  pending,  shall 
not  be  permitted  to  fail  if,  by  amendment,  any  defects  in 
pleading  can  be  remedied.  Hence,  the  most  liberal  per- 
mission is  given  to  either  party  to  change  the  allegations  in 
the  petition  or  answer,  and  to  alter  or  redress  the  frame- 
work of  both  or  either  so  as  to  present  the  true  cause  oi 
action;  thus  correcting  all  conceivable  errors,  and  while 
the  parties  are  in  court,  compelling  them  to  exhibit  their 
whole  case.    This  is  the  result  of  a  just  construction  of  the 
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sections  in  chapter  vii,  title  vii,  of  the  code,  as  also 

J4>  35.  2'^'  27  3nd  40,  under  title  iii. 

rver,  then,  there  is  a  defect  of  parties,  the  defend- 

demur,  and  set  up  the  fact;  or,  if  the  court  should 

the  objection,  upon  trial,  they  may  direct  the 
arties  to  be  made.  In  no  conceivable  case,  except 
:  parties  in  litigation  have  been  negligent,  or  when 
t  are  asked  to  dismiss  the  action  without  prejudice, 
e  said  that  a  petition  should  be  dismissed  for  the 
parties,  if,  by  any  mode  or  construction  known  to 
,  the  perscMis  alleged  to  be  interested  can  be  corn- 
appear. 

the  enactment  of  the  code,  even  a'  suit  did  not 
■  the  defect  of  parties.  The  defendant  under  our 
light  plead  the  matter  in  abatement,  suggesting  the 
'f  the  parties  who  were  interested  as  joint  con- 
or  otherwise,  and  have  process  then  issued  to  make 
rties ;  the  non-joinder  did  not,  as  at  common  law, 
e  action  in  any  manner.  And  If  no  [4ea  in  abate- 
is  filed,  the  plaintiff  might  recover  against-  the 
ts  who  were  named,  however  others  might  have 
lie  upon  the  same  instrument.     He  was  bound  only 

his  cause  of  action,  as  he  alleged  It  in  his  declara- 
1  could  not  be  defeated. by  any  proof  on  trial  that 
!y  of  the  debtors  were  sued. 

present  case,  the  firm  of  Dorr  &  Arnold,  it  seems, 
iposed  of  more  persons  than  those  against  whom 
on  was  filed,  and  without  any  objection  being  urged 
rrer,  or  answer  on  the  part  of  the  defendants,  Milius 
er,  and  while  the  members  of  Dorr  &  Arnold  were 
t  for  answer,  admitting,  thereby,  the  allegations  af 
ion,  it  was  attempted  on  the  trial  to  dispose  of  the 
ase   in    the   very   summary   way    we   have   already 

idge,  very  properly,  we  think,  overruled  the  motion 
lefendants,  and,  with  equal  propriety,  refused  to 
s  was  requested. 
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II.  Another  charge  seems  to  have  been  asked  of  the 
judge,  which  required  of  him  to  inform  the  jury  that  if 
they  believed  that  an  assignment  had  been  made  by  Dorr 
&  Arnold,  of  the  claim  sought  to  be  subjected  by  the  plain- 
tiff, before  the  petition  was  filed,  the  action  could  not  be 
sustained. 

On  a  careful  examination  of  the  bill  of  exceptions,  it 
does  not  appear  that  there  was  any  evidence  to  authorize 
such  a  charge,  and  it  would  therefore  be  an  hypothetical  one 
if  gfiven.  No  court  is  required  thus  to  charge  a  jury;  their 
duty  is  to  deal  with  facts,  not  supposition — to  state  the  law 
fully,  as  it  arises  upon  the  testimony  before  them ;  all  else  is 
mere  supererogation. 

III.  It  is  charged  also  as  error  that  the  judge  gave  in- 
structions to  the  jury  after  they  had  retired,  when  the 
defendants  and  their  counsel  were  absent,  and  the  claim  is 
asserted  that  he  had  no  such  right. 

Tlie  bill  of  exceptions  discloses  the  fact  that  the  defend- 
ants' counsel  was  called,  but  could  not  be  found  in  the 
court-room,  and  the  judge  being  requested  by  the  jury  to 
reinstruct  them,  permitted  them  to  come  into  court,  when 
he  restated  his  former  charge. 

We  find  in  this  nothing  that  was  not  strictly  appro- 
priate to  his  judicial  duty ;  -in  fact,  nothing  that  he  was  not 
bound,  in  justice  to  the  case  and  the  parties  arlso,  to  do, 
when  requested  by  the  jury. 

It  has  been  the  usual  practice  in  all  our  courts,  and  has, 
as  we  understand,  never  been  doubted ;  any  other  rule  would 
require  the  court  to  refuse  instruction,  required  to  enlighten 
the  jury  upon  any  legal  question,  unless  it  was  done  in  the 
presence  of  the  counsel  for  both  parties.  And  if  their 
presence  could  not  be  obtained,  the  jury  could  derive  no 
assistance  from  the  court. 

We  know  of  no  rule  requiring  us  to  send  for  counsel 
when  the  jury  ask  for  such  instructions,  or  when  they 
render  their  verdict.  Both  parties  are  supposed  to  be  rep- 
resented in   court  at  all  times  by  their  counsel;  and  the 
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is  a  general  rule,  is  bound  by  the  acts  of  his  counsel, 
1  be  those  of  omission  or  commission. 
m  270  of  the  code,  we  are  satisfied,  confers  all  the 
necessary  to  sustain  the  court  in  the  course  they 
They  are  there  authorized  to  charge  the  jury 
ny  matter  of  law  in  their  discretion,  but  can  not 
or  give  their  recollection  of  the  testimony,  unless 
presence  of,  or  after  notice  to,  the  parties  or  their 

jistinction  is  an  obvious  one,  and  the  reason  of  it 
t. 

ge  may  very  readily  mistake  the  evidence,  and  have  a 
Ferent  view  of  it  from  that  impressed  upon  the  jury; 
is  supposed,  in  theory,  at  least,  to  know  their  view, 
expression  of  it  is  final  until  it  is  reversed  on  error, 
the  verdict  of  the  jury  had  been  rendered,  the  court 
a  formal  judgment,  in  which  all  the  facts  necessary 
orize  a  recovery  by  the  plaintiffs,  are  specifically 
md  we  may  well  conclude  there  was  sufficient  evi- 
n  the  case  before  him  to  sustain  the  action.  We 
mclude  there  was,  and  as  there  is  no  allegation  to 
trary  in  the  bill  of  exceptions,  we  ought  to  apply 
I  inference,  "omnia  bene  et  rife  sunt  acta." 
nent  affirmed. 


Nhville  &  Co.  V.  Administrator,  etc.,  of  Stephen 

H.AMIIO,  DECE.VSED. 

q>osition  of  a  plaintiff,  takrn  during  the  pendency  of  the  suit, 
idmissible  on  the  trial  when  the  defendant  has  since  deceased, 
administration  of  justice,  the  advisability,  or  competency,  of 
lents  of  evidence  Tnnsi  depend  on  the  State  of  fact  existing 
hey  are  presented  for  examination. 

RAL  Term. — Proceeding  in  error  to  reverse  a  judg- 
Gholson,  J.,  rendered  for  the  defendant  at  the  special 
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tenn  of  February,  A.  D.  1857.  During  the  pendency  of  the 
suit,  Stephen  Hambo,  the  original  defendant,  died,  and  there- 
upon the  cause  was  revived  against  John  C,  Holzhab,  ad- 
ministrator of  defendant's  estate. 

The  facts  sufficiently  appear  in  the  decision. 

Mills  &  Hoadly,  for  plaintiffs  in  errcM*. 

Stallo  &  Leake,  for  defendant  in  error. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  prosecuted  their  suit  in  special  term, 
against  the  defendant,  and,  upon  the  trial,  offered  in  evidence 
the  deposition  of  one  of  them,  taken  before  the  death  of  the 
defendant's  intestate.  The  deponent  was  a  non-resident:  and, 
at  the  time  he  testified,  was  a  competent  witness,  and  the 
<]ue£tion  arose  whether  his  testimony  could  be  received,  the 
original  defendant  having  deceased  since  it  was  taken.  The 
judge  rejected  it;  his  opinion  being  excepted  to,  and  we  are 
now  asked  to  hold  that  he  erred  in  doing  so. 

By  section  349  of  the  code,  "when  a  deposition  has  been 
once  taken,  it  may  he  read  in  any  stage  of  the  same  action 
or  proceeding,  or  in  any  other  action  or  proceeding  upon  the 
same  matter,  between  the  same  parlies,  subject,  however,  to  all 
such  exceptions  as  may  be  taken  thereto,  under  the  provisions 
of  Title  10."  This  title  includes  the  general  head  of  evidence, 
defining  who  are  competent  witnesses,  as  well  as  the  mode  of 
taking  their  testimony.  A  very  serious  innovation  upon  the 
long  established  rules  of  competency  and  incompetency,  is 
introduced  by  section  313,  wiiich  prohibits  a  party,  otherwise 
competent,  by  section  310,  from  testifying,  "where  the  ad- 
verse party  is  the  executor  or  administrator  of  a  deceased  per- 
son, when  the  facts  to  be  proved  transpired  before  the  death 
of  such  deceased  person," 

In  the  case  before  us,  it  can  not  be  contended  that,  if  the 
plaintiff,  whose  deposition  is  offered,  had  been  present,  and 
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fered  himself  as  a  witness,  his  testimony  would  be  received, 
e  was  clearly  incompetent,  by  the  express  language  of  sec- 
m  313.  If,  then  he  could  not  be  admitted  to  testify,  it 
)uld  seem,  necessarily,  to  follow,  his  previous  deposition 
uld  not  be  permitted  to  be  read. 

Such,  we  think,  must  be  the  true  construction  of  the  code. 
i  give  any  other,  we  must  charge  it  with  inconsistency. 
Under  the  former  practice  of  our  courts,  a  question  very 
nilar  to  the  present,  in  principle,  was  considered  in  17  Ohio, 
,  Fagin  v.  Cooley's  Adm'r;  and  it  was  there  held,  that  ''a 
position  can  not  be  read  in  evidence  on  a  trial  at  law, 
iless  the  deponent  would  be  a  ctHnpetent  witness,  if  person- 
y  present  in  court,"  and  this  decision  was  in  harmony  with 
e  ruling  of  other  courts  upon  the  same  question. 
We  suppose  that  the  mere  taking  of  a  deposition,  on  notice 

the  adverse  party,  does  not  constitute  the  testimony,  thus 
ven,  legal  evidence.     It  is  still  open  to  objection;    and   in 

cases  where  the  deponent,  though  originally  competent, 
comes  incompetent  at  the  time  tt  is  offered  in  evidence,  it 
jst  be  rejected;  17. S.  &  R,  412,  Chess  v.  Chess;  14  Mass. 
6,  Le  Baron  v,  Crombie. 

There  may  be  exceptions  to  the  rule  when  the  incompe- 
icy  is  induced  by  the  adverse  party;  but  we  find  no  devia- 
in  from  it  when  the  disability  is  brought  about  by  the  wit- 
ss  himself,  or  even  by  the  act  of  God. 
It  is  urged  upon  us,  by  counsel,  that  the  ruling  of  the  judge 

special  term,  if  adopted  as  the  true  construction  of  the 
de,  may  produce,  in  many  cases,  very  great  injury  to  suit- 
5,  who  will  thus  be  deprived  of  the  benefit  of  important, 
rhaps,  even  their  only  testimony.  This  argument,  like 
iny  others,  "ab  inconvenienti,"  may  be  entitled  to  considera- 
in  in  cases  exceedingly  doubtful,  .or  where  the  operation  of 
e  law,  depending  upon  judicial  construction  only,  will  be 
ipressive  and  urgent ;  but  in  the  greater  number  of  cases, 
e  evil  alluded  to  can  not  possibly  exist.  The  death  of  wit- 
sses,  before  a  trial  of  the  case,  whether  their  testimony  has 
en  taken  c»-  not,  is  a  fact  that  may  always  occur,  and  one 
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that  equally  affects  all  the  litigant  parties.  The  courts  can 
not  provide,  for  such  a  result,  a  substitute,  or  remedy,  if  it 
occurs.  In  the  administration  of  justice,  the  instruments  of 
evidence,  as  to  their  admissibility  or  competency,  must  depend 
on  the  state  of  tact  existing  when  they  were  presented  for 
examination.  If  they  can  not  then  be  properly  received  as 
testimony,  no  previously-supposed  competency  can  avail. 
Judgment  afhrmed. 


John  C.  Smith  v.  Robert  Bowler. 

1.  A  contract  tor  services,  not  to  be  performed  within  the  year,  can 
not  be  enforced,  unless  reduced  to  writing  and  signed  by  the  party  to 
be  charged  thereby;  part  performance  for  two  years  will  not 
strengthen  a  claim  for  services,  originally  agreed  to  be  rendered  for 
more  than  three  years. 

2.  An  action  for  fraud  and  deceit  must  be  founded  on  a  misrepresenta- 
tion of  an  existing  Fact,  and  can  not  be  based  on  a  future  occurrence. 
or  on  an  act  to  be  done;  there  must  be  knowledge,  at  the  time,  in  the 
party  who  is  charged  with  fraud  or  deceit. 

3.  In  a  contract  for  a  performance  at  a  future  day,  the  mental  reserva- 
tion of  one  party  that  he  will  not  abide  the  agreement,  can  not 
change  its  nature  or  destroy  its  obligation.  The  court  must  deduce 
the  intention  from  the  acts  and  conduct  of  the  parties. 

4.  An  allegation,  that  the  defendant  has  fraudulently  prevented  the 
plaintiff  from  performing  the  contract,  since  he  has  refused  to  give 
him  a  memorandum  in  writing  of  its  terms,  as  he  had  assured  the 
plaintiff  he  would  do,  does  not  raise  the  implication  of  fraud  or 
deceit;  for,  whether  the  defendant  so  refused  or  not.  it  does  not  fol- 
low but  that  the  agreement  would  have  been  complied  with  at  the 
time  fixed  (or  its  performance. 

SpEctAi,  Teem. — On  de^nurrer  to  petition.  TTie  plaintiff, 
in  the  petition,  states  that  in  May,  1855,  ^^  was  employed  in 
a  banking-house,  in  Cincinnati,  as  book-keeper,  at  the  annual 
salary  of  $2,000,  with  the  prospect  of  advancement.  While 
thus  engaged,  the  defendant,  who  was  then  the  leading  man- 
aging member,  and  capitalist,  of  the  firm  of  Carney,  Swift 
&  Co.,  approached  him  with  the  offer  of  a  salary  of  $2,000 
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T  annum,  if  he  would  leave  his  situation  at  the  bank,  and 
nnect  himself  with  the  last-named  firm ;  which  it  is  averred 
e  plaintiff  promptly  declined,  on  the  ground  that  he  would 
it  leave  his  place  unless  greater  inducements  were  offered 
an  those  already  held  out  to  him  to  remain.  After  this, 
d  during  the  same  month,  he  states  that  the  defendant  wrote 
m  a  note,  asking  another  interview,  and  intimating  that  he 
d  a  new  proposition  to  make,  and  so  advantageous  that  the 
lintiff,  he  believed,  would  certainly  accept  it.  The  inter- 
;w  took  place,  when  the  following  offer,  it  is  alleged,  was 
ide  by  the  defendant,  viz:  "The  defendant  to  pay  the  plain- 
F  $2,000  per  annum  for  his  services  as  book-keeper,  to  the 
partnership  of  Carney,  Swift  &  Co.,  which  would  termi- 
te on  the  first  day  of  July,  1858 ;  and  after  the  expiration 
said  term,  the  defendant  to  give  him  an  interest  as  partner 
a  new  firm  to  be  formed  by  the  same  parties,  equal  to 
.000  per  annum,  or  to  give  him  a  salary  of  a  similar  amount 
■  his  services  to  be  rendered  to  the  new  firm."  To  secure 
s,  the  defendant,  it  is  averred,  offered  his  individual  guar- 
ty,  but  it  was  not  given.  This  proposition  was  accepted, 
d  on  July  i,  1855,  the  plaintifT  entered  the  seirice  of  Car- 
y.  Swift  &  Co.,  and  continued  there  until  July  i,  1857, 
len  he  left  their  employment  because,  as  he  averred,  the 
Fendant  refused  to  perform  his  part  of  the  contract. 
The  plaintiff  then  charges  that  he  was  induced  by  the 
lucements,  held  out  to  him  by  the  defendant,  of  future  ad- 
ncement,  and  a  future  salary  of  $5,000,  to  leave  his  former 
iployment;  that  he  has  frequently  demanded  of  defendant 
ecognition  of  the  comract  for  future  interest  and  advance- 
:nt,  and  his  written  guaranty  for  the  fulfillment  of  his  con- 
ct,  but  he  refuses  to  recognize  the  contract  or  to  give  a 
itten  guaranty,  or  any  writing  on  the  subject,  and  denies 
it  any  such  contract  was  ever  made.  It  is  then  averred, 
it  by  reason  of  the  false,  fraudulent,  and  deceitful  strata- 
ms  and  devices  thus  employed  by  the  defendant,  the  plain- 
'  was  prevailed  on  to  enter  the  service  of  Carney,  Swift  & 
i.,  and  abandon  his  former  position,  with  his  prospect  of 
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advancement;  and  these  promises  are  averred  to  have  been 
willfully  and  purposely  held  out,  by  defendant,  to  impose  on 
the  plaintiff,  without  any  intention,  on  the  part  of  the  defend- 
ant, to  perform  them.  For  all  which  he  claims  damages  in 
$6,000. 

Thomas  C.  Ware,  for  plaintiff. 

George  H.  Pendleton,  for  defendant. 


Stoker,  J.  This  is  an  action  professedly  to  recover  dam- 
ages for  fraud  and  deceit. 

Several  questions  have  been  argued  by  counsel,  which  we 
will  now  consider: 

I.  Is  the  action,  brought  upon  the  contract,  set  forth  in  the 
petition  ;  if  so,  can  it  be  maintained  ? 

The  agreement  between  the  parties,  which  is  alleged  to 
have  been  broken,  was  not  to  be  performed  until  the  expira- 
tion of  three  years,  and  it  is  therefore  clear  that  no  action  can 
be  sustained,  for  its  non-performance,  under  section  5  of  the 
Statute  of  Frauds,  etc. ;  Swan,  435. 

That  section  requires  all  agreements,  not  to  be  performed 
within  one  year  from  their  date,  to  be  reduced  to  writing,  and 
signed  by  the  party  to  be  charged.  It  is  a  copy  of  section 
4,  ch.  3  of  the  statute  29  Car.  II,  which  has  been  so  often  con- 
strued by  the  English  courts,  and  its  meaning  so  universally 
understood  by  the  profession,  that  we  need  but  refer  to  the 
rule  to  find  its  application.  Under  this  construction,  it  has 
been  held  to  be  immaterial  if  the  agreement  was,  in  fact,  part 
performed  or  not ;  if  it  was  not  to  be  completed  within  the  year, 
it  is  void;  11  East.  142,  Boydell  v.  Drummond;  9  B.  &  C.  392, 
Birch  V.  The  Earl  of  Liverpool ;  2  Man.  G.  &  S.  808,  Souch  v. 
Strawbridge ;  lb.  835,  Giraud  v.  Richmond.  In  this  last  case, 
the  agreement  was  very  similar  to  that  set  up  by  the  plaintiff 
here:  "it  was  for  the  services  of  a  clerk,  with  a  stipulation  to 
pay  him  a  salary  at  the  following  rates:  for  the  first  year 
£70,  second  £90,  third  £110,  fourth  £130,  fifth  £150,  and  the 
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same  sum  for  following  years ;"  but  it  was  adjudged  that  the 
contract  was  within  the  statute,  and  must  be  put  in  writing. 

The  same  construction,  without  an  exception,  we  believe, 
has  been  adopted  by  the  American  courts;  at  least,  we  have 
found  no  decision  to  the  contrary. 

We  conclude,  then,  if  the  plaintiff  relies  upon  his  contract, 
he  can  not  recover,  as  his  claim  is  clearly  within  the  statute. 

But  it  is  claimed  that  the  action  is  one  of  deceit,  and  there^ 
fore  upon  the  case,  on  the  principle  that  fraud  or  deceit,  prac- 
ticed by  one  party  upon  another,  may  well  be  the  foundation 
for  a  suit  for  damages,  if  an  injury  has  resulted  in  consequence. 
In  the  great  case,  3  D.  &  E.  51,  Pasley  v.  Freeman,  which  has, 
since  its  decision,  ever  been  regarded  as  settling  the  law  upon 
the  question  it  involves,  Grose,  J.,  denied  the  proposition  that 
wherever  deceit  or  fraud  was  practiced,  the  law  would  give  re- 
dress; but  the  other  judges,  Buller,  Ashhurst,  and  Kenyon, 
decided  that  in  such  a  case,  an  action  could  be  sustained.  The 
principle  thus  recognized,  was  afterward  affirmed,  in  2  East. 
92,  Haycraft  v.  Creasy ;  and  in  6  Bing.  396,  Foster  v.  Charles. 
In  the  discussion  of  the  point  adjudicated  in  these  cases,  much 
stress  w^as  laid  upon  the  fact,  that  the  statute  of  frauds  was  vir- 
tually repealed,  by  permitting  a  party  who  could  not  directly 
defeat  its  provisions,  if  an  action  was  brought  upon  the  agree- 
ment, to  do  so  indirectly,  if  the  suit  assumed  the  name  of  an  ac- 
tion upon  the  case ;  and  there  would  seem  to  be  much  reason 
for  the  objection,  though  we  can  not  doubt,  in  a  proper  case, 
the  rule  will  permit  the  injured  party  to  recover.  To  show, 
however,  how  strictly  the  principle  is  guarded,  notwithstand- 
ing what  is  considered  to  be  the  law,  by  section  6,  chapter  14, 
of  9th  George  IV.,  it  is  declared:  '*That  no  action  shall  be 
brought  whereby  to  charge  any  person  upon,  or  by  reason  of, 
any  representation  or  assurance,  made  or  given,  concerning,  or 
relating  to  the  character,  conduct,  credit,  ability,  trade  or  deal- 
ings of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  money,  goods,  or  credit,  unless  such 
representation  or  assurance  be  made  in  writing,  and  signed 
by  the  party  to  be  charged." 
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We  have  referred  to  the  history  of  the  law  upon  the  sub- 
ject, to  ascertain  the  true  ground  upon  which  we  may 
stand,  in  all  cases,  where  fraud  and  deceit  are  the  gravamen 
of  the  action,  and  we  find  what  we  think  is  the  true  prin- 
ciple in  3  Barn.  &  Adol.  114,  Polhill  v.  Walter,  "it  is  enough 
if  a  representation  is  made,  which  the  party  making  it  knows 
to  be  untrue,  and  which  is  intended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated  to  induce 
another  to  act  on  the  faith  of  it,  in  such  way  as  that  he  may 
incur  damage,  and  that  damage  is  actually  incurred."  This 
opinion  of  Lord  Tenterden  is  quoted  with  marked  appro- 
bation, 7  E.  L.  &  Eq.,  585,  Watson  v.  Poulson,  and  affirmed 
as  the  settled  law. 

But  the  fraud  or  deceit  must  have  been  upon  the  assump- 
tion that  a  fact  exists  or  does' not  exist:  There  must  be  an 
averment  that  the  thing  of  which  the  falsehood  is  affirmed, 
is  then  subsisting,  or  that  it  has  no  reality:  It  can  not  be 
referred  to  the  happening  of  a  future  event,  or  any  pros- 
pective change  in  the  situation  of  the  parties.  Hence,  if 
there  is  no  legal  ground  to  repudiate  the  contract,  there  can 
be  none  to  sustain  a  suit  like  this. 

We  can  not  appreciate  the  argument  which  supposes  that 
the  non-performance  of  a  contract,  the  breach  of  which 
could  not  occur  until  long  after  the  agreement  was  entered 
into,  can  be  held  to  relate  back  to  the  time  of  its  inception, 
and  give  a  fraudulent  character  to  an  act  which  did  not 
then  exist;  nor  can  we  look  forward,  from  the  date  of  the 
agreement  to  the  time  it  is  alleged  to  have  been  broken,  to 
resolve  the  conduct  of  the  defendant  into  fraud  and  deceit. 

We  can  conceive  of  no  case  where  the  act  done  does  not 
determine  the  rights  of  the  parties,  when  there  is  no  mis- 
representation or  concealment  by  either.  A  false  assertion 
presupposes  that  an  event  has  occurred,  a  duty  has  been 
performed,  an  authority  exists,  or  a  fact  has  intervened, 
either  or  all  of  which  would  have  induced  the  contract,  if 
true,  or  would  have  been  prevented  it  being  consummated. 
To  anticipate  the  future  and  predicate  falsehood,  upon  an 
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be  performed,  may 
his  money,  and  ac< 
criminal;  yet  the  re 
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It  is  urged  by  the  plaintiff's  counsel,  that  the  averment 
in  the  petition  is,  that  the  defendant,  when  he  made  the  con- 
tract, did  not  intend  to  comply  with  it,  and,  that  the  demurrer 
admitting  the  fact,  we  must  infer  there  was  both  fraud  and 
deceit.  Of  the  intentions  of  parties,  merely,  whether 
formed  or  unformed,  unless  they  are  exhibited  by  overt 
acts,  we  have  no  cognizance;  their  supervision  belongs  to 
another  and  higher  tribunal.  Until  the  conduct  has 
unfolded  the  motive,  and  presented  for  our  consideration 
that  to  which  we  can  apply  the  legal  rule,  we  have  no 
jurisdiction,  and  can  therefore  give  no  relief.  It  has  been 
said,  that  "a  promise  never  to  pay"  will  be  construed  to 
mean  an  agreement  to  pay ;  and  if  a  contract  is  made,  when 
performance  is  postponed  to  a  future  day,  certainly  the 
mental  reservation  of  the  party  bound  to  perform,  that  he 
will  not  abide  by  its  agreement,  can  not  change  its  nature 
or  destroy  its  obligation. 

Neither  can  we  discern,  in  the  very  ingenious  argument 
of  counsel  which  has  been  pressed  upon  us,  to  regard  the 
plaintiff's  petition  as  an  application  in  equity,  for  the  specific 
performance  of  the  contract  between  the  parties.  Grant- 
ing all  that  is  thus  claimed,  equity  follows  the  law,  and  in 
all  cases  not  referable  to  sections  i,  2,  and  3,  of  the  Statute, 
where  part  performance  is  held  to  make  valid  parol  agree- 
ments for  the  purchase  and  sale  of  lands,  the  chancellor 
always  refuses  relief.  It  is  alleged,  nevertheless,  that  the 
defendant  has  fraudulently  prevented  the  plaintiff  from 
performing  the  contract,  as  he  has  refused  to  give  him  a 
memorandum  in  writing,  of  its  terms,  as  he  had  assured  the 
plaintiff  he  would  do;  but  we  are  at  a  loss  to  imply  fraud 
or  deceit  here,  and  if  we  did,  it  would  only  authorize  a 
prayer  to  compel  the  defendant  to  enter  into  the  stipulation 
in  a  formal  manner ;  for  whether  he  refused  to  do  so  or  not,  it 
does  not  follow,  but  that  the  agreement  would  have  been  com- 
plied with  at  the  time  the  new  partnership  was  to  com- 
mence. 

In  addition  to  what  we  have  already  said,  it  seems  to  us. 
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the  action  could  not  be  maintained,  if  the  contract  had  been 
in  writing.  The  plaintiff  enters  the  employment  of  the  firm, 
for  which  he  was  engaged  by  the  defendant.  He  remains 
with  them  two  years;  and  one  year  before  the  period  had 
expired,  when  he  was  to  become  interested  in  the  prospective 
partnership,  he  leaves  his  employers,  alleging  no  other  reason 
than  that  the  defendant  refused  to  give  him  a  written  guar- 
anty, and  denied  the  contract.  Now  it  is  very  obvious  from 
what  has  been  already  said,  that  we  can  not  anticipate  what 
the  conduct  of  the  defendant  would  be  on  July  i,  1858,  when 
it  is  charged  the  new  connection  was  to  be  formed.  It  may 
be  that  the  plaintiff  might  then  find  both  a  willingness  and 
readiness  on  the  part  of  the  defendant  to  comply  with  the 
contract.  Until  then,  it  would  seem,  that  the  plaintiff  must 
have  been  required  to  remain,  if  the  agreement  had  been  in 
writing. 

Under  all  the  aspects  in  which  we  have  been  able  to  view 
the  case,  we  can  iind  no  ground  to  support  the  plaintiff's 
action. 

Demurrer  sustained,  and  judgment  for  defendant. 


Rebecca  Stoddart  v.  Ann  Marshall,  et  al. 

1.  Where  a  petition  for  an  assig^nment  of  dower  is  filed,  and  afterward, 
beff»re  a  decree  is  entered,  the  property  is  divided  between  the  de- 
fendants, the  dower  may  be  charged  on  the  whole  lot. 

2.  The  rents,  issues,  and  profits  should  be  estimated  as  of  the  time  the 
action  is  brought.  A  lease  of  the  property  at  an  extravagant  rent, 
furnishes  no  rule  binding  and  controlling  the  commissioners  as  to 
the  annual  rents,  issues,  and  profits. 


Special  Term. — On  motion  to  confirm  commissioners*  as- 
signment of  dower.  The  first  order  of  assignment  provided 
for  the  selection  of  the  commissioners  by  the  sheriff,  which 
was  done  and  a  report  made;  thereupon  that  order  and  all 
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proceedings  under  it  were  set  aside,  and  a  further  order  of 
assignment  issued,  appointing  the  same  individuals  as  com- 
missioners to  assign  dower.     In  their  report  they  say: 

"We  find  that  one-half  of  the  property,  described  in  the 
order,  was  leased  on  January  i,  1850,  by  M.  P.  Cassily  to 
Boylan  &  Co.,  for  the  sum  of  thirteen  hundred  dollars  per 
annum,  for  ten  years  from  the  date  of  said  lease,  and  in  the 
opinion  of  the  commissioners,  that  is  more  than  said  property 
could  now  be  rented  for.  We  therefore  estimate  and  assign 
to  the  said  Rebecca  Stoddart,  as  one-third  of  the  rents,  issues 
and  profits  of  the  whole  of  said  premises,  for  and  during  the 
continuance  of  said  lease  to  Boylan  &  Co.,  the  sum  of  five 
hundred  and  eighty-two  dollars  per  year ;  and  we  set  off  and 
assign  to  the  said  Rebecca,  as  one-third  of  the  rents,  issues 
and  profits  of  the  whole  of  said  property,  after  the  expiration 
of  said  lease  to  Boylan  &  Co.,  that  is  after  January  i, 
i860,  at  the  sum  of  four  hundred  and  fifteen  dollars  per 
year,  for  and  during  her  natural  life ;  and  we  do  estimate  the 
value  of  the  whole  of  said  property,  estimating  the  same  from 
March  2,  1857,  when  the  petition  was  filed,  at  the  sum  of 
seventeen  hundred  and  forty-five  dollars  per  year,  after  de- 
ducting for  necessary  expenses." 

The  other  facts  are  sufficiently  stated  in  the  decision. 

Joliffe  &  Gitchell,  for  plaintiff. 

Pendleton  &  Doddridge,  T.  J.  Gallagher,  and  D.  L.  Collier, 
for  defendants. 

GHOI.SON,  J.  A  motion  has  been  made,  in  this  case,  to 
confirm  the  report  of  commissioners,  assigning  dower  to  the 
plaintiff.    This  motion  has  been  resisted  on  several  grounds. 

The  plaintiff  has  a  right  of  dower  in  a  lot  of  ground,  thirty 
feet  front,  on  Main  street,  between  Fourth  and  Fifth  streets. 
This  lot,  since  the  petition  was  filed,  has  been  divided  between 
two  of  the  defendants.  This,  I  think,  can  not  affect  the  right 
of  the  plaintiff  to  have  her  dower  charged  on  the  whole  lot. 
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How  it  might  be  if  there  had  been  a  partition  and  holding 
in  severalty,  before  the  action  was  brought,  I  need  not  say. 

It  is  said  the  assignment  shows  no  notice  taken  of  improve- 
ments since  alienation  by  husband.  I  am  not  aware  that  the 
assignment  should  notice  this  matter.  It  does  say,  in  the 
language  of  the  law,  that  necessary  expenses,  which  must 
include  taxes,  repairs,  etc.,  are  deducted. 

As  to  the  claim  that  dower  had  before  been  assigned  to 
Mrs.  Cassily,  the  wife  of  the  vendee  of  the  husband  of  the 
plaintiff,  this  most  surely,  it  appears  to  me,  can  not  affect,  on 
any  principle,  the  right  of  the  plaintiff.  No  one  claiming 
under  Cassily  can  acquire  a  better  right  than  he  had,  and 
he  took  the  lot  subject  to  the  plaintiff's  right  of  dower,  then 
inchoate. 

It  can  be  no  objection  that  the  same  commissioners  were 
appointed  who  acted  under  a  former  order  irregularly  made. 
The  present  are  the  first  and  only  ones  appointed  by  the 
i ,  court. 

The  only  other  question  is  as  to  the  amount.  With  this,  I 
can  only  interfere  when  it  appears  that  the  commissioners 
have  adopted  some  wrong  principle.  I  am  very  clear  that 
they  did  not  err  in  estimating  the  rents,  issues,  and  profits,  as 
of  the  time  the  action  was  brought.  Had  they  done  so,  there 
would  have  been  no  difficulty  in  the  case.  The  doubt  is, 
whether  the  report  does  not  show  on  its  face  that  the  com- 
missioners regarded  the  past  value  of  the  property,  and  not 
the  value  as  of  the  time  the  action  was  brought. 

It  appears  from  the  report  that  one-half  the  lot  had  been 
rented,  in  1850,  for  thirteen  years,  at  thirteen  hundred  dollars 
a  year.  This,  the  commissioners  say,  is  more  than  it  would 
rent  for  at  the  time  of  making  the  report,  and  yet  during 
the  time  this  lease  had  to  run,  they  actually  give  the  plain- 
tiff one  hundred  and  sixty-seven  dollars  a  year,  on  account 
of  that  very  lease.  Now,  this  lease  furnished  no  rule 
binding  and  controlling  the  commissioners  as  to  the  annual 
rents,  issues  and  profits.  If  a  party  holding  land  subject  to  a 
right  of  dower,  leases  it  at  an  extravagant  rent,  at  a  rent 

(34) 
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obviously  above  the  real  value  of  the  property,  there  is  no 
justice  or  propriety  in  endowing  the  widow  by  a  charge  of 
one-third  of  this  rent.  In  an  ordinary  case,  it  might  be  very 
fairly  assumed  that  land  was  w-orth  what  it  was  renting  for, 
and  this  might  be  a  proper  evidence  for  the  commissioners  in 
making  their  estimate.  But  as  the  vendee  of  land  subject  to 
dower  could  not  substantially  defeat  the  right  of  dower  by 
granting  a  lease  for  a  long  term  of  years,  at  a  low  rent,  so,  if 
he  happens  to  obtain  a  covenant  to  pay  a  very  high  rent,  one 
much  beyond  the  real  value,  the  widow  has  no  right  to  claim 
this;  and  there  is  one  reason  all-sufficient,  the  covenant,  in 
such  a  case,  as  it  would  be  reasonable  to  expect,  might  be 
broken,  and  there  might  be  no  remedy  for  the  breach. 

In  truth,  the  vendee,  and  all  claiming  under  him,  take,  sub- 
ject to  the  right  of  dower ;  with  their  relations  and  covenants, 
and  the  prospect  of  their  being  complied  with,  the  widow 
properly  has  no  interest.  With  such  inquiries  the  commis- 
sioners should  not  meddle,  and  they  must  necessarily  do  so  to 
determine  whether  a  lease,  such  as  the  one  mentioned  in  the 
report,  will  continue  to  be  available.  In  one  case,  and  per- 
haps in  the  present,  it  might  be  in  a  dozen  others,  it  might 
fail.  It  would  depend  on  a  question  of  personal  responsibility, 
and  not  on  the  yearly  value  of  land ;  and  it  is  with  the  latter, 
only,  the  commissioner  should  deal. 

I  think  there  is  an  error  in  allowing  cme  hundred  and  sixty 
seven  dollars  for  the  time  the  lease  had  to  run.  In  other 
respects  the  report  is  correct.  If  that  amount  be  relinquished, 
as  I  think  it  should  be,  there  is  no  objection,  that  I  can 
perceive,  to  confirming  the  report. 

It  is  therefore  ordered  that  so  much  of  the  report  as  pro- 
vides for  the  payment  of  the  sum  of  five  hundred  and  eighty- 
two  dollars  per  annum  as  dower,  until  January  I,  i860,  be 
so  modified  as  to  require  payment  only  in  the  sum  oi  four 
hundred  and  fifteen  dollars  per  annum;  and  thus  modified, 
the  appraisement  and  assignment  of  dower  will  be  approved 
and  confirmed. 
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Smead,  Collard  &  Hughes  v.  Fay  &  Bradley. 

1.  A  judgment  will  not  be  set  aside,  on  a  showing  of  the  defendant  that 
the  plaintiff  is  not  the  real  party  in  interest. 

2.  An  agent  may  bring  an  action  in  his  own  name,  on  negotiable  paper, 
if  he  holds  the  possession  and  the  legal  title  at  the  time,  although  in 
trust  for  another;  the  defendant  can  not  prevent  judgment  by  setting 
up  the  fact  that  the  property  is  in  another. 

Special  Term. — On  motion,  by  defendant  Fay,  to  set  aside 
a  confessed  judgment,  rendered  on  a  judgment  note  with 
power  of  attorney,  madie  by  the  defendants  to  the  plaintiffs. 
It  appears  that  the  plaintiffs,  at  the  time  of  their  failure  in  the 
banking  business,  on  September  14,  1857,  held  the  note 
of  Mr.  Bradley,  payable  thirty  days  after  May  29,  1857; 
that  on  the  20th  of  that  month,  the  plaintiffs  indorsed  it,  in 
blank,  without  recourse,  to  John  H.  Armstrong  in  payment 
of  a  debt  owing  to  him  by  the  plaintiffs ;  that  afterward,  on 
October  9,  at  Armstrong's  request,  the  plaintiffs  took  a  retrans- 
fer  of  the  note,  for  the  sole  purpose  of  enabling  Armstrong 
to  get  judgment  against  Fay  &  Bradley,  in  the  name  of  the 
plaintiffs;  that  judgment  was  accordingly  taken  and  trans- 
ferred to  Armstrong  without  recourse  upon  plaintiffs. 

Abram  Brower,  for  plaintiffs. 

W.  M.  Bateman,  for  defendants. 

Storer,  J.  The  judgment  in  this  case  was  rendered  upon 
a  warrant  of  attorney.  The  debt  was  due  at  the  time,  and  the 
note  representing  it  in  the  plaintiffs'  possession.  We  are  now 
asked  to  set  the  judgment  aside,  on  the  ground  that  the  equit- 
able ownership  of  the  note  was  held  by  a  third  person  when  the 
judgment  was  confessed.  It  is  clear  that  an  agent  may  bring 
an  action  in  his  own  name  on  negotiable  paper,  if  in  his  pos- 
session at  the  time,  and  he  holds  the  legal  title,  although  in 
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trust  for  another;  and  the  defendant  can  not  prevent  judg- 
ment by  setting  up  the  fact  that  the  property  is  in  another. 

No  one  can  complain  but  the  principal.  Our  code  requires 
all  suits  to  be  brought  in  the  name  of  the  real  party  in- 
terested ;  but  if  the  case  goes  into  judgment,  no  one  can  com- 
plain, though  another  party  was  entitled  to  the  benefit;  and 
if,  after  judgment,  as  in  this  case,  it  has  been  transferred  to  the 
equitable  owner,  no  rule  of  law  is  violated,  nor  are  their 
rights  impaired. 

All  have  their  relative  interests  thus  secured,  and-  there  can 
be  no  reason  to  set  the  judgment  aside. 

Motion  overruled. 


Anna  Vandyke  v.  The  City  of  Cincinnati  and  Matthew 

L.  Harbeson. 

1.  An  ordinance  of  a  municipal  corporation,  requiring  property  hold- 
ers to  remove  the  snow  from  the  side-walks,  in  front  of  their  prop- 
erty, within  four  hours  from  the  time  the  snow  has  fallen,  if  in  day- 
light, and  remove  the  ice  therefrom,  etc.,  imposing  a  penalty  of  five 
dollars  for  a  violation  thereof,  imposes  a  duty  to  the  public  alone, 
which  can  be  enforced  only  by  the  penalty  prescribed;  and  the  non- 
performance thereof  does  not  subject  the  party  to  a  civil  action,  at 
the  suit  of  a  private  person. 

2.  The  obligation  imposed  on  the  city,  by  law,  "to  keep  the  streets  in 
repair,  and  free  from  nuisances,"  only  requires  the  exercise  of  ordi- 
nary care  and  prudence  on  the  part  of  the  city  authorities,  such  as  the 
neglect  of  which,  at  common  law,  would  have  subjected  the  corpora- 
tion to  indictment,  and  does  not  extend  to  the  removal  of  the  ordi- 
nary fall  of  snow  and  ice  upon  the  side-walks;  nor  to  any  nuisance 
of  which  it  has  no  notice,  either  express  or  implied. 

Special  Ttcrm. — On  demurrer  to  petition. 

The  petition  sets  forth  that  Seventh  street,  between  Race 
and  Elm,  in  the  city,  is  a  public  highway,  opened  and  used 
as  such,  and  improved  for  the  accommodation  of  such  as 
choose  to  pass  on  the  same;  that  the  city  of  Cincinnati,  by 
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virtue  of  ownership  and  occupancy,  is  bound  to  keep  the 
same  free  from  obstruction,  and  in  a  condition  to  be  safelv 
used  by  the  public;  that  about  two  o'clock  of  the  day,  De- 
cember 27,  1856,  the  plaintiff  was  walking  on  the  north 
side  of  said  street,  upon  the  side-walk,  in  front  of  the  prop- 
erty of  the  defendant,  Harbeson ;  that  said  walk  was  covered 
with  ice  and  sleet,  and  had  been  since  six  o'clock  a.  m.  of  the 
same  day,  contrary  to  the  ordinance  of  said  city,  thereby 
making  it  dangerous  and  unsafe  for  pedestrians;  that  while 
so  walking,  cautiously  and  carefully,  and  without  fault  or 
negligence,  on  her  part,  owing  to  the  unsafe  condition  of  said 
side-walk,  she  fell  and  broke  her  thigh-bone,  and  was  other- 
wise seriously  injured;  that  the  duty  of  keeping  said  side- 
walk unobstructed,  and  in  a  safe  condition  for  pedestrians, 
devolved  jointly  upon  said  defendants,  and  that  they  both 
negligently  and  carelessly  omitted  the  same,  whereby  the 
injuries  aforesaid  were  sustained  in  the  plaintiff's  damage  of 
$S,ooo,  for  which  she  demands  judgment.  To  this  petition 
both  defendants  have  demurred. 

T.  A.  Logan  and  W.  C.  McDowell,  for  plaintiff. 

Hart  &  Disney,  for  the  City  of  Cincinnati. 

Lincoln,  Smith  &  Warnock,  for  defendant  Harbeson. 

SpKncer,  J.  From  the  petition  in  this  case,  it  appears  that 
as  to  the  defendant,  Harbeson,  there  is  no  pretense  that  this 
alleged  obstruction  was  occasioned  by  him,  or  through  his 
fault,  or  for  his  benefit.  It  is  simply  claimed  that  he  was 
the  owner  of  the  adjacent  property ;  that  the  obstruction  was 
allowed  to  remain,  contrary  to  some  ordinance  of  the  city, 
and  that  it  was  the  joint  duty  of  him  and  the  city  to  keep 
the  side-walk  unobstructed. 

As  the  owner  of  the  adjacent  property,  there  was  no  com- 
mon law  duty  devolved  upon  Harbeson  to  remove  this  ob- 
struction. It  is  not  claimed  that  he  was  a  public  officer, 
charged  with  the  performance  of  this  particular  duty,  and 
there  is  no  statutory  liability  shown.     If  there  be  any  other 
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facts  from  which  this  liability  is  to  be  deduced,  they  are  not 
set  forth  in  the  petition;  and  a  mere  averment  of  duty  or 
obligation,  which  is  not  in  its  nature  general,  but  depends 
upon  particular  circumstances,  is  not  a  sufficient  statement  of 
a  cause  of  action. 

If  this  duty  is  supposed  to  arise  from  the  ordinance  referred 
to,  the  requirements  of  the  ordinance  are  not  set  forth,  and 
the  ordinance  itself  is  not  even  referred  to  by  its  title.  There 
is,  however,  a  copy  of  the  ordinance  presented  with  the  pa- 
pers, on  which  the  claim  is  supposed  to  be  founded ;  and  as 
it  is  advisable,  as  far  as  practicable,  to  dispose  of  the  case 
upon  its  merits,  I  shall  assume  the  ordinance  to  have  been 
incorporated  in  the  petition. 

The  ordinance  was  passed  by  the  city  council  in  February, 
1856.  It  required,  in  substance,  the  owners  of  property, 
bounding  upon  any  paved  side-walks,  to  cause  the  same  to  be 
freed  from  any  snow  which  may  have  fallen  thereon,  within 
four  hours  after  the  same  should  have  ceased  to  fall,  if  within 
daylight ;  and  in  like  manner  to  cause  any  ice  to  be  removed 
from  such  side-walk,  which  may  have  fallen  thereon  from  any 
cause,  or  to  cause  the  side-walk  to  be  sprinkled  with  sand,  or 
some  other  similar  substance,  so  as  to  diminish  the  danger  of 
accident ;  and  it  imposed  a  penalty  of  five  dollars  for  a  failure 
to  perform  either  of  said  duties. 

Assuming  this  ordinance  to  have  been  properly  passed,  the 
only  consequence  it  proposes,  as  a  breach  of  duty,  is  the  im- 
position of  a  fine  of  five  dollars,  to  be  recovered  by  action 
in  the  name  of  the  city ;  and  the  only  power  the  city  council 
have  cf  enforcing  the  performance  of  a  duty  of  this  description^ 
is  by  the  imposition  of  a  fine.  Charter,  section  35,  Swan,  964. 
So  that  the  wrong-doer  knows,  in  any  case,  the  precise  meas- 
ure of  his  fault,  and  can  net  be  subjected  beyond. 

But  so  far  as  it  is  claimed  that  the  enactment  of  such  an 
ordinance  creates  a  positive  duty,  on  the  part  of  owners 
of  property,  to  clear  their  side-walks  of  the  obstructions 
named,  the  neglect  of  which  is  to  render  them  answerable  for 
tlie  consequences  to  such  as  may  suffer  therefrom,  no  matter 
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to  what  extent,  we  deny  that  the  city  council  has  the  power 
to  impose  any  such  obligation ;  for,  if  they  have  the  power  to 
create,  they  also  have  equal  power  to  limit  and  restrict  the 
obligation,  or  prescribe  the  sole  consequences  arising  there- 
from ;  so  that  if  the  ordinance  had  provided  that  delinquents 
should  not  be  answerable  in  damages  to  third  persons,  or 
should  be  answerable  only  in  a  limited  sum,  either  a  lim- 
ited, or,  as  the  case  may  be,  no  liability  at  all  would  have 
followed. 

The  effect  of  this  would  be  to  invest  a  municipal  corpora- 
tion with  the  highest  attribute  of  sovereignty,  that  of  cre- 
ating, limiting,  and  directing  the  most  important  rights  and 
interests  of  individuals  in  the  community,  and  directing  their 
relations  to  each  other;  a  power  that  no  legislature,  under 
our  constitution,  can  depute  to,  or  confer  upon  another. 

I  conclude,  then,  that  the  ordinance  imposed  upon  Har- 
beson a  duty  to  the  public  alone,  which  can  only  be  enforced 
by  the  penalty  prescribed;  and  the  non-performance  of 
which  does  not  subject  him  to  a  civil  action,  at  the  suit  of  a 
private  person. 

The  next  and  very  important  question  to  be  decided  is,  as  to 
the  liability  of  the  city,  in  the  case  stated.  I  premise,  here  also, 
that,  at  common  law,  cities  and  towns  are  under  no  obliga- 
tion, as  such,  to  keep  the  streets  and  highways  running 
through  them  in  repair,  or  free  from  obstruction;  whatever 
their  duties  and  liabilities,  tlierefore,  may  be  in  this  respect, 
are  purely  statutory.  But  whenever  such  duty  has  been  im- 
posed or  incurred,  and  is  neglected,  to  the  detriment  of  a 
private  individual,  the  party  injured  has  his  remedy  by 
action  against  the  corporation.  This  proposition  has  been 
much  doubted  by  many  eminent  judges.  But  the  weight 
of  modern  authority  is  greatly  in  its  favor.  In  i  Bing., 
N.  C.  222;  27  E.  C.  L.  375,  The  Mayor  of  Lyme  Regis  v. 
Henley,  which  was  an  action  brought  by  Henley  against 
the  corporation  of  Lyme  Regis  for  not  keeping  in  repair  a 
certain  quay,  by  reason  whereof  the  sea  broke  over  and  in- 
jured the  plaintiff's  premises,  such  duty  being  devolved  upon 
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the  borough  by  its  charter,  it  was  held  that  the  corporation 
was  liable,  although  the  duty  was  owing  to  the  public  alone ; 
and  it  is  laid  down  as  ''clear  and  undoubted  law  that,  wher- 
ever an  indictment  lies  for  non-repair,  an  action  on  the 
case  will  lie  at  the  suit  of  a  party  sustaining  any  peculiar 
damage."  In  4  Hill,  630,  Adsit  v.  Brady,  is  was  held  that  a 
superintendent  of  the  canal,  whose  duty  it  was  to  keep  such 
canal  in  good  repair  and  free  from  obstruction,  was  liable 
to  an  action  in  favor  of  a  party  injured  by  his  neglect  to 
remove  a  sunken  boat  from  the  canal.  The  principle  of 
liability  is  thus  stated:  "When  an  individual  sustains  an 
injury  by  the  misfeasance  or  non-feasance  of  a  public  officer 
who  acts,  or  omits  to  act,  contrary  to  his  duty,  the  law  gives 
redress  to  the  injured  party,  adapted  to  the  nature  of  his 
case;"  and  in  5  Sanf.,  Sup.  Ct.,  302,  Hutson  v.  The  City  of 
New  York,  an  action  was  maintained  against  the  city  for  in- 
juries sustained  by  the  plaintiff's  wife,  in  consequence  of  one  of 
the  streets  being  out  of  repair,  the  court  assuming  it  to  be 
the  general  duty  of  that  city  to  keep  its  streets  in  repair. 

In  Massachusetts,  and  in  most  of  the  New  England  States, 
the  duty  and  liability  are  regulated  by  statute;  and  in  those 
cases  where  the  liability  has  been  doubted  or  denied,  it  has 
been  because  the  duty  itself  was  not  clear  or  absolute,  but 
dependent  upon  the  ability  of  the  defendants  to  perform  it. 

So  far  as  any  obligation  rests  upon  the  city  of  Cincinnati 
in  the  matter  complained  of,  it  is  created  by  section  63 
of  the  act,  commonly  called  the  charter,  wherein  it  is  pro- 
vided that  "the  city  council  shall  have  the  care,  supervision 
and  control  of  all  public  highways,  bridges,  streets,  alleys, 
public  squares,  and  commons  within  the  city,  and  shall  cause 
the  same  to  be  kept  open  and  in  repair,  and  free  from  nuis- 
ances." Here,  there  is  a  plain  duty  devolved  upon  the  city 
council  as  the  representatives  of  the  city,  "to  keep  the  streets  of 
the  city  in  repair  and  free  from  nuisances,"  for  which  purpose 
such  streets  are  placed  within  their  special  "care,  supervision 
and  control,"  and  ample  means  have  been  placed  at  the  dis- 
posal of  the  council,  by  taxation,  to  discharge  this  duty. 
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Under  the  principle,  then,  above  stated,  when  an  injury 
may  have  been  sustained  by  any  one,  in  consequence  of  a 
neglect  to  repair,  or  to  remove  a  nuisance,  the  city  must 
respond  in  damages. 

The  question  then  remains  to  be  considered,  what  is  the 
extent  of  the  duty  "to  keep  the  streets  free  from  nuisances?" 
for  if  there  has  been  any  wrong  done  by  the  city,  in  the 
present  case,  it  has  been  the  omission  of  this  particular  duty. 
The  only  proper  answer  to  the  question  is,  that  it  is  com- 
mensurate with  the  ordinary  exigencies  of  things,  and  re- 
quires the  exercise  of  ordinary  prudence  and  care  on  the 
part  of  the  city  authorities — ^such  care  and  prudence  only, 
as  the  neglect  of  which  would  have  subjected  the  corporation 
to  indictment  at  common  law ;  6  Gush.  524,  Raymond  v.  The 
City  of  Lowell.  And  I  hold  it  to  be  a  proper  test  of  the  civil 
liability,  that  the  negligence  must  be  such  as  would  have 
warranted  an  indictment  at  common  law ;  i  Bing.  N.  C.  222, 
Mayor  of  Lyme  Regis  v.  Henley,  already  cited.  Trifling 
obstructions,  or  want  of  repairs,  may  occcasionally  work  a 
serious  harm;  yet  such  accidents  can  not  ordinarily  be 
foreseen,  or  guarded  against,  and  do  not  lay  the  foundation 
of  an  action.  To  require  the  city,  at  all  hazards,  to  remove 
or  correct  them,  or  be  liable  for  the  consequences,  would  be 
not  only  to  make  the  city  an  insurer  of  the  lives  and  safety 
of  all  its  peojJe  who  pass  on  the  streets,  but  to  ask  the  per- 
formance of  an  impossible  duty. 

The  character  of  the  nuisance  to  be  removed,  must  be 
such  as  would  ordinarily  require  the  interference  of  the 
public  authorities  for  its  removal — ^not  such  as  are  merely 
transient  in  character,  and  will,  of  themselves,  in  the  nature 
of  things,  soon  disappear.  The  rain,  or  the  snow,  may  fall 
upon  the  side-walks  and  congeal  into  ice,  so  as  to  make  the 
walks  slippery  and  unsafe,  yet  this  is  a  nuisance  (if  it  may 
properly  be  so  called)  which  is  transient  in  its  very  nature — 
calculated  almost  immediately  to  disappear — ^but  in  any 
event,  whether  of  longer  or  shorter  duration,  one  which  the 
public  authorities  have  never,  anywhere,  been  accustomed 
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to  remove — except  as  required,  by  ordinance,  in  cases  like 
the  present,  and  the  neglect  to  do  which  would  not,  any- 
where, be  the  subject  of  an  indictment. 

What,  then,  is  the  case  of  negligence  made  against  the 
city  in  the  plaintiff's  petition?  It  is,  that  the  side-walk,  of 
one  of  the  public  streets,  was  covered  with  ice  and  sleet, 
making  it  dangerous  and  unsafe  for  pedestrians,  for  the 
space  of  some  eight  hours,  from  six  o'clock  in  the  morning 
until  two  o'clock  in  the  afternoon,  without  being  removed. 
Xo  special  or  peculiar  accumulation  of  ice,  at  this  particular 
place,  that  was  not  then  common  to  the  whole  city,  is 
averred — nor  any  circumstances  stated  from  which  an  ag- 
gravated character  of  the  evil  can  be  inferred.  It  seems  to 
be  the  ordinary  case  of  ice  and  sleet  upon  the  side-walk, 
incident  to  all  winter  weather,  and  in  all  parts  of  the  city. 
But  waiving  this,  and  supposing  that  the  nuisance  was  spe- 
cial and  even  aggravated,  the  petition  contains  no  averment 
that  the  city  had  any  notice  thereof;  and  the  circumstances 
of  the  case  do  not  imply  notice.  This  is  essential  to  a  re- 
covery. For,  without  notice  of  the  nuisance,  the  city  au- 
thorities can  not  be  required  to  remove  it,  and  are  not 
guilty  of  negligence,  which  is  the  gist  of  the  action;  9 
Mass.  247,  Mower  v.  The  Inhabitants  of  Leicester.  In  Griffin 
V.  The  Mayor,  etc.,  of  New  York,  cited  in  5  Sanf.  303,  it  was 
properly  held  that  the  city  was  not  liable  to  a  private  individual 
for  an  injury  sustained  by  him,  in  consequence  of  rubbish 
being  thrown  into  the  street  by  a  third  person,  it  not  appear- 
ing that  the  officers  of  the  corporation  had  notice  of  the 
fact,  were  requested  to  remove  it,  or  had  reasonable  time 
therefor.  And  so  here,  the  nuisance,  if  any,  was  created  by 
a  third  person,  it  may  be,  or  by  act  of  God,  and  the  defend- 
ants were  not  bound  intuitively  to  know  of  its  existence. 

Tliere  is  no  case  of  negligence  presented  for  which  an 
indictment  would  lie  at  common  law,  or  for  which  a  civil 
action  can  be  maintained  against  either  of  the  defendants 
end  the  demurrer,  therefore,  of  both  will  be  sustained. 

Demurrer  sustained. 

Judgment  for  defendants. 
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1.  The  refusal  of  a  judge  at  special  temi  to  set  aside  the  finding  of  the 
jury,  upon  the  weight  of  evidence,  is  not  matter  of  error. 

2.  It  is  discretionary  with  the  judge  to  grant  a  new  trial  for  material 
errors  committed  by  the  court,  though  no  exception  may  have  been 
taken  at  the  time;  but  his  refusal  to  do  so  is  not  the  subject  of  review. 

3.  When  the  error  is  material,  and  excepted  to  at  the  time,  the  right  to 
a  new  trial  is  absolute,  and  its  refusal  may  be  assigned  as  error. 

4.  To  constitute  the  error  material,  it  must  have  been  such  as  that,  had 
it  not  been  committed,  the  verdict  would  not  have  been  well  war* 

ranted. 

5.  When  a  witness,  called  to  prove  the  genuineness  of  a  signature  to  a 
note,  testifies  that  he  has  seen  the  party  write,  and  is  acquainted  with 
his  signature,  he  is  a  competent  witness,  although  it  appeared  that  he 
had  seen  the  party  write  but  once,  twelve  years  before,  and,  on  that 
occasion,  sign  a  receipt;  and  another  witness  swears  that  the  habitual 
signature  of  the  party  to  notes  is  altogether  different  from  that  signed 
to  receipts. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendant  in  error,  by  Gholson,  J.,  at 
the  special  term  of  June,  A.  D.  1857.  The  action  below 
was  brought  by  Hall,  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note,  dated  July  25,  1855,  made  by 
Charles  F.  Schmidt,  for  the  sum  of  $2,000,  payable  to  the 
order  of  Henry  Brachmann,  in  one  year  after  date.  It  was 
set  up,  by  way  of  defense,  that  the  note  was  drawn  and 
indorsed  for  the  accommodation  of  Schmidt,  and  when 
made  and  indorsed  by  Brachmann,  and  by  him  delivered 
to  Schmidt,  it  was  made  and  expressed  in  the  note,  for 
the  payment  of  $200  only,  and  not  $2,000;  that  afterward, 
without  the  knowledge  and  consent  of  Brachmann,  or  any 
mistake  in  the  original  note,  the  same  was  altered,  either 
by  Schmidt  or  some  other  person,  by  changing  the  word 
*1nmdred"  into  "thousand,"  and  adding  a  cypher  to  the 
figures  in  the  margin  thereof,  so  as  to  make  the  note  read 
two  thousand  dollars,  instead  of  two  hundred,  as  originally 
indorsed  and  delivered. 

Frc«n  the  bill  of  exceptions,  made  part  of  the  record,  it 
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appears  that  the  plaintiff  offered  in  evidence  the  note  sued 
on,  the  indorsement  of  which,  by  the  defendant,  was  ad- 
mitted, and  rested.  On  the  part  of  the  defendant,  Brachmann 
himself  was  sworn,  and  testified  that  on  the  day  of  the  date 
of  the  note,  he  was  in  Highland  county;  that  Schmidt  came 
there  with  two  notes  of  $200  each,  for  the  purpose  of  pro- 
curing his  indorsement  thereon,  bringing  with  him  his  own 
pen  and  ink ;  that  he,  Brachmann,  was  particular  to  notice  the 
filling  up  of  the  notes,  and  observed  they  were  for  $200 
each ;  that  he  did  indorse  them  as  requested,  and  on  the  fol- 
lowmg  morning,  at  the  instance  of  Schmidt,  who  averred 
that  he  had  blotted  one  of  the  notes  and  destroyed  it,  he, 
Brachmann,  indorsed  another  for  the  same  amount;  that 
these  were  given  to  renew  prior  notes  of  a  similar  character. 
He  further  testified  that  the  note  in  suit  was  one  of  these, 
thus  given;  that  the  word  hundred  was  altered  into  thou- 
sand, and  a  cypher  added  to  the  figures  in  the  margin,  and 
pointed  out,  with  some  particularity,  how  the  alteration  had 
been  made;  that  he  never  had  indorsed  a  note,  so  drawn, 
for  $2,000,  nor  for  any  other  sum  exceeding  $800,  but  only 
for  small  sums  of  $200  or  $300,  and  had  been  particularly 
careful  never  to  indorse  any  notes  drawn  in  blank,  by 
Schmidt,  and  presented  to  him  for  indorsement;  that 
Schmidt  had  often  tried  to  persuade  him;  but  he  had  inva- 
riably refused.  Other  testimony  was  introduced,  going  to 
show  the  suspicious  behavior  of  Schmidt  at  the  maturity  of 
the  note,  and  an  expert  was  introduced  to  show  how  the 
alleged  alteration  could  be  successfully  made. 

On  the  part  of  the  defendant,  Schmidt  was  called  as  a 
witness,  who  testified  that  the  note  in  suit  was  not  one  ol 
those  referred  to  by  Brachmann  as  being  executed  in  High- 
land county,  but  was  made  in  Cincinnati,  at  the  office  of 
Schmidt,  and  there  indorsed  and  delivered  to  him  by  Brach- 
mann; that  when  thus  made,  indorsed,  and  delivered,  it 
was  blank  as  to  the  date  and  amount,  and  was  left  with 
him  to  be  filled  up  at  his  own  option,  though  it  was  not 
intended  to  be  filled  with  anything  like  so  large  a  sum  as 
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$2,000,  and  in  putting  in  so  large  a  sum,  he  had  violated 
tills  understanding;  that  Brachmann  had,  on  several  other 
occasions,  indorsed  notes  for  him  in  blank,  to  be  filled  up 
for  small  sums,  and  that  his  own  behavior,  at  the  maturity 
of  the  note,  was  the  result  of  his  sense  of  shame  in  having 
wronged  Mr.  Brachmann.  Some  experts  were  also  exam- 
ined, who  testified  that,  in  their  opinion,  no  alteration  had 
been  made  in  the  note.  •  The  plaintiff  then  called,  as  a  wit- 
ness, J.  Abraham,  who  testified  as  follows: 

"I  am  acquainted  with  Brachmann's  signature;  have  seen 
him  write.  Some  twelve  years  ago,  he  signed  a  receipt  for 
a  small  bill  of  brandy  I  bought  of  him.  Do  not  remember 
seeing  him  write  on  any  other  occasion.  Have  seen  other 
papers  appearing  to  have  been  signed  by  him.  I  afterward 
saw  him  indorsing  a  note  at  Schmidt's  office,  but  did  not 
look  at  it." 

Upon  this  testimony  being  given,  the  defendant's 
counsel  objected  that  the  witness  was  not  qualified  and 
competent  to  testify  as  to  Brachmann's  signature;  and 
that,  therefore,  the  further  testimony  proposed  to  be  given 
by  the  witness,  should  not  be  received.  The  objection 
was  overruled,  and  defendant  took  an  exception.  The  wit- 
ness then  proceeded  to  testify  that  he  had  seen  two  notes  in 
blank,  indorsed  by  Brachmann,  four,  five,  or  six  months 
before  Schmidt  left  Cincinnati,  one  of  which  Schmidt  filled 
up  in  witness'  office,  and  witness  discounted  it.  It  was  for 
$380  or  $400.  The  plaintiff  then  called  Charles  Bodmann  as 
a  witness,  who  testified  that  he  was  acquainted  with  Brach- 
mann's signature ;  not  from  having  seen  him  write,  but  from 
having  seen  signature's  on  notes  admitted  by  him  to  be  gen- 
uine; and  that  he  had  seen  a  note  in  the  hands  of  Schmidt 
indorsed  in  blank  by  Brachmann,  and  which  had  been  filled 
up  and  discounted  by  witness'  father.  No  exception  was 
taken  to  this  testimony. 

The  defendant  then  called  Mr.  Cathcart  as  a  witness,  who 
testified  that  he  was  in  business  with  Brachmann,  and  had 
been  his   confidential   clerk   for  manv   vears,   and   that   his 
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signature  to  and  upon  notes  and  bills  was  uniform  and  pecu- 
liar, being  back  handed,  while  his  signature  to  receipts  and  or- 
dinary papers  was  forward  and  equally  uniform,  but  that  the 
two  are  entirely  dissimilar.  No  further  testimony  was  exhib- 
ited on  either  side,  except  of  a  corroborative  character.  The 
jury  found  a  verdict  for  the  plaintiff,  with  damages  assessed 
at  $1400,  and  thereupon  the  defendant  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  law  and  the 
evidence;  and  second,  on  the  ground  that  the  testimony  of 
Abraham  and  Bodmann  was  improperly  received  on  the  trial. 
The  court'  overruled  the  motion,  and  entered  up  judgment 
on  the  verdict. 

Haines,  Todd  &  Lytle,  and  King,  Anderson  &  Sage,  for 
plaintiff  in  error. 

Thomas  M.  Key,  for  defendant  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  refusal  of  the  court  to  grant  a  new  trial, 
and  the  improper  receipt  of  the  testimony  of  Abraham  and 
Bodmann  upon  the  trial,  are  assigned  as  matters  of  error. 

I.  So  far  as  the  refusal  of  the  court  to  grant  a  new  trial  is 
concerned,  it  is  not  pretended  that,  if  the  facts  proven  on  the 
part  of  the  plaintiff  are  true,  the  verdict  is  contrary  to  the 
law  of  the  case.  And  whether  these  facts  were  sufficiently 
proven  or  not,  was  the  peculiar  province  of  the  jury  to  decide. 
Having  passed  on  them  to  the  satisfaction  of  the  judge,  at 
special  term,  we  are  not  authorized,  on  error,  to  review  their 
decision  and  set  it  aside.  The  refusal  of  the  court  to  set  aside 
the  finding  of  the  jury,  upon  the  weight  of  evidence,  is  not 
matter  of  error ;  6  Ohio,  456,  Webb  v.  Pro.  Ins.  Co. ;  4  Ohio 
St.  566,  McGatrick  v.  Wason. 

As  to  the  alleged  errors  committed  on  the  trial,  it  does  not 
appear  from  the  bill  of  exceptions  that  any  objection  was  made 
to  the  testimony  of  Bodmann,  and  certainly  no  objection  was 
taken  to  the  action  of  the  court  in  receiving  it.  Section  297  of 
the  code,  which  makes  provision  for  the  granting  of  new  trials, 
declares  that  "a  new  trial  shall  be  granted,  on  the  applica- 
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tion  of  the  party  aggrieved,  for  any  of  the  following  causes, 
affecting  materially  the  substantial  rights  of  such  party;" 
and  among  the  causes  thus  enumerated  is  the  following: 
"8.  Error  of  law  occurring  at  the  trial,  and  excepted  to  by 
the  party  making  the  application."  Now,  we  have  no  doubt 
that,  in  a  proper  case,  a  new  trial  may  be  granted,  in  the 
sound  discretion  of  the  court,  for  a  material  error  committed 
by  the  court,  to  the  prejudice  of  the  party  aggrieved,  although 
no  exception  may  have  been  taken  at  the  time.  But  in  such 
cases,  the  matter  is  addressed  to  the  sound  discretion  of  the 
court,  which  must  decide  for  itself  whether  substantial  justice 
has  been  done  or  not,  and  whose  action  in  the  premises  is  not 
the  subject  of  review.  But  where  the  alleged  error  was  ex- 
cepted to  on  the  trial,  and  materially  affected  substantial 
rights,  the  party  injured  may  of  right  demand  a  new  trial, 
and,  should  it  be  refused,  such  refusal  may  be  assigned  as 
error.  To  warrant  the  assignment  of  error,  in  such  cases, 
two  things  must  concur:  first,  the  error  must  materially  affect 
a  substantial  right;  and  secondly,  it  must  have  been  ex- 
cepted to  when  committed.  To  constitute  the  error  material, 
in  such  cases,  it  must  have  been  such,  in  our  opinion,  as  that 
had  it  not  been  committed,  the  verdict  would  not  have  been 
well  warranted.  Now,  in  the  present  case,  if  the  verdict  of 
the  jury  was  proper  at  all,  it  might  as  well  stand  independent 
of  the  testimony  objected  to,  as  upon  it.  That  testimony  did 
not  apply  to  the  issue  in  the  case,  but  to  a  collateral  fact ;  the 
execution,  not  of  the  note  in  controversy,  but  of  other  notes 
in  blank,  by  the  defendant.  And  whether  such  notes  had 
been  executed  or  not,  still  the  plaintiff  was  not  entitled  to  a 
recovery  here  without  satisfactory  proof  that  his  note  had  a 
valid  existence.  There  was  no  error,  therefore,  in  the  refusal 
of  the  court  to  grant  a  new  trial  in  the  case. 

II.  The  other  assignment  of  error  is,  that  the  court  erred 
in  overruling  the  defendant's  objection  to  the  testimony  of 
Bodmann  and  Abraham  on  the  trial.  The  ground  of  error 
thus  presented  is  stricti  juris;  and,  if  well  taken,  must  pre- 
vail whether  substantial  justice  has  been  done  by  the  verdict 
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or  not.  So  far  as  the  testimony  of  Bodmann  is  concerned, 
we  have  already  seen  that  no  exception  was  taken  to  It; 
and  even  if  it  had  been  improperly  received,  which  we  do 
not  .pretend  to  intimate,  the  matter  can  not  now  be  assigned 
for  error.  Then  as  to  the  testimony  of  Abraham,  it  will 
be  observed  that  no  objection  was  made  to  the  propriety  of 
proving  the  fact  which  he  was  called  upon  to  establish ;  that 
is,  that  he  had  seen  notes  made  by  Schmidt  and  indorsed  in 
blank  by  Brachmann,  and  had  himself  discounted  one  such 
note.  But  the  objection  was,  that  the  witness  had  not 
competent  knowledge  of  Brachmann's  handwriting  to 
identify  it,  and  therefore  could  not  properly  state  that  the 
notes  he  saw,  or  the  one  he  discounted,  had  Brachmann's 
indorsement  upon  them.  As  one  member  of  the  court,  I 
am  prepared  to  say  that  it  was  not  necessary  for  the  witness 
to  have  known  the  handwriting  of  Brachmann  to  the 
papers  referred  to,  to  render  his  testimony  competent  if 
proper  at  all.  The  fact  sought  to  be  shown  was,  not  the 
handwriting  of  Brachmann,  but  what  was  his  course  of 
business  in  reference  to  the  issuing  of  blank  indorsements ; 
and  the  circumstance  that  such  indorsements,  purporting  to 
be  his,  were  exhibited  and  dealt  upon  in  the  market  as  his, 
would  be  proper  evidence  to  show  the  fact.  Aside  from  this, 
and  assuming  that  it  was  necessary  for  the  witness  to  have 
had  a  knowledge  of  Brachmann's  handwriting  to  render 
his  testimony  proper,  vrc  are  clearly  of  opinion  that  a 
sufficient  foundation  was  laid,  in  the  preliminary  examina- 
tion of  the  witness,  for  the  reception  of  such  testimony. 
Kis  answer  on  the  examination  in  chief  was  emphatic:  **I 
am  acquainted  with  Brachmann's  signature.  I  have  seen 
him  write."  On  cross-examination,  he  said:  "Some  twelve 
years  ago,  he  signed  a  receipt  for  a  small  bill  of  brandy.  I 
do  not  remember  seeing  him  write  on  any  other  occasion. 
I  have  seen  other  papers  appearing  to  have  been  signed  by 
him."  The  knowledge  thus  acquired  by  the  witness  may 
have  been,  and  probably  was,  very  imperfect;  or,  on  the 
ether  hand,  it  may  have  been  quite  reliable.    This  depends 
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upon  the  intelligence  and  capacity  o(  the  witness,  and  the 
impression  made  upon  his  mind.  Some  men  may  receive  a 
more  vivid  and  lasting  impression  from  the  examination  of 
a  single  signature  than  others  receive  from  a  large  number. 
Some,  too,  may  retain  the  impression  thus  received  after  a 
lapse  of  years,  while  in  others  it  would  be  obliterated  after 
a  lapse  of  days.  In  such  cases,  the  law  has  fixed  no  limits 
to  the  measure  of  human  capacity.  But  it  does  require: 
1st.  That  the  witness  should  have  had  opportunity  of  form- 
ing an  acquaintance  with  the  party's  handwriting;  and,  2d. 
That  the  acquaintance  should  be  such  as  to  enable  the 
witness  to  express  a  positive  belief  on  the  subject.  Here 
the  witness  expressed  confidence  in  his  knowledge  of  the 
defendant's  signature;  and,  as  to  his  opportunity  of  judg- 
ing, had  seen  him  write  his  name  at  least  once  on  a  previous 
occasion.  That  once  having  seen  a  person  write,  is  sufficient 
to  render  the  testimony  admissible,  is  laid  down  in  all  the 
elementary  books,  and  in  many  adjudged  cases,  while  not 
an  authority  can  be  found  against  it.  See  2  Phill.  Ev.  248, 
note  255,  p.  475,  Cowen  &  Hills'  notes ;  4  Esp.  37,  Garrells  v. 
Alexander;  2  Starkie,  N.  P.  C.  164,  Powell  v.  Ford;  i  Moody 
&  Malk.  39,  Lewis  v.  Sapio,  etc.  The  force  and  extent  of  the 
rule  on  this  subject  is  well  exi>ressed  by  Phillips,  thus:  "A 
witness  may  therefore  be  asked  whether  he  has  seen  a  par- 
ticular person  write,  and  afterward  whether  he  believes 
the  paper  in  dispute  to  be  his  handwriting."  "This  kind 
of  evidence,  like  all  probable  evidence,  admits  of  every 
possible  degree,  from  the  lowest  presumption  to  the  high- 
est moral  certainty.  It  may  be  so  weak  as  to  be  utterly 
unsafe  to  act  upon,  or  so  strong,  as  in  the  mind  of  any 
reasonable  man,  to  produce  conviction.  The  witness  may 
have  been  in  the  constant  habit  of  seeing  the  person  write, 
day  after  day  for  ye&rs  together,  etc.,  or  it  may  be  found 
that  he  may  have  seen  him  write  only  a  few  words,  many 
years  ago,  or  perhaps  only  once ;  or  the  specimens  which  he 
saw  may  have  been  slight  and  imperfect,  made  in  a  hurry,  at 
distant  intervals,  or  from  some  other  cause,  were  not  the  fair 
(35) 
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average  specimens  of  his  general  character  or  style  of  writing, 
but  deviations  from  the  common  form;  in  which  cases,  the 
impression  on  the  mind  of  the  witness  would  be  imperfect, 
faint,  and  inaccurate.  But  whatever  degree  of  weight  his 
testimony  may  deserve,  which  is  a  question  exclusively  for 
the  jury,  it  is  an  estabHshed  rule  that  if  he  has  seen  the 
person  write,  he  will  be  competent  to  speak  to  his  hand- 
writing ;"  citing  i  Burr.  644,  Rex  v.  Dr.  Hensey ;  8  Ves.  438, 
474,  Eagleton  v.  Kingston;  and  4  St.  Trials,  446,  447,  Lord 
Preston's  case;  6  St.  Trials  70,  Francia's  case,  and  lb.  275, 
Layer's  case.  Then,  again,  as  to  lapse  of  time,  on  page  273, 
Phillipps  says,  with  respect  to  the  interval  of  time  "that  has 
elapsed  since  the  witness  saw  the  party  write,  that  is  a  cir- 
cumstance not  to  exclude  him  from  giving  evidence,  but  to 
be  left,  with  all  the  other  circumstances  of  the  case,  to  the 
consideration  of  the  jury ;"  citing  i  Bl.  384,  Gold  v.  Jones. 

While  the  general  rule,  thus  laid  down,  is  not  denied  by 
one  of  the  counsel  for  the  plaintiff  in  error,  it  is  insisted  by 
him,  that  it  can  not  apply  in  the  present  case,  since  it  is 
shown  by  the  testimony  of  Cathcart  that  the  uniform  habit 
of  Brachmann  was  to  make  his  signature  to  notes  different 
from  that  to  receipts,  and  therefore  the  witness  who  had  only 
seen  Brachmann's  signature  to  a  receipt,  could  not  have 
known  his  signature  to  a  note.  This  is  a  clear  fwn  scquitur, 
since,  although  the  form  of  the  signature  may  be  different, 
the  character  of  the  writing  in  each  may  be  the  same;  and 
we  have  already  seen  that  however  imperfect  the  character 
may  be,  it  is  sufficient  to  enable  the  witness  to  testify.  But 
further  than  this,  it  is  but  an  arraying  of  one  witness 
against  another;  and  we  are  not  required  to  give  absolute 
credence  to  the  one,  and  refuse  atiy  credence  to  the  other. 
For,  to  reject  the  evidence  altogether,  we  must  not  only 
assume  that  Cathcart  has  testified  with  entire  truth  (which 
we  are  certainly  prepared  to  allow)  as  to  Brachmann's  cus- 
tom in  affixing  different  signatures  to  different  kinds  of 
papers,  but  we  must  assume  that  Brachmann  followed  this 
custom  in  the  particular  instances  as  to  which  the  witness 
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testified;  and  we  must  still  further  assume  (what  is  not 
proven)  that  the  character  of  these  signatures  was  so  essen- 
tially different,  as  that  an  individual,  acquainted  with  the 
one,  could  not  form  a  correct  opinion  as  to  the  genuineness 
of  the  other,  and  that,  too,  when  the  witness  has  testified  to 
his  ability  to  form  such  a  judgment. 

In  2  Starkie,  N.  P.  C.  164,  the  case  of  Powell  v.  Ford, 
cited  by  plaintiff's  counsel,  has  no  application  to  the  one 
before  us.  Tliere  it  was  held  at  nisi  prius,  by  Lord  Ellen- 
borough,  that  a  witness,  who  had  seen  defendant  write  his 
name  with  the  initials  of  his  Christian  name,  was  not  compe- 
tent to  prove  his  signature  containing  the  Christian  and  sur- 
name in  full,  because  the  witness,  by  his  own  showing — not  by 
the  testimony  6f  other  witnesses — had  not  sufficient  knowl- 
edge of  the  full  or  entire  signature.  Here,  however,  there  is 
nothing  in  the  witness'  testimony  to  show  his  want  of  capa- 
city to  form  a  correct  judgment.  If  that  decision,  however, 
were  in  point,  it  would  be  enough  to  say  that  it  was  but  a 
nisi  prius  decision,  and  when  subsequently  quoted,  i  Moody 
&  Malk.  39,  Lewis  v.  Sapio,  it  was  said  by  Abbott,  C.  J.: 
^'I  will  not  abide  by  any  such  decision  as  that.  The 
witness  has  seen  the  defendant  write  his  surname.  He 
believes  the  surname,  in  the  defendant's  signature  on  the 
bill,  IS  written  by  him.  It  is  quite  enough."  There  can 
be  little  difficulty  in  deciding  between  the  authority  of 
these  cases.  If  the  witness  could  swear  to  the  defendant's 
surname,  it  was  of  no  consequence  about  the  Christian  name. 

Upon  the  whole  case,  we  find  no  error  in  this  record ; 
and  the  judgment  will  therefore  be  affirmed  with  costs,  but 
without  penalty. 

Judgment  affirmed. 
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1.  In  an  answer  or  reply,  there  must  be  a  general  or  specific  denial  of 
each  material  allegation  which  it  is  intended  to  controvert;  a  single 
statement  that  each  and  all  of  the  allegations  are  denied,  is  good  as 
a  general  denial;  but  if  the  denial  be  intended  to  be  specific,  and  facts 
are  introduced  for  that  purpose,  it  must  appear,  by  averment,  to 
which  of  the  material  allegations  those  facts  are  intended  to  reply. 

2.  A  general  motion  to  make  the  reply  more  definite  and  certain,  will 
He  where  the  plaintif¥  makes  allegations  of  fact  in  a  reply,  not  ad- 
dressed  to  any  particular  material  allegation  in  an  answer  setting  up 
a  counter-claim;  and  concludes  with  a  general  denial  of  every  alle- 
gation in  the  answer  not  consistent  with  the  reply. 

Special  Term. — On  inotion  to  make  the  reply  more 
definite  and  certain.  Petition  on  a  promissory  note  made 
by  defendant.  The  answer  admits  the  execution  of  the 
note,  and  by  way  of  counter-claim,  alleges  that  the  note 
was  given  for  the  payment  of  certain  specified  lumber, 
agreed  to  be  furnished  under  a  written  contract  of  sale 
made  between  the  parties,  and  that  afterward,  on  delivery, 
it  was  discovered  that  part  of  the  lumber  was  inferior,  and 
not  according  to  contract,  to  defendant's  damage,  etc. 

Plaintiff  then  replies,  alleging,  in  detail,  his  understanding 
of  the  nature  and  terms  of  the  agreement  between  the  par- 
ties, and  without  making  a  specific  denial  of  the  written  con- 
tract, concludes  as  follows:  "And  the  plaintiflF  denies  all 
and  singular  the  statements  and  allegations  in  said  answer, 
which  are  or  mav  be  inconsistent  with  the  truth  of  the 
statement  in  this  replication;  and  also  denies  that  the 
defendant  has  suflfered  damages  in  the  sum  of  twelve  hun- 
dred dollars,  or  in  any  sum  or  sums  whatsoever,  by  reason 
of  any  act,  omission,  or  neglect  of  the  plaintiff  in  the 
premises." 

Bates  &  Scarborough,  for  plaintiff. 
Ferguson  &  Long,  for  defendant. 
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Gholson,  J.     It  is  not  stated  in  the  motion  in  what  par 
ticulars  the  reply  is  indefinite  and  uncertain. 

Upon  such  a  general  motion,  the  court  will  only  look  at 
the  pleading,  to  see  if  it  presented  any  matter  which  could 
be  regarded  as  a  denial  of  a  material  allegation  in  the 
counter-claim,  or  as  new  matter  intended  to  be  presented  as 
a  defense,  and  showing  with  sufficient  clearness  which  it 
was — ^but  if  a  party  can  not  put  his  finger  upon  something 
specific  to  be  made  definite  and  certain,  he  can  not  show  in 
what  particular  it  is  deficient,  and  a  general  motion  will 
suffice. 

2.  A  denial  may  be  general  or  specific.  If  general,  there 
can  be  no  objection  to  a  single  statement  that  each  and  all 
of  the  allegations  in  a  pleading,  are  denied.  But  if  the 
denial  be  intended  to  be  specific,  and  facts  are  introduced 
for  that  purpose  into  the  pleading,  it  must  appear,  by  aver- 
ment, to  which  of  the  material  allegations  in  the  pleading 
tbose  facts  are  intended  to  reply.  There  must  be  a  general 
or  a  specific  denial  of  each  material  allegation  which  it  is 
intended  to  controvert.  The  denial  can  not  be  made  at  the 
same  time  general  and  specific,  or  to  be  construed,  one  or 
the  other,  as  may  be  claimed  by  the  pleader. 

3.  When  a  counter-claim  set  out  a  contract  for  the  sale 
and  delivery  of  lumber,  and  the  giving  of  the  note  sued  on 
as  a  part  of  the  consideration,  the  breach  of  the  contract 
and  damages,  and  a  reply  set  out  certain  transactions  ex- 
plaining the  dealings  as  to  the  lumber,  but  not  addressed  to 
any  one  of  the  material  allegations  in  the  counter-claim,  and 
then  concluded  with  a  general  denial  of  every  allegation 
inconsistent  with  the  statements  in  the  reply,  the  motion  to 
make  definite  and  certain  must  be  sustained. 

Motion  sustained. 
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Frederick  Butterfield  v.  Wm.  E.  Ogborn,  et  al. 

1.  The  laws  of  Ohio  must,  in  the  absence  of  any  express  provision,  be 
supposed  to  apply  only  to  persons  and  things  in  Ohio.  The  legisla- 
ture, in  authorizing  proceedings  to  subject  equitable  interests  in  real 
estate,  did  not  intend  to  give  a  remedy  where  the  real  estate  is  situ- 
ated beyond  the  limits  of  the  State. 

2.  A  creditor  can  not  be  aided,  either  in  law  or  equity,  in  enforcing  a 
claim  on  real  property  situate  out  of  the  jurisdiction. 

Special  Term. — Plaintiff  alleges  that  at  the  January  term^ 
A.  D.  1857,  of  this  court,  he  recovered  a  judgment  against 
Ogborn  for  the  sum  of  $1,200.87;  that  the  defendant^ 
Ogborn,  has  no  property  subject  to  an  execution  at  law,  but 
that  he  has  an  equitable  title  to  certain  real  estate  in 
Missouri  and  Illinois  to  which  Thomas  Davis  and  other 
parties  defendant  hold  the  legal  title;  and  plaintiff  prays 
that  a  receiver  may  be  appointed,  and  that  the  lands  may 
be  subjected  to  the  payment  of  the  judgment. 

Mills  &  Hoadly,  for  plaintiff. 

Thos.  J.  Gallagher  and  Talbot  Jones,  for  defendants. 

Gholson,  J.  At  a  former  term,  this  case  was  decided  upon 
the  ground  that  a  creditor  in  Ohio  could  not  attach  nor  file  a 
petition  to  subject  an  equitable  interest  in  real  estate,  situated 
beyond  the  limits  of  the  State  This  decision  was  made  on 
the  ground  that  the  statute,  though  using  general  language^ 
must  be  understood  as  being  limited  to  the  sphere  of  its 
enactment.  The  counsel  for  the  plaintiff  asked  to  be  again 
heard  in  the  case  upon  this  question.  That  hearing  has 
been  had,  and  I  have  again  considered  the  question. 

It  IS  claimed  by  counsel  that  the  act  must  have  an  effect 
to  give  a  remedy  equivalent  to  what  might  have  obtained 
on  the  general  principles  of  equity  jurisdiction — ^that  the 
statute  is  really  only  declaratory.  To  a  certain  extent,  I 
think  the  statute   is  declaratorv.     When  a  creditor  has  a 
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claim  to  be  satisfied  out  of  a  legal  estate,  the  courts  of 
equity  might,  on  general  principles,  aid  him  in  obtaining 
satisfaction  out  of  an  equitable  estate.  But  I  do  not  sup- 
pose, and  I  am  confident  no  authority  can  be  found  to  sus- 
tain, the  idea  that  a  creditor,  as  such,  can  be  aided,  either  in 
•  law  or  equity,  in  enforcing  a  daim  on  real  property  out  of 
the  jurisdiction.  By  reference  to  the  authorities,  it  will 
clearly  appear  no  such  jurisdiction  is  admitted  in  courts  of 
equity:  3  Myl.  &  Cr.  416.  417,  Neate  v.  Duke  of  Marlborough. 
It  will  be  seen  that  the  principles  of  the  jurisdiction  is  that 
the  court  lends  its  aid  to  enforce  a  legal  right.  If  there  be, 
or  could  be,  no  legal  right,  then  there  is  no  ground  for  inter- 
ference in  equity. 

The  question  is  really  one  of  construction.  Did  the  legis- 
lature, in  authorizing  proceedings  to  subject  equitable  in- 
terests in  real  estate,  intend  to  give  a  remedy  when  the  real 
estate  was  situated  beyond  the  limits  of  the  State?  It  is 
claimed  that,  because  a  party  in  whom  is  vested  the  legal 
title  to  lands  in  another  State,  is  found  in  Ohio,  and  can  be 
served  with  process,  he  can  be  compelled  to  convey  to  a 
receiver,  so  as  to  satisfy  a  judgment  against  the  party 
entitled  to  the  equitable  estate  in  the  land.  The  well- 
established  rules  of  construction  forbid,  in  my  opinion,  a 
construction  of  the  statute  which  would  admit  of  the  exer- 
cise of  any  such  jurisdiction. 

General  words,  in  statutes,  must  be  restrained  to  the  fitness 
of  the  matter  in  view  of  the  legislature.  It  would  be  highly 
inconvenient  to  attempt  to  dispose  of  property  located  in  a 
foreign  jurisdiction,  and,  in  most  cases,  the  effect  would  be 
nugatory.  The  laws  of  Ohio  must,  in  the  absence  of  any 
express  provision,  be  supposed  to  apply  only  to  persons  and 
things  in  Ohio.  We  had  occasion  to  apply  this  principle  in 
the  case  of  Campbell  v.  The  Owners  of  the  "Queen  City." 
The  same  principle  will  be  found  in  many  decided  cases.  2 
My.  &  Cr.  256,  270,  Arnold  v.  Arnold;  12  CI.  &  Fin.  17;  5 
Wheaton  Ap.  12 ;  18  Johns.  423 ;  8  Grattan,  389. 

The  principle,  which  has  been  applied  in  cases  of  specific 
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performance,  does  not  reach  such  a  case  as  the  present. 
That  depends  on  a  contract  or  equity  subsisting  between 
the  parties.  The  proceeding,  in  such  cases,  is  in  personam, 
and  the  right  is  created  by  the  act  of  the  parties:  8  Grattan, 
411,  Dickinson  v.  Hoonie's  Adm'r,  et  al.;  2  White  &  Tudor, 
Lead.  Eq.  cases,  part  2,  note  3I9,  Penn  v.  Lord  Baltimore. 
Action  dismissed. 


Edwin  Ludlow  v.  Edward  Hurd,  kt  al. 

1.  The  power  of  the  Cincinnati  and  Marietta  Railroad  Company,  under 
section  13  of  the  act  of  February  11,  1848,  regulating  railroad  com- 
panies, to  borrow  money  on  the  security  of  its  property  and  income, 
includes  the  authority  to  mortgage  after-acquired  property,  and  cm- 
braces  every  species  of  property,  owned  by  the  company,  necessary 
to  the  operation  of  the  road. 

2.  Office  furniture,  suitable  in  kind  and  of  a  necessary  amount,  pro- 
vided for  the  use  of  the  employees  of  the  company  in  the  perform- 
ance of  their  daily  duties,  as  well  as  for  the  directors  to  transact  their 
business,  is  covered  by  such  a  mortgage;  and  at  the  instance  of  the 
trustee,  will  be  protected  by  injunction  against  the  attempts  of  a 
judgment  creditor,  who  has  levied  thereon,  and  threatens  to  sell  it. 
when  it  appears  that  the  other  mortgaged  property  would  be  insuffi- 
cient to  pay  in  full  the  mortgage  debt. 

Special  Term. — On  demurrer  to  the  petition.  Action  to 
restrain  proceedings  under  an  execution  and  levy,  made  at 
the  instance  of  Hurd  as  a  judgment  creditor,  upon  certain 
personal  property  belonging  to  the  Cincinnati  and  Marietta 
Railroad  Company. 

The  plaintiff  claims  that  he  is  the  mortgagee,  in  trust,  for 
certain  holders  of  bonds  issued  by  the  Cincinnati  and  Ma- 
rietta Railroad  Company.  The  conveyance  is  in  due  form, 
properly  executed,  and  recorded  in  the  recorder's  office  of 
Hamilton  county,  dated  March  i,  1857,  to  secure  the  pay- 
ment of  fifteen  hundred  bonds  for  one  thousand  doOars 
each,  which  are  to  become  due  on  September  I,  1880,  with 
seven  per  cent,  interest,  payable  semi-annually.    The  property 
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described  in  this,  '*the  third  mortgage,"  deed,  is  "the  road  of 
said  company  and  its  branches,  made  or  to  be  made  in  the 
State  of  Ohio,  including  the  right  of  way  and  the  land  oc< 
cupied  thereby,  together  with  the  superstructure  and  the 
tracks  thereon,  and  all  the  bridges,  viaducts,  culverts,  fences, 
depot  grounds,  and  buildings  thereon,  and  all  other  appur- 
tenances belonging  thereto,  and  all  franchises,  rights  and 
privileges  of  the  company,  in  and  to  the  same;  also,  all 
locomotives,  tenders,  cars,  machinery,  tools,  implements, 
fixtures,  wood,  fuel,  oil,  waste,  and  other  materials  or  prop- 
erty then  owned,  or  thereafter  to  be  acquired  and  owned  by 
said  company,  for  the  purpose  of  using  or  repairing  said 
road,  or  any  other  of  the  property  of  said  company,"  with 
power  on  the  part  of  the  company  to  dispose  of  any  of  the 
property  not  necessary  to  be  retained  for  its  roadway,  depot 
grounds,  or  stations,  nor  required  for  the  construction  or 
convenient  use  of  the  road. 

That  five  hundred  of  the  bonds  described  in  this  instrument 
of  mortgage  have  been  negotiated  by  the  company,  and 
are  a  subsisting  charge  upon  the  property  mortgaged. 

That  the  defendant,  Hurd,  having  recovered  a  judgment 
for  $274.33  against  the  company,  before  Nathan  Marchant, 
a  justice  of  the  peace  in  and  for  the  township  of  Cincinnati, 
in  the  county  of  Hamilton,  has  caused  execution  to  be  is- 
sued thereon;  that  said  execution  came  to  the  hands  of  the 
defendant,  James  Cassidy,  a  constable  in  and  for  said  town- 
ship, and  was,  by  said  constable,  on  October  15,  1857,  levied 
upon  "the  furniture  contained  in  five  several  rooms  of  the 
company's  business  office  in  Cincinnati,  situated  on  Third 
street,"  which  is  particularly  described  in  the  complainant's 
petition;  also,  the  furniture  contained  in  another  business 
office  of  the  company  in  Cincinnati,  in  one  of  the  rooms  of 
the  Burnet  House.  It  is  alleged  that  the  property  is  adver- 
tised for.  sale  by  the  officer  who  levied  the  execution,  and 
will  be  sold  unless  the  court  interfere ;  that  the  above  offices 
"are  attached,  belong  to,  and  form  a  part  of  the  railroad 
and  its  appurtenances,  and  were  established  and  fitted  up 
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and  furnished  by  the  company  for  the  purpose  of  transact- 
ing and  carrying  on  the  business  on  the  said  road,  they 
being  necessary  therefor,  and  are  yet  used  for  that  purpose ;" 
that  the  furniture  levied  on  is  indispensable  to  the  full  enjoy- 
ment of  the  use  of  the  road,  and  is  a  part  and  parcel  of  the 
property  conveyed  to  the  plaintiff  by  said  third  mortgage  deed 
of  the  company.  It  is  further  stated  that  the  sale  of  the  prop- 
erty, so  levied  on  by  said  constable,  as  advertised  by  him, 
would  produce  great  injury  to  the  plaintiff  and  to  the  hold- 
ers of  said  third  mortgage  bonds,  by  depriving  the  com- 
pany of  the  use  of  the  same,  and  thereby  reducing  and 
lessening  the  business  and  earnings  of  the  company,  and 
thus  preventing  the  payment  of  the  interest  and  principal 
of  the  bonds,  which  business  and  earnings  are  not  now  more 
than  sufficient  to  pay  said  interest,  and  would  also  tend  to 
render  the  mortgage  security  aforesaid,  ineffectual  and 
worthless.  That  the  company  has  made  default  in  payment 
of  the  interest  on  said  bonds:  that  the  company  is  wholly 
insolvent,  and  that  if  the  property  so  levied  on  should  be 
sold  on  said  execution,  the  remaining  property  covered  by 
said  mortgage  will  be  insufficient  to  pay  in  full  the  principal 
and  interest  due  on  said  bonds.  It  is  further  stated  that 
the  property  levied  on  was  acquired  by  the  company  sub- 
sequent to  the  execution  of  the  mortgage. 
To  this  petition,  the  defendant,  Hurd,  has  demurred. 

S.  S.  Cooke  and  Taft  &  Perry,  for  plaintiff. 

E.  W.  Kittredge,  for  defendants,  Hurd  and  Cassidy. 

Storkr,  J.  Two  questions  are  presented  upon  the  plead- 
ings in  this  case — 

First:  The  authority  of  the  railroad  company  to  borrow 
money,  and  to  mortgage  their  property  to  secure  it? 

Second:  What  property  passed  by  the  conveyance  to 
Ludlow  ? 

Section  13  of  the  law  of  February  ii,  1848,  "regulating 
railroad   companies/'    gives   express   power   to    every    such 
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corporation  "to  borrow  money,  not  exceeding  its  authorized 
capital  stock,  at  a  rate  of  interest  not  exceeding  seven  per 
cent,  per  annum,  and  may  execute  bonds  or  promissory  notes 
therefor,  and,  to  secure  the  payment  thereof,  may  pledge  the 
property  and  income  of  such  company." 

This  provision,  so  fully  conferring  a  right  to  borrow 
money,  to  issue  bonds,  and  secure  their  payment  by  a  mort- 
gage upon  the  property  and  income  of  the  company,  dis- 
penses with  the  necessity  of  discussing  the  question  of 
corporate  power,  upon  general  principles.  However  doubt- 
ful it  may  have  been  regarded  by  courts  of  high  authority, 
we  are  saved  the  labor  of  examining  conflicting  opinions,  as 
well  as  the  effort  to  reconcile  them. 

We  must  hold  the  company  was  fully  authorized  to  exe- 
cute the  mortgage  referred  to  in  the  petition. 

The  second  question  involves  the  inquiry:  "What  prop- 
erty passed  by  the  description  in  the  deed  ?" 

In  ordinary  cases,  this  is  to  be  determined  by  the  intention 
of  the  parties,  as  indicated  by  their  contract ;  and  where,  after 
a  general  grant  of  the  principal  thing,  its  incidents  or  appur- 
tenances are  not  expressly  reserved  or  excluded,  the  transfer 
will  be  held  to  cover  the  subject  specifically  granted,  and  all 
that  is  connected  with  it,  as  naturally  dependent  upon  it,  or  that 
may  be  properly  regarded  as  essential  to  its  full  enjoyment. 

This  is  the  rule  affirmed  in  Whistler's  case,  10  Co.  64 
and  65,  which  is  followed  in  all  the  modern  cases,  as  in  6 
Greenleaf,  436,  Blake  v.  Clark ;  i  Sumner,  492,  United  States 
V.  Appleton;  11  Conn.  525,  Parsons  v.  Camp;  18  Wend.  157, 
Van  Wyck  v.  Wright,  and  in  20  Ohio,  401,  412,  Morgan  v. 
Mason,  where  it  is  said:  "Whatever  is  actually  enjoyed  with 
the  thing  gpranted  as  a  beneficial  privilege  at  the  time  of  the 
grant,  passes  as  parcel  of  it."  Therefore,  everything  belong- 
ing to  the  estate  conveyed,  as  an  incident  or  appurtenance, 
passes  by  the  grant,  and  to  this  end  the  law  gives,  in  all 
cases,  a  reasonable  intendment  to  the  grant. 

The  principle  thus  established  is  of  universal  application 
in  the  transfer  of  real  property ;  and  though  its  origin  dates 
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back  to  a  very  remote  period,  when  the  alienation  of  land 
was  guarded  with  great  jealousy,  and  then  necessarily  con- 
fined to  a  class  of  estates  to  which  but  few,  if  any  of  the 
appurtenances  of  modem  times  were  incident,  its  application 
is  none  the  less  just  or  equitable. 

The  improvements  in  mechanics  have  introduced  new 
modes  by  which  the  business  of  the  world  is  not  only  per- 
formed, in  its  various  departments,  but  essentially  controlled 
in  its  results.  Hence,  the  adaptation  of  steam  power  to 
locomotion  includes  not  only  the  enjoyment  of  rights  of 
way,  but  the  construction  of  road-beds,  and  the  consequent 
use  of  the  various  materials  necessary  to  their  fabric;  the 
ownership,  also,  of  engines,  with  their  various  appendages, 
rail  cars,  baggage  and  freight  cars,  are  alike  indispensable. 
It  is  equally  necessary  to  the  full  enjoyment  of  the  franchise 
conferred  upon  a  railroad  company,  that  the  corporation 
should  hold  depots  and  depot  grounds,  machine  shops,  and 
other  establishments  for  the  manufacturing,  as  well  as  the 
repair  of  their  engines  and  cars.  The  same  power  must  be 
given,  either  expressly  or  by  necessary  implication,  to  own 
or  rent  suitable  buildings  to  accommodate  their  different 
employees  in  the  transaction  of  their  daily  duties,  as  book- 
keepers, clerks,  and  Cjashiers,  as  well  as  furnishing  a  proper 
place  for  the  directors  to  hold  their  meetings. 

It  must  follow  from  the  power  thus  given,  that  the  com- 
pany may  provide  furniture  proper  for  their  different  offices, 
and  which  may  well  be  included  in,  and  pass  by  the  name  of 
corporate  property,  and  which,  though  practically  separate 
from,  and  forming  no  immediate  part  of  the  railroad,  its 
appurtenances,  franchises,  or  machinery,  are  still  so  closely 
connected  with  the  proper  management  of  the  road,  and  the 
interest  of  the  stockholders,  as  well  as  the  creditors,  that 
they  can  not  be  dispensed  with  and  the  purposes  of  the 
railroad  be  accomplished. 

A  corporate  body,  whose  daily  business  is  the  transporta- 
tion of  passengers  and  freight,  in  whose  capital  stock  large 
amounts  are  invested  by  every  class,  should  be  held  to  the 
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strictest  accuracy  in  their  accounts.  Their  receipts  and 
expenditures  can  only  be  known  when  this  duty  is  fulfilled 
to  the  letter;  hence,  the  power  to  employ  the  most  compe- 
tent clerks,  and  the  duty  to  provide  all  the  necessary  accom- 
modations, to  enable  them  to  have  an  intelligent  and  careful 
supervision  of  the  various  transactions  of  every  day.  On 
no  other  theory  can  frauds  be  prevented,  or,  if  committed, 
detected. 

It  is  very  clear,  then,  we  must  regard  as  appurtenant  to, 
and  necessary  for  the  proper  working  of,  a  railroad,  that  all 
the  species  of  property  to  which  we  have  referred,  should 
become  a  part  of  the  road  itself,  essential,  indeed,  to  its  use ; 
and,  if  denied,  destructive  to  the  purpose  for  which  it  was 
bulk. 

There  may  be,  unless  wc  look  carefully  at  the  relations 
the  several  departments  of  a  railroad  bear  to  each  other,  no 
clear  apprehension  of  their  real  identity,  when  the  rights  of 
the  corporation  are  questioned.  We  may  separate  the 
appurtenance  from  the  subject  when  real  estate  is  conveyed, 
and  there  yet  be  a  thing  to  be  enjoyed,  while  its  measure  or 
extent  only  is  impaired  or  restricted;  but,  in  a  case  like 
that  before  us,  if  one  of  the  incidents  essential  to  the  suc- 
cessful operation  of  the  road  is  withheld,  the  consequence 
may  be  irreparable  injury  to  all  concerned  in  the  prosperity 
of  the  enterprise. 

It  was,  without  doubt,  the  intention  of  the  company  to 
pledge  their  whole  available  property,  all  they  could  legally 
call  their  own,  of  which  they  were  then  possessed,  or  might 
afterward  lawfully  acquire,  for  the  security  of  the  bond- 
holders, on  the  terms  stated  in  the  deed  of  trust;  and  if 
they  could  not,  as  a  corporate  body,  be  the  owners  of  any 
other  property  than  that  connected  with,  or  incident  to,  or 
necessarily  attached  to  the  proper  operation  of  the  road,  it 
would  seem  to  follow  that  every  portion  of  it  that  they  might 
lawfully  possess  they  might  lawfully  pledge. 

At  common  law,  it  is  said  an  assignment  will  not  convey 
title  to  chattels,  except  those  "m  esse''  at  the  time  of  the 
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transfer.  This  doctrine  had  its  origin,  we  are  told,  in  the 
determination,  on  the  part  of  the  courts,  at  an  early  period, 
'*to  prevent  maintenance  and  the  multiplication  of  conten- 
tions and  suits,  so  that  no  possibility,  right,  title,  or  any 
other  thing  not  in  possession,  could  be  granted  or  assigned 
to  strangers;"  and  so  strictly  was  it  applied  that  a  grant  of 
land,  where  the  vendor  was  out  of  the  possession,  was  void. 
Co.  Lit.  265,  a.  n.  i ;  3  Mees.  &  Wei.  197,  Mogg  v.  Baker ; 
5  Maule  &  Sel.  238,  Robinson,  et  al.  v.  Macdonnell ;  7  Adol.  & 
El.  N.  S.  850,  Gale  v.  Burnell. 

The  English  courts  still  adhere,  as  it  will  be  seen  in  the 
cases  already  cited,  with  many  qualifications  to  the  ancient 
maxim,  and  have  been  followc^d  by  American  judges,  who, 
while  they  admit  the  power  of  precedent,  and  feel  bound  to 
follow  what  is  believed  to  be  established,  nevertheless  inter- 
pose very  significant  exceptions  to  its  full  application. 

Thus,  in  6  Man.  &  G.  247,  Tapficld  v.  Hillman,  et  al., 
Tindal,  C.  J.,  said:  "It  would  have  been  very  easy  to 
have  so  framed  the  power  of  entry  as  to  make  it  extend 
to  all  effects  found  upon  the  premises  at  the  time  that  such 
power  should  be  enforced ;"  and  Coltman  and  Maule,  Justices, 
clearly  admit  that,  as  between  the  parties,  there  may  be  a 
valid  transfer  of  such  property.  In  10  Met.  481,  Jones 
V.  Richardson,  and  in  13  Met.  29,  Moody  v.  Wright,  it  is  said 
that  "one  can  not  grant  or  mortgage  property  of  which  he  is 
not  possessed,  and  to  which  he  has  no  title  at  the  time;" 
and  this  doctrine  is  affirmed  in  2  Gush.  294,  Barnard 
V.  Eaton,  and  in  3  Gush.  306,  Godman  v.  Freeman;  so  in  3 
Gilm.  455,  Rhines  v.  Phelps,  et  al. ;  4  Goms.  581,  Griswold 
v.  Sheldon. 

But  in  the  latter  case,  as  well  as  in  7  Shep.  408,  Abbot 
v.  Goodwin,  it  was  admitted  that  a  mortgage  lien  will  cover 
chattels  purchased  after  the  deed  is  executed,  with  the  pro- 
ceeds of  those  actually  mortgaged;  and  where  there  was  a 
right  to  sell  reserved  to  the  mortgagor,  it  must  have  been 
the  intention  of  the  parties  that  the  proceeds  of  all  property 
sold   should   be   subjected;   and  this   is   the   principle   upon 
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which  also,  i  R.  I.  511,  Jenckes'  AdmV  v.  Goffe,  and,  3  Sanf. 
499,  Southworth  v.  Isham,  were  decided. 

How  far,  upon  these  adjudications,  the  rights  of  inter- 
mediate creditors,  or  mortgagees,  are  affected  at  law,  is 
matter  of  grave  consideration.  We  suppose  the  better  rule 
to  adopt  is  that  which  prevails  where  a  mortgage  is  given 
to  secure  subsequent  advances.  In  such  cases,  our  own 
courts  have  decided  that  the  security  can  not  be  extended 
to  exclude  the  property  from  the  levy,  or  seizure,  of  an 
intervening  creditor;  15  Ohio,  253,  260,  Kramer  v.  F. 
M.  Bank;  17  Ohio,  371,  Spader  v.  Lawler;  6  Conn.  37, 
Shepard  v.  Shepard. 

We  have  remarked  that,  at  law,  the  principle  to  which 
we  have  referred  seems  to  be  mainly  applied.  In  equity,  it 
is  greatly  mitigated,  if  not  for  m.any  purposes  denied. 

Lord  Eldon,  in  re  ship  Warre,  8  Price,  269,  decided  that 
the  future  earnings  of  a  ship  would  pass,  though  the 
transfer  of  the  vessel  was  made  while  she  was  at  sea.  '*I 
take  it  to  be  clear,"  says  he,  "that  if  there  be  an  assign- 
ment made  of  the  earnings  and  freight  of  an  existing 
voyage,  it  is  valid;  and  if  that  be  so  of  a  voyage  in  esse, 
why  not  of  one  in  immediate  posseT' 

So,  in  4  Myl.  &  C.  560,  Wellesley  v.  Wellesley,  Lord 
Cottenham  held  that  "a  covenant  to  secure  an  annuity,  by 
a  charge  upon  freehold  estates,  or  by  an  investment  in  the 
funds,  or  by  the  best  means  in  his  power,  will  create  a  lien 
upon  any  property  to  which  the  covenanter  becomes  en- 
titled, between  the  date  of  the  covenant  and  the  time  of 
its  performance;"  and,  again,  in  6  Simons,  224,  Metcalfe  v. 
The  Archbishop  of  York,  the  same  chancellor  said:  "Tliere 
can  be  no  doubt  that  a  covenant  to  charge,  or  dispose  of, 
or  affect  lands  hereafter  to  be  acquired,  operates,  in  equity, 
upon  lands  so  afterward  acquired,  against  the  party  creating 
the  charge." 

The  question  is  very  ably  discussed  in  I  Hare,  556,  Lang- 
ton  V.  Horton,  and  the  same  conclusion  adopted.      It  was 
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there  decided  "that  the  mortgage  of  a  ship,  then  on  a  whal- 
ing voyage,  with  all  cargo  which  might  be  caught  and 
brought  home  on  the  vessel,  was,  as  against  the  assignor,  a 
valid  assignment  in  equity,  as  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyage,  as  of  that,  if  any,  which 
existed  at  the  time  of  the  assignment." 

If  we  regard  this  equitable  doctrine  in  the  case  before  us, 
we  may,  very  readily,  conclude  that,  by  its  proper  application, 
we  shall  subserve  the  purposes  of  justice,  and  carry  out  the 
intentions  of  the  parties  to  the  contract. 

Where  a  railroad  company  is  authorized,  by  law,  to  mort- 
gage its  whole  corporate  property,  which  includes  not  merely 
its  road-bed,  and  the  structures  connected  with  it,  but  all  its 
rights  and  franchises  in  addition,  a  conveyance,  by  such 
terms,  must  comprehend  the  power  to  reconstruct  or  repair 
the  road,  by  all  the  means  necessary  to  accomplish  the  pur- 
pose. Whatever  is  added  to  the  original  structure  becomes  a 
part  of  it,  and  can  not  be  severed  from  it ;  and  if  the  security 
by  the  mortgage  is  to  continue  to  be  of  any  value  during  the 
period  that  must  transpire  before  the  bonds  become  due,  it 
must  depend  upon  the  implied  covenant  of  ihe  company  to 
keep  it  in  running  order,  and  thus  earn  the  necessary  sums  to 
discharge  the  accruing  interest,  and,  eventually,  indemnify 
the  creditors  for  the  principal  debt. 

By  the  transfer  to  the  plaintiff,  we  must  hold,  then,  that  a 
paramount  right  to  all  additions,  made  to  the  railroad  subse- 
quent to  the  date  of  the  deed,  was  vested ;  that  the  plaintiff 
could,  at  any  time,  when  interest  was  unpaid,  take  possession 
of  the  subject,  which  will  include  every  species  of  property 
then  owned  by  the  company,  as  attached  to,  or  incident  to 
the  road  itself.  If  the  right  to  the  possession  exists,  then  the 
right  to  protect  the  property  from  sale,  necessarily  follows; 
and  the  plaintiff  may  ask  us  to  aid  him  by  injunction.  The 
question,  in  such  a  case,  is,  "Who  has  the  better  right,  in 
equity,  to  call  for  the  legal  estate,  or  the  legal  possession?'* 
and  if  the  equitable  owner  of  the  incumbrance  has  done 
enough  to  perfect  his  equitable  title,  he  has  the  better  right ; 
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I  Hare,  560,  562,  Langton  v.  Horton ;  4  Myl.  &  C.  408,  New- 
lands  V.  Paynter. 

The  Supreme  Court  of  New  Hampshire,  in  32  N.  H.,  484, 
Pierce  v.  Emery,  have  decided  the  direct  question  before  us, 
though  the  case  is  somewhat  involved.  In  New  Jersey,  3 
Green  Chy.  377,  WilUnk  v.  Morris  Canal  &  Banking  Co.,  it 
was  held  that  a  transfer  of  the  canal  property  carried  with  it 
all  subsequent  additions  to  the  subject. 

In  the  late  case  of  Phillips,  et  al.  v.  Winston,  not  yet  re- 
ported, but,  in  the  opinion,  of  which  a  copy  has  been  fur- 
nished to  us,  the  Court  of  Errors  of  Kentucky  have  adopted 
the  same  rule,  and  decreed  a  perpetual  injunction  against  the 
intervening  creditors,  who  had  levied  on  property  acquired 
by  the  company  subsequent  to  their  mortgage;  and  a  similar 
construction  is  given  by  Judge  McLean  in  the  case  of  Coe, 
trustee,  v.  Pennock,  et  al.,  decided  at  the  July  term  of  the  cir- 
cuit court  for  this  district,  reported  in  the  American  Law 
Register,  for  November,  1857,  Vol.  6,  p.  2T. 

We  have  been  referred  to  a  clause  in  the  deed  of  trust 
which  authorizes  the  mortgagors  to  dispose  of  any  part  of  the 
property  that  may  not  be  necessary  to  the  use  of  the  road ; 
and,  it  is  urged  upon  us,  that  this  power,  thus  reserved,  is 
inconsistent  with  the  estate  granted  by  the  deed  itself,  and 
must,  therefore,  defeat  it. 

It  may,  in  many  cases,  be  a  very  suspicious  circumstance, 
when  such  a  permission  is  given  by  the  mortgagee;  as,  for 
instance,  where  a  stock  of  goods,  or  articles  of  ordinary  con- 
sumption, are  pledged  absolutely,  and  the  title  is  consequently 
vested  in  the  mortgagee;  the  liberty  reserved  to  the  mort- 
gagor to  sell,  might  well  furnish,  if  unexplained,  an  implica- 
tion of  fraud  in  the  contract ;  but  where,  from  the  nature  of 
the  property  pledged,  it  is  indispensable  that  many  portions  of 
it  should,  from  time  to  time,  be  repaired,  reconstructed,  or 
renewed,  there  can  be  no  impropriety  in  permitting  the  party 
who  is  bound  to  keep  up  the  road,  and  provide  all  things 
necessary  to  its  use,  to  dispose  of  the  old  material,  either  in 
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part  payment  of  new  appliances,  or  for  its  general  preser- 
vation. 

By  this  permission  no  one  can  be  defrauded,  and  no  rule 
of  law  is  violated.  The  recording  of  the  mortgage  advises 
the  public  that  the  company  have  pledged  their  property,  and 
it  seems  to  us  that  the  license  to  sell  it,  as  limited  in  the  deed, 
confers  no  greater  right  than  the  mortgagors  would  have  had 
if  no  such  clause  were  inserted.  A  broken  locomotive,  a 
worn-out  rail,  the  timber  necessary  to  repair  the  road-bed, 
require  to  be  protected  from  injury,  and  made  available  for 
the  purposes  of  the  pledge ;  hence,  the  mortgagor  may  well  be 
the  agent  of  the  parties  interested  in  the  security  to  see  that 
their  property,  however  useless,  is  not  totally  lost,  and  a 
power  to  sell,  if  necessary  to  effect  that  object,  might  be  in- 
ferred from  the  relation  of  the  parties  to  each  other. 

The  question  how  far  the  property  and  franchise  of  a 
railroad  company,  or  any  similar  corporate  body,  may  be  sub- 
ject to  sale  by  execution,  has  been  frequently  discussed  and 
determined,  of  late  years,  both  in  England  and  the  United 
States.  It  IS  settled,  we  suppose  definitely,  that  the  fran- 
chise, which  includes  the  right  of  toll,  can  not  be  levied  on. 
and  sold,  unless  the  legislature  who  granted  it,  assent  to  the 
transfer.    This  was  decided  in  5  Iredell,  297,  State  v.  Rives. 

It  is  the  rule  adopted  by  the  Supreme  Court  of  Pennsyl- 
vania in  13  Serg.  &  Rawle,  212,  Ammant-v.  The  New  Alexan- 
dria &  Pittsburg  Turnpike  Road  ;5  Watts  &  Serg.  266,  Leedom 
v.  Plymouth  R.  R.  Co. ;  and  in  9  lb.  27,  Susquehanna  Canal 
Co.  V.  Bonham;  in  Massachusetts,  4  Mass.  596,  Tippets  v. 
Walker ;  in  Kentucky,  5  B.  Monroe,  I,  Winchester  &  Leving- 
ton  Turnpike  Company  v.  Vimont. 

In  Ohio,  the  point  was  fully  examined  and  decided,  in  10 
Ohio,  476,  Seymour  v.  Milf.  &  Chillicothe  Turnpike  Company. 

The  result  is  very  clearly  stated  in  the  very  accurate  and 
learned  treatise  on  the  Law  of  Sheriffs  and  Coroners,  by  Mr. 
Gwynne,  page  241 :  "The  right  of  taking  toll  is  a  franchise, 
and  is  not,  at  common  law,  nor  by  the  statute  of  Ohio,  regu- 
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lating  judgment  and  executions,  subject  to  levy  upon  execu- 
tion ;  it  may  be  reached  in  chancery." 

And  the  rule  thus  established  is  not  confined  to  the  fran- 
chise merely;  it  covers  every  case  where  it  is  attempted  to 
separate  the  structure  of  a  railway  or  turnpike  road,  in  parts, 
by  a  seizure  on  execution.  The  whole  work  is  regarded  as 
an  entire  thing,  and  each  portion  so  dependent  upon  every 
other  that  the  integrity  of  the  fabric,  from  its  commencement 
lo  its  terminus,  will  be  preserved. 

Tlius  it  is  said  in  13  Serg.  &  Rawle,  212,  already  cited: 
**The  inconvenience  would  be  excessive  if  the  right  of  the 
company  could  be  cut  up  into  an  indefinite  number  of  small 
parts,  and  vested  in  individuals."  Such  a  course  would  defeat' 
the  object  of  the  incorporation,  both  as  respects  the  stock- 
holders, and  the  public  also,  who  have  at  least  a  very  mate- 
rial interest  in  the  preservation  of  every  important  thorough- 
fare, as  they  derive  daily,  benefit  from  its  use.  We  must 
regard,  then,  not  among  the  least  of  the  considerations  which 
very  properly  press  upon  us,  in  examining  a  question  like 
this,  the  public  right  and  the  public  advantage.  So  long  as 
a  highway,  similar  to  the  present,  can  be  kept  up,  it  is  required 
by  the  public  interest  that  it  should  be.  When,  however,  the 
corporate  body  becomes  so  involved  in  debt  that  it  can  not 
longer  fulfill  the  object  for  which  it  was  created,  a  court  of 
equity  should  interfere,  take  possession  of  the  whole  property, 
and  wind  up  the  concern.  This  is  not  only  the  course  indi- 
cated in  kindred  cases,  but  it  is  peculiarly  fit  where  creditors 
and  debtors,  with  their  varied  interests  in  a  common  fund,  are 
to  be  protected  by  an  equal  division  of  the  assets,  according 
to  the  priority  of  their  liens. 

We  have  referred  to  this  view  of  the  case  to  illustrate,  more 
fully,  the  rule  we  should  adopt  in  examining  the  questions 
submitted  by  the  pleadings. 

We  can  not  now  determine  whether  the  property  levied  on 
is  essential  to  the  business  of  the  company,  upon  the  principles 
we  have  laid  down.  It  may  be  that  there  has  been  extravagant 
expenditures  in  the  furnishing  of  the  apartments  occupied  as 
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offices;  it  may  be  that  economy  has  been  ignored,  and  the 
fashion  of  the  day,  in  the  outlay  of  money,  has  been  adopted ;  it 
may  be  that  the  old  rule,  "Sic  utere  tuo  ut  alienum  non  laedas** 
has  been  forgotten ;  and  it  is  our  duty,  if  either  the  one  or 
the  other  of  these  conditions  exist,  to  see  that  the  evil,  for  it 
is  one,  is  corrected. 

No  company  has  the  right  to  permit  its  agents  to  pervert 
the  corporate  funds  from  their  legitimate  purpose,  by  provid- 
ing unnecessary  or  costly  offices,  or  office  furniture  for  their 
subordinates.  Such  an  assumption  is  equally  improper,  as 
would  be  the  lavish  expenditure  of  their  income  in  pa3rment 
of  salaries  disproportionate  to  the  labor  performed,  or  distrib- 
uting it  among  an  army  of  attaches  and  dependents,  who 
may  be  all  the  while  consum.ing  the  substance  of  the  corpo- 
ration at  the  expense  of  those  who  have  paid  up  their  stocky 
or  loaned  monev  on  their  bonds. 

There  must  be  a  reference  to  a  master  to  examine  the  prop- 
erty levied  on,  and  report,  immediately,  whether  the  same,  on 
the  principle  indicated  by  the  court,  is  necessary  to  the  ope- 
ration of  the  road ;  and  if  any  part  thereof  can  be  disposed 
of,  without  injury  to  the  company,  to  describe  it. 

Until  the  coming-in  of  the  report  no  further  order  will  be 
made. 

Demurrer  overruled. 


McCiTLLoucH  &  Culbertson  v.  Samuei.  Lewis. 

The  code  does  not  permit  a  set-off  founded  upon  a  claim  for  unliqui- 
dated damages. 

Special  Term. — ^On  demurrer  to  petition.  Action  by  the 
payees  against  the  maker  of  a  promissory  note.  The  defend- 
ant answers,  denying  indebtedness  and  alleging  "that  during 
the  years  1854  to  1857,  inclusive,  he  was  extensively  engaged 
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in  the  pork-packing  business,  in  the  city  of  Cincinnati,  and 
transacted  a  large  amount  of  business  with  plaintiffs  as  com- 
mission merchants,  and  otherwise;  that  plaintiffs  made  ad- 
vances, in  the  usual  course  of  business,  to  defendant,  upon 
shipments  of  pork  to  them  at  the  city  of  Baltimore,  which 
pork  was  agreed  to  be  sold  upon  the  advice  and  for  the  ac- 
count of  defendant;  that  plaintiffs  charged  defendant  with 
packing  pork,  which,  according  to  agreement  between  them, 
should  not  have  been  charged ;  that  plaintiffs  charged  defend- 
ant with  extra  ccwnmission  on  sale  of  pork,  which  they  were 
not  entitled  to,  and  deducted  the  same  out  of  said  sales;  and 
further,  that,  in  some  instances,  said  pork  was  sold  contrary 
to  the  express  orders  of  defendant,  and  the  market  price  of 
said  pork  was,  shortly  after  said  sales,  greatly  increased,  and 
thereby  defendant  was  deprived  of  large  profits,  which  he  is 
now  entitled  to  recover  of  plaintiffs/' 

The  petition  refers  to  an  exhibit  containing  an  itemized 
account  of  overcharges  and  estimated  losses  on  sundry  speci- 
fied sales,  and  claims  that  the  plaintiffs  are  indebted  to  him, 
^*upon  a  true  and  fair  settlement  of  accounts  between  them," 
and  asks  that  the  note  sued  on  be  canceled,  and  that  defend- 
ant have  judgment  for  the  balance  that  may  be  found  due  him. 

Collins  &  Herron,  for  plaintiffs. 

Hagans  &  Broadwell,  for  defendant. 

Storer,  J.  This  is  a  demurrer  on  the  ground  that  the  set- 
off is  for  unliquidated  damages. 

The  items  composing  the  alleged  set-off  are  described  in 
the  copy  of  the  account  attached  to  the  answer,  as  required 
by  section  122  of  the  code. 

They  are  for  overcharges  made  by  the  plaintiffs : 

1.  As  the  factors  of  defendant  in  the  sale  of  property  con- 
signed to  them. 

2.  For  disobeying  his  instructions  in  selling  property  con- 
signed, at  a  less  price  than  was  limited. 

The  code,  we  suppose,  does  not  essentially  change  the  com- 
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mofily-received  idea  of.  a  set-off,  which  by  our  former  prac- 
tice was  confined  to  what  was  termed  liquidated  damages. 

Although  the  claim  must  now  arise  on  a  contract,  no 
greater  strictness  is  required  than  was  necessary  before  the 
code.  The  rule,  *'id  ccrtiim,  quod  cerium  rcddi  potest,''  was 
applied,  we  believe,  without  exception,  to  all  cases  of  this 
description. 

Whenever  an  action  would  lie  upon  any  of  the  money 
counts,  a  set-off  for  a  like  demand  may  be  pleaded  by  way 
of  defense. 

One  of  my  colleagues  has  very  clearly  stated  his  construc- 
tion of  the  code  on  this  subject  in  i  Handy,  434,  Evens  v. 
Hall,  and  I  fully  concur  in  this  opinion. 

We  think  that  all  the  items  embraced  in  the  first  division, 
are  proper  subjects  of  set-off.  But  the  items  included  in  the 
second  are  without  the  rule. 

They  would  not  furnish  the  ground  for  an  action  of  indeb- 
itatiis  assumpsit^  as  a  recovery  must  be  had  only  upon  a 
breach  of  contract  first  proved,  and  the  damages  to  be  as- 
sessed are  not  solely  dependent  upon  any  fixed  element,  to 
render  them  certain. 

Beside,  the  issue  would  become  involved,  and  the  trial  of 
the  case  be  necessarily  greatly  embarrassed. 

The  same  view  is  taken  in  2  Cranch,  342,  Winchester  v. 
Hackley ;  3  Wash.  C.  C.  359,  Cheongwo  v.  Jones. 

As  the  demurrer  is  to  the  whole  answer,  it  must  be  over- 
ruled. But  the  plaintiff  will  be  at  liberty  to  now  move  that 
the  answer  be  made  more  definite  and  certain. 


D.  A.  Parvin  v.  H.  R.  McBrtde,  :et  ai.. 

I.  Usurious  interest  will  be  deducted  by  the  court  whenever  it  appears 
that  the  creditor  has  received  a  greater  interest  than  the  law  pcr- 
.  mitted,  and  the  transaction  is  a  loan,  or  an  ordinary  purchase. 
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2.  Whenever  exorbitant  interest  has  been  paid,  it  is  a  liquidation  pro 
tanto  of  the  principal,  whenever  the  court  is  so  advised  of  the  fact; 
and  any  party  to  the  instrument  may  claim  the  privilege  thus  allowed. 

3.  If,  however,  the  note  represents  a  single  transaction,  and  the  holder 
has  sold  it  bona  fide,  for  a  sum  less  than  its  value,  a  different  rule 
obtains;  it  is  then  a  purchase,  like  that  of  any  other  chattel;  and  as 
the  maker  would  be  liable  to  discharge  it,  at  all  events,  he  can  not 
complain  that  his  paper  is  sold  below  its  intrinsic  value. 

4.  Where  the  original  note  was  given  for  a  loan,  and  the  subsequent 
renewals  have  been  granted  upon  the  same  terms  upon  which  that 
loan  was  made,  the  party  is  entitled  to  the  deduction  of  the  usurious 
interest. 

5.  It  is  immaterial  whether  the  parties  agree  to  the  usurious  interest  or 
not;  if  it  appears,  on  trial,  that  it  has  been  paid  or  demanded,  no 
judgment  can  be  rendered  which  includes  it. 

Special  Term. — Action  on  a  promissory  note. 
The  facts  are  sufficiently  stated  in  the  decision. 
T.  M.  Key,  for  plaintiff. 
J.  G.  Gibbons,  for  defendant  McBride. 

Storer,  J.  The  plaintiff  seeks  to  recover  on  a  promissory 
note  for  $400,  dated  June  26,  1857. 

It  is  set  up  as  a  defense  by  McBride,  the  maker,  that  the 
note  was  made  for  the  accommodation  of  the  indorser,  and 
the  fact  was  proved.  It  is  further  alleged,  that  the  note  was 
the  substitute  or  renewal  of  another,  which  was  also  given 
for  a  promissory  note  discounted  by  the  plaintiff  for  the  ben- 
efit of  Snow,  the  indorser,  who  has  paid  from  April  19,  1856, 
till  March  last,  interest  at  the  rate  of  three  per  cent,  a 
month.  McBride  claims  that  the  excess  of  interest,  over  six 
per  cent.,  shall  be  deducted  from  the  note,  and  acknowledges 
judgment  may  be  rendered  for  the  residue. 

The  plaintiff  admits  the  payment  of  excessive  interest,  but 
denies,  when  he  discounted  the  first  note,  that  McBride  was 
not  the  real  maker.  It  is  also  in  proof,  that  the  first  note  was 
made  for  the  same  sum  as  that  now  in  controversv,  and  the 
loan,  originally  made,  is  the  consideration   upon  which   this 
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note  is  founded.  No  objection  to  a  judgment  for  the  whole 
amount  of  the  note  is  interposed  by  the  indorser,  Snow ;  and 
it  is  argued  by  the  plaintiff's  counsel,  that  the  defendant, 
McBride,  can  not  recoup  the  excess  of  interest. 

Previous  to  the  statute  of  February  i8,  1848,  payments  of 
interest,  however  excessive,  when  once  made,  could  not  be 
recovered  back,  or  allowed  to  the  debtor.  Both  parties  to 
the  contract  were  held  to  be  in  pari  delicto,  and,  therefore, 
without  the  protection  of  the  law,  6  Ohio,  513,  Reddish  Exec. 
V.  Watson;  11  lb.  417,  Shelton,  et  al.  v.  Gill,  et  al.;  12  lb.  544, 
Spalding  v.  Bank  of  Muskingum.  The  object  of  the  statute, 
last  referred  to,  unquestionably  was  to  remedy  the  supposed 
mischief  that  followed  the  previous  decisions  of  the  court.  It 
requires  "that  judgment  shall  be  rendered  for  no  more  than 
the  balance  found  due,  after  deducting  the  excess  of  interest  so 
paid."  No  mention  is  made  of  the  party  who  may  have  paid 
it,  nor  is  the  right  to  recover  it,  in  terms,  confined  to  him. 

It  appears  that  interest  has  been  received,  by  the  creditor, 
greater  than  the  law  permitted,  and  the  transaction  is  a  loan, 
or  an  ordinary  purchase,  for  which  the  note  was  given;  wc 
think  it  was  the  intention  of  the  legislature  to  allow  the  de- 
duction whenever  a  suit  was  brought. 

Wherever,  to  use  the  language  of  the  statute,  exorbitant 
interest  has  been  paid,  it  is  a  hquidation,  pro  tanto,  of  the 
principal,  whenever  the  court  is  so  advised  of  the  fact;  and 
any  party  to  the  instrument  may  claim  the  privilege  thus 
allowed. 

If,  however,  the  note  represents  a  single  transaction,  and 
the  holder  has  sold  it,  bona  fide,  for  a  sum  less  than  its  value, 
a  different  rule  obtains ;  it  is  then  a  purchase,  like  that  of  any 
other  chattel,  and  as  the  maker  would  be  liable  to  discharge 
it,  at  all  events,  he  can  not  complain  that  his  paper  is  sold  be- 
low its  intrinsic  value. 

But  where,  as  in  the  present  case,  the  original  note  was 
given  for  a  loan,  and  the  subsequent  renewals  have  been 
granted  on  the  same  terms  upon  which  that  loan  was  made, 
wc  must  hold  that  McBride  is  entitled  to  the  deduction  he 
claims. 
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We  are  also  satisfied  that  by  any  other  construction  the 
court  would  permit  a  contract  to  be  enforced,  which  is  for- 
bidden by  law.  This,  it  was  held,  could  not  be  done  under 
the  law  of  1824,  7  Ohio,  part  i,  8I,  La  Fayette  Benefit  Soc.  v. 
Lewis.  That  statute  is  still  in  force.  The  law  of  1848  only 
amended  it,  and  the  prohibition  against  excessive  interest  is 
unimpaired. 

It  is  immaterial,  we  apprehend,  whether  the  parties  agree 
to  the  usurious  interest  or  not,  if  it  appears  on  trial  that  it 
has  been  paid,  or  is  demanded  by  the  contract,  no  judgment 
can  be  rendered  which  includes  it. 

We  are  convinced  that  when  the  plaintiff  received  the 
present  note,  it  was  for  the  benefit  of  Snow,  and  McBride 
was  in  reality  the  surety.  The  judgment,  therefore,  will  be 
rendered  against  both  defendants,  for  the  amount  of  the  prin- 
cipal, deducting  the  excess  of  all  interest  paid  since  the  first 
note  was  discounted,  and  it  will  be  entered  that  Snow  is  the 
principal  debtor  and  McBride  the  surety. 


James  B.  Ramsay  &  Co.  v.  George  Overaker. 

Where  an  order  of  attachment  has  been  allowed  and  issued,  before  the 
debt  is  due,  and  it  is  subsequently  discharged,  it  is  a  matter  of  discre- 
tion with  the  court,  whether  the  action  shall  be  dismissed  or  allowed 
to  proceed,  after  the  debt  becomes  due.  It  is  proper  to  dismiss  it, 
unless  special  reasons  to  the  contrary  are  shown. 

Special  Term. — On  motion,  after  the  dissolution  of  an 
attachment,  to  dismiss  the  action,  commenced  in  attach- 
ment, on  a  promissory  note,  which  fell  due  subsequent 
to  the  bringing  of  the  action. 

W.  Van  Hamm  and  T.  M.  Key,  for  plaintiffs. 

J.  G.  Douglass,  for  defendant. 
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Gholson,  J.  In  this  case,  an  attachment  was  obtained 
before  the  debt  was  due.  This  attachment  was  subse- 
quently discharged.  The  question  now  presented,  is 
whether  the  action  must  be  dismissed  or  the  plaintifF 
be  allowed  to  proceed  to  judgment. 

The  code  provides  expressly  for  the  case  when  an  action 
being  commenced  on  a  debt  not  due  and  no  attachment  is 
allowed.  In  such  cases,  the  action  must  be  dismissed;  sec- 
tion 232.  No  express  provision  being  made  for  the  con- 
tingency, that  an  attachment,  after  being  allowed,  is  set 
aside,  it  is  claimed  that  no  objection  can  be  made  to  the 
continuance  of  the  action. 

It  may  be  remarked  that,  at  least,  this  might  depend  on 
the  circumstances.  Suppose  an  action  brought  for  a  de- 
mand not  maturing  for  several  years — an  attachment 
allowed  and  then  discharged — should  the  defendant  be 
required  to  wait  in  court,  to  defend  the  case  when  the 
debt  matures?  Suppose,  when  it  matures,  he  pays  It, 
must  he  plead  a  payment  since  the  institution  of  the  suit? 

Again,  if  there  be  any  advantage  in  bringing  an  action 
before  a  claim  is  due,  and  it  be  obtained  by  wrongfully 
suing  out  an  attachment,  would  it  not  be  inconsistent  with 
the  general  rule,  to  allow  a  party  to  retain  an  advantage 
gained  by  his  own  wrong?  At  the  same  time  a  case  might 
be  presented  where  an  attachment  being  discharged  either 
on  technical  grounds,  or  on  grounds  imputing  no  blame  to 
the  plaintiff,  or  on  grounds  which  the  conduct  of  the  de- 
fendant had  made  colorable,  the  court  would  be  justified  in 
imposing  on  the  defendant  as  a  condition,  that  the  action 
should  stand  in  court,  especially  when  the  debt  had  be- 
come due,  and  no  defense  was  pretended. 

When  an  order  of  attachment  is  discharged  because  it 
has  been  improvidently  awarded  or  wrongfully  applied  for, 
as  a  general  rule  the  plaintiff  should  be  considered  as 
having  no  better  right  than  if  it  had  been  refused.  It  ought 
to  have  been  refused,  and  the  rights  and  position  of  the 
parties  should  be  the  same,  as  if  that  had  be.en  done  which 
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ought  to  have  been  done.  The  allowing  the  action  to 
continue  should  be  the  exceptional  case,  and  sufficient 
reasons  shown  why  it  should  be  permitted  either  by  the 
power  of  the  court  directly,  or  as  a  condition  upon  dis- 
charging the  attachment.  It  would  thus  become  a  matter 
of  discretion  only,  and  properly  to  be  exercised  at  the  time 
the  attachment  is  discharged. 

In  this  case,  I  have  no  facts  on  which  to  exercise  such  a 
discretion.  The  continuance  of  the  action,  and  a  judgment 
in  it,  is  claimed  as  a  right;  I  find  no  such  right  to  exist, 
and  the  action  will  be  dismissed  without  prejudice. 

Action  dismissed. 


James  B.  Ramsay  &  Co.  v.  George  Overaker. 

1.  The  costs  and  expense  of  storage,  or  for  other  care  of  property,  is  a 
proper  charge  on  the  fund  arising  from  the  sheriff's  sale  of  the  prop- 
erty. 

2.  There  is  no  provision  of  law  authorizing  a  personal  judgment 
against  the  plaintiff  for  the  amount  of  such  expenses. 

Special  Term. — On  motion  bv  the  sheriff  to  have  an 
allowance  made  for  storage  expenses,  to  be  taxed  in  the 
costs  and  collected  of  the  plaintiff,  under  the  judgment 
rendered  against  him  for  costs. 

The  plaintiff  in  this  action  obtained  an  order  of  attach- 
ment. The  sheriff  levied  on  a  stock  of  groceries.  It 
became  necessary  to  store  them ;  and  in  this  way,  a 
charge  of  about  one  hundred  dollars  was  incurred  by 
the  sheriff.  Before  this  charge  for  storage  was  incurred, 
the  order  of  attachment  was  returned,  and  this  expenditure 
was  not  indorsed  as  fees  or  costs. 

A  motion  was  made  to  discharge  the  order  shortly  after 
it  had  issued.  This  motion,  after  some  delay,  was  grant- 
ed, and  the  goods  returned  to  the  defendant. 

T.  M.  Key  and  W.  Van  Hamm,  for  plaintiffs. 

W.  B,  Caldwell,  for  sheriff  Mathers. 
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Gholson,  J.  Had  the  goods  remained  in  the  hands  of  the 
sheriff,  and  been  sold  under  the  order  of  the  court,  and  the 
application  was  to  be  allowed  for  the  storage  as  a  charge  on 
the  fund,  the  court  would  have  the  power,  and  it  would  be 
its  duty,  as  it  has  been  the  practice,  to  make  the  allowance. 
It  is  not  a  compensation  to  the  sheriff  for  services,  but  for 
necessary  expenses  incurred  in  taking  care  of  the  property. 
The  same  principle  applies  in  allowing  for  the  keeping  of 
horses,  or  slock,  when  taken  under  an  execution.  A  very 
general  principle,  frequently  laid  down,  governs  such  cases. 

2  Myl.  &  Cr.  406, 424,  Attorney  General  v.  Mayor  of  Norwich ; 

3  Id.  675,  Dryden  v.  Frost ;  2  Phill.  220,  Bright  v.  North ;  4 
D.  &  E.  591,  King  V.  Essex;  i  B.  &  Ad.  232,  King  v.  Com. 
of  Sewers,  etc. ;  69  E.  C.  L.  562,  Regina  v.  Com.  of  Sewers,  etc. 

The  question,  as  it  is  presented  to  me,  is  very  different.  I 
am  really  asked,  upon  matter  out  of  the  record,  to  render  a 
personal  judgment  against  the  plaintiff.  It  is  not  a  case  of 
the  relaxation  of  costs,  for  there  is  nothing  in  the  record  or 
proceedings  to  show  any  such  costs;  and,  what  is  more 
important,  there  is  no  statute  which  provides  for  any  such 
item  in  a  bill  of  costs.  It  is  not  a  case  of  an  amendment 
of  a  sheriff's  return,  even  could  there  be  a  return  of  any 
such  item  as  costs,  for  the  charge  occurred  after  the  return 
of  the  process. 

Without  undertaking  to  decide  whether  the  plaintiff  in 
execution  may  not  be  liaWe  to  the  sheriff  in  an  action, 
upon  the  principle  of  indemnity,  I  feel  clearly  satisfied  that 
the  court  has  no  jurisdiction,  upon  a  motion,  to  order  the 
payment  of  this  charge  by  the  plaintiff.  There  appears  to 
be,  in  this  respect,  some  defect  in  our  attachment  proceed- 
ings ;  and  even  if  the  sheriff  may  have  indemnity  by  action, 
he  ought  to  be  allowed  to  require  an  advance  for  his 
charges  and  expenses  in  taking  care  of  the  property. 
There  is  a  provision  of  this  description,  in  the  common 
carrier  act,  as  to  the  taking  of  a  watercraft;  and  a  similar 
provision  would  seem  to  be  required  in  attachment  pro- 
ceedings. 

Motion  overruled. 
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Samuei*  Wiggins  v.  The  Covington  and  Cincinnati 

Bridge  Company. 

Where,  by  a  written  contract,  the  plaintiff  agrees  to  convey  to  the  de- 
fendant, real  estate  by  a  permanent  lease,  for  ninety-nine  years,  re- 
newable forever,  "to  be  executed  at  early  convenience,"  and  the 
defendant  is  to  pay,  at  a  fixed  time,  a  certain  sum  of  money,  and 
thereafter,  at  stated  periods,  the  rent  agreed  upon,  and  taxes  as  they 
accrue,  and  the  defendant  is  put  in  possession,  a  right  of  action 
arises  for  the  sums  agreed  to  be  paid,  as  they  become  due,  without  a 
tender  of  the  conveyance,  the  covenants  being  independent. 

SpEciai.  Term. — ^Action  to  recover  rent  and  taxes  claimed 
to  be  due  to  the  plaintiff  under  a  certain  contract  of  lease. 

The  facts  are  sufficiently  stated  in  the  decision. 

Lord  &  Wright,  for  plaintiff. 

Taft  &  Perrv,  for  defendant. 

Spencer,  J.  This  case  has  been  submitted  to  the  court  upon 
the  facts  set  forth  in  the  petition,  answer,  and  exhibits,  from 
which  it  appears  that,  on  July  30,  1856,  a  contract  was  en- 
tered into  between  the  plaintiff  and  defendant,  by  which  it 
was  agreed  that  the  plaintiff  should  convey  to  the  defendant 
one  hundred  feet  of  ground,  between  Walnut  and  Vine 
streets,  extending  from  the  south  line  of  Water  street  to  the 
Ohio  river — the  conveyance  to  be  by  permanent  lease,  for 
ninety-nine  years,  renewable  forever,  with  covenants  of  seizin, 
freedom  from  incumbrance,  and  general  warranty ;  to  bear  date 
the  first  day  of  August,  1856.  The  price  of  the  purchase, 
as  arranged,  was  to  be  $50,000,  of  which  $10,000  were  to  be 
paid  in  sixty  days  from  said  first  day  of  August,  the  balance 
to  be  secured  by  an  annual  rent  of  $3,200,  payable  quarterly, 
on  the  first  days  of  November,  February,  May,  and  August, 
forever  thereafter,  to  be  paid  by  the  defendant  to  plaintiff ; 
the  defendant  to  have  the  privilege  of  purchasing  the  fee  of 
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said  premises,  on  paying,  from  time  to  time,  in  such  sums  as 
they  might  desire,  the  whole  or  any  part  of  said  $40,000; 
the  rent  to  abate  in  proportion  to  the  sum  or  sums  paid ;  the 
plaintiff  to  put  defendant  in  immediate  possession  of  the 
premises,  except  as  to  a  part,  which  was  then  in  the  occu- 
pancy of  certain  tenants  of  the  plaintiff  holding  under  leases 
from  him,  whom  it  was  agreed  not  to  be  necessary  to  disturb  at 
once ;  but  whenever  the  defendant  required  possession  of  such 
part  of  the  premises,  if  the  {Jaintiff  should  be  unable  to  in- 
duce the  tenants  to  remove,  they  were  to  be  dispossessed  by 
proceedings  instituted  by  defendant  under  its  charter  to  con- 
demn the  property  for  a  bridge;  such  proceedings  to  be  at 
plaintiff's  expense,  and  meanwhile  plaintiff  was  to  collect  the 
rents  from  said  tenants,  and  apply  the  same,  as  far  as  they 
might  extend,  as  a  credit  upon  the  quarterly  rents  aforesaid. 
The  defendant  to  pay  all  taxes  and  assessments  upon  the 
premises,  after  the  current  year.  And,  as  to  these,  they  were 
to  be  paid  seven-twelfths  by  plaintiff  and  five-twelfths  by  de- 
fendant. The  closing  paragraph  of  the  agreement  is  as  fol- 
lows: 

**The  party  of  the  first  part  sells  the  premises  with  all 
the  privileges  and  appurtenances,  and  the  party  of  the  second 
part  purchases  on  the  terms  herein.  This  is  a  preliminary 
agreement,  to  be  consummated  by  a  lease  to  the  party  of  the 
second  part,  or  assigns,  embracing  and  stipulating  on  both 
sides,  for  the  terms  herein  expressed,  and  in  other  respects  to 
be  in  the  usual  and  ordinary  form  and  character  of  perma- 
nent leases,  and  to  be  executed  at  earlv  convenience." 

The  defendant  went  into  immediate  possession  of  the 
premises,  as  stipulated  for,  and  commenced  laying  the  foun- 
dation of  a  permanent  abutment  for  a  bridge  across  the  Ohio, 
upon  which  large  expenditures  have  been  made  by  it,  and 
which  possession  it  still  holds  for  that  purpose.  It  has 
also  paid  the  plaintiff,  from  time  to  time,  at  the  end  of  each 
quarter,  up  to  May  i,  1857,  inclusive,  considerable  sums  of 
money,  on  account  of  rent  due  under  said  contract;  and  the 
plaintiff  has  collected  other  sums  from  the  tenants  on  other 
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parts  of  the  premises,  which  have  been  credited  to  defendant 
as  part  of  said  rent.  At  the  time  suit  was  brought,  one  year 
had  elapsed  from  the  taking  possession  by  the  defendant,  and 
from  the  time  the  conveyance,  or  lease,  was  to  bear  date,  or 
take  effect.  Five-twelfths  of  the  taxes,  for  the  year  1856, 
paid  by  plaintiff,  amount  to  $27.28.  Charging  the  defend- 
ant with  one  year's  rent  and  taxes,  as  above,  and  a  small  sum 
for  difference  of  interest,  and  crediting  it  with  the  rents 
paid  by  it,  and  received  from  the  tenants,  the  plaintiff's 
account  shows  a  balance  due  by  defendant  of  $987.27,  for 
which  the  plaintiff  demands  judgment,  with  interest.  The 
defendant  insists  that  further  payments  have  been  made  by 
the  company,  but  has  furnished  no  account  thereof. 

It  appears  further,  that  the  plaintiff  has  never  made,  or 
tendered  to  defendant  a  conveyance  of  the  premises  by  way 
of  lease,  or  otherwise;  that,  at  the  time  appointed  for  the 
pa}Tnent  of  the  $10,000,  i.  e.,  sixty  days  from  the  first  day  of 
August,  1856,  defendant  was  ready,  and  offered  to  pay  plain- 
tiff said  sum,  on  receiving  from  plaintiff  a  conveyance  of  the 
premises,  by  way  of  lease,  as  provided  for  in  the  contract, 
and  has  frequently  since  offered  to  make  such  payment,  but 
the  plaintiff  has  neglected  and  refused  to  make  such  convey- 
ance. It  is  therefore  claimed  by  defendant  that  it  is 
not  bound  to  make  any  further  payment  to  plaintiff  until  a 
conveyance  shall  be  made  in  manner  aforesaid.  The  defend- 
ant does  not  claim,  in  any  wise,  to  rescind  the  contract,  nor 
desire  to  abandon  the  possession,  but  insists  that  plaintiff's 
agreement  for  a  conveyance  is  precedent  to  that  of  the  com- 
pany for  payment,  and  the  plaintiff  has  no  right  of  action 
against  it  for  such  payment,  because  he  himself  is  in  default. 

Whether  the  agreement  of  the  defendant  to  pay  purchase 
money,  either  in  installments  or  by  way  of  rent,  is  dependent 
upon  a  prior  conveyance  by  the  plaintiff,  by  way  of  lease,  or 
whether  it  is  an  independent  agreement,  depends  upon  the 
intention  of  the  parties,  to  be  gathered  from  the  entire  instru- 
ment containing  the  contract  between  them.  If  the  intent 
be  apparent .  that  the  act  of  either  should  precede  that  of 
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the  other,  then  the  other  is  not  liable  until  such  an  act  has  been 
performed.  If  it  appears  that  the  acts  were  to  be  simultane- 
ous, then  there  is  a  mutual  dependence  between  them,  and 
neither  is  liable  without  performance,  or  an  offer  and  readi- 
ness to  perform,  on  the  part  of  the  other.  But  if  the  act  of 
one  party  is  to  be  performed  at  a  time,  or  certain  times,  and 
no  particular  time  is  fixed  for  performance  by  the  other,  so 
that,  by  the  terms  of  the  agreement,  performance  by  the  one 
may  or  may  not  precede  that  of  the  other,  the  obligations  of 
the  parties  are  independent,  and  either  may  have  an  action 
against  the  other,  without  performance  on  his  own  part;  be- 
cause, in  the  latter  case,  each  trusts  to  the  promise  of  the 
other,  while  in  the  other,  reliance  is  placed,  not  in  the  prom- 
ise merely,  but  in  the  performance  also. 

One  of  the  rules  for  ascertaining  this  intent  is  well  ex- 
pressed by  Sergeant  Williams  in  his  note  to  the  case  i  Saun- 
ders, 320,  note  4,  Pordage  v.  Cole:  "If  a  day  be  appointed  for 
payment  of  money,  or  part  of  it,  or  for  doing  any  other  act, 
and  the  day  is  to  happen,  or  may  happen  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before  performance ;  for  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition  precedent;  and  so  it  is 
where  no  time  is  fixed  for  the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act."  Leading  case,  i  L'd, 
Raym.  665,  Thorpe  v.  Thorpe ;  6  D.  &  E.  572,  and  other  cases. 
And  such,  he  says,  was  the  ground  of  the  judgment  in  the 
case  of  Pordage  v.  Cole,  affirmed  in  the  Exchequer:  "The 
money  being  appointed  to  be  paid  on  a  fixed  day,  which 
might  happen  before  the  lands  were,  or  could  be  conveyed." 
The  rule  thus  laid  down  bv  Williams  has  never  been  contra- 
dieted,  but  has  been  affirmed  in  repeated  cases;  10  Johns. 
204,  per  Kent,  C.  J.,  Cunningham  v.  Morrell.  The  agreement 
upon  which  the  action  was  founded  in  Pordage  v.  Cole,  was 
as  follows :  "It  is  agreed  that  the  said  Cole  shall  give  unto  the 
said  Pordage  £775  for  all  his  lands,  with  Ashmole  House,  etc. 
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In  witness  whereof,  we,  the  parties,  do  put  our  hands  and 
seals:  mutually  given  as  earnest  in  performance  of  this,  5  s.p 
the  money  to  be  paid  before  midsummer.".  It  was  held  that 
an  action  lay  for  the  money,  without  tender  of  a  deed,  be- 
cause the  covenants  were  independent ;  and  for  the  reason 
above  assigned,  by  Sergeant  Williams,  a  certain  day  was  ap- 
pointed for  the  payment  of  the  money;  but  when  the  con- 
veyance was  to  be  made,  or  when  it  would  be  ready,  was 
wholly  uncertain;  it  might  be  before  or  after  the  time  fixed 
for  the  payment  of  the  money. 

In  the  present  case  there  are  many  circumstances  to  show 
the  intention  of  the  parties  to  create  independent  obligations. 
On  the  part  of  the  defendant,  it  was  agreed  to  pay  $10,000 
certain,  in  sixty  da^s  from  the  first  of  August;  to  pay  its 
portion  of  the  taxes,  as  they  should  accrue;  to  pay  $3,200  in 
quarterly  sums,  on  every  first  day  of  November,  February, 
May,  and  August  following. 

So  far  as  the  terms  of  these  obligations  to  pay  are  con- 
cerned, they  are  expressed  unconditionally,  and  are  not  made 
to  depend  on  the  occurrence  of  any  other  event.  On  the  part 
of  the  plaintiff,  he  was  to  put  the  defendant  in  immediate 
possession  of  the  property,  and  did  so,  in  fact.  To  this  extent, 
part  performance  by  him  was  an  independent  act.  There 
was  no  time  fixed  for  the  making  of  a  lease  or  conveyance 
on  his  part,  but  it  was  to  be  made  '*at  early  convenience." 

When  this  convenience  would  arise  might,  and  probably 
would,  depend  on  circumstances  not  under  the  immediate 
control  of  the  parties.  The  plaintiff  was  to  give  an  unincum- 
bered title,  but  there  were  known  incumbrancers  on  the  prop- 
erty, whom  it  might  be  necessary  to  deal  with,  on  the  part  of 
the  plaintiff,  before  a  conveyance  was  absolutely  made :  or 
there  might  have  been  certain  incumbrancers  which  the  plaintiff 
desired  to  remove,  so  that  this  convenience  might  happen  be- 
fore any  of  the  times  of  payment,  by  the  defendant,  imder 
the  contract,  or  it  might  not  happen  until  after  any  of  such 
times.  And  lastly  the  plaintiff  was  to  account  with  defend- 
ant for  the  rents  received  by  him  from  the  other  tenants  of 

(37) 
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the  property,  to  be  applied  against  the  rent  to  accrue  under 
the  contract,  and  that  without  reference  to  the  payment  of 
said  sum  of  $10,000.  Had  there  been  no  obstacle  in  the  way 
of  a  conveyance,  defendant  might  have  called  on  plaintiff  for 
an  immediate  conveyance  of  the  premises,  without  waiting 
the  sixty  days,  and  making  payment  of  the  $10,000;  or,  on 
the  other  hand,  had  such  convenience  not  existed,  defendant 
might  have  been  called  upon  for  this,  or  any  other  payment, 
without  such  conveyance.  The  circumstance  that  the  con- 
veyance was  to  bear  date,  the  first  of  August,  did  not  require 
it  to  be  actually  executed  on  or  before  that  day.  It  merely 
indicated  the  time  from  which  the  rights  and  obligations  of 
the  parties  were  to  commence.  But  if  it  had  been  intended 
that  the  conveyance  should  be  made  upon  that  day,  it  would 
have  been  easier  to  say  so,  and  not  refer  the  matter  to  the 
early  convenience  of  the  parties.  If  then,  as  I  regard  it, 
these  promises  are  to  be  considered  as  independent,  the  plain- 
tiff is  entitled  to  recover,  notwithstanding  a  failure,  on  his 
part,  to  perform  the  contract.  Whether  this  failure  has  beeu 
reasonable  or  unreasonable,  is  not  material  to  inquire. 
If  unreasonable,  defendant  might  have  rescinded,  or  may 
have  damages  for  the  injury  resulting  from  the  delay;  or 
may  now  place  itself  in  a  position  to  demand  specific 
performance  from  the  plaintiff.  But  it  can  not  hold  on  to 
all  the  benefits  of  the  possession,  treat  the  contract  as  sub- 
sisting and  in  full  force,  and  at  the  same  time  refuse  to  per- 
form the  obligations  it  imposes  on  the  company. 

Let  judgment  be  entered  for  plaintiff  for  the  rent  in  arrear 
and  unpaid. 
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1.  A  motion  will  not  be  entertained,  to  strike  from  an  answer  the  state- 
ments of  fact,  alleged  as  probable  cause,  in  defense  of  an  action  for 
malicious  prosecution. 

2.  In  such  case,  a  demurrer  would  lie,  if  the  facts  as  stated  did  not 
constitute  a  probable  cause. 

Special  Term. — The  action  was  to  recover  damages  for  a 
malicious  prosecution  of  the  plaintiff,  in  the  police  court  of 
Cincinnati,  on  a  charge  of  larceny,  made  by  the  defendant. 
The  answer  set  out,  in  detail,  the  facts  and  circumstances  un- 
der which  the  charge  had  been  made,  and  claimed  that  they 
constituted  probable  cause,  which  was  the  defense  to  the  ac- 
tion. A  motion  was  made  to  strike  out  that  part  of  the  an- 
swer stating  the  facts,  leaving  only  the  conclusion  that  there 
was  probable  cause. 

Parker  &  Parker,  for  plaintiff. 

T.  A.  Logan  and  E.  P.  Norton,  for  defendant. 

Gholson,  J.  .It  was  proper  to  state  the  facts,  so  that  the 
court'  might  determine  whether  they  would  constitute  proba- 
ble cause  or  not;  if  the  facts  as  stated  would  not  constitute 
probable  cause,  and  were  therefore  irrelevant,  the  proper 
course  would  be  to  demur  to  the  answer.  The  motion  to 
strike  out  is  therefore  overruled. 
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1.  The  taking  of  a  note  as  payment  of  a  precedent  debt,  or  upon  any 
new  consideration  passing  at  the  time,  as  extending  time  of  pay- 
ment, is  a  sufficient  consideration  to  protect  the  assignee,  being  a 
holder  for  value,  bona  fide,  and  without  notice. 

2.  When  the  note  is  dated  by  mistake  in  1855,  when  its  true  date  i» 
1856,  and  when  received  by  the  holder  is  apparently  overdue,  but  not 
in  fact  so,  his  title  being  otherwise  perfect,  is  not,  on  this  account, 
subject  to  the  equities  between  the  original  parties. 

SpKCI.Mv  Tkrm. — This  is  an  action  brought  by  the  plaintiff 
as  indorsee  and  holder  of  a  promissory  note  for  $350,  made 
by  the  defendant,  payable  to  the  order  of  W.  D.  Ludlow, 
and  indorsed  by  him,  for  accommo<lation  of  the  defendant, 
to  S.  R.  Smith,  who  indorsed  it  and  delivered  it  to  Horace 
Rronson,  who  transferred  it  to  plaintiff.  It  is  admitted  that 
the  plaintiff  is  entitled  to  judgment,  unless  the  facts  set  up 
by  way  of  defense  are  an  answer  to  the  action.  The  facts 
are  these:    The  note   bears  date  the  first  day  of  Januan% 

1855,  and  is  payable  six  months  after  date.  It  was  made  in 
fact,  and  delivered  to  Smith,   on    the   first    day    of   January, 

1856,  but  dated  as  of  1855  ^Y  niistake.  The  note  was  -given 
upon  an  agreement  between  Jessup  and  Smith,  that  the 
latter  should  compromise  and  discharge  a  prosecution  for 
felony,  instituted  by  Smith  against  Jessup,  and  for  no  other 
consideration.  It  was  transferred  bv  Smith  to  one  Bron- 
son,  and  the  consideration  of  such  transfer  having  failed, 
it  should  have  been  returned.  The  defendant,  however, 
gave  another  note  for  the  same  amount  to  Smith,  instead 
thereof,  which  has  been  paid.  In  January.  1856,  before  the 
true  time  of  payment  had  elapsed,  Bronson  being  indebted 
to  the  plaintiff  in  a  certain  sum,  of  money  for  boarding, 
transferred  the  note  to  him,  upon  an  agreement  that  the 
plaintiff  should  collect  the  same,  and  after  deducting  the 
amount  due  him,  and  paying  thereout  such  sum  as  should 
thereafter    become    due    to    plaintiff   on    like    account,    the 
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balance,  if  any,  was  to  be  paid  to  Bronson.  In  consid- 
eration of  the  assignment,  the  plaintiff  forbore  to  press 
Bronson  for  immediate  payment,  and  allowed  his  debt  to 
accumulate.  The  amount  of  the  plaintiff's  claim  against 
Bronson,  with  interest  to  this  time,  is  $37975,  being  a  little 
short  of  the  sum  due  on  the  note.  At  the  time  of  receiving 
the  note,  the  plaintiff,  perceiving  it  was  apparently  overdue, 
inquired  of  Bronson  in  regard  to  it,  and  was  assured  by 
him  of  the  mistake  in  the  date,  and  the  manner  of  its  occur- 
rence. He  called  with  Bronson  at  the  defendant's  place  of 
business,  to  make  further  inquiry,  but  not  finding  him  in, 
consented  to  take  the  note  upon  Bronson's  assurance,  but 
without  any  knowledge  or  suspicion  that  Bronson  was  not 
a  bona  fide  holder,  or  that  there  was  any  defect  or  failure  in 
the  consideration  of  the  note. 

Thos.  C.  Ware,  for  plaintiff. 

T.  A.  O'Connor,  A.  H.  McGuffey  and  Mills  &  Hoadly,  for 
defendant. 

Spencer,  J.  There  is  no  doubt  that  the  illegality  in  the 
consideration  of  the  note  renders  it  void  as  between  the 
original  parties,  and  the  only  question  to  be  decided  is 
whether,  as  the  note  was  negotiable  and  negotiated  before 
its  actual  maturity,  the  plaintiff,  as  an  innocent  holder  for 
value,  in  the  usual  course  of  business,  is  affected  by  the 
illegality,  or  want  of  consideration. 

So  far  as  the  consideration  of  the  transfer  to  the  plaintiff 
is  concerned,  there  seems  to  be  no  doubt  that  the  plaintiff 
is  a  purchaser  for  value,  and,  in  the  usual  course  of  business, 
within  the  principle  of  the  decisions  heretofore  made  by  this 
court,  and  sustained  by  the  Supreme  Court  in  the  late  case 
6  Ohio,  St.  448,  Roxborough  v.  Messick. 

The  taking  of  a  note  as  payment  of  a  precedent  debt,  or 
upon  any  new  consideration  passing  at  the  time,  as  extend- 
ing time  of  payment,  is  a  sufficient  consideration  for  the 
transfer,  to  protect  the  assignee  as  a  holder  for  value.     Here 
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it  is  in  proof  that  the  note  was  taken,  in  fact,  in  payment 
of  a  debt  then  due  from  Bronson  to  plaintiff,  the  collection 
of  which  plaintiff  forebore,  and,  in  fact,  in  security  for  fur- 
ther credit  to  be  given  by  plaintiff  to  Bronson,  on  account 
of  board,  and  which  credit  was,  in  fact,  given. 

The  chief,  indeed  wc  may  say,  the  sole  ground  of  defense 
relied  upon,  in  this  connection,  is,  that  inasmuch  as  the 
note  by  its  terms  was  overdue,  at  the  time  of  the  transfer, 
it  was  not  a  note  transferable  as  commercial  paper,  and 
therefore  the  plaintiff  is  not  entitled  to  protection  under  the 
commercial  rule;  or  to  express  the  rule  in  a  different 
form,  that  the  note,  when  first  shown  to  the  plaintiff,  was 
by  its  terms  already  dishonored,  and  therefore,  the  plaintiff 
was  chargeable  with  notice  that  there  was  some  just  cause 
for  such  dishonor,  and  being  thus  put  upon  inquiry,  which 
he  has  failed  to  make,  can  not  set  up  his  ignorance  of  the 
facts  as  evidence  of  good  faith. 

It  seems  to  me,  that  the  principle  upon  which  the  rule  is 
founded,  that  the  dishonor  of  commercial  paper  carries 
notice  to  subsequent  parties  of  the  equities  existing  between 
the  original  parties,  does  not  properly  apply  to  a  case  like 
the  present.  That  principle  is  founded  upon  the  notion  of 
commercial  integrity, — that  a  party  would  not  fail  to  com- 
ply with  his  obligation  unless  there  was  some  just  excuse 
for  so  doing.  But  when  it  is  clear  that  the  note  is  not  in 
fact  due,  and  that,  therefore,  there  is  no  dishonor,  the  infer- 
ence is  at  once  rebutted,  which  arises  from  dishonor,  and 
the  party  has  a  right  to  presume  that  the  note  will  be  paid 
according  to  its  intent.  In  the  first  case,  the  party  can  not 
be  said  to  rely  upon  a  promise  already  broken ;  in  the  latter, 
he  relies  upon  a  promise  as  yet  in  full  force  and  inviolate. 
It  is  the  dishonor  in  fact  which  puts  the  world  upon 
inquiry,  not  the  mistaken  appearance  of  dishonor.  The 
authority  relied  upon  in  argument  by  the  plaintiff's  counsel, 
will  warrant  the  distinction  here  presented,  i.  e.,  when  a 
note  is  shown  to  have  a  genuine  existence,  although  by  its 
face  the  time  has  not  arrived,  when  its  apparent  existence 
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is  to  commence,  yet  its  actual  existence  is  all  that  the  com- 
munity is  concerned  to  know,  and  the  circumstance  that  by 
the  date  of  the  note  its  existence  appears  to  commence  in 
future,  does  not  affect  its  negotiability  so  as  to  charge  the 
holder  with  notice  of  any  defect  in  its  inception;  and  so, 
also,  when  the  note  is  not,  in  fact,  due,  although,  by  its 
face,  its  functions  seem  to  have  been  performed. 

The  case,  8  Wend.  478,  Brewster  v.  McCardel,  was  that  of 
an  action  brought  by  the  indorsee  against  the  maker  of 
a  note,  dated  May  i,  1829,  payable  three  months  after 
date.  It  was  delivered  to  the  payee,  and  by  him  indorsed, 
three  months  before  its  date,  and  six  months  before  maturity. 
On  the  trial  the  defendant  proved  failure  in  the  original 
consideration,  and  the  judge  charged  the  jury  that  the 
negotiation  of  the  note  before  the  day  when  it.  bore  date, 
was  sufficient  to  put  the  plaintiff  upon  inquiry,  and  that  he, 
therefore,  took  it,  subject  to  any  defense  which  might  have 
been  made  had  the  suit  been  brought  by  the  original  payee. 
Under  this  charge  the  defendant  had  a  verdict,  and  the  case 
being  reheard  on  motion,  for  a  new  trial,  it  was  held  that 
the  putting  a  note  in  circulation  before  its  date,  did  not  let 
in  equities  between  the  original  parties,  and  that,  discon- 
nected from  other  circumstances,  it  was  not  a  ground  of 
suspicion  to  put  the  indorsee  upon  inquiry.  The  true 
ground  of  this  decision  was  that  the  note  had  an  actual 
existence  from  the  time  of  its  delivery,  although,  from  the 
date,  it  might  have  appeared  that  the  note  was  not  intended 
to  be  put  in  circulation  until  a  future  day;  yet  the  defend- 
ant gave  it  actual  circulation  before.  The  date,  therefore, 
was  not  essential,  except  to  fix  the  time  of  payment.  So, 
in  the  case  under  consideration,  the  defendant  himself  gave 
circulation  to  the  note  after  the  time  when  it  appeared  to 
have  value  as  negotiable  paper.  His  intention  was  that  it 
should  become  payable  six  months  after  delivery,  and  such 
was  the  true  time  of  payment.  The  actual  date  was  im- 
material. The  note,  in  fact,  had  existence  as  one  not  yet 
due,  and  nothing  remained  to  be  inquired  of  but  the  true 
time  of  pa)anent. 
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It  is  replied,  however,  by  the  defendant's  counsel,  that 
this  case  falls  within  the  provisions  of  section  3  of  the 
"Act  majcing  certain  instruments  of  writing  negotiable;" 
Swan,  575,  as  follows:  '*That  if  any  such  bond,  note,  or 
bill  of  exchange  shall  be  indorsed  after  the  day  on  which 
it  is  made  payable,  and  the  indorsee  shall  institute  an  action 
thereon  against  the  maker,  drawer,  or  obligor,  the  defendant 
shall  be  allowed  to  set  up  the  same  defense  that  he  might 
have  done  had  the  same  action  been  instituted  in  the  name 
and  for  the  use  of  the  person  to  whom  the  said  bond,  bill, 
or  note  was  originally  made  payable;"  and  that,  forasmuch 
as  this  note  was,  by  its  terms,  made  payable  in  six  months 
from  its  date,  i.  e.,  January  i,  1855,  the  defense  now  set  up 
is  expressly  authorized.  But  the  rule  of  the  common  law 
in  regard  to  commercial  paper  was  not  intended  to  be 
changed,  in  my  opinion,  by  this  provision  of  the  statute. 
On  the  contrary,  forasmuch  as  the  statute  extended  nego- 
tiable paper,  so  as  to  include  bends  as  well  as  notes,  it 
seemed  necessary  to  declare  that  the  same  rule  should 
govern  their  construction,  and  the  liability  of  parties  to 
them.  The  phrase,  "after  the  dav  on  which  it  is  made 
payable,"  means  "after  the  day  on  which  it,  in  factr  be- 
comes payable,"  and  "was  made  by  the  parties  to  become 
payable."  It  was  the  fact  that  the  time  of  payment  had 
elapsed,  which  is  the  material  point  in  contemplation  of 
the  legislature,  and  not  the  apparent  time  of  payment. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  for  the  amount  due  him 
from  Bronson. 

Judgment  for  plaintiff. 
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1.  When  a  court  has  jurisdiction  of  the  person  and  of  the  subject- 
matter,  the  mere  form  of  petition  addressing  the  court  as  sitting  in 
chancery,  or  holding  pleas  at  law,  can  not  derogate  from  the  validity 
of  any  order  or  decree  rendered  therein;  any  technical  language 
found  at  the  commencement  or  conclusion  of  such  petition,  by 
which  the  court  is  supposed  to  possess  other  and  further  jurisdiction, 
may  well  be  rejected  as  unnecessary  and  informal  matter  or  sur- 
plusage. 

2.  The  court  of  common  pleas  had  jurisdiction  of  an  action  brought  in 
the  year  1840,  under  the  administration  act  of  March  12,  183 1,  to  sub- 
ject an  intestate's  real  estate  to  the  payment  of  his  debts. 

3.  Any  act  of  the  court  of  common  pleas,  either  in  adjudicating  upon 
matters  submitted,  or  in  rendering  their  decree,  however  erroneous 
or  informal,  will  not  aflfect  the  validity  of  their  judgment,  unless 
reversed  by  proper  proceedings  in  error  or  appeal. 

4.  Where  a  petition  was  filed  by  an  administrator  to  sell  lands,  under 
the  administration  act  of  1831,  and  process  was  the  same  day  issued 
returnable  forthwith,  and  returned  the  next  day  "served,"  and  a 
guardian  ad  litem  for  the  minor  heirs  was  thereupon  appointed,  who 
accepted  his  appointment,  and  filed  his  answer  the  same  day,  and 
thereupon  on  the  next  day  an  order  of  sale  was  granted,  as  prayed  in 
the  petition,  no  collateral  inquiry  will  be  permitted  to  impeach  the 
validity  of  such  proceedings. 

5.  Where  a  feme  sole  is  coadministratrix  with  others,  and  afterward 
marries,  her  power  is  determined;  but  when  she  is  sole  administra- 
trix, her  husband  becomes,  by  the  marriage,  jointly  interested  with 
her  in  the  trust. 

6.  It  has  long  been  the  policy  of  our  courts  to  uphold  judicial  sales, 
and  in  this  general  description,  we  include  those  made  by  trustees, 
administrators  and  sherifls,  whether  upon  a  decree,  an  order,  or  an 
execution.  No  technical  irregularities  are  permitted  to  deprive  the 
purchaser  of  the  right  he  has  acquired.  There  must  be  not  mere 
informalities,  however  gross,  or  error  however  apparent,  but  a  pal- 
pable defect  of  power  in  the  court,  before  his  claim  can  be  defeated. 

Genkral  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendants  below  by  Gholson,  J.,  at 
special  term,  June  A.  d.  1857.  The  plaintiffs  brought  their 
action,  as  heirs  of  David  B.  Bassett,  deceased,  to  recover  the 
possession  of  an  undivided  half  of  certain  real  estate  on  the 
north  side  of  Ninth  street,    between    Main    and    Sycamore 
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streets,  and  of  an  undivided  third  of  certain  leasehold  prem- 
ises on  the  north-west  corner  of  Ninth  and  Sycamore 
streets. 

From  the  record,  it  appears  that  the  statement  of  the 
plaintiff's  claim  is  briefly  this.  They  are  the  heirs-at-law 
of  David  B.  Bassett.  deceased,  who  died  intestate  in  1838. 
At  his  death,  he  was  the  owner  of  the  property  now  sought 
to  be  recovered;  his  estate,  however,  was  insolvent,  and  his 
administrators  having  obtained,  it  is  alleged,  the  proper 
authority  from  the  court  of  common  pleas  of  Hamilton 
County,  sold  the  premises  in  controversy,  and  having 
made  return  of  their  proceedings,  the  same  were  approved 
by  the  court,  as  required  by  the  statute,  and  a  deed  ordered 
to  be  made  to  the  purchasers.  The  deed  was  made,  and 
the  present  defendants,  through  intermediate  conveyances, 
claim  the  title. 

It  was  insisted  that  the  proceedings  had  before  the  court 
of  common  pleas  did  not  confer  any  power  upon  the  ad- 
ministrators to  sell,  and  the  order  or  decree  entered  therein, 
was  therefore  void. 

It  w-as  also  claimed  that  one  of  the  administrators  did  not 
join  in  the  application  to  sell  the  intestate's  lands;  and  fur- 
ther that  there  was  no  sufficient  advertisement  made  of  the 
time  and  place  of  sale. 

These  several  questions  were  passed  upon  by  the  judge 
who  tried  the  cause,  who  held  that  the  plaintiffs  had  shown 
no  right  to  recover;  thereby  affirming  the  validity  of  the 
administrators'  right  to  sell,  as  well  as  of  the  sale  itself. 

On  examining  the  evidence,  it  appears  that  the  admin- 
istrators of  Bassett,  on  the  17th  of  June,  1840,  filed  their 
petition  for  leave  to  sell  certain  real  estate,  which  included 
the  property  now  in  litigation,  making  the  heirs  of  the 
intestate  parties,  and  also  John  T.  Bassett,  and  Luke 
Kendall,  who  were  described,  the  latter  as  owning  the  one- 
half  of  the  first  described  lot  as  partnership  property,  and 
both  as  each  owning  one-third  of  the  leasehold  estate,  as 
partnership  property  with  the  deceased  at  the  time  of  his 
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death.  The  petition  set  forth  that  the  intestate,  as  one 
of  the  firm  of  John  T.  Bassett  &  Co.,  owed  a  large  sum  of 
money;  that  his  personal  estate  was  exhausted,  and  the 
partnership  effects  also,  and  that  it  was  accordingly  neces- 
sary to  sell  so  much  of  the  real  'estate  as  might  be  sufficient 
to  discharge  the  debts  of  the  intestate.  It  was  further 
alleged  that  the  title  to  the  property  was  held  in  the 
partnership  name;  and  that  John  T.  Bassett  was  wholly 
insolvent,  and  unable  to  contribute  anything  to  the  pay- 
ment of  said  debts. 

A  subpena  was  issued  on  the  day  that  the  petition  was 
filed,  requiring  the  defendants  to  appear  forthwith,  the 
court  then  being  in  session,  and  to  answer  to  the  claim  of 
the  administrators.  It  was  served,  on  the  i8th,  by  the 
sheriff,  on  all  the  defendants,  but  John  T.  Bassett. 

On  the  same  day,  Luke  Kendall  filed  his  answer  admit- 
ting the  facts  averred  in  the  petition,  and  assenting  to  a  sale 
of  his  portion*  of  the  property.  At  the  same  time,  David 
Mills  was  appointed  guardian  ad  litem,  of  the  heirs  of 
David  B.  Bassett,  they  being  all  minors.  He  appeared, 
•consented  to  act,  and  was  thereupon  ruled  to  answer  in 
one  day,  and  on  the  same  day  the  formal  answer,  in  such 
cases  usually  made  by  a  guardian  ad  litem,  was  filed. 

On  the  19th  of  June,  the  court  granted  the  prayer  of  the 
petition,  and  ordered  the  undivided  one-third  part  of  the 
leasehold  estate,  described  in  the  pleadings  in  this  case,  and 
the  joint  interest  of  the  decedent  and  Kendall  in  the  lot 
held  in  fee,  to  be  appraised  and  sold.  On  the  same  day,  an 
order  of  appraisement  issued ;  on  the  22d,  the  appraisers 
were  sworn,  and  having  made  and  returned  their  appraise- 
ment, it  was  approved  and  confirmed  by  the  court,  who 
directed  an  order  for  the  sale  of  the  appraised  property. 
This  order  issued  on  the  28th  of  July,  and  at  the  November 
term  in  the  same  year,  a  report  of  the  sales  was  regularly 
returned,  which,  after  due  examination,  was  found  by  the 
court  to  have  been  properly  made:  the  several   sales  were 
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thereupon    confirmed,    and    the    administrators    directed    to 
make  deeds  to  the  purchasers. 

Lee  &  Fisher,  for  plaintiffs  in  error. 

W.  B.  Probasco,  for  defendants  in  error. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  claim  that  there  was  no  valid  order 
for  the  sale,  under  which  defendants  derive  title,  be- 
cause, say  they,  the  petition  filed  by  the  administrators 
assumes  to  be  a  bill  in  equity,  addressed  to  the  court  of 
common  pleas,  on  their  chancery  side,  and  as  the  pro- 
bate jurisdiction  conferred  on  that  tribunal  was  special 
only,  they  could  not  exercise  it  in  the  mode  sought  by 
the  administrators.  At  the  time  those  proceedings  were 
commenced,,  the  law  of  1831,  defining  the  duties  of  ex- 
ecutors and  administrators,  was  in  force.  By  section 
31,  it  was  provided,  "That  when  the  executor  or 
administrator  shall  apply  to  the  court  under  this  act, 
for  authority  to  sell  the  real  estate  of  his  testator  or 
intestate,  the  application  shall  be  by  petition,  to  which 
the  widow,  and  the  lawful  heir  or  heirs,  or  the  person  or 
persons  having  the  next  estate  of  inheritance  of  the 
testator  or  intestate,  if  known  to  such  administrator  or 
executor,  shall  be  made  defendant  thereto;  and  the  de- 
fendants shall  be  served  with  process  or  otherwise  notified 
of  the  pendency  of  such  petition  in  the  manner  prescribed 
in  the  'Act  directing  the  mode  of  proceeding  in  chan- 
cery, etc' " 

It  will  be  perceived,  no  particular  form  of  proceeding  is 
prescribed,  the  substance  only  to  be  embodied  is  set  forth; 
hence,  it  is  immaterial  what  the  petition,  considered  as  a 
part  of  the  pleadings  in  the  case,  may  be  denominated: 
whether  it  is  artificially  or  inartificially  framed,  or  the 
court  to  whom  it  is  addressed,  are  described  as  sitting  in 
chancery,  or  holding  pleas  at  law.  If  the  tribunal  itself,  to 
which  the  application  is  made,  has  the  power  to  grant  the 
prayer    of   the    petitioners,    it    can    not    derogate    from   the 
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validity  of  any  order  or  decree  it  may  render,  if  any  tech- 
nical language  by  which  the  same  court  is  supposed  to 
possess  other  and  further  jurisdiction  is  found,  in  the  com- 
mencement or  conclusion  of  the  petition.  We  may  well 
reject  every  such  unnecessary  or  informal  statement  or 
surplusage,  and  find  in  the  proceedings  nevertheless  all 
that  is  required  to  be  averred  by  the  statutes.  "Utile  per 
inutile  nan  vitiatur.''    2  Tidd*s  Practice,  827. 

There  was  no  defect  of  jurisdiction  in  the  common  pleas, 
as  a  court  of  probate;  it  was  expressly  given  by  section 
5  of  article  3,  of  the  old  constitution;  and  it  is  not 
unimportant  to  notice  that  the  language  of  the  section  3 
which  conferred  common  law  and  chancery  jurisdiction, 
is  not  more  definite  or  intelligible.  The  subject-matter, 
involved  in  this  controversy,  was  clearly  then  within  the 
jurisdiction  of  the  common  pleas,  and  whenever  its  process 
was  served  upon  the  defendants,  named  in  the  proceeding  to 
subject  the  property  to  sale,  jurisdiction  over  the  person 
also  attached. 

This  was  the  express  provision  of  the  practice  act  then  in 
force  regulating  proceedings  at  law,  volume  29,  117;  Swan, 
649,  and  so  also  in  chancery,  Ibid,  82;  Swan,  698.  Sec 
also  19  Ohio,  238,  Daniels  v.  Stevens. 

If,  then,  the  jurisdiction  existed  over  the  property  and 
the  person,  the  question  is  directly  presented,  and  it  seems 
to  us  it  covers  all  the  objections  urged  by  the  plaintiffs  in 
error.  Can  any  subsequent  act  of  the  court,  either  in  adjudi- 
cating upon  matters  submitted,  or  in  rendering  their  de- 
cree, however  erroneous  or  informal,  affect  the  validity  of 
their  judgment  ? 

This  is  no  novel  question;  it  has  been  often  discussed  in 
our  own  courts,  and  decided  in  every  conceivable  form. 

In  3  Ohio,  561,  Ludlow's  heirs  v.  Johnson,  it  w-as  said  by 
Judge  Hitchcock:  "If  the  court  of  common  pleas,  acting  as 
a  court  of  probate,  or  orphan's  court,  had  jurisdiction,  an 
end  is  put  to  the  question ;  the  evidence  ought  to  have  been 
received.      We    can    not    inquire    collaterally    whether    that 
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jurisdiction  was  properly  exercised.  The  order  may  have 
been  unadvisedly  or  erroneously  made,  but  the  purchaser 
has  innocently  acquired  rights  of  which  he  can  not  be 
divested,  so  long  as  it  remains  unreversed." 

This  is  affirmed  in  very  many  subsequent  cases,  and  has  be- 
come, by  the  universal  assent  of  the  profession,  the  law  of  the 
State.  The  rules  applicable  to  ordinary  judgments,  at  law  or 
in  equity,  where  the  tribunal  in  which  they  are  rendered 
has  complete  jurisdiction,  govern  also  the  order  of  a  pro- 
bate court.  All  the  implications  of  the  one  case  may  be 
drawn  in  the  other.  The  proceedings,  in  all  cases,  are 
supposed  to  be  "bene  et  rite  acta''  until  the  final  adjudication 
is  set  aside,  or  reversed;  7  Ohio,  part  2,  138,  Ewing  v, 
HoUister. 

Whether,  then,  the  order  was  granted  to  the  administrators 
of  Bassett,  without  giving  a  day  to  the  guardian  ad  litem  to 
traverse  the  petition,  or  whether  it  was  granted  before  a  guar- 
dian was  appointed,  and  appeared  for  the  minor  defendants, 
it  is  equally  well  settled  that  the  judgment  of  the  court  is 
valid  until  it  is  directly  adjudicated,  by  reversal,  before  an 
appellate  or  superior  tribunal.  No  collateral  inquir}^  will  be 
permitted  as  to  the  mode  pursued  by  the  court  rendering  the 
decree.  All  parties  are  forever  concluded  while  the  decree 
stands. 

Thus  it  was  held  in  3  Ohio,  355,  St.  Clair's  heirs  v.  Smith, 
et  al.;  and  in  7  Ohio,  part  i,  1898,  Ewing's  lessee  v.  Higby; 
that  it  was  only  error  to  decree  against  infants,  when  the 
court  had  obtained  jurisdiction.  And  so  when  a  judgment, 
or  decree,  is  rendered  against  a  married  woman,  it  is  good 
until  reversed;  9  Ohio,  117,  Pillsbury,  lessee,  v.  Dugan. 
In  these  cases  the  error  is  one  of  fact  only,  and  may  be 
reached  by  writ  of  error,  coram  vobis;  6  Ohio,  518,  Dows 
v.  Harper. 

We  may  well  conclude,  therefore,  that  the  order  in  contro- 
versy was  voidable  only,  if  even  that  imputation  can  rest 
upon  It. 

Before  we  can  decide  that  the  judgment  is  void,  we  must 
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be  satisfied  that  it  was  **coram  non  jitdice,*'  In  order  to 
establish  such  a  proposition,  no  jurisdiction  over  the  person, 
or  the  subject-matter,  must  have  been  acquired  by  the  court, 
but  as  both  were  clearly  obtained,  in  the  proceeding  before  us, 
the  plaintiffs'  hypothesis  is  without  foundation. 

If  wc  recur  to  the  history  of  the  proceedings  by  executors 
and  administrators,  to  sell  lands,  we  shall  find  that,  in  this 
county,  the  common  pleas,  when  once  the  defendants  were  in 
court,  acted  in  a  summary  manner,  and  without  reference  to 
their  practice  in  other  cases.  Perhaps  there  is  scarcely  an 
exception  where  the  order  was  not  granted  at  the  term  when 
the  petition  was  filed.  The  object  to  be  accomplished  was  a 
speedy  settlement  of  estates,  and  thus  enable  the  adminis- 
trator to  accomplish  that  purpose  within  the  period  required 
by  the  statute.  Hence,  no  delay  was  asked ;  and  in  the  great 
majority  of  cases,  none  should  be  granted.  There  was  always 
a  sufficient  guaranty  for  the  faithful  discharge  of  duty,  in  the 
bond  required  of  the  officer,  and  the  constant  supervision  of 
the  court,  who,  while  they  gave  the  power  to  sell,  at  last  set- 
tled his  accounts.  Besides,  the  property  could  not  be  sacri- 
ficed, as  it  was  first  valued  by  commissioners  appointed  by  the 
court.  There  could  be  no  sale,  unless  at  two-thirds  the  ap- 
praisement, and  all  the  acts  of  the  administrator,  in  execut- 
ing the  authority,  were  finally  to  be  scrutinized  and  approved 
before  the  sale  could  be  confirmed,  or  the  purchaser  obtain  a 
title. 

Errors  and  irregularities  may,  however,  occur  in  carrying 
out  this  system,  but  we  are  not  aware  that  injustice  has  ever 
been  done,  or  reproach  properly  brought  upon  the  courts,  for 
their  supposed  precipitate  action. 

The  plaintiffs  further  assume  that  another  administrator, 
who  was  not  joined  in  the  petition,  was  alive,  and  ought  to 
have  been  named.  They  also  contend  that  on  the  subsequent 
marriage  of  Mrs.  Bassett,  her  power,  as  administratrix  of  her 
deceased  husband,  was  at  an  end. 

As  to  the  first  objection,  the  proceedings  show  that  prior  to 
their  commencement.  Hunt,  the  coadministrator  with  Mrs. 
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Bassett,  had  resigned,  and  his  resignation  been  accepted  by  the 
court.  This  was  always  permitted  under  the  law  of  1831, 
and  is  expressly  authorized  under  the  statute  of  1840. 

The  second  objection  is  attempted  to  be  sustained  by  a 
quotation  from  Viner's  Abridgment,  Vol.  11,  375: 

"Where  one  makes  his  feme  and  another  his  executors,  and 
dies,  and  his  feme  takes  baron  and  the  feme  dies,  the  baron 
and  the  other  executor  shall  not  join." 

This  is  good  law,  as  the  power  expired  with  the  death  of 
the  wife;  there  could  be  no  survivorship  to  the  husband. 
There  is  no  doubt  it  has  been  held,  where  a  feme  sole  is 
executrix  or  administratrix  with  one  or  more  persons,  and 
afterward  marries,  her  power  is  determined.  But  when  she 
is  the  only  representative,  her  husband  becomes,  by  his  mar- 
riage, jointly  interested  with  her  in  the  trust;  7  Mass.  511, 
Barber  v.  Bush.  See  also  8  Paige,  37,  Bunce  v.  Vandergrift: 
Until  the  law  of  1840,  Swan,  369,  section  28,  it  never  was 
supposed  that  the  marriage  of  the  feme  administratrix  de- 
termined the  trust.  Before  that  period,  it  was  always  per- 
mitted for  the  husband  to  join  with  his  wife,  and  settle  up 
the  estate  upon  which  she  had  administered.  The  proceed- 
ings were  carried  on  in  the  name  of  both  parties. 

A  feme  covert  may  act  as  executrix,  though  her  husband 
must  join  in  every  action  proper  to  be  brought.  She  may 
perform  the  trust,  as  well  as  execute  any  other  power;  Wil- 
liams on  Ex.  and  AdmV,  129,  698. 

In  the  present  case,  when  the  administratrix  married,  she 
was  the  sole  trustee,  and  none  of  the  exceptions  referred  to 
can  therefore  apply. 

It  is  also  said  there  was  no  publication  made,  as  required 
by  the  statute,  of  the  time  and  place  of  sale. 

A  sufficient  answer  to  this  objection  is  found  in  the  con- 
firmation of  the  sale  by  the  court:  we  can  not  re-examine 
the  proceedings  they  have  pronounced  to  be  regular,  any 
more  than  we  can  decide  whether  they  erred  in  decreeing 
the  order  of  sale.     The  statute  which  required  the  sale  to  be 
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confirmed  before  a  deed  could  be  made  to  the  purchaser,  was 
passed  for  the  express  purpose  of  removing  all  doubts  as  to 
the  necessity  of  proving,  when  a  title  derived  from  a  judicial 
sale  was  questioned,  any  of  the  preparatory  steps. 

Before  the  cases  of  15  Ohio,  441,  Lessee  of  Paine  v.  Moore- 
land  ;  and  17  Ohio,  409,  Lessee  of  Cochran's  heirs  v.  Loring,  it 
had  been  held  that  failure  to  give  notice,  by  publication,  in 
cases  of  foreign  attachment,  was  fatal  to  the  jurisdiction  of  the 
court  who  had  assumed  it.  The  decision  in  these  cases,  how- 
ever, settled  the  question,  and  declared  that  the  jurisdiction 
attached,  by  the  affidavit,  issue,  and  service  of  the  attach- 
ment. And  such  was  the  ruling  of  the  Supreme  Court  of 
the  United  States,  in  10  Peters,  460,  Voorhees  v.  Bank  of  the 
United  States ;  where  the  same  question  was  made  under  the 
attachment  law  of  Ohio. 

On  the  same  principle,  it  was  held,  in  3  Ohio,  107,  Allen's 
Lessee  v.  Parish,  overruling  i  Ohio,  27,  Patrick's  Lessee  v. 
Oosterout,  that  a  purchaser  at  a  sheriff's  sale  depends  upon 
the  judgment,  the  levy,  and  the  deed,  and  that  all  other 
questions  are  between  the  parties  to  the  judgment,  and  the 
officer;  and  the  vendee  at  administrator's  sale  is  equally 
protected ;  7  Ohio,  part  i,  203,  Ewing's  Lessee  v.  Higby.  See 
also  9  Ohio,  19,  Stall  v.  Macalester. 

It  was  not  required,  then,  before  the  statute,  when  the  sale 
was  made,  and  the  deed  delivered,  without  any  supervision 
by  the  court  of  the  administrator's  or  sheriff's  proceedings, 
in  a  subsequent  contest  relative  to  the  property,  that  the  pub- 
lication referred  to  should  be  proved. 

We  do  not  find,  in  any  view  we  can  take  of  this  objection, 
that  it  can  be  sustained  upon  any  principle  known  to  our 
law,  or  which  has  hitherto  governed  the  action  of  our  courts. 
We  suppose,  however,  that  all  these  objections  are  removed 
if  the  court  had  jurisdiction  to  make  the  orders  of  sale  and 
confirmation.  These  being  granted,  or  found  to  exist,  the 
purchaser  must  be  protected.  It  has  long  been  the  policy  of 
our  courts  to  uphold  judicial  sales,  and  in  this  general  descrip- 
tion we  include  those  made  by  trustees,  administrators,  or 

(38) 
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sheriffs,  whether  upon  a  decree,  an  order,  or  an  execution. 
No  technical  irregularities  are  permitted  to  deprive  the  pur- 
chaser of  the  right  he  has  acquired.  There  must  be,  not 
mere  informality,  however  gross,  or  error,  however  apparent, 
but  a  palpable  defect  of  power  in  the  court,  before  his  claim 
can  be  defeated. 

The  security  of  titles  requires  this  at  the  hands  of  every 
tribunal  whose  aid  is  invoked,  in  a  case  like  the  present, 
where  nearly  the  full  term  of  years  has  elapsed  to  complete 
a  perfect  right  of  possession,  and  the  property  has  greatly 
increased  in  value.  We  must  apply  the  strict  rule  to  the 
party  who  seeks  to  set  the  sale  aside,  and  look  with  favor 
upon  the  title  of  the  purchaser. 

On  the  whole  case,  the  judgment  at  special  term  is 
affirmed. 

Judgment  affirmed. 
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ACKNOWLEDGMENT.    See  Dedication,  4. 
ACTION— 

I.  An  assignee  of  a  claim  of  damages,  resulting  from  injuries  to  per- 

sonal or  real  estate,  may  bring  an' action  in  his  own  name;  Hall 
V.  C,  H.  &.  D.  R.  R.  Co.  5& 

7.  An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 
possession;   Harvey  v.  Jones,  65. 

3.  An  action  for  damages  will  lie  against  a  justice  of  the  peace  for 

refusing  to  allow  an  appeal,  or  for  doing  any  act  whereby  a  party 
is  deprived  of  the  benefit  of  his  right  to  appeal;  Cohen  v.  Mar- 
chant,  113. 

4.  A  right  of  action  to  recover  possession  of  premises  is  vested  in  the 

executors  where  the  will  devises  the  property  to  the  widow  for 
life,  'but  the  same  is  to  be  managed  and  controlled  by  my  exec- 
utors for  her  use  and  benefit,'*  and  the  widow  elects  to  take 
dower;   Roberts  v.  Roberts,  177. 

5.  An  action  will  lie  against  the  county  commissioners  in  favor  of  a 

sergeant-at-arms  appointed  by  the  court,  where  the  commis- 
sioners have  failed  or  refused  to  make  the  appointment;  Mayhew 
V.  Ham.  Co.  186. 

6.  A  citizen  of  the  county  may  maintain  an  action,  in  his  own  name, 

in  behalf  of  himself  and  other  citizens,  whether  a  tax-payer  or 
not,  to  restrain  the  county  commissioners  from  the  performance 
of  acts  which  are  fraudulent  in  breach  of  their  trust,  or  in  excess 
of  their  power;   Ruffner  v.  Ham.  Co.  196. 

7.  A  bona  fide  holder  of  a  check  has  a  right  of  action  against  the 

drawee,  in  case  payment  is  refused  while  the  drawer  has  sufficient 
funds  on  deposit;  McGregor  v.  Loomis,  247. 

€l  In  actions  for  causing  death  by  wrongful  act,  etc.,  the  petition 
must  show  pecuniary  damag^e:  such  damage  will  be  presumed  in 
actions  for  the  benefit  of  widow  or  children;  Dunhene  v.  Ohio 
Life  Ins.  &  Trust  Co.  257. 

^  An  action  will  lie  against  the  county  commissioners  to  recover 
compensation  for  land  appropriated  by  them  for  public  use,  as  a 
county  road,  where  the  same  was  taken  without  notice  to  the 
plaintiff,  a  non-resident;   Badgely  v.  Ham.  Co.  316. 

fO.  This  court  has  jurisdiction  of  an  action  to  compel  an  adminis- 
trator to  render  an  account  of  his  administration;  Cadwalladcr 
V.  Longlcy,  497. 

II.  An  agent  may  bring  an  action,  in  his  own  name,  on  negotiable 
paper,  if  he  holds  the  possession  and  the  legal  title  at  the  time, 
although  in  trust  for  another;  the  defendant  can  not  prevent 
judgment  bj  setting  up  the  fact  that  the  property  is  in  another; 
Smead  v.  Fay,  531. 
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12.  The  non-compliance  with  a  municipal  regrulation  does  not  subject 
the  individual  to  a  civil  action  in  favor  of  an  injured  party;  Van- 
dyke  v.  Cincinnati,  532. 

13.  See  County  Commissioners,  3.    Mortgage,  9. 
ADMINISTRATION  BOND— 

1.  An  administrator  de  bonis  non  has,  at  common  law,  no  right  of 

action  on  the  bond  of  his  predecessor;  such  right  of  action  exists 
under  the  statute  of  April  7,  1854;  Chatfield  v.  Faran,  488. 

2.  This  court  has  no  jurisdiction  of  an  action  founded  on  an  adminis- 

tration bond;  that  jurisdiction  rests  w^ith  the  court  of  common 
pleas;  lb. 

3.  The  sureties  on  an  administration  bond  are  under  no  obligation  to 
^  render  an  account;  before  they  can  be  held  liable  on  their  bond^ 

the  liability  of  their  principal  must  first  be  ascertained  and  estab- 
lished;  Cadwallader  v.  Longley,  497. 

ADMINISTRATORS  AND  EXECUTORS— 

1.  The  executors  or  administrators  of  a  deceased  mortgagor  should 

be  made  parties  to  a  suit  in  foreclosure;   Hall  v.  Musler,  36. 

2.  In  an  action  to  recover  compensation  for  causing  death  by  wrong- 

ful act,  etc.,  the  petition  must  show  pecuniary  damage;  upon  a 
petition  for  the  benefit  of  the  widow  and  children,  such  pecuniary 
damage  will  be  presumed,  and  in  no  other  case;  Dunhene  v. 
Ohio  Life  Ins.  &  Trust  Co.  257. 

3.  In  case  of  the  death  of  the  maker  of  a  note,  the  presentment  should 

be  made  to  his  executor  or  administrator;  if  there  be  no  executor 
or  administrator,  then  at  the  dwelling-house  of  the  deceased; 
Huff  V.  Ashcraft,  277. 

4.  Where  a  feme  sole  is  co-administratrix  with  others,  and  afterward 

marries,  her  power  is  determined;  but  where  she  is  sole  adminis- 
tratrix, her  husband  becon^es  jointly  interested  with  her  in  the 
trust;    Cadwallader  v.  Evans,  585. 

AFFIDAVIT— 

1.  Alleging  causes  of  attachment  in  the  disjunctive  is  bad  for  uncer- 

tainty;   Rogers  v.  Ellis  &  Sturgcs,  i. 

2.  Verification  may  be  made  on  belief,  but  the  averments  of  the 

pleading  should  be  positive  statements  of  fact;  St.  Bank  of  Ohio 
v.  Oliver,  159. 

AGENT.     See  Principal  and  Agent. 

AGREEMENT.     See  Contract. 

AMENDMENT.     See  Summons.  2. 

ANSWER— 

1.  A  demurrer  and  an  answer  to  the  same  cause  of  action  is  not  per- 

missible;   Smead  v.  Chrisfield,  17. 

2.  A  motion  to  strike  out  defenses  for  uncertainty  will  not  be  enter- 

tained;   lb. 

3.  Under  sections  124  and  125  of  the  code,  the  defendant  in  an  action 

for  libel  may  set  up  in  his  answer  the  defense  of  justification,  or 
allege  facts  in  mitigation,  or  may  set  up  both  at  the  same  time; 
Van  Ingen  v.  Newton,  458. 
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!  4.  A  motion  will  not  be  entertained  to  strike  from  an  answer  the 


statements  of  fact  alleged  as  probable  cause;  a  demurrer  would 
lie  if  the  facts  as  stated  did  not  constitute  such  defense;  Wilson 
V.  Ferrari,  579. 

5.  See  Pleadings. 
ARBITRATION  AND  AWARD^- 

1.  To  authorize  an  award  to  be  made  a  rule  of  court,  the  names  of  the 

arbitrators  must  be  set  forth  in  the  arbitration  bond;  Western 
Female  Seminary  v.  Blair,  370. 

2.  A  submission  once  duly  made,  can  not  be  revoked;  lb. 

3.  If  one  of  the  arbitrators  is  biased  or  interested,  it  is  a  disqualifica- 

tion as  against  the  party  ignorant  thereof;   lb. 

4.  If  the  arbitrators  receive  testimony  from  one  party  without  the 

knowledge  of  the  other,  the  award  will  be  set  aside;  lb. 

ASSESSMENTS.    See  Constitutional  Law,  i. 
ASSIGNMENT— 

1.  A  conveyance,  in  trust,  in  form  of  mortgage,  made  to  one  creditor 

to  secure  the  specific  claims  of  ail  assenting  creditors,  and  with 
the  consent  of  all  the  creditors  save  one,  is  an  assignment  to 
prefer  creditors,  and  will  be  held  to  inure  to  the  benefit  of  all; 
Hunnewell  v.  Scarborough,  427. 

2.  See  Damages,  3,  4;   Partnership,  2,  3. 
ATTACHMENT— 

1.  An  affidavit  in  the  disjunctive  is  bad  for  uncertainty;   Rogers  v. 

Ellis  &  Sturges,  i. 

2.  Under  section  230  of  the  code,  in  order  to  justify  an  attachment, 

the  fraudulent  intent  to  injure  the  creditor,  or  secure  some 
benefit  to  the  debtor,  must  appear  actually  to  exist;  it  is  not  nec- 
essarily sufficient  proof  of  that  intent  that  it  appears  that  the 
actual,  or  even  the  necessary,  consequences  of  a  sale  are  to 
hinder  and  delay  creditors;    Ileidenheimer  v.  Ogborn,  351. 

3.  It  is  proper  practice  to  dismiss  the  action  where  an  attachment  has 

been  discharged,  when  allowed  on  a  debt  not  due  at  the  time;  lb. 

4.  The  duty  to  attach  in  the  presence  of  two  credible  persons,  is 

directory  and  not  imperative;  if  omitted,  it  would  not  avail  third 
parties;   Davidson  v.  Kuhn,  405. 

5.  The  rule  that  property  under  levy  is  not  subject  to  further  seizure 

by  other  officers,  is  only  adopted  for  the  protection  of  the  officer 
in  possession,  and  to  avoid  collisions  oi  authority  and  conflicts  of 
title;   lb. 

6.  The  same  goods  may  be  taken  on  a  second  writ  by  the  same 

officer;  and  if  he  consents  to  a  levy  by  other  officers,  and  to  hold 
the  goods  as  trustee  for  them,  the  levies  are  valid;   lb. 

7.  An  obligation  fraudulently  incurred  is  no  cause  for  an  attachment, 

unless  it  is  an  obligation  by  contract;  Merch.  Bank  of  Cleveland 
v.  O.  L.  Ins.  &  Trust  Co.  469. 

S.  The  fraudulent  conversion  of  notes,  bills,  etc.,  received  in  the  usual 
course  of  business,  for  collection,  is  a  breach  of  the  contract  of 
bailment,  but  does  not  create  "an  obligation  fraudulently  in- 
curred;" lb. 
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g.  Where  an  order  of  attachment  has  been  allowed  and  issued  before 
the  debt  is  due,  and  it  is  subsequently  discharged,  it  is  a  matter  of 
discretion  with  the  court  whether  the  action  shall  proceed  or  be 
dismissed,  after  the  debt  has  become  due;  Ramsay  v.  Over- 
alcer    'too 

ATTORNEYS  AT  LAW— 

1.  An  attorney,  assigned  by  the  criminal  court  to  defend  an  indigent 

prisoner,  has  no  right  of  action  to  recover  the  value  of  his  serv- 
ices from  the  county;   Handy  v.  Ham.  Co.  263. 

2.  It  is  the  duty  of  the  court  to  assign  counsel  in  such  cases,  and  it  is 

the  duty  of  the  attorney,  as  an  officer  of  the  court,  to  accept,  and 
the  county  commissioners  should  allow  a  reasonable  compensa- 
tion for  such  service,  but  the  matter  is  discretionary  with  them;  lb. 

3.  The  court  is  not  required  to  send  for  absent  attorneys  or  their 

clients  whenever  it  may  become  necessary  to  instruct  or  rein- 
struct  the  jury  upon  questions  of  law;  Chambers  v.  Ohio  Life 
Ins.  &  Trust  Co.  327;    Milius  v.  Marsh,  512. 

BAILMENT.    See  Attachment,  8.    Banks  and  Bankers. 

BANK  NOTES— 

I.  The  "act  prohibiting  the  circulation  of  bank-bills  of  a  less  denom- 
ination than  ten  dollars,"  did  not  divest  the  ownership  or  prop- 
erty in  such  bills,  nor  prevent  their  assignment  or  collection; 
Burt  v.  Kentucky  Trust  Co.  3a 

BANKS  AND  BANKERS— 

1.  A  banker,  upon  receiving  a  deposit,  is  not  regarded  as  a  simple 

bailee,  but  the  relation  of  debtor  and  creditor  is  created  between 
him  and  his  depositor,  with  the  implied  agreement  that  he  will 
hold  the  fund,  subject  to  the  order  of  the  depositor,  at  such  times 
and  for  such  sums  to  the  extent  of  the  deposit,  as  he  may  direct 
to  be  paid;  McGregor  v.  Loomis,  247. 

2.  The  right  to  receive  the  amount  represented  by  a  check,  can  not 

be  lost  to  the  holder  by  the  death  or  insolvency  of  the  drawer; 
and  should  the  neglect  of  the  holder  have  discharged  the  drawer, 
yet  the  right  to  the  fund  still  remains,  else  the  banker  would  not 
only  be  freed  from  obligation  to  pay,  but  would  also  retain  the 
deposit;   lb. 

3.  A  bona  fide  holder  of  a  check  has  his  right  of  action  against  the 

drawee,  in  case  payment  is  refused,  while  the  drawer  has  suffi- 
cient funds  to  his  credit  on  deposit;   lb. 

4.  See  Bank  Notes,  i ;   Bills  of  Exchange,  etc.,  4,  S,  6,  7. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— 

1.  Payment  of  usurious  interest  in  other  transactions  is  no  defense  to 

an  action;   Smead  v.  Chrisfield,  id. 

2.  Partners  arc  not  liable,  on  paper  made  without  their  knowledge. 

after  pubHc  dissolution,  even  though  the  proceeds  were  applied 
in  payment  of  partnership  debts;   Haven  v.  Goodel,  26. 

3.  The  words  "protest  waived,"  over  the  signature  of  an  indorser.  is 

a  waiver  of  all  the  formalities  required  by  law  to  fix  his  liability; 
no  consideration  need  be  shown  for  such  waiver,  as  the  act  is 
an  estoppel,  and  he  can  not  deny  or  invalidate  its  terms; 
Mcllvaine  v.  Bradley,  104. 
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4.  The  addition  of  the  current  rate  of  exchange  to  the  legal  rate  of 

interest,  does  not  constitute  usury;  and  the  reason  exists  where 
the  lender  discounts  the  drawer's  bill  as  well  as  where  he  buys  a 
bill  in  the  market,  of  the  payee;  Southern  Bank  of  Kentucky  v. 
Brashears,  207. 

5.  A  bill  of  exchange  is  not  deprived  of  its  character  as  a  bill,  by  the 

fact  of  its  being  payable  at  the  place  where  drawn ;  it  is  the  form 
of  the  instrument  which  gives  it  character,  and  not  the  intention 
to  transmit  funds;    lb. 

6.  A  bill,  with  a  view  to  the  advancement  of  commercial  intercourse, 

should  be  taken  according  to  its  natural  tenor  and  effect,  as 
appearing  on  the  face  of  it.  without  requiring  the  purchaser  to 
institute  an  inquiry  into  the  true  nature  of  its  origin,  or  the 
object  of  the  parties  in  making  it;   lb. 

7.  Where  the  charter  of  a  foreign  bank  authorizes  it  to  lend  money, 

discount  notes  and  bills,  and  deal  in  exchange,  and  prohibits  it 
from  receiving  interest  greater  than  six  per  cent,  it  is  not  usury 
for  the  bank  to  receive  a  bill  from  the  drawer  payable  at  another 
place,  and  to  deduct  interest  at  the  legal  rate,  together  with  the 
usual  and  customary  rate  of  exchange  between  those  points;  lb. 

8.  The  fact  of  the  maker  being  deceased  and  awaiting  burial  does 

not  loosen  the  rule  requiring  presentment  of  a  note  at  his  resi- 
dence;   Huff  v.  Ashcraft,  277. 

9.  Commercial  rules  should  be  uniform,  simp]?,  subject  to  few  excep- 

tions, and  not  liable  to  be  varied  to  meet  the  apparent  incon- 
venience or  injustice  of  particular  cases;   lb. 

10.  A  bona  fide  indorsee  of  commercial  paper,  without  notice  of  a 
claim  of  recoupment  against  the  payee,  can  not  be  affected  by 
such  claim  in  his  action  against  the  maker;  Loomis  v.  Eagle 
Bank  of  Rochester,  285. 

11.  Where  the  payee  of  a  note  happens  to  be  a  director  of  the  bank 
that  discounts  the  note  for  him,  without  notice  of  the  maker's 
claim  for  recoupment,  the  bank  can  recover  as  an  innocent  bona 
fide  holder,  without  notice;    lb. 

12.  An  interest  coupon,  not  having  a  payee  designated  therein,  is  not 
a  promissory  note,  nor  negotiable  in  law;  Wright  v.  O.  &  M. 
R.  R.  Co.  465. 

13.  The  holder  of  such  interest  coupon  can  not  maintain  an  action  in 
his  own  name,  to  enforce  a  deed  of  trust  securing  certain  nego- 
tiable bonds  with  such  interest  coupons  attached;    lb. 

14.  The  taking  of  a  note  as  payment  of  a  precedent  debt,  or  upon  a 
new  consideration  passing  at  the  time,  as  extending  time  of  pay- 
ment, is  .1  sufficient  consideration  to  protect  the  assignee,  being 
a  holder  for  value,  without  notice ;   Dennison  v,  Jessup,  580. 

15.  When  a  note  is  dated  1855,  by  mistake,  when  its  true  date  is  1856, 
and  when  received  by  the  holder  is  apparently  over  due,  but  not 
so  in  fact,  his  title  is  not  on  this  account  subject  to  the  equities 
between  the  original  parties;   lb. 

16.  See  Bank  Notes,   i;    Check;    Mortgage,   3.  4;    Principal  and 

Surety,  i,  2,  3;    Protest;    Usury. 
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BONDS— 

1.  A  cause  of  action,  founded  upon  a  breach  of  a  condition  in  a  bond, 

must  be  so  stated  in  the  petition  as  to  show  the  character  and 
extent  of  the  obligation.    Sargent  v.  Moore,  99. 

2.  The  filing  of  a  bond,  or  instrument  sued  on,  and  referring  to  it  as 

"Exhibit  A,"  is  of  no  avail  unless  it  is  attached  to,  or  the  sub- 
stance and  terms  thereof  are  recited  in  the  petition;  lb. 

3.  In  an  action  upon  an  undertaking  in  error,  where  the  bond  is  re- 

ferred to  in  the  petition  as  "herewith  filed,  marked  A,"  and  it 
becomes  necessary  to  look  beyond  the  petition  to  the  exhibit,  in 
order  to  discover  the  character,  amoimt,  and  condition  of  the 
bond,  the  petition  is  bad;  West  v.  Dodsworth,  161. 

4.  Under  the  chancery  act  of  183T,  where,  in  proceedings  to  restrain 

the  defendant  from  alienating  certain  real  estate,  the  plaintiff  was 
ordered  to  give  bond,  according  to  law,  for  $500,  the  same  is 
simply  a  bond  of  indemnity,  and  nothing  more;  Miller  v.  Mon- 
tague, 164. 

5.  If  an  official  bond  be  presented  to  the  proper  authority  for  accept- 

ance and  approval,  and  no  objection  be  made,  within  the  period 
limited  for  its  being  given,  and  no  action  be  taken  in  the  order- 
ing a  new  election,  it  must  be  considered  that  the  bond  has  been 
approved;  a  formal  approval,  at  a  subsequent  period,  can  not 
affect  the  intermediate  acts  of  such  officer;   Rogers  v.  Pugh,  443. 

6.  See  Administration  Bond,  i,  2,  3;  Justice  of  the  Peace,  i,  2,  3.  4; 

Mortgage,  9;  Railroad  Bonds,  i. 

BREACH."    See  Bond,  i. 

CAUSE  OF  ACTION.    See  Action. 

CHARGE  OF  COURT. 

1.  A  general  exception  to  the  entire  charge  will  not  be  noticed  on 

error  where  the  counsel  neglected  to  avail  himself  of  the  request, 
by  the  court,  to  point  out  the  particulars  to  which  he  excepted, 
that  the  jury  might  be  reinstructed;  Moody  v.  Thomas,  294. 

2.  The  court  is  not  required  to  send  for  attorneys,  or  parties,  when- 

ever it  may  be  desired  to  instruct  or  reinstruct  the  jury  upon 
questions  of  law;  Chambers  v.  Ohio  Life  Ins.  and  Trust  Co.  327; 
Milius  v.  Marsh,  512. 

CHATTEL  MORTGAGE.    See  Mortgage,  7. 

1.  Where,  by  agreement,  the  mortgagor  continues  in  possession,  and 

proceeds  to  sell  the  property  in  the  usual  course  of  trade,  with 
the  view  of  appropriating  the  proceeds  to  the  payment  of  the 
mortgage  debt,  the  mortgage  is  void;  Goodenough  v.  Harris.  53. 

2.  It  is  immaterial  whether  the  power  of  sale  is  reserved  in  the  mort- 

gage itself  or  is  conferred  by  a  separate  agreement;   lb. 

3.  Where  two  chattel  mortgages,  made  in  good  faith,  and  without 

notice,  are  filed  with  the  county  recorder,  after  the  expiration  of 
the  year,  and  the  junior  mortgagee,  whose  mortgage  was  filed 
after  the  other,  first  got  possession  of  the  property  by  a  writ  of 
replevin,  his  possession  can  not  be  disturbed  by  the  prior  mort- 
gagee;  Brachmann  v.  I^ouis,  288. 

CHECK. 

I.  When  memorandum  checks  are  exchanged  for  mutual  accommo- 
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dation,  no  right  of  action  accrues  in  behalf  of  one  party  against 
the  other  until  he  has  paid  his  own  check;  Burdsall  v.  Chris- 
field,  51. 

2.  While   outstanding  and   unpaid,   the   relation   between   them   is 

merely  that  of  principal  and  surety;   lb., 

3.  Bank  checks  post-dated,  or  payable  at  a  future  day,  are  not  bills 

of  exchange;   Blachly  v.  Andrew,  78. 

4.  The  holder  is  entitled  to  hold  it,  without  presentment,  until  the 

close  of  banking  hours  of  the  day  next  after  its  date,  or  after  the 
day  payable;  lb. 

5.  The  drawer  of  a  check  is  not  allowed  the  defense  permitted  the 

drawer  of  a  bill  by  reason  of  want  of  presentment  and  notice; 
unless  the  deposit  is  lost  by  the  delay  to  present  the  check,  or  the 
depositary  has  become  insolvent,  the  drawer  can  not  complain; 
McGregor  v.  Loomis,  247. 

6.  A  check  is  an  absolute  appropriation  of  so  much  money,  in  the 

hands  of  the  banker,  to  the  holder  of  the  check;  and  it  ought  to 
remain  till  called  for,  as  after  notice  to  the  drawee  it  binds  the 
funds  in  his  hands;   lb. 

7.  The  right  to  secure  the  amount  represented  by  a  check  can  not  be 

lost  to  the  holder,  by  the  death  or  insolvency  of  the  drawer:  and 
should  the  neglect  of  the  holder  have  discharged  the  drawer,  yet 
the  right  to  the  fund  still  remains,  else  the  depositary  would  not 
only  be  freed  from  obligations  to  pay  the  check,  but  would  also 
retain  the  deposit;   lb. 

CITIES,  VILLAGES.  ETC.    See  Municipal  Corporation. 

CITY  COUNCIL.    See  Bonds,  5;  Nuisances,  i;   Ordinances  Town- 
ship Trustees. 

CODE  OF  CIVIL  PROCEDURE. 

1.  An  assignee  of  a  claim  of  damages,  resulting  from  injuries  to  per- 

sonal or  real  estate,  can  maintain  an  action  in  his  own  name; 
Hall  V.  C,  H.  &  D.  R.  R.  Co.  58. 

2.  An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 

possession;    Harvey  v.  Jones,  65. 

3.  See  Action;  Affidavit:  Attachment;  Charge  of  Court;  Costs  and 

Fees;  Counter-claim  and  Set-oflF;  Demurrer;  Deposition;  Error, 
Evidence.  Exception;  Executions;  Exhibits:  Injunction,  Judg- 
ment, Etc.;  Jurisdiction;  Jury;  Levy;  Motion;  New  Trial; 
Parties:  Petition;  Pleadings;  Practice;  Proceedings  in  Aid  of 
Execution;    Summons. 

COMMERCIAL  PAPER.    See  Bank  Notes;    Bills  of  Exchange; 
Checks;   Demand;   Protest. 

COMMON  CARRIER— 

1.  The  exception  of  unavoidable  dangers,  does  not  limit  the  carrier's 

responsibility  to  the  exercise  of  ordinary  care;  Un.  Mut.  Ins. 
Co.  V.  I.  &  C.  R.  R.  Co.  480. 

2.  Fire  can  not  be  considered,  in  itself,  an  unavoidable  danger;  and 

in  case  of  loss  from  that  cause,  the  carrier  is  bound  to  show  the 
origin  and  cause  of  the  fire,  to  bring  itself  within  the  excep- 
tion;  lb. 
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COMPENSATION.     See  Administrators,  2 ;   Action,  9. 
CONSIDERATION.    See  BUls  of  Exchange,  14,  15. 
CONSIGNOR  AND  CONSIGNEE— 

1.  A  commission  merchant  has  a  lien  for  advances;  Landis  v.  Gooch, 

176. 

2.  He  has  the  right  to  Sell  the  stock  to  reimburse  himself,  in  case  the 

consig^nor, after  reasonable  notice, fails  to  refund  the  advances;  lb. 

3.  The  right  to  sell  does  not  result  as  a  conclusion  of  law;   from  the 

mere  fact  of  advances  being  made,  it  depends  on  the  express  or 
implied  agreement  of  the  parties;   Bean  v.  Adams,  388. 

4.  See  Lien,  i,  2. 

CONSTABLE.    See  Attachment,  4,  5,  6.    Bonds,  5.    Execution. 
CONSTITUTIONAL  LAW— 

1.  So  much  of  the  act  of  February  19,  1840,  Swan.  951,  in  relation  to 

the  vacating  of  town  plats,  as  authorizes  an  assessment  without 
the  intervention  of  a  jury,  is  unconstitutional  and  void;  Cincin- 
nati V.  Ham.  Co.  5* 

2.  The  local  act  of  February  24,  1848,  "relating  to  the  duties  and 

powers  of  the  county  commissioners  of  Hamilton  county,"  was 
not  repealed  by  express  terms,  or  by  implication  of  the  general 
law  of  March  12,  1853,  "establishing  boards  of  county  commis- 
sioners, and  prescribing  their  duties;"   Ruffner  v.  Ham.  Co.  39. 

3.  Nor  is  such  local  legislation  inconsistent  with  the  new  constitu- 

tion;  lb. 

4.  Where  two  affirmative  statutes  exist,  the  one  is  not  construed  to 

repeal  the  other  by  implication,  unless  they  can  not  be  reconciled 
by  any  mode  of  interpretation;   lb. 

5.  A  law,  passed  in  1848,  prescribing  the  mode  in  which  the  commis- 

sioners of  this  county  shall  make  contracts,  is  not  of  a  general 
nature,  and  is  therefore  not  inconsistent  with  the  present  con- 
stitution by  reason  of  its  not  having  a  uniform  operation 
throughout  the  State;  RufTner  v.  Ham.  Co.  196. 

6.  Where  real  estate  of  a  non-resident  has  been  taken  by  the  county 

commissioners,  for  public  use,  as  a  county  road,  and  it  appears 
that  the  owner  has  not  been  notified,  such  act  is  void  as  to  him, 
and  he  may  maintain  his  action  for  compensation;  Badgely  v. 
Ham.  Co.  316. 

7.  See  Bank  Notes,  i. 
CONSTRUCTION  OF  STATUTES— 

1.  In  actions  for  compensation  for  causing  death  by  wrongful  act, 

etc.,  the  distribution  provided  for  is:  I.  To  the  widow  and  chil- 
dren, in  the  proportions  prescribed  for  the  descent  of  person- 
alty; if  n  owidow,  then  to  the  children  entire;  if  no  children, 
then  to  the  widow  entire;  IT.  To  the  brothers  and  sisters,  and 
so  on;   Dunhene  v.  Ohio  Life  Ins.  &  Trust  Co.  257. 

2.  The  term  "widow  and  next  of  kin,"  does  not  confine  the  right  of 

recovery  and  distribution  to  the  widow  or  children ;  it  embraces 
whomsoever  may  be  next  of  kin  to  the  deceased,  who  may  have 
suffered  pecuniary  damage;    lb. 

3.  The  act  of  April  7,  A.p.  1854,  which  authorizes  an  action  by  an  ad- 

ministrator de  bonis  non,  on  the  bond  of  the  original  adminis- 
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trator,  in  no  wise  conflicts  with  the  provisions  of  the  constitu- 
tion, and  is  in  entire  harmony  with  the  conditions  of  an  admin- 
istrator's bond;    Chatficld  v   Faran,  488. 

4.  The  duty  to  attach,  in  the  presence  of  two  credible  persons,  is 
directory  and  not  imperative;   Davidson  v.  Kuhn,  405. 

S  The  power  granted  to  railroad  companies,  by  section  13  of  the 
Railroad  Act  of  February  11,  1848,  to  borrow  money  on  the 
security  of  their  property  and  income,  includes  the  authority  to 
mortgage  after  acquired  property  necessary  to  the  operation  of 
the  road;    Ludlow  v.  Hurd,  552. 

6.  See  Bank  Notes,  i:  Bonds,  4,  5;  Constitutional  Law,  l,  2,  3; 
Dedication,  2,  3;  Justices  of  the  Peace,  4,  5. 

CONTRACT- 

1.  In  the  case  of  a  lease  with  a  privilege  of  purchase,  a  formal  tender 

of  the  purchase-money  is  not  required,  where  one  of  the  then 
owners  is  a  minor  and  the  others  are  absent  from  the  county; 
O.  &  M.  R.  R.  Co.  v.  Crary,  128. 

2.  It  is  sufficient  to  61e  a  petition  for  a  specific  performance,  offering 

to  bring  the  money  into  court;    lb. 

3.  A  tender  of  a  deed  by  a  part  of  the  owners,  is  not  sufficient;   the 

lessee  is  entitled  to  a  complete  conveyance,  and  to  make  a  single 
payment ;    lb. 

4.  A  mere  promise  by  the  maker  to  pay  the  unpaid  balance  of  a  note 

in  certain  installments,  with  interest,  is  not  an  agreement  for 
extension;  Tinan  v.  Wayne,  148. 

5.  Where  a  contract  for  the  assignment  of  a  patent  provided  that  the 

same  should  be  void  if  the  assignee  should  produce  to  the 
assignor  satisfactory  documentary  evidence  that  a  patent  for  said 
invention  had  already  been  obtained  or  applied  for  in  England, 
the  evidence  therein  required  must  be  such  as  of  itsel:  proves  the 
fact;  written  certificates  of  individuals  is  not  such  evidence; 
Atkins  v.  Ballauf,  382. 

6.  Where,  by  a  written  contract,  the  plaintiflF  agrees  to  convey  to  the 

defendant  real  estate.,  by  a  perpetual  lease,  "to  be  executed  at 
early  convenience,"  and  the  defendant  is  to  pay  at  a  fixed  time  a 
certain  sum  of  money,  and  thereafter,  at  stated  periods,  the  rent 
agreed  upon,  and  taxes  as  they  accrue,  and  the  defendant  is  put 
in  possession,  a  right  of  action  arises  for  the  sums  agreed  to  be 
paid,  as  they  become  due,  without  a  tender  of  the  conveyance, 
the  covenants  being  independent;  Wiggins  v.  Cov.  &  Cin. 
Bridge  Co.  573- 

7.  See  Bank  Notes,  i;   Bonds,  5;   Dedication,  2,  3;   Constitutional 

Law,  I,  23:  Justices  of  the  Peace,  3,  5. 

CORPORATION— 

1.  The  acceptance  of  an  amendment  to  its  charter, is  a  power  incident 

to  a  corporation,  and  may  be  by  express  act,  or  be  implied  from 
other  acts  and  circumstances;  Dayton  &  Cin.  R.  R.  Co.  v. 
Hatch,  84. 

2.  In  the  absence  of  express  legislative  enactment,  a  corporation  has 

the  same  power  of  disposition  over  its  unsubscribed  capital  stock 
as  any  ordinary  owner;   lb. 
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3.  If  it  be  an  abuse  of  its  corporate  power,  it  furnishes  no  grround  on 

which  a  vendor,  who  has  exchanged  for  land,  can  object;  lb. 

4.  When  it  is  a  condition  precedent,  in  a  contract  of  subscription, 

that  other  stock  shall  have  been  subscribed  to  a  certain  amount, 
that  condition  is  waived  by  the  subscriber  pa3ring  his  first  install- 
ment, voting  for  officers,  and  accepting  an  office  in  the  corpora- 
tion;  lb. 

5.  On  a  breach  of  an  agrreement  to  convey  land  for  stock,  compensa- 

tion in  damages  will  be  awarded  if  a  specific  performance  can  not 
be  decreed;  lb. 

6.  Neither  directors  nor  stockholders  can  create  a  corporate  liability 

without  special  poWer  so  to  do;  the  confessions,  admissions,  or 
knowledge  of  either,  while  not  engaged  in  the  precise  business 
intrusted  to  them,  can  not  affect  the  corporation;  Loomis  v. 
Eagle  Bank  of  Rochester,  285. 

7.  Where  a  corporation  has  no  corporate  seal,  the  execution  of  a 

bond  of  arbitration,  by  the  president,  by  authority  of  the  board 
of  trustees,  to  which  he  attaches  his  individual  seal  in  scrawl, 
binds  the  corporation;   Western  Female  Seminary  v.  Blair,  37a 

8.  See  Railroads;  Railroad  Bonds. 

COSTS  AND  FEES- 

1.  A^Tiere  the  plaintiflF  is  required  to  pay  all  costs,  as  a  condition  pre- 

cedent to  the  setting  aside  a  judgment  of  nonsuit,  the  costs  of  a 
jury,  struck  at  defendant's  instance,  are  properly  included; 
Farnsworth  v.  Paul,  423. 

2.  The  costs  and  expenses  of  storage,  or  for  other  care  of  property,  is 

a  proper  charge  on  the  fund  arising  from  the  sheriff's  sale  of  the 
property;  the  plaintiff  is  not  liable  therefor;  Ramsay  v.  Over- 
aker,  571. 

COUNTER-CLAIM  AND  SET-OFF— 

1.  A  counter-claim  must  be  specific,  and  connected  with  the  present 

claim;   Smead  v.  Chrisfield,  18. 

2.  The  code  does  not  permit  a  set-off  founded  upon  a  claim  for  un- 

liquidated damages;   McCuUough  v.  Lewis,  564. 

3.  See  Practice,  9,  21. 
COUNTY  COMMISSIONERS— 

1.  The  local  act  of  February  24,  1848,  "relating  to  the  duties  and 

powers  of  county  commissioners  of  Hamilton  county,"  was  not 
repealed  by  the  general  act  of  March  12,  1853;  Ruffner  v.  Ham. 
Co.  39. 

2.  Contracts  for  public  buildings  are  void  when  entered  into  by  a 

majority  of  the  commissioners  in  contravention  of  the  third  sec- 
tion of  the  local  act  of  184S.  prohibiting  such  an  expenditure  of 
more  than  $5,000  without  first  receiving  the  approval  of  a  major- 
ity of  the  qualified  electors;   lb. 

3.  An  injunction  will  lie  to  restrain  further  proceedings  in  such 

cases :    Ih. 

4.  It  is  the  duty  of  the  commissioners  to  provide  messengers  and  ser- 

gcant-at-arnis  for  the  several  courts;   Mayhew  v.  Ham.  Co.  i86u 


INDEX.  605 

Court  and  Jury — Damages. 


County  Commissio vfUKS—CoHUtiMd. 

5.  Should  the  commissioners  neglect,  or  refuse,  the  power  would 

devolve  on  ihe  several  courts,  until  the  commissioners  could  be 
required  by  mandamus  to  make  the  proper  provision;  lb. 

6.  The  commissioners  would  be  liable  for  the  compensation  of  such 

court  appointees;  lb. 

7.  A  law,  passed  in  1848,  prescribing  the  mode  in  which  the  commis- 

sioners of  this  county  shall  make  contracts,  is  not  of  a  general  na- 
ture, and  is  not  inconsistent  with  the  present  State  constitution, 
by  reason  of  its  not  having  a  uniform  operation  throughout  the. 
State,  so  as  to  be  repealed  by  implication;   Ruffner  v.  Ham.  Co. 
196. 

8.  An  action  will  lie  against  the  county,  by  a  non-resident,  to  recover 

compensation  for  land  appropriated,  by  them,  to  public  use  as  a 
county  road,  where  the  same  was  taken  without  giving  the  owner 
legal  notice;  Badgely  v.  Ham.  Co.  316. 

COURT  AND  JURY— 

1.  The  courts  have  the  power  to  appoint  the  necessary  messengers 

and  sergeants-at-arms  for  their  rooms  in  case  the  county  commis- 
sioners neglect,  or  refuse,  to  make  the  necessary  provision;  and 
an  action  will  lie  against  the  commissioners  for  compensation; 
Mayhew  v.  Ham.  Co.  186. 

2.  See  Attorneys  at  Law,  i,  2:  Charge  of  Court;  Jurisdiction,  i,  2,  3; 

Jury;  Justices  of  the  Peace,  i,  2,  3. 

COVENANT- 

1.  The  covenant  of  married  women  to  convey  their  real  estate, 

though  contained  in  a  deed  in  which  they  are  joined  by  their 
•      husbands,  can  not  be  specificallj'  enforced;    O.  &  M.  R.  R.  Co. 
v.  Crary,  128. 

2.  But  it  binds  them  by  way  of  estoppel,  and  where  it  is  contained  in 

a  perpetual  lease,  with  privilege  of  purchase,  on  payment  of  th« 
purchase-money  into  court,  an  injunction  will  be  allowed  re- 
straining them  from  setting  up  title  to  the  premises;   lb. 

3.  A  covenant  for  peaceable  enjoyment,  contained  in  a  perpetual 

lease,  is  broken  by  an  assignment  of  a  certain  portion  of  the  rents 
as  dower  to  the  lessor^s  widow;  McAlpin  v.  Woodruff,  339. 

4-  The  charge  of  dower  operates  as  a  release,  to  the  lessee,  of  that 
portion  of  the  rents  otherwise  payable  to  the  owner  of  the  rever- 
sion, and  the  lessee  is  thus  indemnified;  lb. 

5.  See  Contract,  i,  2,  3. 
CURTESY.    Sec  Dower  and  Curtesy. 

DAMAGES— 

1.  A  railroad  company  failing  to  deliver  a  boiler,  required  for  a  saw 

mill,  the  measure  of  damages  would  be:  I.  The  actual  expenses 
incurred,  as  well  as  for  the  reasonable  time  and  trouble  in  trav- 
eling to  ascertain  what  had  become  of  the  property;  11.  The 
expense  incurred  in  preparations  for  connecting  the  boiler  with 
the  fixtures  and  machinery  of  the  saw  mill;  III.  Interest  on  the 
value  of  the  property  during  the  time  of  detention;  Davis  v. 
C,  H.  &  D.  R.  R.  Co.  23. 

2.  Profits  which  might  have  been  realized  but  for  the  detention  are 

not  allowable;   lb. 
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3.  An  assignee  of  a  claim  of  damages,  resulting  from  injuries  to  per- 

sonal or  real  estate,  may  maintain  an  action  in  his  own  name; 
Hall  V.  C,  H.  &  D.  R.  R.  Co.  58.  • 

4.  Such  claim,  as  assignee,  is  distinct  from  a  claim  arising  after  his 

purchase  of  the  property ;   lb. 

5.  On  a  breach  of  an  agreement  to  convey  land,  in  payment  of  a  sub- 

scription to  railroad  stock,  compensation  in  damages  will  be 
awarded  if  a  specific  performance  can  not  be  decreed;  Dayton  & 
Cin.  R    R.  Co.  v.  Hatch,  84. 

6.  Not  measured,  necessarily  by  the  nominal  value  of  the  stock,  but 

by  reference  to  the  land  which  ought  to  have  been  conveyed,  and 
damages  resulting  from  delay;  lb. 

7.  In  an  action  for  compensation  for  causing  death  by  wrongfful  act, 

etc.,  pecuniary  damages  must  be  ^hown;  such  damages  will  be 
presumed  in  actions  for  the  benefit  of  the  widow  or  children; 
Dunhenc  v.  Ohio  Life  Ins.  &  Trust  Co.  257. 

8.  A  brother,  next  of  kin,  docs  not  necessarily  suffer  such  pecuniary 

damage;   lb. 

9.  The  mere  suing  out  an  execution  and  receiving  the  proceeds  of 

sale  of  chattels,  with  knowledge  of  an  adversary  claim  thereon, 
would  not  make  the  plaintiflF.  in  execution,  liable  as  a  trespasser; 
he  would  only  be  responsible  for  the  amount  received;  Coc  v. 
Higdon,  393. 

10.  See  Justices  of  the  Peace,  I,  2,  3;   Municipal  Corporation,  I. 
DECEIT.    See  Fraud. 

DECREE.    See  Judgments,  Etc. 

DEDICATION— 

1.  A  dedication  of  land  to  public  use  may  be  effected  by  grant,  by 

estoppel,  or  by  the  statutory  form  of  dedication;  Fulton  v. 
Mehrcnfield,  151. 

2.  Dedications  at  common  law,  in  pais,  operate  by  way  of  estoppel, 

and  not  as  grants;   lb. 

3.  The  act  of  1805.  providing  for  the  recording  of  town  plats,  contem- 

plated the  entire  plat,  and  did  not  apply  to  smaller  subdi- 
visions; lb. 

4.  The  recording  of  a  plat  under  the  act  of  March,  1831,  would 

convey  to  the  public  no  interest  in  the  streets  of  such  sub- 
division, when  defectively  executed;  but  such  act  of  subdivision 
and  record  would,  with  other  circumstances,  support  a  dedication 
at  common  law;    lb. 

5.  There  must  be  an  acceptance  by  the  public ;  lb. 

6.  The  formal  acceptance  by  the  city  of  a  defective  dedication  of 

streets  in  a  subdivision,  or  t!ie  user  and  possession  by  the  public 
would  perfect  the  dedication;   Doren  v.  Horton,  401. 

7.  Where  the  owner  makes  a  subdivision  and  sells^  lots  as  bounding 

on  a  street,  he  can  not  avail  himself  of  a  defect  in  the  public  dedi- 
cation to  deprive  his  alienees  of  the  u.^c  and  enjoyment  of  such 
thoroughfare;    lb. 

8.  The  mere  fact  of  such  street  being  misused  or  obstructed  by  one 

or  more  alienees  of  lots,  does  not  vacate  the  right  of  the  other 
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alienees,  nor  revest  the  title  and  right  of  possession  in  the  origi- 
nal proprietor;   lb. 

DEMAND  AND  NOTICE.    See  Bills  of  Exchange,  Etc.;   Checks; 
Protest. 

DEMURRER— 

1.  A  demurrer  and  an  answer  to  the  same  cause  of  action  is  bad; 

Smead  v.  Chrisfield,  17. 

2.  A  decision  overruling  a  demurrer  may  be  assigned  for  error, 

although  no  exception  thereto  appears  of  record;  Ruffner  v. 
Ham.  Co.  196. 

DEPOSITION- 

1.  Important  depositions,  not  admitted  fn  evidence,  but  examined  by 

the  jury  in  their  deliberations,  should  avoid  a  verdict;  Bronson 
v.  Metcalf,  21. 

2.  See  Evidence,  7,  8. 
DISCRETION.    See  Judicial  Discretion. 
DOWER  AND  CURTESY— 

1.  Where  the  husband,  at  the  time  of  marriage,  has  merely  an  equity 

of  redemption,  the  widow  is  not  entitled  to  dower,  unless  he  was 
in  possession  at  his  decease;  Jaquess  v.  Ham.  Co.  121. 

2.  Where  In  such  case  a  decree  of  foreclosure  was  obtained  against 

the  husband,  after  marriage,  and  the  decree  is  assigned  to  a 
person  who  advances  money  to  pay  the  mortgagee,  and  other 
moneys,  for  all  of  which  he  takes  a  new  mortgage  from  the  hus- 
band, this  is  not  a  merger  or  extinguishment  of  the  original 
decree,  nor  does  it  confer  upon  the  husband  a  legal  estate  in 
which  the  widow  had  dower;    lb. 

3.  Subsequent  proceedings  to  enforce  the  lien  of  a  judgment,  marshal 

liens,  etc.,  wherein  the  proceeds  of  sale  arc  more  than  sufficient 
to  pay  the  original  foreclosure  decree,  vests  in  the  purchaser, 
the  original  mortgagee,  an  estate  free  of  dower;   lb. 

4.  The  surviving  husband  is  entitled  to  the  estate  of  his  deceased  wife, 

whether  there  has  been  issue  born  or  not;  Murdock  v.  Read,  274. 

5.  This  estate  exists  in  perpetual  leaseholds;   lb. 

6.  Where  real  estate  is  devised  to  the  widow,  a  part  of  which,  subse- 

quent to  the  will  but  previous  to  the  testator's  decease,  is  sold  on 
execution  against  him,  and  the  widow  elects  to  take  under  the 
will,  she  is  barred  of  her  dower  in  the  lands  so  sold;  Moore  v. 
Steidel,  281. 

7.  A  covenant  for  peaceable  occupation,  in  a  perpetual  lease,  is 

broken  by  an  assignment  of  a  certain  portion  of  the  rents  as 
dower  to  the  lessor's  widow;    McAlpin  v.  Woodruff,  33^ 

8.  Where  a  petition  for  the  assignment  of  dower  is  filed,  and  after- 

ward, before  a  decree  is  entered,  the  property  is  divided  between 
the  defendants,  the  dower  may  be  charged  on  the  whole  lot; 
Stoddart  v.  Marshall,  527. 
9l  The  rents,  issues  and  profits  should  be  estimated  as  of  the  time 
when  the  action  was  brought;   lb. 

ELECTION.    See  Motion,  i,  2. 
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EQUITY  OF  REDEMPTION— 

I.  The  purchaser  of  the  mortgagor's  interest,  after  condition  broken, 
takes  but  the  equitable  right  to  redeem,  and  is  not  protected  by 
the  rule  as  to  bona  fide  purchasers,  but  is  bound  to  take  notice 
of  all  prior  equities;   Harvey  v.  Jones,  65. 

ERROR— 

1.  The  decision  of  a  court  overruling  a  demurrer  may  be  assigned  for 

error,  although  no  exception  thereto  appears  on  the  record; 
Ruflfner  v.  Ham.  Co.  196. 

2.  In  an  action  by  the  wife  against  the  husband  to  enforce  an  ante- 

nuptial agreement  as  to  the  wife's  property,  in  the  husband's  pos- 
session, the  court  is  authorized  to  order  an  allowance,  pendente 
lite,  to  enable  her  to  prosecute  her  action,  but  not  for  alimony; 
such  an  order  affects  substantial  rights  between  the  parties,  and 
may  be  reviewed  by  petition  in  error;  O'Donnell  v.  O'Donnell, 
299. 

3.  Error  will  not  lie  for  a  refusal  to  grant  a  new  trial  on  the  alleged 

ground  that  the  verdict  was  contrary  to  the  evidence,  or  against 
the  weight  of  evidence,  or  was  rendered  upon  insufHcient  evi- 
dence; Seybold  v.  Greenwald,  425;  Brachmann  v.  Hall,  539. 

4.  It  IS  discretionary  with  the  court  to  grant  a  new  trial  for  material 

errors,  though  no  exception  may  have  been  taken  at  the  time; 
but  the  refusal  to  do  so  is  not  the  subject  of  review;  Brachmann 
V.  Hall,  539- 

5.  When  the  error  is  material  and  excepted  to  at  the  time,  the  right 

to  a  new  trial  is  absolute,  and  its  refitsal  may  be  assigned  as 
error;   lb. 

6.  To  constitute  the  error  material,  it  must  have  been  such  as  that, 

had  it  not  been  committed,  the  verdict  would  not  have  been  well 
warranted;  lb. 

7.  No  collateral  inquiry  will  be  permitted  to  impeach  the  validity  of 

proceedings  had  by  a  court  of  competent  jurisdiction;  Cadwal- 
lader  v.  Evans,  585, 

ESTOPPEL- 

1.  Dedication  of  land  to  public  use  may  arise  by  estoppel;  Fulton  v. 

Mehrenfield,  151." 

2.  The  words  "protest  waived"  by  an  indorser,  estop  him  from  deny- 

ing the  act  or  the  consideration;  Mcllvaine  v.  Bradley,  194. 

3.  See  Husband  and  Wife,  I,  2. 

EVIDENCE— 

I.  A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered 
testimony,  if  the  same  is  merely  cumulative;   How  v.  Bodmann, 

115. 
2   Nor  where  a  witness,  on  the  trial,  has  omitted  or  neglected  to 
testify  to  certain  material  matters,  within  his  knowledge  at  the 
time;   lb. 

3.  The  rule  controlling  the  weight  of  newly-discovered  evidence  is, 
whether  if  the  new  facts,  as  stated,  had  been  proved  on  the  trial, 
would  the  lejritimf.te  effect  of  such  evidence  have  been  such  as  to 
require  a  different  verdict;   lb. 
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4.  Parol  testimony  is  admissible  to  establish  the  identity  and  extent 
of  property  covered  by  a  policy  o(  insurance;  Roots  v.  Cin.  Ins. 
Co.  138. 

5.  The  reducing  into  possession  the  choses  in  action  of  the  wife,  may 
be  a  matter  of  inference  froni  acts  done,  which  may  be  rebutted, 
and  the  circumstances  attending  the  act  may  be  properly  consid- 
ered;  Pierson  v.  Smith,  305. 

6.  Satisfactory  documentary  evidence  that  a  patent  for  an  invention 
had  not  been  already  obtained  or  applied  for,  should  be  evidence 
such  as  of  itself  proves  the  fact;  individual  certificates  is  not 
such  evidence;   Atkins  v.  Ballauf,  382. 

7.  The  deposition  of  a  plaintiff,  taken  during  the  pendency  of  the 
suit,  is  not  admissible  on  the  trial  when  the  defendant  has  since 
deceased;    Neville  v.  Hambo,  517. 

&  The  testimony  of  a  witness  is  admissible  when  he  testifies  to  his 
acquaintance  with  the  defendant's  hand-writing,  although  he  saw 
but  one  signature,  made  twelve  years  before;  Brachmann  v. 
Hall,  539. 

9.  See  New  Trial;   Protest,  2. 
EXCEPTIONS— 

1.  A  general  exception  taken  to  the  charge  of  the  court,  with  a  failure 
to  point  out,  as  requested  by  the  court,  before  the  jury  retires, 
the  particular  charges  objected  to,  will  not  be  taken  notice  of  on 
error;   Moody  v.  Thomas,  294. 

2.  See  Practice,  11,  12. 
EXECUTION— 

1.  The  lien  acquired  by  a  levy,  does  not  depend  upon  the  continued 
actual  possession  of  the  property  after  seizure;  it  may  be  lost  by 
such  acts  or  conduct  as  would  make  it  unjust,  and  in  the  nature 
of  a  fraud  to  others,  to  allow  it  to  be  enforced;  Moore  v.  Powell, 

144. 

2.  A  plaintiff  in  execution  is  not  liable  for  a  trespass  or  wrongful 

taking  of  goods  unless  he  ordered  or  directed  the  officer  to  levy 
on  the  particular  goods,  or  participated  in  the  taking  other  than 
by  mere  suing  out  process;   Coe  v.  Higdon,  393. 

3.  See  Levy;   Proceedings  in  Aid  of  Execution,  i. 
EXECUTORS,  ETC.    See  Administrators  and  Executors. 
EXHIBITS—' 

1.  In  an  action  on  a  city  assessment,  the  plaintiff  will  not  be  per- 

mitted to  file  the  city  ordinances  as  exhibits,  or  to  embody  them 
in  the  petition;    Carney  v.  Kirby,  479. 

2.  See  Bonds,  i,  2,  3. 
FEES.    See  Costs  and  Fees. 

FEME  COVERT.    See  Husband  and  Wife. 

FORECLOSURE.    See  Mortgage. 

FOREIGN  CORPORATION.  See  Bank  Notes,  i ;  Railroad  Bonds,  i. 

I  FRAUD— 

I.  An  action  for  fraud  and  deceit  must  be  found  on  a  misrepresenta- 
tion of  an  existing  fact,  and  can  not  be  based  on  a  future  occur- 

(39) 
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rencc  or  an  act  to  be  done;  tliere  must  be  knowledge  at  the  time 
in  the  party  who  is  charged  with  fraud  and  deceit;  Smith  v. 
Bowler,  520. 

2.  In  a'  contract  for  a  performance  at  a  future  day,  the  mental  reser- 
vation of  one  party  that  he  will  not  abide  the  agreement,  can  not 
change  its  nature  or  destroy  its  obligation ;  lb. 

.  3.  Ah  allegation  that  the  defendant  has  fraudulently  prevented  the 
plaintiff  from  performing  the  contract,  since  he  has  refused  to 
give  him  a  written  memorandum  of  its  terms,  as  promised,  does 
not  raise  the  implication  of  fraud  or  deceit;  lb. 

FRAUDS,  STATUTE  OF— 

I.  A  contract  for  services,  not  to  be  performed  within  the  year,  can 
not  be  enforced,  unless  reduced  to  writing  and  signed  by  the 
party  to  be  charged  thereby;  part  performance  for  two  years 
will  not  strengthen  a  claim  for  services  originally  agreed  to  be 
rendered  for  more  than  three  years;  Smith  v.  Bowler,  520. 
GUARDIAN.    See  Infant,  i. 

HABEAS  CORPUS— 

1.  Whether  a  court  of  general  criminal  jurisdiction  has  jurisdiction  of 

a  particular  offense,  would  not  be  a  proper  subject  of  inquiry  on 
a  habeas  corpus  before  another  tribunal ;  Ex  parte  Wagener,  lOu 

2.  See  Pardon,  i,  2. 
HAND-WRITING.    See  Evidence,  8. 
HIGHWAYS.    See  Streets. 

HUSBAND  AND  WIFE— 

1.  The  covenant  of  married  women  to  convey  their  real  estate,  can 

not  be  specifically  enforced;   O.  &  M.  R.  R.  Co.  v.  Crary,  128. 

2.  But  it  binds  them  by  way  of  estoppel,  and  where  it  is  contained  in 

a  perpetual  lease,  with  privilege  of  purchase,  upon  payment  of 
the  purchase-money  into  court,  an  injunction  will  be  allowed 
restraining  them  from  setting  up  title  to  the  premises;  lb. 

3.  Where  money  is  secured  by  mortgage  upon  the  wife's  property, 

and  is  received  by  the  husband,  as  her  agent,  to  be  reinvested  for 
her  benefit,  and  is  so  reinvested,  the  fact  of  its  passing  through 
his  hands  is  not  such  a  change  of  its  character  as  entitles  his 
creditors  to  subject  it  to  the  payment  of  their  claims;  Newton  v. 
Clark,  265. 

4.  In  an  action  by  the  wife  against  the  husband,  to  enforce  an  ante- 

nuptial agreement  in  relation  to  the  wife's  property,  in  the  hus- 
band's possession,  the  court  is  authorized  to  make  an  order, 
pendente  lite,  for  a  reasonable  allowance  by  the  husband,  to 
enable  the  wife  to  prosecute  her  suit;  and  may  enforce  the  pay- 
ment thereof  by  execution;   O'Donnell  v.  O'Donnell,  299. 

5.  But  not  for  alimony,  that  being  within  the  exclusive  jurisdiction  of 

the  court  of  common  picas;  lb. 

6.  The  property  of  a  wife  is  protected  by  law  for  her  benefit,  and 

where  her  property  is  lost  by  the  neglect  of  a  railroad  company, 
she  is  entitled  to  the  damages  recovered  by  her  husband,  for  such 
neglect,  of  the  railroad  company;    Pierson  v.  Smith,  305. 

7.  The  right  of  the  wife  will  follow  any  claim  or  fund  into  which  her 

property  has  been  changed  by  the  act  of  another;    lb. 
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8.  The  reducing  into  possession  the  choses  in  action  of  the  wife  may 

be  a  matter  of  inference  from  acts  done,  which  may  be  rebutted, 
and  the  attending  circumstances  may  be  considered;  lb. 

9.  A  feme  covert  is  not  competent  to  enter  into  contracts  so  as  to 

give  a  personal  remedy  against  her;  she  may  pledge  her  separate 
property  and  make  it  answerable  for  her  engagements;  Groene 
V-  Frondhof,.504. 

10.  See  Administrator  and  Executor;  Dower  and  Curtesy. 

INDORSER— 

1.  Notice,  by  mail,  to  a  non-resident,  is  sitfficient  if  posted  at  9 

o'clock  A.M.  next  day,  although  it  happens  to  be  Saturday,  and 
that  such  mail  is  made  up  daily  at  5  a.m.,  Sundays  excepted; 
West  V.  Brown,  48.'  • 

2.  The  words  "protest  waived"  is  a  waiver  of  all  steps  required  to  fix 

the  indorser's  liability;    Mcllvaine  v.  Bradley,  196. 

3.  When  the  art  of  the  notary  is  waived,  it  is  equivalent  to  what  his 

act,  if  legally  performed,  would  be  when  offered  in  evidence;  Jb. 

4.  When  a  note  is  made  payable  at  the  Ohio  Life  and  Trust  Com- 

pany, N.  Y.,  it  is  competent  to  prove  that  the  Ohio  Life  Insur- 
ance and  Trust  Company,  N.  Y..  is  meant;  and  presentment  and 
demand  accordingly  is  sufficient;  Powell  v.  State  Bank  of  Ohio, 
269. 

5.  An  inaccuracy  in  the  description  of  the  note,  contained  in  the 
notice  of  protest,  by  which  the  indorser  would  not  be  led  to  mis- 
understand what  note  was  intended,  is  immaterial;  lb. 

6.  See  Bills  of  Exchange;  Principal  and  Surety,  i,  2,  3;  Usury. 

INFANT— 

I.  In  an  action  against  an  infant  heir  for  the  specific  performance  of 
a  contract  to  convey  lands,  the  infant's  portion  of  the  purchase- 
money  will  be  ordered  to  remain  in  court  until  he  arrives  at  age; 
O.  &  M.  R.  R.  Co.  V.  Crary,  128. 

INJUNCTION— 

1.  Acquiescence  in,  or  consent  to.  alleged  illegal  acts  of  a  majority  of 

the  county  commissioners,  alleged  on  the  part  of  the  other  com- 
missioner, as  plaintiff  in  an  injunction  proceeding,  would  bar  his 
right  to  an  injunction;  but  it  is  a  matter  of  defense  which  must 
be  set  up  and  relied  on  by  the  defendants,  at  the  hearing,  in  order 
to  be  available;  Ruffner  v.  Ham.  Co.  196. 

2.  The  remedy,  by  intunction,  exists  under  special  circumstances,  to 

enforce  the  execution  of  a  trust,  with  regard  to  chattel  property, 
and  to  preserve  the  same  from  waste;  or,  when  the  ordinary 
remedies  at  law  would  be  inadequate  to  correct  the  mischief; 
Winslow  v.  Troy  Iron  and  Nail  Factory,  229. 

3.  It  will  be  exercised  in  favor  of  a  tnistee,  acting  under  a  mortgage 

given  by  a  railroad  company  to  secure  bond-holders,  where  it  is 
desired  to  prevent  the  sale  of  the  driving-wheels  of  a  locomotive, 
which,  while  temporarily  detached  for  repair,  had  been  levied  on 
by  other  creditors  of  the  company;  lb. 

4.  See  County  Commissioners,  3. 
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INSURANCE— 

1.  In  every  case  of  double  insurance,  the  risk  must  be  on  the  same 

property;  the  liability  must  be  precisely  the  same;  Roots  v.  Ciu* 
cinnati  Ins,  Co.  138. 

2.  The  insured  may  take  policies  upon  different  parts  of  the  same 

building,  or  of  the  merchandise  within  the  building,  or  upon 
different  interests  in  both;   lb, 

3.  Parol  testimony  is  admissible  to  establish  the. identity  and  extent 

of  property  covered  by  a  policy;   lb, 

4.  An  acknowledgment  01  the  receipt  of  the  premium  is  conclusive^ 

unless  otherwise  expressly  provided;  Madison  Ins.  Co.  v.  Fel- 
lowes,  217. 

5.  Where  it  is  provided  that  all  claims  are  to  be  barred  unless  prose- 

cuted within  a  year  from  the  date  of  loss,  the  condition  is  com- 
plied with  by  commencing  an  action  thereon  within  the  year; 
and  in  case  that  action  is  abandoned,  for  good  cause,  and  another 
instituted  promptly,  but  after  the  expiration  of  the  year,  the 
assured  is  not  barred;   lb. 

6.  In  case  the  policy  provides  that  other  insurance,  not  notified  to  the 

company  and  mentioned  in  or  indorsed  upon  the  policy,  shall 
avoid  it,  it  is  error  to  admit  parol  evidence  of  conversations  to 
show  that  the  company  had  notice  of  other  insurance  at  the  time 
of  delivery,  though  not  mentioned  in  the  policy;    lb. 

7.  In  case  of  such  condition  subsequent,  it  is  enough  if  the  assured 

give  notice  of  the  subsequent  insurance,  and  is  ready  and  willing 
to  have  the  indorsement  made;   lb. 

8.  Where  the  premises  consist  of  two  distinct  buildings,  separately 

insured,  and  the  subsequent  policy  covers  both,  it  constitutes  a 
case  of  double  insurance;   lb. 

9.  The  word  loss  or  average,  in  a  marme  policy,  is  not  confined  to 

sea-damages,  but  extends  to  charges  fixed  upon  the  property 
by  reason  of  the  accident  itself;  Hall  v.  Rising  Sun  Ins.  Co.  308. 

10.  Where  a  policy  provides  that  the  insurers  shall  not  be  liable 
except  in  cases  of  general  average,  for  any  loss  or  damage,  unless 
**it  amounts  to  twenty  per  cent,  of  the  aggregate  value  of  such 
property,"  in  estimating  the  loss,  the  expenses  incurred  for  res- 
cuing the  property,  restoring  it  to  its  former  condition,  loading^ 
and  unloading,  costs  of  protest,  etc..  may  be  added  to  the 
damage  or  injury  done  to  the  property  itself;   lb. 

11.  A  charge  for  salvage  is  rather  in  the  nature  of  a  direct  loss  than 
oi  a  mere  charge  to  bring  forward  the  property;  lb. 

12.  Contracts  for  life  insurance  are  not  contracts  of  indemnity  like 
those  of  fire  and  marine  insurance:  if  there  is  a  failure  to  pay 
the  premium  at  the  time  when,  by  the  terms  of  the  policy,  it  is 
to  be  paid,  the  risk  is  at  an  end;  Robert  v.  New  England  Life 
Ins.  Co.  355. 

13.  The  failure  to  pay  a  premium  note  determines  the  policy:  lb. 

14.  A  proposition  made  by  A  to  insure  on  account  of  B  C,  loss,  if 
any,  to  be  paid  to  A  and  D,  when  embraced  in  a  policy,  covers 
only  the  interest  of  B  C;   Cin.  Ins  Co.  v.  Rieman,  s^, 

15.  Where  insurance  is  taken  upon  merchandise  by  A  for  and  on 
account  of  whom  it  may  concern,  the  risk  attaches  only  to  the 
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interest  of  the  party  aettlally  itttended  to  be  covered  at  the  time 
the  contract  was  made;    lb. 

16.  Where  premises,  insured  against  loss  by  fire,  are  described  in  the 
application  and  policy  as  a  warehouse,  a  warranty  is  implied  that 
the  property  shall,  during  the  continuance  of  the  risk,  conform 
to  that  description,  and  any  change  in  its  character  invalidates 
the  contract;    Elstner  v.  Ciri.  £q.  Ins.  Co.  412. 

17.  This  consequence  will  not  be  averted  by  parol  proof  that  the 
company  were  notified  of  the  intention  to  make  such  change;  lb. 

18.  To  authorize  a  court  of  equity  to  reform  a  policy  on  the  ground 
of  mistake,  there  must  be  clear  proof  of  a  mutual  mistake  by  the 
omission  or  insertion  of  a  material  stipulation,  contrary  to  the 
actual  agreement  and  intention  of  the  parties;    lb. 

19.  A  clause  in  a  policy  of  insurance  reserving  to  the  insurer  the 
right  to  terminate  the  insurance  at  any  time,  by  giving  notice  to 
that  effect  to  the  assured,  and  refunding  a  ratable  proportion  of 
the  premium,  does  not  destroy  the  mutuality  of  the  contract,  and 
is  valid;   Nat.  Ins.  Co.  v.  Irwin,  430. 

INTEREST— 

1.  Payment  of  usury  in  other  transactions  is  no  defense  to  a  suit  on 

a  note;   Smead  v.  Chrisfield,  18. 

2.  See  Usury. 

JOINDER  OF  ACTIONS  AND  PARTIES.     See  Parties;     Peti- 
tion, 4,  7,  8. 

JUDGMENTS,  ORDERS,  AND  DECREES— 

1.  The  right  to  set  off  one  judgment  against  another  can  not  be 

defeated  by  the  plaintiff  in  the  later  judgment  making  an  assign- 
ment of  the  expected  judgment  to  a  third  party;  Johnson  v. 
Taylor,  168. 

2.  A  judgment  will  not  be  set  aside  on  a  showing  of  the  defendant 

that  the  plaintiff  is  not  the  real  party  in  interest;  Smead  v. 
Fay,  531. 

3.  A  collateral  inquiry  will  not  be  permitted  to  impeach  the  validity 

of  the  proceedings  of  a  court  of  competent  jurisdiction;  Cad- 
wallader  v.  Evans,  585. 

4.  See  New  Trial. 
JUDICIAL  DISCRETION-* 

1,  Where  a  justice  of  the  peace  exercises  a  legal  discretion  as  to  the 

ability  of  bail  on  an  appeal  bond,  he  is  protected  by  law  unless  he 
exceeds  his  authority,  or  actual  malice  is  shown;  Cohen  v.  Mar- 
chant,  113. 

2.  See  Error;    New  Trial;   Practice,  12,  13,  16,  19,  22. 
JUDICIAL  SALE.    See  Practice.  25. 
JURISDICTION— 

1.  The  repeal  of  the  act  of  March  12.  1852.  creating  the  criminal  court 

of  Hamilton  County,  invested  the  court  of  common  pleas  with 
general  jurisdiction  in  criminal  cases;    Ex  parte  Wagener,  10. 

2.  Whether  a  court  of  general  criminal  jurisdiction  has  jurisdiction 

of  a  particular  offense  would  not  be  a  proper  subject  of  inquiry 
in  habeas  corpus  before  another  tribunal;   lb. 
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3  The  act  conferring  criminal  jurisdiction  upon  probate  courts,  ex- 
cluded this  county;   lb. 

4.  Where  the  real   debtor  is  served  with   process,   with  a  wrong 

description  of  his  Christian  name,  the  court  acquires  no  juris- 
diction over  him;   Lyons  v.  Donges,  142. 

5.  A  motion  to  require  the  sheriff  to  make  a  new  return,  or  amend 

his  former  return,  so  as  to  show  the  real  name  of  the  party 
served,  will  not  be  entertained;   lb. 

6.  This  court  has  no  jurisdiction  of  an  action  founded  on  an  admin- 

istrator's bond;  that  jurisdiction  rests  with  the  court  of  common 
pleas:   Chatfield  v.  Faran,  488. 

7.  This  court  has  jurisdiction  of  an  action  to  compel  an  adminis- 

trator to  render  an  account  of  his  administration;  Cadwallader 
V.  Longley.  497. 

8.  A  creditor  can  not  be  aided,  either  in  law  or  in  equity,  in  enforcing 

a  claim  on  real  property  }?ituate  beyond  the  jurisdiction  of  the 
court:   Butterfield  v.  Ogborn,  550. 

9.  The  court  of  common  pleas  had  jurisdiction  of  an  action  brought 

in  the  year  1840,  under  the  administration  act  of  March  12,  1831,. 
to  subject  an  intestate's  real  estate  to  the  payment  of  his  debts, 
Cadwallader  v.  Evans.  585. 

10.  The  mere  form  of  petition  addressing  the  court  as  sitting  in 
chancery,  or  at  law,  can  not  derogate  from  the  validity  of  any 
order  or  decree  rendered  therein:    lb. 

11.  No  collateral  inquiry  wiil  be  permitted  to  impeach  the  validity  of 
proceedings  had  by  a  court  of  competent  jurisdiction;    lb. 

JURY— 

1.  Required  in  assessment  of  damages  on  the  vacation  of  streets  in  a. 

town  plat;   Cincinnati  v.  Ham.  Co,  5. 

2.  A  new  trial  should  be  granted  where  depositions  disclosing  im- 

portant facts,  though  not  admitted  as  evidence,  yet  were  with  the 
jury  in  their  deliberations;    Bronson  v.  Metcalf,  21. 

JUSTICES  OF  THE  PEACE— 

1.  If  a  justice  refuse  to  allow  an  appeal,  or  does  any  act  whereby 

the  party  is  deprived  of  the  benefit  of  his  right  to  appeal,  an 
action  for  damagts  will  lie  against  him;   Cohen  v.  Marchant,  113. 

2.  Where  the  justice  exercises  a  legal  discretion  as  to  the  ability  of 

bail,  or  otherwise,  he  is  protected  by  the  law  unless  he  exceeds 
his  authority,  or  malice  is  shown;    lb. 

3.  The  neglect  of  a  justice  to  affix  a  proper  date  to  an  appeal  bond, 

or  the  act  of  post-dating  it,  or  ante-dating  it,  are  not  matters  in 
his  discretion;    lb. 

4.  Justices,  in  the  city  of  Cincinnati,  must  present  their  official  bonds 

to  the  city  council  for  acceptance  and  approval;  Rogers  v. 
Pugh,  443. 

5.  The  powers  and  duties  of  the  trustees  of  Cincinnati  township,  in 

relation  to  justices  of  the  peace,  were  devolved  upon  the  city 
council,  and  not  upon  the  directors  of  the  city  infirmary,  by  the 
abolition  of  the  office  of  tov/nship  trustees  in  Cincinnati  town- 
ship; lb. 

6.  See  Bonds,  5. 
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LANDLORD  AND  TENANT.    See  Contracts,  6. 

LANDS.    Sec  Contracts,  i,  2, 3,  6;  Covenant;  Damages,  3,  4,  S;  Ded- 
ication. 

LEASE— 

1.  A   lessor,  after  re-entry,   is  not  prejudiced   bv  purchasing  the 

lessee's  interest  at  sheriff's  sale;   Prather  v.  Foote,  434. 

2.  Where  the  lessor,  after  re-entry,  has  made  permanent  improve- 

ments, with  the  knowledge  of  the  lessee,  he  can  not  be  dispos- 
sessed on  the  foreclosure  of  a  mortgage  given  by  the  lessee,  by 
reason  of  his  failure  to  prove  that  the  lease  was  legally  for- 
feited;  lb. 

3.  In  such  case  the  mortgagee  will  be  permitted  to  redeem,  but  the 

right  of  redemption  only  extends  to  the  interest  of  the  lessee  at 
the  time  of  the  re-entry  for  condition  broken;   lb. 

4.  A  mortgagee  of  the  leasehold  is  not  liable  on  the  covenants,  unless 

he  has  taken  possession;    lb. 

5.  See  Contracts,  6;   Covenant:   Dower  and  Curtesy,  4,  5,  7;   Hus- 

band and  Wife,  i,  2;   Privilege  of  Purchase. 
LEVY— 

1.  The  Hen  upon  property,  by  levy  of  an  execution,  does  not  depend 

upon  the  continued  actual  possession  of  the  property  once 
legally  seized;  Moore  v.  Powell,  144. 

2.  It  may  be  lost  by  such  acts,  or  conduct,  as  makes  it  iniquitous  or 

tmjust,  and  in  the  nature  of  a  fraud,  to  allow  it  to  be  en- 
forced;   lb. 

3.  The  rule  that  property  under  levy  is  not  subject  to  further  seizure 

by  other  officers,  is  only  adopted  for  the  protection  of  the  officer 
in  possession;   Davidson  v.  Kuhn,  405. 

4.  See  Attachment.  4,  5,  6;  Execution. 
LIBEL  AND  SLANDER— 

1.  The  ordinary  rule  is,  that  no  action  can  be  maintained  in  respect 

of  fair  and  impartial  reports  of  a  judicial  proceeding;  Timber- 
lake  V.  Cin.  Gazette  Co.  320. 

2.  The  publication  of  ex  parte  proceedings,  in  criminal  cases,  is  not 

within  the  rule;   lb. 

3.  The  publication  of  matter  charged  in  an  affidavit,  made  prelimi- 

nary to  a  warrant  of  arrest,  is  not  a  publication  of  a  judicial  pro- 
ceeding, and  is  not,  of  icself,  justifiable;   lb. 

4.  In  an  action  for  libel,  the  defendant,  in  his  answer,  may  allege 

facts  in  justification  and  mitigation;  Van  Ingen  v.  Newton,  458. 

5.  The  construction  of  the  writing,  claimed  to  be  libelous,  is  a  matter 

for  the  court;   lb. 

6.  Words  that,  in  their  usual  and  ordinary  sense,  have  a  libelous 

meaning,  must  be  taken  as  intending  what  the  words  import;  and 
it  is  no  defense  that  the  defendant  did  not  so  intend  them;    lb. 

7.  Whether  the  statements  in  the  answer  show  a  justification,  is  for 

the  court:    whether  established  by  the  evidence,  is  for  the  jury 
to  decide;   lb. 
LIEN— 

1.  A  commission   merchant  has  a  lien   for  advances;    Landis   v. 
Gooch,  176. 


6i6  INDEX. 

Life  Insurance — Mortgage. 

Li  en — Continued. 

2.  He  has  the  right  to  sell  the  goods  to  reimburse  himself,  in  case 

the  consignor,  after  a  reasonable  time  and  notice,  fails  to  refund 
the  advances,  even  though  the  consignment  was  with  an  agreed 
fixed  minimum  price;    lb. 

3.  See  Attachment,  4,  5,  6;  Consignor  and  Consignee,  i,  2,  3;  Levy, 

I,  2;   Mortgage,  i,  2,  3,  4,  3. 

LIFE  INSURANCE— 

I.  Contracts  for  life  insurance  are  not  contracts  of  indemnity,  like 
those  of  fire  and  marine  insurance;  if  there  is  a  failure  to  pay 
the  premium  at  the  time  when,  by  the  terms  of  the  policy  it  is 
to  be  paid,  the  risk  is  at  an  end:  the  failure  to  pay  the  premium 
note  determines  the  policy;  Robert  v.  New  Eng.  Life  Ins. 
Co.  355. 

LOANS.    See  Usury— 
MALICIOUS  PROSECUTION— 

1.  A  motion  will  not  be  entertained  to  strike  from  an  answer  the 

statements  of  fact,  alleged  as  probable  cause;  Wilson  v.  Fer- 
rari, 579. 

2.  In  such  case  a  demurrer  would  lie,  if  the  facts  as  stated  did  not 

constitute  a  probable  cause;    lb. 

MANDAMUS.     See  County  Commi.ssioners,  5. 

MARRIED  WOMEN.    See  Covenants,  i,  2;   Dower;   Husband  and 
Wife. 

MEASURE  OF  DAMAGES.    See  Damages,  i,  2. 

MESSENGERS  OF  COURT.    See  County  Commissioners,  4,  5,  d 

MISNOMER.    See  Practice,  6. 

MISTAKE.     See  Insurance,  18;   New  Trial,  5. 

MORTGAGE— 

1.  Administrator  of  the  mortgagor  should  be  made  a  party  in  fore- 

closure;    Hall  v.  Musler,  36. 

2.  The  right  of  the  mortgagee  is  to  enforce  a  lien,  not  to  recover  an 

estate ;   lb. 

3.  Mortgage  notes,  whether  for  principal  or  interest,  are  to  be  paid 

from  the  mortgage  fund,  in  the  order  of  the  maturity  of  such 
principal  or  interest;   Beresford  v.  Ward,  169. 

4.  In  case  of  a  mortgage  to  A,  securing  two  negotiable  notes  of  same 

date  and  maturity,  the  one  payable  to  A  and  the  other  to  B,  and 
the  transaction  shows  that  an  equality  between  A  and  B  was 
intended,  then  A  can  not  claim  a  superior  equity  as  against  C, 
who  has  become  a  bona  fide  purchaser  of  the  note  from  B,  with- 
out notice  of  such  equity;    lb. 

5.  The  vendor's  lien,  for  purchase-money,  is  not  waived  by  taking  a 

mortgage  on  the  premises:    lb. 

6.  The  remedy  of  injunction  will  be  exercised  in  favor  of  a  trustee, 

acting  under  a  mortgage  given  by  a  railroad  company,  to  secure 
bondholders,  whore  it  is  desired  to  prevent  a  sale,  on  execution, 
of  the  driving  wheels  of  a  locomotive,  which,  while  temporarily 
detached  for  repairs,  have  been  levied  on  by  a  creditor  of  the 
comp.iny;    Winslow  v.  Troy  Iron  &  Nail  Factory,  229. 
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7.  Where  the  mortgraige  is  ttiade  in  Kentucky,  upon  property  situate 

there,  and  valid  by  the  laws  of  that  State,  it  will  be  recognized 
and  enforced,  as  to  property  brought  to  this  State  in  good  faith, 
although  there  has  been  no  compliance  with  the  laws  of  this 
State  requiring  chattel  mortgages  to  be  filed  in  this  State;    lb. 

8.  The  mortgagee  of  a  leasehold  is  not  liable  on  the  covenants  of  the 

lease,  unless  he  has  taken  possession ;  Prather  v.  Foote,  434. 

9.  Where  a  mortgage  or  deed  of  trust  is  executed  by  a  railroad  com- 

pany to  secure  a  series  of  negotiable  bonds  with  unnegotiable 
interest  coupons  attached,  the  purchaser  of  interest  coupons,  can 
not,  by  reason  of  that  interest  alone,  maintain  an  action  in  his 
own  name  to  enforce  the  trust;  Wright  v.  O.  &  M.  R.  R.  Co.  465. 

TO.  See  AsscssmcPt,  i;    Chattel  Mortgage;    Dower,  t,  2,  3;    Pur- 
chaser, 2;   Railroads,  i,  2. 

MOTION— 

1.  A  motion  to  compel  an  election  between  an  answer  and  demurrer 

is  proper;  Smead  v.  Chrisfield,  17. 

2.  To  strike  out  specified  defenses  for  alleged  uncertainty  will  not  be 

entertained;   lb. 

3.  See  Practice,  21,  24;   Summons,  2. 
MUNICIPAL  CORPORATION— 

1.  Where,  in  its  individual  and  corporate  capacity,  it  has  constructed 

works  which  are  taken  or  impaired  by  the  county,  or  the  State, 
under  proceedings  to  vacate  a  street,  the  city  is  entitled  to  com- 
pensation; it  is  not  barred  of  this  right  by  having  failed  to  appear 
and  contest  such  proceedings;   Cincinnati  v.  Ham.  Co.  5. 

2.  The  obligation  imposed  on  the  city  "to  keep  the  streets  in  repair, 

and  free  from  nuisances/'  only  requires  the  exercise  of  ordinary 
care  and  prudence,  such  as  the  neglect  of  which,  at  common  law, 
would  have  subjected  the  corporation  to  indictment:  and  does 
not  extend  to  the  removal  of  the  ordinary  fall  of  snow  and  ice 
upon  side-walks;  nor  to  anv  nuisance  of  which  it  has  no  notice, 
either  express  or  implied:   Vandyke  v.  Cincinnati,  532. 

3.  See  Bonds,  5;    Nuisances,  6;  Township  Trustees. 
NEGOTIABLE  INSTRUMENTS.    See  Bills  of  Exchange;  Checks. 

NEW  TRIAL— 

1.  Should  be  granted  where  depositions,  disclosing  important  facts, 

were  not  admitted  in  evidence,  but  were  nevertheless  with  the 
jury  in  their  deliberation;  Bronson  v.  Metcalf,  2i« 

2.  Will  not  be  granted  on  the  ground  of  newly-discovered  testimony, 

if  the  same  is  merely  cumulative;   How  v.  Bodmann,  115. 

3.  Nor  where  a  witness  on  the  trial  has  omitted  or  neglected  to  testify 

to  certain  material  matters  within  his  knowledge  at  the  time;   lb. 

4.  The   rule,   as   to   the   weight   of   newly-discovered    evidence   is. 

whether,  if  the  new  facts,  as  stated,  were  such  as  to  require  a 
diiTercnt  verdict;    lb. 

5.  The  mistake,  error,  or  neglect  of  counsel,  or  his  client,  in  not 

giving  the  required  notice  of  the  client's  intention  to  testify,  is 
not  within  the  rule  of  "accident  or  mistake  which  ordinary  pru- 
dence could  not  have  guarded  against;"  lb. 
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New  Trial — Cofitinued, 

6.  It  is  no  cause  for  a  new  trial  that  an  attorney  submits  a  cause  to 

trial,  without  notice  to  his  client,  although  the  client  is  thereby 
depiived  of  an  opportunity  of  bringing  forward  additional  testi- 
mony;  Endress  v.  Nelp,  411. 

7.  Probable  ground  for  the  reversal  of  a  judgment  must  be  shown  in 

a  petition  asking  for  a  new  trial;   lb. 

8.  Where  the  plaintiff  is  required  to  pay  all  costs,  as  a  condition 

precedent  to  the  setting  aside  a  judgment  of  non-suit,  the  costs 
of  a  jury  struck  at  defendant's  instance,  are  properly  included; 
Farnsworth  v.  Paul,  423. 

9.  Error  will  not  lie  for  a  refusal  to  grant  a  new  trial  on  the  alleged 

ground  that  the  verdict  was  contrary  to  the  evidence,  or  against 
the  weight  of  evidence,  or  was  rendered  upon  insufficient  evi- 
dence;   Seybold  v.  Greenwald,  425. 

10.  See  Error,  4,  5,  ^•. 

NEXT  OF  KIN.    See  Widow,  i. 

NOTARY  PUBLIC.    See  Bills  of  Exchange;   Protest. 

NOTICE— 

1.  A  possession  adverse  to  the  grantor  at  the  time  of  purchase,  is 

notice  to  the  vendee;   Harvey  v.  Jones,  65. 

2.  See  Bills  of  Exchange;    Check;    Protest;    Purchaser,  2. 

NUISANCES— 

The  city  council  has  authority  to  punish  nuisances  by  fine,  and  may 
define,  in  an  ordinance,  what  is  to  be  deemed  a  nuisance  in  the 
obstruction  of  a  public  street;  but  Mic  city  council  can  not 
thereby  create  a  civil  liability  where  none  exists  by  law;  Cham- 
bers v.  O.  L.  Ins.  &  Trust  Co.  z^?'*  Vandyke  v.  Cincinnati,  ^jz. 

OFFICER.    See  Justices  of  the  Peace,  i,  2,  3,  4. 

OFFICIAL  BONDS.    See  Bonds;   Justices  of  the  Peace,  4,  5. 

ORDINANCES— 

1.  The  city  council  can  not,  by  an  ordinance,  create  a  civil  liability 

where  none  exists  at  law;  Chambers  v.  O.  L.  Ins.  &  Trust  Co. 
327;    Vandyke  v.  Cincinnati,  532. 

2.  See  Nuisances. 

ORDNANCE— 

I.  Brigade  commandants  of  militia  have  the  complete  control  of  the 
public  arms,  issued  by  the  State,  and  they  can  fix  and  change  the 
distribution  thereof  whenever  and  however  they  deem  proper; 
Sargent  v.  Moore,  99. 

PARDON— 

1.  A  condition  attached  to  a  pardon,  granted  by  the  governor,  to  a 

person  convicted  and  committed  to  the  penitentiary  for  a  term 
of  five  years,  providing  that  the  convict  would  immediately  leave 
the  State  and  not  return  during  that  period,  is  valid;  Ex  parte 
Lockhart,  105. 

2.  And  if  in  violation  thereof,  he  is  afterward  found  within  the  State, 

he  is  liable  to  arrest  as  an  escaped  convict;   lb. 

PARTIES— 
I.  Is  the  municipal  corporation  a  proper  party  in  proceedings  to 
vacate  town  plats— quaere;   Cincinnati  v.  Ham.  Co.  4. 
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2.  Administrator  of  the  mortgagor's  estate  should  be  made  a  party 

in  foreclosure;   Hall  v.  Musier,  36. 

3.  It  is  too  late,  upon  a  trial  or  final  hearing,  to  ask  for  the  dismissal 

of  an  action  for  the  want  of  other  proper  parties;  whenever  there 
is  a  defect  of  parties,  the  defendant  may  demur  and  set  up  the 
fact;   Milius  v.  Marsh,  512. 

4.  See  Action;  Code  of  Civil  Procedure,  i,  2;  Petition,  4,  7, 
PARTITION.    See  Dower,  8. 

PARTNERSHIP— 

1.  Partners  are  liable  upon  negotiable  paper  made  without  their 

knowledge,  after  public  dissolution,  even  though  the  proceeds 
were  applied  to  the  payment  of  partnership  debts;  Haven  v. 
Goodel,  26. 

2.  Equity  requires  that  each  partner  shall  be  entitled  to  have  the 

entire  partnership  property  appropriated  to  the  satisfaction  of 
partnership  debts;  and  for  that  reason,  partnership  creditors  are 
preferred  to  individual  creditors;    Smead  v.  Lacey,  239. 

3.  Under  a  general  assignment  for  the  benefit  of  creditors,  by  A,  B, 

and  C,  as  partners,  where  a  firm  debt  was  contracted  by  A  and  B 
before  the  admission  of  C.  and  the  new  contract  of  partnership 
fairly  evidences  that  the  old  stock  and  the  increase  thereof, 
should  be  subject  to  the  debts  of  the  old  as  well  as  the  new  firm, 
equity  requires  that  the  assets  should  be  so  applied,  and  an  action 
will  lie  against  the  assignee  to  enforce  such  claim;   lb. 

4.  One  partner  has  the  right  to  raise  money,  in  the  firm  name,  to  an 

amount  required  for  ordinary  purposes,  and  to  bind  the  firm 
therefor,  although  the  act  be  against  the  restriction  contained  in 
the  partnership  articles,  unless  the  nrohibition  was  publicly 
known  or  brought  home  10  the  knowledge  of  the  lender;  Sey- 
bold  V.  Greenwald,  425. 

PAYMENT— 
When  payment  has  been  made  on  account  of  a  Just  debt,  and  there 
is  no  fraud,  a  recovery  back  can  not  be  had;    Cin.  Ins.  Co.  v. 
Rieman,  396. 

PETITION— 

1.  A  cause  of  action,  founded  upon  the  breach  of  the  condition  of  a 

bond,  must  be  so  stated  in  the  petition  as  to  show  the  character 
and  extent  of  the  obligation;    Sargent  v.  Moore,  99. 

2.  The  filing  of  a  bond  or  other  instrument  sued  on,  and  referring  to 

it  in  the  petition  as  "Exhibit  A,"  is  of  no  avail  unless  it  is  at- 
tached to  the  pleading,  or  the  substance  and  terms  thereof  are 
recited  in  the  petition;  lb. 

3.  A  discovery  can  not  be  claimed  in  a  petition  to  enable  the  plaintiff 

to  find  out  the  character  and  extent  of  his  real  cause  of  action; 
Work  V.  Haughton,  156. 

4.  The  petition  must  contain  a  concise  statement  of  facts,  showing  of 

itseU  a  cause  of  recovery  against  the  defendants  named;   lb. 

5.  The  facts  necessary  to  constitute  a  cause  of  action  should  be  stated 

in  the  body  of  the  petition,  and  except  in  actions  founded  upon 
written  instruments  for  the  unconditional  payment  of  money, 
provided  for  in  section  122  of  the  code,  should  be  concisely 
stated,  without  the  necessity  of  a  reference  to  an  exhibit;  West 
V.  Dodsworth,  161. 
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6.  In  a  petition  to  recover  compensation  for  causing  death  by  wrong- 

ful act,  etc.;  pecuniary  damage  must  be  showit;  such  damage  will 
be  presumed  in  the  case  of  widow  and  children;  Dunheile  v. 
O.  L.  Ins.  &  Trust  Co.  257. 

7.  It  is  not  a  misjoinder,  under  the  code,  to  join  as  defendants  the 

surviving  co-obligors  of  a  bond  with  the  legal  representative  of 
a  deceased  obligor;    Chatfield  v.  Faran,  488. 

8.  Where  a  petition  sets  forth  a  contract  for  the  sale  and  delivery  of 

goods,  and  assigns  two  breaches,  one  that  those  actually  deliv- 
ered did  not  correspond  in  quality  with  the  terms  of  the  contract; 
the  other,  that  another  portion  were  not  delivered  at  all;  this 
constitutes  two  distinct  causes  of  action,  and  should  be  sepa- 
rately stated;   Work  v.  Mitchell,  506. 

9.  See  New  Trial,  7, 
PLEADINGS- 

1.  It  is  a  fundamental  rule  of  all  pleading  that  all  averments  shall  be 

direct  and  positive;  the  accompanying  affidavit  of  verification 
may  be  made  on  belief,  but  the  averments  of  the  pleading  should 
be  positive  statements  of  facts;  State  Bank  of  Ohio  v.  Oliver,  159. 

2.  In  an  action  on  an  undertaking  In  error,  where  the  bond  is  re- 

ferred to  in  the  petition  as  "filed  herewith,  marked  A,"  and  it 
becomes  necessary  to  look  beyond  the  petition  to  the  exhibit, 
in  order  to  discover  the  character,  amount,  and  condition  of  the 
bond,  the  pleading  is  not  sustainable:   West  v.  Dodsworth,  161. 

3.  The  value  and  extent  of  the  obligation  should  be  alleged  in  the 

petition,  showing  the  facts,  amount,  and  foundation  of  the 
claim;    lb. 

4.  A  single  statement  that  each  and  all  of  the  allegations  are  denied, 

is  good  as  a  general  denial;  but  if  the  denial  be  intended  to  be 
specific,  and  facts  are  introduced  for  that  purpose,  it  must 
appear,  by  averment,  to  which  of  the  material  allegations  those 
facts  are  intended  to  apply;    Creighton  v.  Kellermann,  548. 

5.  See  Answer:  Counter-claim,!;  Demurrer,  i;  Motion,  i,  a;  Peti- 

tion;  Practice,  2,  3,  4. 
POSSESSION— 

1.  A  possession  adverse  to  the  grantor  at  the  time  of  purchase,  is 

constructive  notice  to  the  vendee:   Harvey  v.  Jones,  65. 

2.  An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 

possession;   lb. 
POWER  OF  SALE.    See  Chattel  Mortgage,  i;  Consignor  and  Con- 
signee, I,  2,  3. 

PRACTICE— 

1.  An  affidavit  in  the  disjunctive  will  not  support  an  attachment: 

Rogers  v.  Ellis  &  Sturges,  i. 

2.  The  executors  or  administrators  of  a  deceased  mortgagor  should 

be  made  parties  to  a  suit  in  foreclosure;   Hall  v.  Musler,  36. 

3.  An  assignee,  of  damages  resulting  from  injuries  to  personal  or  real 

estate,  may  maintain  an  action  in  his  own  name;  Hall  v.  C.  H. 
&  D.  R.  R.  Co.  58. 

4.  Such  claim  is  distinct  from  a  claim  arising  after  his  ownership  of 

the  property;  and  a  demurrer  will  lie,  if  not  separately  stated 
and  numbered;   lb. 
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5.  An  action  to  quiet  title  can  only  he  brought  by  a  person  in  actual 

possession;   Harvey  v.  Jones,  65. 

6.  When  the  real  debtor  is  served  with  process,  with  a  wrong  de- 

scription of  his  Christian  name,  there  is  no  jurisdiction  acquired; 
Lyons  v.  Donges,  14^. 

7.  A  discovery  can  not  be  claimed  in  a  petition  to  enable  the  plaintiff 

to  find  out  his  own  cause  of  action;  the  petition  must  contain  a 
concise  statement  of  facts,  showing  of  itself,  a  cause  of  recovery 
against  the  defendants  named;    Work  v.  Haughton,  156. 

Sl  An  allegation  iQ  a  petition  that  the  defendant  debtor  has  "no 
goods,"  is  not  sufficient  in  a  petition,  under  section  458  of  the 
code;  the  action  is  allowed  when  the  judgment  debtor  has  not 
personal  or  real  property  sufficient  to  satisfy  the  judgment;  St. 
Bank  of  Ohio  v.  Oliver,  159. 

g.  The  right  to  set  off  one  judgment  against  another  can  not  be 
defeated  by  the  plaintiff  in  the  later  judgment,  making  an  assign- 
ment, to  a  third  party,  of  his  expected  judgment;  Johnson  v. 
Taylor,  168. 

10.  Mortgage  notes,  whether  for  principal  or  interest,  arc  to  be  paid 
from  the  mortgage  fund  in  the  order  of  the  maturity  of  such 
principal  or  interest;    Beresford  v.  Ward,  169. 

11.  The  decision  overruling  a  demurrer  may  be  assigned  for  error, 
although  no  exception  thereto  appears  on  the  record;  Ruffner 
v.  Ham.  Co.  196. 

12.  Where  counsel,  after  the  charge  of  the  court  was  given,  and  when 
the  jury  were  about  to  retire,  told  the  court  that  he  excepted  to 
the  charge  generally,  and  was  thereupon  desired  by  the  court  to 
point  out  the  particulars  to  which  he  objected,  and  was  informed 
that  on  so  doing,  the  jury  would  be  reinstructed,  but  he  declined 
to  do  so,  the  general  exception,  under  such  circumstances,  will 
not  be  taken  into  notice,  on  error;   Moody  v.  Thomas,  294. 

13.  In  a  suit  by  a  wife  against  the  husband,  to  enforce  an  ante-nuptial 
agreement  in  relation  to  the  wife's  property  in  the  husband's  pos- 
session, the  court  may  order  the  payment,  pendente  lite,  of  a  rea- 
sonable allowance  to  enable  her  to  prosecute  her  suit,  and  may 
enforce  the  same  by  execution;    O'Donnell  v.  O'Donnell,  299. 

14.  But  not  for  alimony,  that  being  within  the  exclusive  jurisdiction 
of  the  court  of  common  pleris;    lb. 

15.  Such  an  order  affects  substantial  rights  between  the  parties,  and 
may  be  reviewed  on  error;    lb. 

16.  It  is  proper  practice  to  dismiss  the  action  where  an  attachment, 
obtained  on  a  debt  not  due,  under  section  230  of  the  code,  is 
discharged;    Heidenheimer  v.  Ogborn,  351. 

17.  It  is  too  late  to  ask,  upon  a  trial  or  final  hearing,  for  the  dismissal 
of  an  action,  for  want  of  other  proper  parties;  whenever  there  is 
a  defect  of  parties,  the  defendant  may  demur  and  set  up  the  fact; 
Milius  V.  Marsh,  512. 

18.  The  whole  theory  of  the  code  of  practice  is  founded  on  the  lead- 
ing idea  that  an  action  once  pending,  shall  not  be  permitted  to 
fail, if  by  amendment  any  defects  in  pleading  can  be  remedied;  lb. 

19.  The  court  are  not  required  to  await  the  presence  of  attorneys  or 
clients  when  it  is  desirable  to  reinstruct  the  jury  upon  questions 
of  law;   lb;   Chambers  v.  O.  L.  Ins.  &  Trust  Co.  327, 
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20.  A  judgement  will  not  be  set  aside  on  a  showing  of  the  defendant 
that  the  plaintiff  is  not  the  real  party  in  interest;  Smead  v. 
Fay,  531. 

21.  A  general  motion  to  make  the  reply  more  definite  and  certain, 
will  lie  where  the  plaintiff  makes  allegation  of  fact  in  a  reply,  not 
addressed  to  any  particular  material  allegation  of  the  answer,  set- 
ting up  a  counter-claim;  and  concludes  with  a  general  denial  of 
every  allegation  in  the  answer  not  consistent  with  the  reply; 
Creighton  v.  Kellermann,  548. 

22.  Where  an  order  of  attachment  has  been  allowed  and  issued,  be- 
fore the  debt  is  due,  and  it  is  subsequently  discharged,  it  is  a 
matter  of  discretion  with  the  court  whether  the  action  shall  be 
dismissed  or  allowed  to  proceed,  after  the  debt  has  become  due; 
Ramsay  v.  Overaker,  569. 

23.  The  costs  and  expense  of  storage,  or  for  other  care  of  property, 
is  a  proper  charge  on  the  fund  arising  from  the  sheriffs  sale  of 
the  property;  the  plaintiff  is  not  liable  therefor;  Ramsay  v. 
Overaker,  571. 

24.  A  motion  will  not  be  entertained  to  strike  from  an  answer  the 
statements  of  fact  alleged  as  probable  cause;  a  demurrer  would 
He  if  the  facts,  as  stated,  did  not  constitute  such  defense;  Wilson 
V.  Ferrari,  579. 

25.  Judicial  sales  will  be  upheld:  no  technical  irregularities  are  per- 
mitted to  deprive  the  purchaser  of  his  rights;  there  must  be  not 
mere  informalities,  however  g^oss,  or  error,  however  apparent, 
but  a  palpable  defect  of  power  in  the  court,  before  his  claim  can 
be  defeated;  Cadwallader  v.  Evans,  585. 

26.  The  duty  to  attach  in  the  presence  of  two  credible  persons  is 
directory  and  not  imperative;  Davidson  v.  Kuhn,  405. 

27.  The  deposition  of  a  plaintiff,  taken  during  the  pendency  of  the 

suit,  is  not  admissible  on  the  trial  when  the  defendant  has  since 
deceased;   Neville  v.  Hambo,  517. 

28.  See  Arbitration  and  Award;  Attachment:  Charge  of  Court; 
Counter-claim  and  Set-off;  County  Commissioners,  3:  Error; 
Evidence;  Exhibits;   New  Trial;  Petition,  i,  2;  Summons,  I,  2. 

PRINCIPAL  AND  AGENT.    See  Action,  11 ;  Lien,  i,  2;  Torts. 

PRINCIPAL  AND  SURETY- 

1.  The  indorser  of  a  negotiable  note  is  discharged  from  liability 

thereon  In  case  his  indorsee  gives  the  maker  an  extension  of 
time,  by  taking  a  new  note  and  receiving  interest  in  advance; 
Atkinson  v.  Talbott,  ill. 

2.  The  mere  promise  by  the  maker  of  a  negotiable  note,  made  to  the 

holder  at  maturity,  that  he  would  pay  the  unpaid  balance  in  three 
particular  payments,  with  ten  per  cent,  interest,  is  not,  of  itself, 
sufficient  to  release  a  surety  indorser;  Tinan  v.  Wayne,  148. 

3.  Some  binding  agreement  for  an  extension  must  be  shown;  lb. 

4.  See  Administration  Bonds,  3;    Bills  of  Exchange. 
PRISON.     See  Pardon,  i,  2. 

PRIVILEGE  OF  PURCHASE.    See  Contract,  i,  2,  3;    Covenant 
PROBABLE  CAUSE.    See  Malicious  Prosecution. 
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PROBATE  COURT— 
The  act  of  March  14,  1853,  conferring  criminal  jurisdiction  upon  pro- 
bate courts,  did  not  include  this  county;  Ex  parte  Wagener,  10. 
PROCEEDING  IN  AID  OF  EXECUTION— 

In  an  action,  under  section  458  of  the  code,  an  allegation  that  the 
debtor  has  "no  goods,"  is  not  sufficient;  such  action  is  allowed 
when  the  judgment  debtor  has  not  personal  or  real  property 
subject  to  execution,  sufficient  to  satisfy  the  judgment;  State 
Bank  of  Ohio  v.  Oliver,  159. 

PROCESS.    See  Summons,  I,  2. 

PROFITS.    See  Damages,  2. 

PROMISSORY  NOTES.    See  Bills  of  Exchange  and  Promissory 

Notes. 
PROTEST— 

1.  Notice  by  mail  to  a  non-resident,  must  be  deposited  in  the  post- 

office,  with  his  address,  in  time  to  be  sent  by  the  mail  of  the  next 
day,  unless  the  mail  be  closed  before  early  business  hours;  West 
V.  Brown,  48. 

2.  A  notarial  certificate  is  prima  facie  evidence  of  all  the  facts  therein 

certified;  Layman  v.  Brown,  75. 

3.  The  words  "protest  waived,"  over  the  name  of  an  indorser  are 

held  to  be  a  waiver  of  all  the  steps  required  by  law  to  fix  his 
liability;   Mcllvaine  v.  Bradley,  i^ 

4.  No  consideration  need  be  shown  for  such  waiver;  lb. 

5.  When  a  note  is  made  payable  at  The  Ohio  Life  and  Trust  Co. 

N.  Y.,  it  is  competent  to  prove  that  The  Ohio  Life  Insurance 
and  Trust  Co.  N.  Y.,  is  meant,  and  presentment  and  demand 
accordingly  is  sufficient;   Powell  v.  State  Bank  of  Ohio,  269. 

6  An  inaccuracy  in  the  description  of  a  note,  contained  in  the  notice 
of  protest,  by  which  the  indorser  would  not  be  led  to  misunder- 
stand what  note  was  intended,  is' immaterial;    lb. 

7,  When  a  note  is  payable  in  New  York,  the  party  to  whom  it  is  sent 
for  collection  is  the  holder  for  the  purpose  of  demand  and  notice; 
and  notices  sent  by  him,  or  the  notary,  leaving  New  York  by  the 
next  day's  mail,  directed  to  the  last  indorser,  and  on  the  next  day 
after  their  receipt,  the  one  intended  for  the  plaintiff  in  error  was 
delivered  to  hini  in  person  by  an  agent  of  the  last  indorser,  it  is 
sufficient;   lb. 

PUBLIC  IMPROVEMENTS— 

1.  A  city  has  a  right  to  compensation,  when  her  public  improvements 

are  appropriated  or  destroyed  by  the  county  authorities;  Cin- 
cinnati V.  Ham.  Co.  4- 

2.  See  County  Commissioners,  2,  3,  7,  8. 

PURCIIASER- 

1.  A  possession  adverse  to  the  grantor,  at  the  time  of  purchase,  is 

constructive  notice  to  the  purchaser;   Harvey  v.  Jones,  65. 

2.  The  purchaser  of  the  mortgagor's  interest,  after  condition  broken, 

takes  but  the  equitable  right  to  redeem,  and  is  not  protected  by 
the  rule  as  to  bona  fide  purchasers,  and  is  bound  to  take  notice 
of  all  prior  equities;    lb. 

3.  The  vendor  of  the  stock,  fixtures,  and  good  will  of  a  business,  is 

not  required  to  cease  carrying  on  business  in  that  vicinity; 
Moody  v.  Thomas,  294. 
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4,  A  bona  fide  purchaser,  for  valuable  consideration,  actually  paid, 

acquiring  personal  property  from  one  having  possession  and 
apparent  ownership,  and  with  the  consent  of  the  real  owner, 
acquires  a  good  title,  although  the  possession  was  obtained  from 
the  rightful  owner  by  fraud  and  false  pretenses;  Schaeflfer  v. 
Macqueen,  453. 

5.  See  Practice,  25;  Usury,  7,  8,  9, 10, 11. 
QUIET  TITLE— 

An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 
possession;    Harvey  v.  Jones.  65. 

RAILROADS- 

1.  The  power  granted  under  section  13  of  the  railroad  act  of  Feb.  11. 

1848,  authorizing:  railroad  companies  to  borrow  money  on  the 
security  of  their  properly  and  income,  includes  the  authority  to 
mortgage  after-acquired  property,  and  embraces  every  species  of 
property  necessary  to  the  operation  of  the  road;  Ludlow  v. 
Hurd,  552. 

2.  Such  mortgage  trustee  will  be  protected  by  injunction  against  the 

attempts  of  a  judgment-creditor  who  has  levied  on,  and  threatens 
to  sell,  certain  office  furniture  of  the  railroad  company,  when  it 
appears  that  the  other  mortgaged  property  is  insufficient  to  pay 
the  mortgage  debt;   lb. 

3.  See  Corporations,  i,  2,  3,  4,  5;   Railroad  Bonds,  i. 
RAILROAD  BONDS— 

1.  The  statute  of  December  15,  1852,  relating  to  the  sale  of  railroad 

bonds  at  such  prices  as  the  directors  may  choose  to  take,  does 
not  apply  to  foreign  corporations:  McGregor  v.  Cov.  &  Lex. 
R.  R.  Co.  509. 

2.  See  Injunction,  3;   Mortgage,  6,  7. 
RECORD— 

The  record  of  a  deed  is  but  prima  facie  evidence  of  its  delivery; 
Harvey  v.  Jones,  65. 

RECOUPMENT— 

A  bona  fide  indorsee  of  commercial  paper,  without  notice  of  a  claim 
of  recoupment  against  the  payee,  ran  not  be  affected  by  such 
claim,  in  his  action  against  the  maker;  Loomis  v.  Eagle  Bank 
of  Rochester,  285. 

REDEMPTION.    See  Lease;    Purchase,  2. 

RE-ENTRY.    See  Lease. 

REMEDIES.     See  Action;  Liens;  Torts. 

RENTS.    See  Contracts,  6;   Dower  and  Curtesy,  7,  9. 

REPEAL— 

Where  two  affirmative  statutes  exist,  the  one  will  not  be  construed  to 
repeal  the  other  by  implication,  unless  they  can  not  be  reconciled 
by  any  mode  of  interpretation;   RuflFner  v.  Ham.  Co.  39. 

ROADS  AND  HIGHWAYS.     See  Streets. 

RULES  OF  CONSTRUCTION.    See  Constitutional  Law,  4. 

SALES— 

I.  A  contract  of  sale  of  personal  property  at  a  given  price,  to  be 
reduced  to  the  lowest  sum  that  the  vendor  may  accept  at  future 
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sales,  within  a  given  period,  is  not  void  as  a  wager;   McGregor 
V.  Coy.  &  Lex.  R.  R.  Co.  509. 
2.  A  sale  by  a  corporation  of  its  own  obligations  for  the  payment  of 
money,  such  as  railroad  bonds,  is  a  contract  for  the  loan  of 
money;   lb. 

3  See  Chattel  Mortgage,  i;  Consignor  and  Consignee;  Liens,  i,  2; 
Usiirv,  9, 

SALVAGE— 
A  charge  of  salvage  is  rather  in  the  nature  of  a  direct  loss  than  of  a 
mere  charge  to  bring  for^vard  the  property;   Hall  v.  Rising  Sun 
Ins.  Co.  3g8. 

SECOND  TRIAL.    See  New  Trial. 

SERGEANT-AT-ARMS.    See  County  Commissioners,  4,  5,  6. 

SERVICE.    See  Summons,  i,  2. 

SET-OFF.    See  Counter-claim  and  Set-off. 

SLANDER.    See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE.    See  Contracts,  6;  Damages.  5. 

STEAMBOAT.    Sec  Common  Carrier. 

STOPPAGE  IN  TRANSITU— 

The  right  of  stoppage  in  transitu  exists,  in  every  case,  in  favor  of  an 
unpaid  vendor,  who  has  not  waived  his  privilege,  at  any  time 
before  actual  delivery,  in  case  of  the  insolvency  of  the  vendee 
actually  existing.  It  is  not  necessary  that  insolvency  should  be 
evidenced  by  any  overt  act  intervening  between  the  sale  and  the 
exercise  of  the  right;  Schaettle  v.  Benedict,  445. 

STREETS— 

1.  Vacation  of,  damages  to  be  assessed  by  a  jury;    Cincinnati  v. 

Ham.  Co.  5* 

2.  Where  real  estate  of  a  non-resident  has  been  taken,  by  the  county 

commissioners,  for  public  use  as  a  road,  without  notice  to  him  of 
such  proceedings,  the  action  is  void  as  to  him,  and  he  may 
recover  compensation  by  action;   Badgely  v.  Ham.  Co. 

3.  See  Dedication:    ^funicipal  Corporation. 
SUBSCRIPTIONS.    See  Corporations;   Damages,  5,  6. 

SUMMONS— 

1.  Where  the  real  debtor  is  sued  and  served  with  process,  with  a 

wrong  description  of  his  Christian  name,  the  court  acquires  no 
jurisdiction;  Lyons  v.  Donges,  142. 

2,  A  motion  to  require  the  sheriflF  to  make  a  new  return,  or  amend 

his  former  return,  so  as  to  show  the  real  name  of  the  party  sued, 
will  not  be  entertained;   lb. 

SURETIES.     See  Principal  and  Surety;   Usury,  8. 

TESTIMONY.     See  Evidence;   Insurance,  3.  6. 

TITLE— 

An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 
possession;   Harvey  v.  Jones,  65. 

TORTS— 

I.  Where  a  party  is  in  possession  of  fixed  property,  he  is  not  respon- 
sible for  injuries  done  to  third  parties  by  contractors  or  their 
servants,  unless  the  act  complained  of  be,  in  itself,  unlawful,  or 

(40) 
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is  such  as,  in  itself,  to  amount  to  a  nuisance,  and  therefore  un- 
lawful;   Chambers  v.  Ohio  Life  Ins.  &  Trust  Co.  327. 

2.  But  if  the  thing  to  be  done  is  lawful  and  proper,  and  the  wrongful 

act  which  causes  injury  is  negligence  on  the  part  of  those  ac- 
tually employed,  then  their  principal  is  responsible  to  third  per- 
sons; and  those  acting  as  servants,  or  agents,  are  not  respon- 
sible;   lb. 

3.  A  defendant  not  having  personally  interfered,  or  given  any  direc- 

tions as  to  the  porformancc  of  the  work,  but  merely  having  con- 
tracted with  a  thiid  person  to  do  it,  can  not  be  held  responsible 
for  an  unauthorized  and  unlawful  act  of  such  third  person,  in  the 
course  of  it;   lb. 

4.  The  mere  possibility,  not  contemplated,  that  a  thing  which  pught 

to  have  been  done  but  has  been  omitted,  would  have  prevented 
the  consequences  of  an  undoubted  act  of  negligence,  is  not  suffi- 
cient to  charge  the  party  in  default  with  those  consequences;   lb. 

TOWN  PLATS.    See  Dedication. 
TOWNSHIP  TRUSTEES— 

Duties  of,  in  Cincinnati,  in  relation  to  justices  of  the  peace,  have  been 
transferred  to  the  city  council ;   Rogers  v.  Pugh,  443. 

TOWNS.    See  Dedication:   Municipal  Corporations. 

TRIAL.    See  New  Trial. 

TRUST   AND  TRUSTEES.    See  Assignment,  i ;   Injunction,  2,  3; 
Mortgage,  6,  7. 

UNDERTAKING.    See  Bonds. 

USURY- 

1.  Payment  of  usurious  interest  in  other  transactions  is  no  defense  in 

an  action  upon  a  promissory  note:   Smead  v.  Chrisfield,  18. 

2.  The  true  test  of  usury  is,  whether  a  party  secures  to  himself,  at  all 

events,  a  return  of  the  principal  with  more  than  legal  interest,  by 
way  of  profit;  Southern  Btink  of  Kentucky  v.  Brashears,  207. 

3.  If  loss,  expense,  and  delav  be  expected  to  occur,  so  as  to  reduce 

the  interest,  an  allowance  may  accordingly  be  made,  and  it  will 
not  amount  to  usury,  even  though  it  result  in  greater  profit  than 
lawful  interest;  lb. 

4.  The  reason  why  the  addition  of  the  current  rate  of  exchange  to  the 

legal  rate  of  interest,  does  not  constitute  usury  is,  that  the  former 
is  a  just  and  lawful  compensation  for  receiving  payment,  at  a 
place  where  the  money  is  expected  to  be  less  valuable  than  at 
the  place  where  it  is  advanced  and  lent;    lb. 

S-  Where  a  mortgage  is  executed  in  Cincinnati  to  secure  notes  pay- 
able at  New  York,  with  ten  per  cent,  interest,  given  for  a  loan  of 
money,  represented  by  a  draft  drawn  at  Cincinnati  upon  the 
non-resident  lender,  payable  and  paid  in  New  York,  the  trans- 
action is  governed  by  the  laws  of  Ohio,  and  is  not  void  for 
usury;   Roelofson  v.  Atwater,  346. 

6.  It  matters  not  what  the  form  of  a  transaction  may  be,  where  one 
party  advances  money  to  another,  to  be  repaid  at  a  future  day. 
it  is  a  loan:  and  if  the  sum  to  be  repaid  be  greater  than  the  sum 
advanced,  with  legal  interest,  the  contract  is  usurious;  McGregor 
v.  Cov.  &  Lex.  R.  R.  Co.  509. 


INDEX.  627 


Vacation  of  Streets — Wills. 


Usu  RY — Continued. 

7.  Usurious  interest  will  be  deducted  by  the  court  whenever  it  ap- 

pears that  the  creditor  has  received  a  greater  interest  than  the 
law  permitted,  and  the  transaction  is  a  loan  or  an  ordinary  pur- 
chase; Parvin  v.  McBride,  566. 

8.  Whenever  exorbitant  interest  has  been  paid,  it  is  a  liquidation  of 

the  principal,  pro  tanto;  and  any  party  to  the  paper  may  claim 
the  privilege  thus  allowed;  lb. 

9.  If,  however,  the  note  represents  a  single  transaction,  and  the 

holder  has  sold  it,  bona  fide,  for  a  sum  less  than  its  value,  a  dif- 
ferent rule  obtains;  it  is  then  a  purchase,  like  that  of  any  other 
chattel;  and,  as  the  maker  would  be  liable  to  discharge  it  at  all 
events,  he  can  not  complain  that  his  paper  is  sold  below  its  in- 
trinsic value;   lb. 

10.  Where  the  original  note  was  given  for  a  loan,  and  the  subsequent 
renewals  have  been  granted  upon  the  same  terms,  the  party  is 
entitled  to  the  deduction  of  the  usurious  interest;   lb. 

11.  It  is  immaterial  whether  the  parties  agree  to  the  usurious  interest 
or  not,  no  judgment  can  be  rendered  which  includes  it;  lb. 

12.  See  Bills  of  Exchange. 
VACATION  OF  STREETS— 

A  jury  is  required  in  the  assessment  of  damages;  'Cincinnati  v.  Ham. 
Co.  5. 

VENDOR  AND  VENDEE.    See  Mortgage,  S;  Purchaser. 

VENDOR'S  LIEN.    See  Mortgage,  5. 

VERDICT.    See  Error;  New  Trial. 

WAGER— 

A  contract  of  sale  of  personal  property,  at  a  given  price,  to  be  re- 
duced to  the  lowest  sum  that  the  vendor,  within  a  given  time, 
should  accept  at  future  sales,  is  not  void  as  a. wager;  McGregor 
v.  Cov.  &  Lex.  R.  R.  Co.  509. 

WARRANTY.    See  Insurance,  16. 

WATERCRAFT— 

A  raft  is  not  a  watercraft;  Glays  v.  A  Raft,  etc.  503. 

WIDOW— 

1.  The  term  "widow  and  next  of  kin,"  in  the  law  of  March  25,  1851, 

authorizing  the  recovery  of  compensation  for  death  caused  by 
wrongful  act,  etc.,  does  not  confine  the  right  of  recovery  and  dis- 
tribution to  the  widow  and  children;  it  embraces  whomsoever 
may  be  next  of  kin  to  the  deceased,  who  has  suffered  pecuniary 
damage;   Dunhene  v.  O.  L.  Ins.  &  Trust  Co.  257. 

2.  See  Administrators,  4;  Petition,  6. 
WIFE.    See  Dower,  i;  Husband  and  Wife. 

WILLS- 

I.  The  words,  "I  give  to  my  wife,  Sarah  Roberts,  for  and  during  her 
natural  life,  the  house  and  lot  where  I  now  live,  but  the  same  is 
to  be  managed  and  controlled  by  my  executors  for  her  use  and 
benefit,"  and  the  wife  electing  to  take  dower,  vests  the  right  of 
pos.session  in  the  executors,  who  may  recover  the  same  by 
action;   Roberts  v.  Roberts,  177. 
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Witness. 


Wii<i<s — Continued. 

2.  A  devise  authorizing  the  executors  to  dispose  of  any  of  the  real 

estate  in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  author- 
izes the  grantini;  a  perpetual  leasehold  with  privilege  of  pur- 
chase;    Prather  v.  Foote,  434. 

3.  See  Dower  and  Curtesy,  6. 
WITNESS.    Sec  Evidence;  New  Trial,  3,  5. 
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JUDGES 


•or  THS 


Superior  Court  of  Cincinnatl 


Hon.  WM.  T.  GHOLSON,  ) 
Hon.  GEORGE  HOADLY,  f 
Hon.  0.  M.  SPENCER, 
Hon.  BELLAMY  STORER. 

The  Superior  Court  of  Cincinnati  was  established  and 
organized  by  virtue  of  an  act  of  the  General  Assembly  of 
the  State  of  Ohio,  passed  April  7,  A.  D.,  1854,  entitled  "An 
Act  to  establish  the  Superior  Court  of  Cincinnati."  At 
a  special  election,  held  on  the  first  Monday  of  May  in  that 
year,  Hons.  W.  Y.  Gholson,  O.  M.  Spencer,  and  Bellamy 
Storer  were  elected  to  that  bench;  and  by  classification  by 
let,  among  themselves.  Judge  Gholson  received  a  com- 
mission for  a  full  term  of  five  years.  Judge  Spencer 
for  a  term  of  four  years,  and  Judge  Storer  for  three 
years.  In  April,  1867,  Judge  Storer  was  re-elected  and 
commissioned  for  a  further  term  of  five  years.  In  April, 
1858,  Judge  Spencer  was  re-elected  and  commissioned  for 
a  new  term  of  five  years.  In  April,  1859,  Hon.  George 
Hoadly  was  elected  for  a  full  term  of  five  years,  as  succes- 
sor to  Judge  Gholson,  whose  term  expired  in   May,  1859. 


IN  MEMORIAM. 


Tlie  preceding  volume  of  these  Reports  was  prefaced 
by  an  obitnarv  notice  of  the  late  Judge  Spencer,  written  bj 
one  of  his  surviving  brethren  still  on  the  bench  of  this  Court. 
Since  its  publication,  the  bar  of  Cincinnati  has  been  called 
upon  to  lament  the  death  of  his  colleague.  Judge  Gholson, 
leaving  but  one  survivor  of  the  three,  whose  judicial  character 
hafi  given  reputation  to  the  Court. 

\y.  Y.  Gholson  was  born  Di'ceraber  25,  1807,  in  Southampton 
county,  Virginia;  graduated  at  Nassau  Hall,  Princeton,  New 
Jersey,  and  died  near  Cincinnati,  on  the  21st  day  of  September, 
1870. 

As  a  man  of  great  intellectual  power,  cultivated  to  a  high 
degree  by  incessant  activity,  and  furnished  with  all  that  labori- 
ous study  could  impart;  of  a  well-balanced  temperament,  unit- 
ing in  just  proportion,  the  qualities  of  a  sound  judgment  with 
an  active  and  subtle  perception;  cautious  in  conclusions;  in- 
genious in  reasoning;  he  was  remarkable,  not  more  for  the 
depth  and  reach  of  his  abilities,  than  for  his  intellectual  in- 
tegrity and  the  courage  of  his  convictions.  His  moral  nature 
was  equally  harmonious,  and  in  all  that  constitutes  probity 
and  honor,  he  was  without  a  stain.  His  self-respect  invari- 
ably preserved  a  dignity  that  was  natural  and  easy;  his  re- 
spect for  others,  made  his  demeanor  a  model  of  urbane  cour- 
tesy.   At  the  bar,  his  superiority  was  never  felt  as  an  oppres- 


VI  IN    MEMORIAM. 


8iou.  On  tbe  bench,  he  was  kind,  patient,  free  from  prejudice 
and  partiality,  respecting  not  persons,  regarding  only  law, 
justice  and  reason.  He  loved  jurisprudence  as  a  syeiematic 
science,  for  its  logic,  but  never  forgot  that  it  was  vitalized  by 
Ihe  spirit  of  justice,  and  was,  not  an  end  for  itself,  but  only 
a  means  to  something  higher. 

His  life  was  one  of  unremitting  professional  labor.  His. 
diligent  and  well  directed  industry  was  unexcelled.  He  amused 
his  hours  of  leisure  with  the  labors  of  authorship.  His  ju- 
dicial opinions  rank  high  for  learning  and  accuracy.  His  fail- 
ing health  compelled  him  to  quit  the  bench  of  the  Supreme 
Court  of  the  State,  to  which  he  had  been  called  after  his  serv- 
ice of  a  full  term  upon  that  of  this  Court.  He  returned  to 
the  activities  of  the  bar.  and  seemed  for  a  time  to  find  in  its 
stimulus  a  renewal  of  his  vigor.  His  mind,  indeed,  failed  not, 
but  his  feebler  body  succumbed.  He  lived  a  life  of  useful 
activity,  admired  and  loved  by  all  who  knew  him;  but  by  those 
who  knew  him  best,  his  memory  is  not  only  a  fragrance,  but  a 
treasure,  S.  M. 
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CASES  REPORTED. 


Albro— Hull  V.  147. 
Alexander  v.  Brown,  395. 
Amburgh   et   al— Marlenthal   et  al. 

T.  586. 
\then8  Branch  of  the  State  Bank  of 

Ohio  V.  Mar.  &  Gin,  R.  R.  Co. 

et  al.  4225. 

Bates,  Treaa.  v.  Fries.  Treas.  511. 
Bates  et  al.— Mueller  and  Gogreve 

V.  318. 

Black  &  Co.— Raught  v.  477. 

Borden  ea  al.— Merrltt  &  Kempton 
V.  503. 

Bowler— Smith  v.  153. 

Boyd,  Assignee— Durrell  et  al.  v. 
463 

Brannin  v.  Smith  &  Rowland.  436. 

Brannon  ▼.  Brannon.  224. 

Brown— Alexander  v.  395. 

Buckingham,  Adm'r  v.  Carter. 
Adm'x,  41. 

Butchers'  Melting  Association  v. 
Commercial  Bank  of  Cincin- 
nati. 46. 

Caldwell— Matthews  v.  279. 
Campbell  v.  McElevey  et  al.  574. 
Carlisle  et  al.— Horton  et  al.  Adm'rs 

V.  184. 
Carter,  Adm'x— Buckingham,   Adm'r 

V.  41. 
Check   V.   Little   Miami   R.   R.   Co. 

237. 
Chescldine  v.  Mathers,  592. 
Cincinnati— Farrelly  &  Co.  ▼.  516. 
Cincinnati— T^owden  v.  203. 
Cincinnati— Niles*  Works  v.  400. 
Cin..  Ham.  &  Dayton  R.  R.   Co.— 

Fatman  &  Co.  v.  248. 
Cin.,   Ham.  &  Dayton  R.  R.  Co.— 

.Tames  ▼.  261. 
Ci».   A   Chicago   R.    R.    Co.— Gk)od- 

man  ft  C«rwin  v.  176. 
Cin.  ft  Chicago  R.  R.  Co.  et  al.— 

Means  t.  466. 
Cincinnati  ft  Whitewater  Canal  Co. 

— ^Pierton  ▼.  100. 


Cincinnati  ft  Whitewater  Canal  Co. 
— Sedam  v.   309. 

Cin..  Harrison  ft  Ind.  S.  L.  R.  R. 
Co.— Nugent  v.  302. 

Commercial  Bank  of  Cincinnati- 
Butchers'  Melting  Association 
V.  46. 

Conahan  v.  Cullln.  1. 

Conahan  v.  Smith,  9. 

Cosbey  et  al.  v.  Lee's  Ex'rs,  460. 

CowguiU— GriefC  &  Co.  v.  58. 

Creager  et  al.— Farrin  v.  464. 

Cullin— Conahan  v.   1. 


Darst  ft  Herchelrode  v.  Slevins  ft 
Calvert,  473. 

Dean  ft  Co.— Judd's  Sons  ft  Co.  v. 
210. 

Oennison — Jessup  v.  150. 

Dennistoun,  Wood  ft  Co.  t.  Mer- 
chants' Bank  of  Cleveland,  52. 

Devon  ft  Rockwood— Morris  v.  218. 

Doll  V.  Schoenberg.  54. 

Dunlap  et  al.  v.  Wiseman's  Ex'r.  et 
al.  398. 

Durrell  et  al.  v.  Boyd.  Assignee.  463. 

Egan  V.  Lumsden  ft  McGovem.  168. 
Ellis  ft   Sturges   et  al.— McGregor, 

Adm'r,  v.  286. 
Everts,  ex  parte,  33. 

Farmers'  College  v.  McMlcken's 
Ex'rF    ibo. 

Farrellj   i  Co.  v.  Cincinnati,  516. 

Farrin  v.  Creager  et  al.  464. 

Fatman  ft  Co.  v.  Cin.,  Ham.  ft  Day- 
ton R.  R.  Co.  248. 

Fatman  ft  Co.  v.  Thompson  ft 
Taaffe,  482. 

Feldkamp— Hess  v.  332. 

Fellows  et  al.  v.  Madison  Ins.  Co 
128. 

Firemen's  Ins.  Co.~Graham  ft  Buck- 
ingham V.  265. 
liYtes,  Tr«Ls.~.Bat*8.  Treas.  v.  511. 
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Witness. 


VJihhS— Continued, 

2.  A  devise  authorizing  the  executors  to  dispose  of  any  of  the  real 

estate  in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  author- 
izes the  granting;  a  perpettial  leasehold  with  privilege  of  pur- 
chase;  Prather  v.  Foote,  434. 

3.  See  Dower  and  Curtesy,  6. 
WITNESS.    See  Evidence;  New  Trial,  3,  5- 
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KnUrod  according  to  Act  of  Cong  real. 
In  (he  jear  one  tbooaand  eight  hundred  and  aeyenty-one. 

By  ROBERT  CLARKE  A  00. 
In  the  Office  of  the  Librarian  of  Congreaa,  at  Washington. 


JUDGES 


•OF  nu 


Superior  Court  of  Cincinnati 


Hon.  WM.  T.  GHOLSON,  ) 
Hon.  GEORGE  HOADLY,  I 
Hon.  0.  M.  SPENCER, 
Hon.  BELLAMY  8T0RER. 

The  Superior  Coart  of  Cincinnati  was  established  and 
organized  by  virtue  of  an  act  of  the  General  Assembly  of 
the  State  of  Ohio,  passed  April  7,  A.  D.,  1854,  entitled  "An 
Act  to  establish  the  Superior  Court  of  Cincinnati."  At 
a  special  election,  held  on  the  first  Monday  of  May  in  that 
year,  Hons.  W.  Y.  Gholsan,  O.  M.  Spencer,  and  Bellamy 
Storer  were  elected  to  that  bench;  and  by  classification  by 
lot,  among  themselves.  Judge  Gholson  received  a  com- 
mission for  a  full  term  of  five  years,  Judge  Spencer 
for  a  term  of  four  years,  and  Judge  Storer  for  three 
years.  In  April,  1857,  Judge  Storer  was  re-elected  and 
commissioned  for  a  further  term  of  five  years.  In  April, 
1858,  Judge  Spencer  was  re-elected  and  commissioned  for 
a  new  term  of  five  years.  In  April,  1859,  Hon.  George 
Hoadly  was  elected  for  a  full  term  of  five  years,  as  Aucoes- 
sor  to  Judge  Gholson,  whose  term  expired  in   May,   1859. 


INMEMORIAM. 


The  preceding  volume  of  these  Reports  was  prefaced 
by  an  obituary  notice^  of  the  late  Judge  Spencer,  written  by 
one  of  his  surviving  brethren  still  on  the  bench  of  this  Court. 
Since  its  publication,  the  bar  of  Cincinnati  has  been  called 
upon  to  lament  the  death  of  his  colleague,  Judge  Gholson, 
leaving  but  one  survivor  of  the  three,  whose  judicial  character 
hae  given  reputation  to  the  Court. 

W.  Y.  Gholson  was  born  December  25,  1807,  in  Southampton 
county,  Virginia;  graduated  at  Nassau  Hall,  Princeton,  New 
Jersey,  and  died  near  Cincinnati,  on  the  21st  day  of  September, 
1870. 

As  a  man  of  great  intellectual  power,  cultivated  to  a  high 
degree  by  incessant  activity,  and  furnished  with  all  that  labori- 
ous study  could  impart;  of  a  well-balanced  temperament,  unit- 
ing in  just  proportion,  the  qualities  of  a  sound  judgment  with 
an  active  and  subtle  perception;  cautious  in  conclusions;  in- 
genious in  reasoning;  he  was  remarkable,  not  more  for  the 
depth  and  reach  of  his  abilities,  than  for  his  intellectual  in- 
tegrity and  the  courage  of  his  convictions.  His  moral  nature 
was  equally  harmonious,  and  in  all  that  constitutes  probity 
and  honor,  he  was  without  a  stain.  His  self-respect  invari- 
ably preserved  a  dignity  that  was  natural  and  easy;  his  re- 
spect for  others,  made  his  demeanor  a  model  of  urbane  cour- 
tesy'.   At  the  bar,  his  superiority  was  never  felt  as  an  oppres- 
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INDEX. 


Witness. 


Wii«i«s — Continued. 

2.  A  devise  authorizing  the  executors  to  dispose  of  any  of  the  real 

estate  in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  author- 
izes the  grantinc:  a  perpetual  leasehold  with  privilege  of  pur- 
chase;   Prather  v.  Foote,  434. 

3.  See  Dower  and  Curtesy,  6. 
WITNESS.    See  Evidence;  New  Trial,  3,  5- 
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IN  MEMORIAM. 


Tlie  preceding  volume  of  these  Reports  was  prefaced 
by  an  obitnarv  notice  of  the  late  Judge  Spencer,  written  bj 
one  of  his  surviving  brethren  still  on  the  bench  of  this  Court. 
Since  its  publication,  the  bar  of  Cincinnati  has  been  called 
upon  to  lament  the  death  of  his  colleague,  Judge  Gholson, 
leaving  but  one  survivor  of  the  three,  whose  judicial  character 
hae  given  reputation  to  the  Court. 

VV.  Y.  Gholson  was  born  December  25,  1807,  in  Southampton 
county,  Virginia;  graduated  at  Nassau  Hall,  Princeton,  New 
Jersey,  and  died  near  Cincinnati,  on  the  21st  day  of  September, 
1870. 

As  a  man  of  great  intellectual  power,  cultivated  to  a  high 
degree  by  incessant  activity,  and  furnished  with  all  that  labori- 
ous study  could  impart;  of  a  well-balanced  temperament,  unit- 
ing in  just  proportion,  the  qualities  of  a  sound  judgment  with 
an  active  and  subtle  perception;  cautious  in  conclusions;  in- 
genious in  reasoning;  he  was  remarkable,  not  more  for  the 
depth  and  reach  of  his  abilities,  than  for  his  intellectual  in- 
tegrity and  the  courage  of  his  convictions.  His  moral  nature 
was  equally  harmonious,  and  in  all  that  constitutes  probity 
and  honor,  he  was  without  a  stain.  His  self-respect  invari- 
ably preserved  a  dignity  that  was  natural  and  easy;  his  re- 
spect for  others,  made  his  demeanor  a  model  of  urbane  cour- 
tesy.    At  the  bar,  his  superiority  was  never  felt  as  an  oppres- 
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be  inferred,  as  between  these  parties,  that  Smith  should 
guarantee  the  payment  of  the  entire  note;  and  without  any 
express  agreement  to  that  effect,  he  could  not  extend  his 
liability  beyond  his  real  interest  in  the  subject  of  the  tranfi- 
fer.  Haying  obtained  the  entire  ownership  by  Smith's  in- 
dorsement, Finch  might  well  negotiate  the  note,  and,  by 
adding  his  name,  confer  on  a  third  person  the  same  right. 
When  both  payees  had  indorsed  the  note,  they  might  very  prop- 
erly be  made  responsible,  if  the  legal  course  cihould  be  pursued. 
14  Pick.  26S,  Goddard  v.  Lyman. 

Still  the  indorsement  of  Smith,  however  limited  its  opera- 
tion, was  essential  to  transfer  his  interest;  and  so  far  it  re- 
sulted, when  made,  in  an  agreement  on  his  part,  quoad  that 
interest,  at  least  he  would  be  liable,  if  at  all,  to  iudeumify 
his  assignee  in  case  the  maker  refused  to  pay.  It  was  the 
evidence  of  the  contract,  and  the  only  evidence  retained  by 
Finch ;  hence  it  is  immaterial  what  the  extent  of  the  contract 
may  be,  or  how  far  it  concluded  the  indorser.  The  contract 
itself  is  what  we  have  to  consider;  and  whatever  may  have 
been  its  consequences,  we  must  look  to  the  time  when  the  obli- 
gation was  made,  and  the  place  where  it  took  effect. 

Whenever  Smith  had  transferred  hia  interest,  and  delivered 
the  Qote  to  Finch,  his  liability  was  created ;  no  further  act  waa 
required  on  his  part;  nothing  more  was  to  be  done  by  him  either 
in  Kentucky  or  Ohio.  The  whole  transaction  took  place  in  Ken- 
tucky, and  there  we  must  find  the  rule  upon  which  it  is  to  be 
sustained  or  held  to  be  invalid. 

There  is  no  pretense  that  Smith  was  privy  to  the  transac* 
tion  afterward  made  between  Finch  and  Conahan,  or  became 
interested  in  any  part  of  the  proceeds  received  when  the  note 
was  discounted.  His  liability  depends  entirely  upon  his  en- 
dorsement, to  be  established  by  proof  that  the  law  of  the  place 
where  it  was  made  has  been  complied  with  by  the  plaintiff. 
This  was  not  done,  and  we  must  hold,  as  did  the  judge  at  special 
term,  the  plaintiff  could  not  recover. 

Judgment  affirmed. 
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Sidney  S.  Hartshorne  et  al.  v.  Joseph  S.  Ross,  Admini- 
strator, etc.,  of  Warren  Hartshorne,  Deceased,  et  al. 

(No.  7,014.) 

1.  The  testator's  will  Is  to  be  construed  by  the  laws  In  force  at  the  time 
of  his  decease. 

2.  A  widow  refiising  or  neglecting  to  take  under  her  husband's  will, 
is  entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had 
died  intestate. 

o.  When  the  husband  dies  without  issue  the  wife  takes  all  the  per- 
sonal estate,  subject  to  distribution,  as  next  of  kin. 

Special  Term. — Prceeding  to  obtain  a  judicial  confitrac- 
tion  of  the  will  of  Warren  Hartshorne,  deceased.  The 
plaintiffs  claiming  to  be  residuarj  legatees  under  the  last  will 
and  testament  of  Warren  Hartshorne,  deceased,  brought 
their  original  action  against  the  defendants,  Ross  and  wife, 
as  administrators  with  the  will  annexed,  of  the  estate  of  said 
deceased,  for  an  account  of  the  property  which  had  come  to 
their  hands  belonging  to  eaid  estate,  and  for  payment  of  the 
cum  which  might  be  found  due  to  complainants,  and  to  en- 
force the  performance  of  the  trusts  created  by  said  will. 

It  appears  from  the  petition,  answer,  exhibits  and  testi- 
mony taken  in  the  caase,  that  on  the  29th  day  of  January, 
184S,  Warren  Hartshorne,  then  a  resident  of  the  County  of 
Hamilton,  State  of  Ohio,  made  his  will  therein,  in  all  re- 
spects duly  executed  and  published,  according  to  the  act  then 
in  force,  as  al»o  the  present  law,  by  which  he  deviBed  and 
bequeathed  his  estates  as  follows: 

1st.  "To  my  dearly  beloved  wife,  Ann,  in  lieu  of  her 
dower,  I  will  and  bequeath  the  one  half  of  all  my  property, 
both  real  amd  personal,  that  shall  remain  after  paying  out 
all  the  legacies  and  bequests  hereinafter  named,  and  be- 
queathed by  me  in  items,  2d,  3d,  4th,  5th,  and  6th,  of  this  mr 
last  will,  etc.,  to  have  and  to  hold  the  same  during  her 
natural  life,  and  at  the  death  of  my  said  wife,  the  real  estate 
aforesaid,  and  sucJi  part  of    the    personal  property,  or    the 
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pk-mx*nj^  Uieieui,  as  may  tHeu  remain  anconsumed  and  an- 
expended,  I  will  and  bequeath  to  my  brothers  and  sister^ 
Daniel  and  £benezer  Hartshorney  and  Esther  Fuller,  to  be 
equally  divided  between  them,  share  and  share  alike;  and 
in  case  of  the  death  of  either  of  my  said  brothers  or  sister, 
then  the  said  share  of  the  deceased  to  go  to  the  lawful  heirs 
of  said  deceased." 

Item  2d  gives  for  benevolent  and  pious  uses  to  certain 
Bible^  education,  tract,  missionary  and  other  benevolent  and 
religious  societies,  one  hundred  dollars  each,  ''to  be  paid  out  of 
the  first  moneys  collected  out  of  my  estate,  after  my  decease." 

Item  3d 

Item  4th.  "I  will  and  bequeath  to  my  step-daughter,  Jane 
Douglass  Anderson,  f  1,000.*' 

Item  5th.  "To  my  namesake,  Warren  Hartshorne,  son 
of  my  nephew,  Sidney  Hartshorne,  f 500,  etc. 

Item  6th.  *'To  each  of  my  half  brothers,  Jonas  and  Calvin 
Hartshorne,  and  Susan  Kendall,  and  Sarah  G.  Pateridge, 
1500" — ^amounting  in  the  aggregate  to  ^4,200. 

Item  7th.  "'All  the  remainder  of  my  property,  I  will  and 
bequeath  to  my  brothers  and  sister,  Daniel  and  Ebenezer 
Hartshorne,  and  Esther  Fuller,  to  be  equally  divided  between 
them.'' 

Item  8th.  "The  house  and  lot  which  I  now  own  in  Wal- 
pole,  (Mass.,)  in  which  my  sister  Esther  now  lives  is  to  be 
part  of  her  portion,  valued  at  fSOO,  and  is  not  to  be  sold 
during  her  life;  but  to  go  to  her  heirs." 

The  will  then  provides  for  the  payment  of  debts,  before  any 
division  shall  be  made,  or  legacies  paid,  and  appoints 
the  testator's  beloved  wife,  Ann  Hartshorne,  executrix,  etc. 
That  on  the  thirteenth  day  of  January,  1855,  the  testator 
made  a  codicil  to  his  will,  duly  signed  and  sealed  by  him, 
attested  by  three  witnesses,  and  published  and  declared  to 
be,  the  first  codicil  to  the  testator's  last  will  and  testament, 
by  which  to  ''avoid  misunderstanding,  there  being  improve- 
ments made  bv  me  on  the  lot  in  which  I  now  reside,  in 
(Clermont  county,  Ohio,  (deeded  to  my  wife,  etc.,)  I  bequeath 
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ta  her  all  the  houses  and  improvements,  etc.,  made  by  me 
on  the  said  lot,  etc.;  also  to  my  dear  wife  and  her  heirs, 
forever,  all  the  furniture  in  said  dwelling,  etc.,  all  fuel  and 
provisions,  all  my  horses  and  harness,  etc.,  and  all  my  pleas- 
ure carriages,  stock,  farming  and  other  utensils,  etc.,  upon 
the  premises,  to  have  in  addition  to  my  bequests  to  her  in  my 
last  will  and  testament,  made  in  1848." 

The  testator  died  on  the  10th  day  of  March,  1855,  without 
issue,  leaving  his  wife,  Ann,  surviving  who  caused  the  will 
to  be  admitted  to  probate,  and  record  in  Hamilton  county,  on 
the  4th  of  May,  1855,  and  took  out  letters  testamentary 
thereon.  Afterward,  and  within  a  year  from  such  probate, 
the  widow  appeared  before  the  probate  judge,  renounced 
the  provisions  made  for  her  under  the  will,  and  elected  to  take 
such  provision  as  was  made  for  her  by  law  instead  thereof. 

As  executrix,  the  widow  caused  on  inventory  and  ap- 
praisement to  be  made  of  the  personal  estate  of  the  de- 
ceased, from  which  it  appeared  that  the  personal  estate  sit- 
uate upon  the  premises,  in  Clermont  county,  and  which  had 
been  bequeathed  to  the  widow,  was  of  the  value  of  f  1,024, 
and  the  other  personal  property  of  the  value  of  f 38,095.96,  all 
of  which  came  to  her  hands  as  executrix,  in  all  f39,120.58. 

That  on  the  14th  November.  1856,  the  widow  intermarried 
with  the  defendant,  Joseph  8.  Ros«,  who  was  subsequently 
duly  appointed  administrator  de  bonis  non,  etc.,  and  filed  an 
inventory  of  the  property  which  came  to  his  hands  as  such. 
Ebenezer  Hartshorne,  and  Daniel  Hartshorne,  (who  with 
Esther  Fuller  are  named  as  residuary  legatees  in  the  7th 
item  of  said  will)  died  before  suit  brought,  leaving  as  their 
heirs  and  representatives,  the  co-plaintilTs  of  said  Esther 
and  husband,  who  united  in  the  action  to  demand  an  ac- 
count from  the  defendants,  Ross  and  wife,  of  their  proceed- 
ings, as  administrator  and  executrix  aforesaid,  and  for 
settlement  of  the  trust,  claiming  that  the  debts  of  the  estate 
were  substantially  paid  off.  The  defendants,  by  their  answer 
denied  that  plaintiffs  were  entitled  to  any  account  of  said 
personal  estate,  or  that  the  plaintiffs  had  any  interest  therein, 
2 
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averring  that  by  reason  of  the  widow's  declining  to  take  un- 
der the  will,  she  was  entitled  by  law  to  the  whole  of  such 
personal  estate,  after  payment  of  debts,  as  though  the  testator 
had  died  intestate. 

Edward  Woodruff  &  M.  H.  Tilden,  for  plaintiff. 
Groesbeck  &  Thompson,  for  defendants. 

8T0RER,  J.  The  plaintiffs  are  the  brothers  and  sisters,  or 
their  representatives,  of  the  testator.  The  defendants  are 
the  administrator  with  the  will  annexed,  the  testator's  widow, 
and  other  devisees  under  the  will  not  named  as  plaintiffs. 

On  the  29th  January,  1848,  the  testator  made  and  pub- 
lished his  willy  which  is  in  due  form,  devising  to  his  wife,  in 
lieu  of  her  dower,  one-half  of  all  his  property,  real  and 
personal,  that  should  remain  after  the  payment  of  certain 
legacies  and  bequests,  "to  be  held,  used  and  enjoyed  by  her 
during  her  life.''  The  residue  of  his  estate,  real  and  personal, 
was  devised  to  the  plaintiffs.  On  the  13th  of  January,  185o, 
the  testator  added  a  codicil,  by  which,  having  referred  with 
approbation  to  his  former  will,  he  gave  to  his  wife,  in  addi- 
tion to  his  previous  bequest,  all  the  improvements  he  had 
made  upon  her  separate  real  estate,  where  they  then  resided, 
together  with  all  his  household  furniture  and  farming^  uten 
sils,  to  hold  as  her  own  property,  in  absolute  ownership. 
The  testator  died  without  issue,  on  March  10,  1855.  His 
will  was  admitted  to  probate  in  May  following,  when  his 
widow  was- qualified  as  sole  executrix,  and  letters  testament- 
ary were  granted  to  her.  She  gave  bond  accordingly,  and 
entered  upon  her  duties  as  executrix. 

It  is  alleged  in  the  petition,  and  admitted  in  the  answers, 
that  the  widow  declined  to  take  under  the  will  within  the 
time  prescribed  by  law,  and  that  she  was  remitted  to  her 
rights  under  the  statute,  which  are  alleged  to  be  her  dower, 
and  such  share  of  the  personal  property  as  she  would  be  en- 
titled to  had  her  husband  died  intestate. 

Mrs.  Hartshorne,  in  November,  1856,  intermarried  with 
Joseph  S.  Ross,  when  the  executorship  ceased,  and  her  prei*ent 
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liusband  was  appointed  administrator  de  bonis  non,  with  tbe 
will  annexed. 

The  petition  and  answer  present  the  single  question,  what 
is  the  widow's  share  of  the  testator's  personal  estate;  the 
whole  amount  of  the  personalty  being  about  f 40,000. 

We  must  first  inquire,  when  did  the  will  take  effect;  and 
upon  this  point,  we  suppose  there  can  be  no  difference  of 
opinion,  as  there  certainly  is  no  exception  in  the  books  as 
to  what  is  the  true  rule.  "The  making  of  a  will  is  but  the 
Inception  of  it,  and  it  doth  not  taJce  any  effect  till  the  death 
-of  the  devisor."  4  Rep.  61,  Forse  and  Hembling's  case 
**Aiid,  for  this  reason,  a  man  may  alter  or  make  void  his 
will  at  his  pleasure,  and  he  may  make  as  many  new  wills 
^nd  testaments  as  he  pleases,  and  there  is  no  way  to  bar  a  man 
of  this  liberty."    7  Bacon's  Abridgement,  :}40,  Title  E. 

The  whole  current  of  authority  is  but  the  affirmation  of 
the  principle  thus  stated.  It  is  found  in  all  the  elementary 
treatises,  and  the  reported  cases  are  but  a  commentary  upon 
it,  without  addition  or  limitation. 

When  the  testator  died,  the  wills  act  of  1S52  wae,  and 
still  is,  in  force.  By  section  1,  'any  person  of  full  age  and 
«onnd  memory,  having  an  interest  in  lands,  tenements,  or 
licreditaments,  or  any  other  property,  of  any  description 
whateyer,  may  give  and  devise  the  same  to  any  person,  by 
last  will  and  testament,  lawfully  executed,  subject,  never- 
theless, to  the  rights  of  creditors,  and  to  the  provisions  of  this 
act,  and  of  an  act  entitled  an  act  to  restrain  the  entailment  of 
real  estate."  Section  44  provides  that  the  election  of  the 
widow  to  take  under  the  will,  shall  be  made  by  her  in  per- 
son in  the  probate  court,  except  as  hereinafter  provided;  and 
on  her  application  to  take  under  the  will,  it  shall  be  the 
duty  of  the  court  to  explain  to  her  the  provisions  of  the  will, 
her  rights  under  it,  and  by  law,  in  the  event  of  her  refusal 
to  take  under  the  will;  the  election  of  the  widow  to  take 
under  the  will  shall  be  entered  upon  the  minutes  of  the 
<'0urt;  and  if  the  widow  fail  to  make  it,  she  shall  retain  her 
•dower  and  such  share  of  tbe  personal  estate  of  her  husband 
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ap  she  would  be  entitled  to  by  law,  in  case  her  husband  had 
died  intestate." 

The  law  of  March  23,  1840,  Swan  365,  "to  provide  for 
the  settlement  of  the  estates  of  deceased  persons,"  was^ 
when  the  testator  died  and  still  is  in  force.  By  section  175. 
*'when  the  intestate  shall  not  have  left  any  legitimate  child, 
heir  of  his  body,  the  widow  shall  be  entitled  to  all  the  per- 
sonal estate,  as  next  of  kin,  which  shall  be  subject  to  dis- 
tribution upon  settlement  of  the  estate;  and  if  the  intestate 
shall  have  left  such  child,  the  widow  shall  be  entitled,  upon 
distribution,  to  one-half  of  any  sum  not  exceeding  four  hun- 
dred dollars,  and  to  one-third  of  the  residue  of  the  personal 
estate  subject  to  distribution." 

On  the  provisions  of  these  acts  the  widow  and  her  present 
husband  rely  to  establish  her  right  to  all  the  personal  estate 
of  the  testator  subject  to  distribution.  The  plaintiffs  resist 
her  claim^  and  insist  she  is  only  entitled  to  such  share  as 
shall  remain  after  the  debts,  devises  and  legacies  have  been 
paid,  thereby  assuming  that  the  rule  of  the  common  law^ 
must  guide  us  in  giving  our  construction  to  these  statutes. 
To  sustain  this  assumption,  a  very  thorough  examination  of 
the  various  laws  relating  to  wills,  descents  and  intestacy, 
that  have,  from  time  to  time,  been  in  force  in  Ohio,  has  been 
made,  and  their  provisions  compared  as  parts  of  a  uniform 
system  of  legislation. 

It  is  argued  that  when  the  testator  made  his  will,  the  act 
of  1840,  with  its  several  amendments,  was  in  force,  and,  as 
section  46  of  that  act  is  substantially  the  same  as  section  44 
of  the  present  statute,  the  same  construction  should  be  given 
to  both.  The  true  construction,  it  is  claimed,  was  given  to 
the  former  law  by  the  declaratory  act  of  March  7,  1842, 
which  recites,  that,  "whereas  doubts  have  arisen  under 
section  46,  of  the  act  relating  to  wills,  whether,  where  a 
widow  fails  to  elect  to  take  under  a  will,  in  lieu  of  dower. 
nhe  shall  bo  entitled  to  share  in  the  personal  estate,  to  the  ex- 
clusion of  legatees,  or  only  a  share  in  such  of  the  personal 
estate  as  remains  -unbequeathed;    and,  whereas,  it   is  proper 
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that  such  doubts  be  removed,  therefore,  it  is  enacted  that 
nothlDg  in  said  section  contained  shall  be  so  construed  as  to 
vest  in  the  widow  personal  estate  that  is  lawfully  bequeathed 
hj  her  husband  to  other  persons;  but  in  all  euch  cases,  in 
which  the  widow  fails  to  make  election,  as  is  provided 
in  said  act  and  section,  she  shall  retain  her  dower  in  his  real 
estate,  and  her  distributive  share  in  the  personal  estate  not 
disposed  of  by  the  will."    Ohio  I^aws,  vol.  40,  p.  55. 

The  rule  thus  established  virtually  enabled  the  husband  to 
dispose  of  his  whole  personal  property  without  reference  to 
any  prior  claim  of  his  wife,  and,  if  he  thought  fit,  to  leave 
her  without  -a,  shilling.  At  their  next  session,  in  1843,  the 
legislature  repealed  the  declaratory  act,  and,  in  express  terms, 
revived  section  46  of  the  law  of  1840.  No  further  legisla- 
tion was  had  until  February,  18415,  when  another  amendment 
was  passed,  O.  L.  44,  p.  79,  which  provided,  "if  the  widow 
shall  fail  t©  make  her  election;  or,  if  no  provision  be  made 
for  her  in  the  will,  she  shall  have  her  dower,  and  such  share 
of  her  husband's  personal  estate  as  she  would  be  entitled  to 
by  law  in  case  her  husband  had  died  intestate,  leaving  chil- 
dren;" her  share,  in  that  event  being  one-half  of  the  first 
four  hundred  dollars,  and  one-third  of  the  residue  of  the 
whole  personalty  subject  to  distribution;  and  this  is  stiil  the 
rule,  when  the  husband  has  left  issue. 

When  the  testator  died,  the  wills  act  then  existing  re- 
pealed all  prior  laws  on  the  same  subject,  saving,  however, 
by  section  79,  "all  rights  that  had  accrued"  under  them,  or 
either  of  them,  which  saving,  it  is  claimed,  includes  the 
rights  of  these  plaintiffs,  as  devisees,  thereby  referring  the 
operation  of  the  will  to  its  execution,  instead  of  the  time  of 
the  testators  death. 

We  suppose  the  term,  "accrued,"  is  equivalent,  in  its 
meaning,  to  the  word  "vested,"  which  necessarily  implies 
that  something  has  been  imparted  to,  or  conferred  upon  a 
third  person,  ov^v  which  he  may  have  the  immediate  r«n- 
Irol  by  posRos.^ion,  or  the  present  right  to  future  possession, 
of  which  he  can  not  be  deprived  without  his  assent.    It  must 
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be  a  right  he  can  legally  assert,  independent  of  any  fntnre 
.'ondition  of  things,  ub  well  as  any  subsequent  change  of  the 
existing  law. 

For  many  purposes,  a  will  ifl  inchoate,  though  not  con- 
summate, from  its  execution.  Mr.  Jannan,  in  the  10th  chap- 
ter of  hi«  Work  on  "wills,''  under  the  significant  title, 
•^From  what  Period  a  Will  Speaks,"  has  discussed  with 
much  minuteness,  and  illustrated  the  principle  of  the  excep- 
tion to  the  general  rule.  He  tells  us  it  is  applied  to  ascer- 
tain the  classes  of  persons  then  in  being,  and  thus  ascertain 
the  meaning  of  the  testator  as  to  the  object  of  his  bounty, 
to  learn  the  meaning  of  provincial  terms  then  in  common 
use,  the  names  of  children,  and  the  condition  of  the  prop- 
erty devised,  and  its  boundaries.  Until  the  statute  of  1  Vic- 
toria, chapter  26,  which  declared  that  "every  will  stall  be 
construed;  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  should  appear  by  the  will  itself,"  the 
English  courts  always  held  that  real  property,  subsequently 
acquired,  did  not  pass  by  a  prior  will,  unless  there  was  a  re^ 
publication;  the  testator^s  intention  being  referred  to  the 
condition  of  his  estate  at  the  time  he  made  the  devise,  and 
not  at  the  time  of  his  death. 

To  this  rule,  the  cases  quoted  by  the  plaintiff's  counsel 
may  all  be  referred.  15  Connecticut,  274,  Brewster  v.  McCall: 
0  Johnson,  312,  Jackson  v.  Potter  et  al.;  20  Wendell,  457, 
Van  Kleeck  v.  Dutch  Church;  4  Maryland,  335,  Magruder  et 
al.  V.  Carroll  et  al.;  5  Maryland,  471,  Alexander  v.  Worthing- 
ton ;  9  Iredell,  288,  Battle  v.  Speight. 

Hilt,  it  is  claimed,  that  a  collocation  of  the  wills  act,  with 
the  law  rela:ting  to  executors  and  administrators,  and  the 
statute  of  distribution,  when  construed  in  '^pari  materiay^  as 
part  of  the  same  system,  will  authorize  the  implication  that 
it  was  intended  the  widow  should  take  the  share  she  would 
have  inherited  had  her  linsband  died  intestate,  if  she  should 
refuse  to  take  under  his  will ;  on  the  other  hand,  it  is  asserted 
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that  M)  mnch  of  the  testator's  property  as  he  has  devised,  is 
withdrawn  from  the  statute  of  distributions;  else,  if  he  died 
childlecs,  no  bequest  he  may  have  made  to  a  relation  or  for 
a  benevolent  object^  could  avail  to  the  legatees.  This  argu- 
ment places  the  question  on  the  strongest  ground  that  can 
be  taken  to  sustain  the  proposition  assumed,  and,  unless  it 
can  be  satisfactorily  disposed  of,  must  produce  very  great 
doubt  upon  the  general  question. 

The  wills  act,  we  have  already  said,  is  clear  in  its  terms. 
We  find  no  ambiguity  in  any  one  of  the  sections  to  which 
our  attention  has  been  directed.  While  it  permits  a  testa- 
tor to  devise  his  property  as  he  pleases,  the  power,  more- 
over, is  subject  to  the  provisions  of  the  act  itself;  and 
while  it  saves  all  rights  accrued  under  prior  statutes,  those 
rights  must  have  vested  by  the  death  of  the  testator,  whose 
will  had  not  yet  been  probated.  The  law  relating  to  admin- 
istrators and  executors  is  alike  plain  and  simple:  though 
tiection  175  expressly  makes  the  widow  next  of  kin  to  her 
husband,  should  he  die  intestate,  without  children,  and  per- 
mits her  to  inherit  accordingly. 

It  IS  very  ingeniously  argued  that  some  of  the  sections  of 
the  statute  of  descents  and  distributions  are  in  conflict  with 
previous  enactments,  and  can  not  be  reconciled,  unless  the 
construction  claimed  by  the  plaintiffs  is  admitted.  The 
act  of  1853  upon  this  subject  does  not  differ  from  that  of 
1831,  and  the  amended  statute  of  1885,  which  were  in  force 
when  the  will  wa«  made.  By  section  4  it  is  declared,  'if 
any  person  shall  die  intestate  leaving  any  goods,  chattels,  or 
other  personal  estate,  they  shall  be  distributed  as  is  pre- 
scribed in  section  2,  saving,  however,  to  the  widow  such 
right  as  she  may  have  to  any  portion  thereof."  The  lan- 
guage of  the  last  section  is,  "if  there  be  no  children,  or  their 
legal  representatives,  the  estate  shall  pass  to,  or  be  vested  in 
the  husband  or  wife,  relict  of  such  intestate,  during  his  or 
her  natural  life."  If  we  compare  these  clauses,  we  are  not 
satisfied  that  section  46  of  the  wills  act  is  to  be  modified  op 
limited  in  its  operation  in  any  other  manner  than  the  words 
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used  would  naturally  import.  In  section  2  we  find  the  line  of 
descent  is  fn^ren,  and  a  lif^  estate  saved  to  the  husband  or  wife, 
as  either  may  survive  the  other;  and,  although  section  4 
refers  to  it  to  regulate  the  division  of  the  personal  estate,  it 
is  expressly  qualified  by  reserving  to  the  widow  all  her 
rights.  We  must  look,  then,  to  the  law  "relating  to  exe- 
cutors and  administrators/'  to  ascertain  what  those  rightB 
were.  A  portion  of  the  husband's  estate,  we  find,  is  not  to 
be  inventoried,  as  it  does  not  pass  to  his  representatives  in 
distribution,  such  as  household  furniture,  wearing  apparel, 
and  a  suitable  allowance  to  the  wife;  and  the  residue  is 
disposed  of  by  section  175,  already  alluded  to. 

We  can  not  discover  any  discrepancy  in  the  foregoing 
acts  whether  we  consider  them  separately  or  in  conjunction 
— ^in  their  letter  or  spirit — ^nor  is  there,  in  our  apprehension, 
any  difficulty  in  giving  to  each  their  appropriate  meaning, 
without  doing  violence  to  either.  If  we  should  admit  the 
construction  of  the  plaintiffs'  counsel  to  be  correct,  that  all 
personal  property  devised  is  ^^ipso  facto*^  withdrawn  from 
distribution,  and  thereby  defeats  the  widow's  claim,  we 
must  decide  the  husband  -may  disinherit  his  wife,  and  pre- 
vent the  operation  of  the  law  that  makes  her  his  next  of 
kin;  and  may  it  not  follow  that,  as  the  wife's  right  to  dower 
is  equally  the  creature  of  the  law  with  her  right  to  a  share 
of  the  personal  property,  if  the  husband  can  repudiate  the 
one,  he  may,  in  like  manner,  destroy  the  other,  for  there 
does  not  seem  to  be  any  distinction  between  them  by  sec- 
tions 44  and  4,j  of  the  wills  act. 

There  can  be  no  difficulty,  we  think,  in  arriving  at  the 
conclusion  that  it  is  the  intention  of  the  statute  to  provide 
for  the  widow,  at  all  events,  from  her  husband's  estate;  to 
allot  to  her  a  certain  portion  of  his  personalty,  in  addition 
to  her  ordinary  interest  in  the  realty,  that  is  not  to  be  af- 
fected by  any  disposition  he  may  make  by  his  will.  If  he 
die  intestate,  there  is  manifest  propriety  that  she  should  re- 
ceive a  liberal  allowance;  and  should  he  devise  his  estate, 
without  providing    as  generously  for  his  widow  as  did    the 
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statutes,  she  should  have  the  option  to  abide  by  the  will  or 
take  her  portion  at  law.  The  election  to  receive  less  than 
her  legal  allowance  shonld  be  hers.  The  husband  ou^ht 
not  to  impose  it  upon  her;  and.  therefore,  it  is  that,  before 
any  election  is  made,  the  probate  judge  is  required  to  ex- 
plain to  her  "the  provisions  of  the  will  and  her  rights  under 
it,  as  well  afi  at  law."  As  if  to  place  the  intention  of  the 
legislature  beyond  doubt,  section  40  of  the  wills  act  makes  it 
the  further  duty  of  the  judge,  in  case  'the  widow  is  unable 
to  make  her  election,  from  insanity  or  imbecility  of  mind, 
to  appoint  some  suitable  pereon  to  ascertain  the  value  of 
the  provision  made  for  her  by  will,  in  lieu  of  the  provisions 
made  by  law,  and  the  value  of  her  rights,  by  law,  in  the 
estate  of  her  husband;  and  if,  on  the  report  of  the  facts,  it  is 
found  that  the  devise  in  more  valuable  than  her  legal  allow- 
ance, the  court  may  make  an  election  for  her." 

The  husband  executes  his  will,  subject  to  the  law  in 
force  when  it  shall  take  effect,  and,  therefore,  his  devisees, 
can  not  cemplain.  He  might  have  cut  off  his  heirs 
without  any  token  of  remembrance.  Not  so  with  his 
,  wife;  her  right  is  paramount;  it  depends  not  upon  his  kind- 
ness, much  less  his  caprices.  The  history  of  the  legislation 
M  our  State  is  but  a  commentary  upon  the  policy  that  pub- 
lice  sentiment  has  hitherto  vindicated  in  its  largest  expres- 
sion. If  we  refer  to  the  ordinance  of  1787,  the  laws  of  1795, 
1805,  1808,  1810,  1816,  1824  and  1831,  we  find  the  widow  is 
allowed,  at  one  period  one-third,  at  another,  one-half,  and, 
at  another,  the  whole  of  the  husband*s  personal  estate  sub- 
ject to  distribution,  if  he  died  intestate;  though  it  is  not 
until  the  statute  of  1840  that  the  provision  is  introduced, 
securing,  under  all  circumstances,  her  rights  at  law;  and 
this  hitherto  unknown  provision  indicates  very  clearly  that 
if  the  widow  was  mot  protected  by  prior  statutes,  thereafter 
there  should  be  no  doubt  what  her  rights  really  were,  and 
how  they  should  be  protected.  Whether  her  husband  died 
testate  or  intestate,  the  rule  was  now  established,  that  if  ho 
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left   no  children,  »he  should    succeed    to  hk  whole  persoual 
estate  subject  to  distribution,  as  next  of  kin. 

It  is  said  that  this  construction  endows  the  widow  at  the 
expend  of  those  more  worthily  entitled  to  legal  favor.  It 
is  not  our  province  to  vindicate  the  motives  of  those  who 
framed  this  series  of  statutes;  sufficient  it  is  if  we  ascertain 
their  intention  to  be  clear.  But  if  it  were  necessary  to  do  so, 
we  think  the  i*elation  she  sustains  to  her  husband  is  equally, 
if  not  more  favorably,  to  be  regarded  than  that  of  collateral 
heirs — persons  who  are  not  in  the  line  of  immediate  descent, 
having  no  inheritable  blood  as  such,  perhaps  never  in  sym- 
pathy with  the  decedent,  or  even  known  to  him  person- 
ally; and  it  is  well  said  by  the  court,  in  Darrah  et  al.  v. 
McNair,  1  Ashmead,  238:  "In  a  country  like  this,  where, 
in  most  instances,  the  estate  of  the  husband  is  the  result  of 
the  mutual  industry  of  the  husband  and  the  wife,  she  would 
naturally  be  an  object  of  primary  consideration,  and  the 
effect  of  any  law  which  would  estimate  her  rights  as  inferior 
to  the  collateral  relatives  of  her  husband,  could  hardly  be 
supposed  to  be  so  intended  by  the  legislature." 

Ohio  is  not  alone  in  her  legislation  upon  this  important 
and  interesting  subject. 

There  has  been  a  similar  statute  in  Kentucky.  It  is  a 
part  of  the  earliest  legislation  of  that  State,  dating  back  to 
1797,  see  1  LittelPs  Laws,  617,  to  which  the  court  of  errors, 
7  B.  Mon.  112,  Tibbs  v.  Tihbs'  Ex.,  has  given  the  same  con- 
struction as  we  have  given  to  our  own.  So,  also,  in  Vir- 
ginia, 6  Call.  101,  Bernard  v.  Hipkins,  and  8  Leigh,  4(M), 
Kinnaird  v.  Williams,  under  the  statutes  of  descents  of  1792. 

We  are  not,  then,  required  to  give  an  unnatural  or  forced 
construction  to  the  laws  which  compose  our  present  system 
of  descent  and  distribution,  including  the  wills  act,  when 
we  take  their  literal  meaning  as  our  guide.  We  may  well 
suppose  it  was  the  desire  of  those  who  framed  them  that 
they  should  be  understood  in  the  ordinary  sense  of  the  plain 
and  simple  language  in  which  they  were  written.  They 
were   enacted    to  furnish  a  rule    ni>on  which    all  might    rely 
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who  mistained  the  relation  of  hufibaud  and  wife,  anceBtoi* 
and  heir,  however  imperfect  may  have  been  their  legal 
knowledge;  more  than  all,  to  save  the  widow  from  the  iin- 
kindness  or  perversity  of  her  husband,  as  well  as  the  peglect 
of  heirs,  not  of  his  body,  and  allied  to  her  by  no  ties  of 
blood. 

In  the  case  before  us,  had  we  not  been  convinced  that  the 
will  mu8t  take  effect  under  the  law  in  force  when  the  teeta- 
lor  died,  and  not  at  the  time  he  made  it,  we  might  yet  have 
l)een  spared  the  discussion  of  the  question,  as  the  present 
statute  was  passed  before  the  testator  made  his  codicil.  This 
act,  which  recognizee  and  reaffirms  the  orijjinal  will,  is  a  re- 
publication of  it  to  every  le^al  intent,  and  brings  the  will 
within  the  operation  of  the  law  of  18r)2.  C>  •  Johnson  Ch'y, 
375,  Moores  v.  White ;  14  Pickering,  534,  Haven  v.  Foster. 

*^It  has  been  long  settled,"  says  Mr.  Williams,  in  his  pro- 
found work  "On  the  Law  of  Executors  and  Adminiati'ators.'* 
"that  the  republication  of  a  will  is  tantamount  to  the  mak- 
ing of  that  will  de  novo;  it  brings  down  the  will  to  the  date 
of  the  republishing,  and  makes  it  speak,  as  it  were,  at  that 
time."  "In  short,  the  will  so  republished,  is.  a  new  will." 
1  Williams,  119,  ch.  4,  sec.  2. 

We  conclude,  therefore,  that  Mrs.  Ross  is  entitled  to  all 
the  personal  estate  of  the  testator  subject  •  to  distribution ; 
that  it  vests  in  her  as  next  of  kin.  and  her  husband  could 
not,  by  any  devise  in  his  will,  deprive  her  of  the  full  share 
given  her  by  law,  if  he  had  died  intestate. 

The  questions  raised,  how  the  bequests  to  charitable  pur- 
poses are  to  be  paid  if  the  whole  personal  estate  is  decreed 
to  the  widow,  and  upon  what  de^^cription  of  property,  thi^ 
are  to  be  charged,  we  do  not  think  are  Involved  in  thia  lit- 
igation, except  so  far  as  to  exclude  them  from  any  claim 
upon  the  personalty.  If  the  widow's  rights  can  not  be  im- 
paired by  the  husband's  will,  the  legacies  he  may  have  be- 
queathed, so  far  as  they  affect  the  personalty,  must  depend 
upon  the  generosity  of  the  wife  to  requite  the  testator's  be- 
nevolent   intention.     Whether    they   can  be    chai'ged    upon 
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the  realty  we  need  not  decide,  afi  the   point  is  not  before  us 
and  could  not  arise  in  this  controversy. 

A  decree    will    be,  therefore,  entered    in  accordance  with 
the  principles  we  have  indicated. 


M.  D.  Potter  &  Co.  v.  Steamboat  Monarch. 

(No.  6.423.) 

A  steamboat  is  liable,  under  the  watercraft  law,  for  the  printed  bills 
of  fare,  bill  heads,  notices  to  consignees,  advertising  cards,  bills  and 
posfiers,  when  furnished  for  the  use  of  the  boat  and  on  her  credit  at 
the  request  of  «the  master;  she  is  not  liable,  however,  for  the  ex- 
pense of  newspaper  advertisements. 

Special  Term. — An  action,  under  the  watercraft  law,  to 
recover  for  supplies  furnished  on  board  the  boat.  The  items 
were:  1st.  For  bill  heads  used  in  the  making  out  of  the 
boat's  bills  of  freight;  2d.  Bills  of  fare,  used  for  table  pur- 
poses; 3d.  Bills  or  notices  to  consignee's  of  the  arrival  of 
freight;  4th.  Cards,  intended  for  distribution  on  the  boat; 
5th.  Large  bills,  or  posters,  for  advertising  her  time  of 
starting,  etc.;  6th.  Small  bills  of  a  similar  description,  for 
general  distribution;  7th.  Advertising  in  the  newspaper  the 
hours  of  departure  and  arrival.  The  defense  admitted  that 
the  firet,  second,  and  third  items  were  justly  chargeable 
against  the  boat  as  supplies;  that,  as  to  the  others,  though 
the  owners  might  be  liable,  the  boat  could  not  be  sued  ob 
them  in  her  own  name. 

Dodd  &  Huston  and  J.  H.  Gretzendanner,  for  plaintiffs. 

Coffin  &  Mitchell,  for  defendant. 

Spkncer,  J.  The  first  section  of  the  watercraft  law  pro- 
vides, "that  steamboats  and  other  watercrafts,  navigating 
the  waters  within  or  bordering  upon  this  State,  shall  be 
liable  for  debts  contracted  on  account  thereof  by  the  master, 
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owner,  steward,  consignee,  or  other  agent,  for  materials, 
supplies,  or  labor  in  the  building,  repairing,  furnishing  or 
equipping  the  same."  The  second  section  provides,  that  **anj 
person  haying  such  demand  may  proceed  against  the  owner 
or  owners  or  master  of  such  craft,  or  against  the  craft  itself." 
In  the  case  of  the  canal  boat  Huron  v.  Simmons,  11  Ohio, 
458,  supplies  furnished  by  the  steward  were  held  within  the 
law;  in  the  case  of  Lewis  v.  Schooner  Cleveland,  12  Ohio, 
341;  it  waA  held,  seaman's  wages  might  be  recovered  against 
the  boat  as  money  due  for  labor  in  the  boat's  equipment; 
and  in  the  case  of  the  Schooner  Argyle  v.  Worthington,  17 
Ohio,  460,  an  agreement  to  collect  charges  on  cargo  deliv- 
ered was  enforced  as  part  of  the  contract  for  the  transporta- 
tion of  goods.  In  the  first  of  these  cases,  the  judge  who 
delivered  the  opinion  re/narks  that  the  law  on  the  subject 
was  remedial  in  its  character,  and  should  receive  an  equita- 
ble construction,  inasmuch  as  it  is  intended  to  furnish  a 
remedy  against  the  boat  in  cases  where  the  owners  would 
be  liable,  because  of  the  difficulty  of  determining  who  the 
owners  might  be. 

Further,  it  has  been  held  by  Judge  Storer  that  a  contract 
made  with  the  captain  of  a  boat  to  recompense  parties  who 
had  .saved  property,  fell  within  the  equity  of  this  statute. 
In  view  of  these  various  decisions,  I  do  not  conoeive  that  it 
would  be  straining  the  law  to  hold  that  all  the  items  of 
the  account,  excepting  the  publication  in  the  newspaper, 
were  supplies  within  the  meaning  of  the  statute.  It  is  not 
for  the  party  furnishing  these  bills  or  cards,  furnished  on  the 
boat  for  her  use,  in  connection  with  her  navigation,  to  in- 
quire whether  they  were  to  perform  their  service  strictly  on 
the  boat  or  elsewhere.  Judgment  for  the  amount  of  all  the 
items,  except  the  advertising  account.* 


*Thi8  Judgment  was  subsequently  atfirmed  in  general  term  and  in  the 
supreme  court. 
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(No.  7,397.) 

When  a  contract  is  rescinded  by  the  act  of  one  party,  or  by  decree 
of  a  competent  court,  the  other  party  must  be  remitted  to  the  same 
condition  he  was  in  when  the  contract  was  made.  If  he  has  paid 
money,  in  pursuance  thereof,  it  must  be  refunded.  If  he  has  made 
improvements,  he  must  be  reimbursed  for  their  value. 

Special  Term. — On  demurrer  to  petition.  The  plaintiff  is 
the  assignee  of  William  V.  Barr,  and  seeks  to  recover  upon  a 
contract  entered  into  between  Barr  and  the  defend- 
ants, dated  May,  24,  1848,  by  which,  in  consideration  that  he 
(Barr)  should  pay  toid  defendants  five  hundred  dollars,  in 
cash,  and  certain  notes  given  by  the  defendants  and  others 
to  Joseph  Taylor  for  the  purchase  of  a  tract  of  land  in  Vir- 
ginia, they  would  convey  to  Barr  one-third  of  the  land.  These 
notes  were:  one  for  five  hundred  dollars,  due  May  4, 
1849;  one  for  eight  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  due  May  4,  1850;  another  for  the  same  amount, 
on  the  4th  of  May,  1851;  one  for  six  hundred  and  thirty-three 
dollars  and  thirty-three  cents,  due  May  4,  1852,  and  another 
for  two  hundred  dollars,  due  at  the  same  time.  The 
legal  title  to  the  whole  tract  is  that  'held  by  the 
defendants,  and,  by  the  contract  with  Barr,  he  was  to 
have  possession  of  the  land,  with  the  liberty  to  cut  timber  upon 
the  whole  tract  for  the  use  of  his  saw  mill.  The 
petition  alleges  that  Barr  paid  five  hundred  dollars  in  cash,  the 
note  due  May  4,  1849,  for  five  hundred  dollars,  and  that  due 
May  4,  1850,  for  eight  hundred  dollars  and  thirty-three  cents. 
But  before  the  maturity  of  the  last  three  notes,  Barr 
became  embarrassed,  and  was  unable  to  meet  the  payments. 
Whereupon  in  May,  1853,  no  further  efforts  having  been  made 
to  discharge  the  debt,  the  defendants  sold  and  con- 
veyed the  property  described  in  the  contract  to  the 
Cincinnati  and  Hillsboro  Railroad  Co.,  for  twenty-eight  thous- 
and dollars  in  their  capital  stock,  which  stock  was  secured 
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by  the  defendants,  and  appropriated  to  their  ufie.  They  deny 
th^  right  of  the  plaintiff  to  recover  any  portion  of  the 
amount,  and,  before  Barr  assigned  the  contract  to  plaintiff, 
they  refused  to  allow  any  part  to*  him.  The  petition  closes 
with  a  prayer  for  judgment  for  the  amount  of  Hillsboro  stock 
due  to  the  plaintiff  by  the  terms  of  the  contract,  which,  it  is 
averred,  is  one-third  thereof,  deducting  the  defendant's  notes 
not  yet  paid,  with  interest. 

R.  D.  &  J.  H.  Handy,  for  plaintiff. 

S.  J.  Thompson,  for  defendants. 

Stoker,  J.  To  sustain  their  demurrer  it  is  claimed  it  is 
shown  by  the  petition  that  the  plaintiff's  assignor  was  in  fault 
for  the  non-performance  of  his  contract,  when  this  action 
was  brought,  and  can  not,  therefore,  require  the  de- 
fendants to  perform  their  part  of  the  agreement.  We  have 
been  referred  to  many  familiar  cases,  where  it  has  been  held 
"that  a  person  who  has  refused  or  neglected  to  perform  the 
condition  on  his  part,  on  which  the  title  was  to  rest,  can  not 
recover  any  payments  he  may  have  made."  We  admit  the 
rule  as  found  in  9  Cowan,  46;  13  Johns.  359;  20  Johns.  23; 
1  McLean,  242;  5  Ohio,  375,  380;  5  Barb.  414;  Story's  Equity, 
sec.  109;  Sugden  on  Vendors,  245;  12  Ohio,  193,  There  must 
be  a  performance,  or  a  tender  of  performance,  before  either 
party  can  hold  the  other;  but  if,  when  the  period  of  performance 
arrives,  the  party  bound  to  convey  has  put  it  out  of  his  power 
to  perform,  the  other  party  is  excused  from  any  further  duty, 
either  by  payment  or  an  offer  to  pay.  The  law  re- 
quires no  one  to  do  a  vain  thing,  and  when  it 
18  evid«Qt  the  person,  to  whom  the  offer  to  perform  is  to  be 
made,  can  not  comply  with  his  obligations,  but,  on  the  contrary, 
the  other  party  has,  by  his  own  acts,  prevented  a  compliance, 
there  need  be  no  tender,  as  that  ceremony  would  be  a  mere 
form.     Co.  Lit.  206. 

In  this  case,  it  d«es  not  appear  that  time  was  not  made 
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the  essence  of  the  contract,  and  without  deciding  whether,  un- 
der a  state  of  facts  presented,  a  specific  performance  would 
be  decreed  or  not,  it  is  evident  that  Barr,  if  he  had 
offered  to  pay  the  balance  due  on  the  notes,  in  May,  1853, 
could  not  have  obtained  a  title  to  the  property  described  in 
the  contract,  and  could  not,  therefore,  be  regarded  as  in  de- 
fault. 

But  it  is  admitted  that  the  defendants  have  rescinded  the 
contract  with  Barr,  so  far  as  they  were  able,  and  now  claim 
to  hold  the  property  or  the  proceeds  as  their  own.  The 
plaintiff,  therefore,  must  be  placed  "in  statu  quOy^'  and  is 
entitled  to  be  restored  to  all  he  has  lost.  A  court  of  equity 
will  not  rescind  a  contract  for  the  purchase  of  lands,  unless 
the  party  asking  the  decree  places  the  other  in  the  same  con- 
dition, as  he  was  before  the  contract  was  made,  and  we  must 
apply  the  same  rule  to  this  case.  5  Ohio,  386,  Reed  v.  Mc- 
Grew;  6  Gill  and  John.  424,  Griffith  v.  Fred.  Co.  Bank;  1 
Denio,  69 ;  Mason  v.  Bovet. 

With  these  views  of  the  law  of  the  case,  we  must  hold  the 
plaintiff  has  made  out  a  cause  of  action.  Whether  it  will 
enable  him  to  recover  one-third  of  the  stock  taken  by  the  de- 
fendants, deducting  the  amount,  with  interest,  which  Barr  was 
bound  to  pay;  or  whether  he  is  allowed  to  recover  only  the 
sums  paid  under  the  contract  to  the  defendants  and  Taylor, 
by  himself,  we  need  not  now  determine. 

The  demurrer  is,  therefore,  overruled,  and  the  defendants 
have  leave  to  answer. 

Demurrer  overruled. 
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Ex-PARTB  Bessie  Everts. 

(No.  9,867.) 

Th9  defendant,  a  minor,  and  her  mother,  with  whom  she  lived,  resided 
in  Dayton,  Montgomery  county,  Ohio.  The  relator,  the  father,  sued 
out  a  writ  of  Tuibeas  corpus,  from  the  circuit  court  of  the  United 
States,  for  the  southern  district  of  Ohio,  sitting  in  Cincinnati,  by 
which  the  defendant  and  her  mother  were  compelled  to  attend'  at  the 
sitting  of  that  court.  That  writ  was  dismissed;  and  before  the  de- 
fendant and  her  mother  could  return,  and  while  detained  here,  the 
relator  obtaining  an  interview  with  his  wife,  pretended  to  be,  with 
a  view  to  an  amicable  settlement  of  the  controversy,  caused  a  writ 
of  habeas  corpus  to  be  issued  from  this  court.  The  parties  being 
served,  attended,  and  an  arrangement  was  then  entered  into,  to  ex- 
tend the  time  for  filing  a  return  to  the  writ,  until  the  next  term — 
Held: 

1.  That  this  court  had  acquired  Jurisdiction  to  proceed  with  the  hear- 
ing and  determination  of  the  controversy. 

2.  But  that,  under  the  circumstances  it  was  a  matter  of  discretion, 
whether  it  would  proceed  in  the  exercise  of  its  Jurisdiction,  and 
would  be  influenced  in  that  discretion,  by  a  consideration  of  the 
rights  and  interests  of  the  child. 

2.  That  the  facts  showed  an  abuse  of  the  process  of  this  court,  which 
should  be  corrected  by  dismissing  the  writ;  but  without  costs,  since 
the  day  upon  which  the  writ  was  returnable. 

Special  Term. — On  Jiabeds  corpus. 

The  facts  are  sufficiently  stated  in  the  decigion. 

Tilden,  Rairden  &  Tilden,  for  petitioner. 

Wm.  Johnston  &  John  Howard  for;  respondent. 

Gholson,  J.  A  writ  of  habeas  corpus  was  issued  upon  the 
petition  of  Truman  C.  Everts,  requiring  the  sheriff  of  Ham- 
iltoB  county  to  take  the  body  of  Bessie  Everts,  and  bring  her 
before  a  judge  of  this  court,  and  also  to  summon 
Eloise  M.  Everts,  who,  it  was  alleged,  illegally  restrained  Bes- 
sie Everts  of  her  liberty,  to  show  the  cause  of  her  detention. 
This  illegal  detention  was  alleged  to  be  within  the  city  of  Cin- 
cinnati, and,  of  course,  within  the  Jnrisdiction  of  the  judge  who 
srranted  the  writ. 
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Bessie  Everts  is  a  minor  of  about  the  age  of  eight  years. 
The  petition  who,  on  her  behalf,  has  obtained  the  writ,  is 
her  father,  and  the  party  under  whose  illegal  restraint  she 
is  alleged  to  be  is  her  mother.  It  is  one  of  those  unfor- 
tunate cases  in  which  a  father  and  mother,  who  have  no  other 
tie  to  connect  them,  except  a  child  of  tender  years, 
ar-e  engaged  in  a  dispute  as  to  its  custody.  In  such  a  con- 
troversy the  position  of  the  child  is  aa  much  enlitled  to  regard 
as  that  of  either  of  the  parties,  and  I  feel  it  to  be  my  duty 
to  take  care  that  no  right,  either  of  substance  or  form,  which 
the  law  may  have  provided  as  a  guard  or  protection  for  the 
child,  shall  be  infringed. 

The  matter  to  be  decided  is  an  alleged  illegal  restraint  of 
the  liberty  of  the  child,  involving  the  question  of  the  proper 
custody.  Is  this  matter  one  which  has  a  locality  and  apper- 
tains to  a  particular  jurisdiction,  or  does  it  follow  the  persons 
of  the  parties  contending  for  the  custody?  Has  the  child  no 
interest  or  concern  in  the  forum  which  may  be  selected  for  that 
contention? 

It  has  been  claimed  that,  upon  an  allegation  of  an  illegal 
detention  in  Montgomery  county,  a  judge  of  this  court 
would  be  authorized  to  grant  a  writ  of  habeas  corpus. 
If  there  be  an  alleged  detention  within  the  jurisdiction  of 
this  court,  and  a  writ  of  habeas  corpus  be  awarded,  ite  effect 
can  not  be  avoided  by  a  removal  of  the  party  detained,  and, 
therefore,  it  may  be,  that  the  writ  could  be  directed  to  the 
sheriffs  of  the  several  counties  of  the  State;  but,  as  at  pres- 
ent advised,  I  should  not  feel  authorized  to  award  a  writ  upon 
an  allegation  of  a  detention  in  another  jurisdiction.  If  there 
be  no  authority  to  do  this,  then  it  is  a  right  or  privilege  of 
parties  not  to  be  drawn  into  a  forum  which  the  law  has  not 
appointed  for  the  adjudication  of  questions  in  which  they  are 
interested.  This  right,  or  privilege,  it  may  be  the  duty  of  the 
court  to  protect,  and  this  protection  should  be  extended  to 
every  party  interested. 

A  mother  may  have  the  right  to  a  custody  of  the  child, 
even  as  against  a  father,  and  then  the  child  would  have  a 
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reciprocal  right  to  the  care  and  protection  of  that  mother. 
Whether  these  rights  exist,  may  be  a  question  for  legal  adjudi- 
cation. The  privilege  of  the  forum  to  make  that  adjudication, 
is,  it  appears  to  me,  as  important  to  the  child  as  to  the  mother. 
If,  then,  a  father  or  a  mother  has  the  actual  custody  of  a 
child,  the  jurisdiction  in  which  that  custody  exists 
should  properly  determine  whether  it  should  continue  or  be 
<;haiiged.  I  can  not  understand  how  any  other  juris- 
diction could  interfere  without  a  disregard  of  the  rights  of 
the  child.  Any  other  conclusion  would  place  the  child  in 
the  position  of  a  chattel,  and  its  custody  would  be  decided  as  a 
question  of  ownership. 

Assuming  these  principles  to  be  correct,  I  come  to  con- 
sider the  effect  of  the  temporary  change  of  the  place 
of  custody,  from  Montgomery  county  to  the  city  of  Cincin- 
nati, as  shown  by  the  facts  in  this  case.  It  appears  that  the 
father,  wishing  to  contest  with  the  mother  the  right  to  the 
custody  of  the  child,  obtained  a  writ  of  habeas  corpus  from 
the  circuit  court  of  the  United  States.  In  obedience  to  that 
writ,  the  mother  brought  the  child  from  Dayton,  her  place  of 
residence,  to  this  city.  About  11  o'clock  in  the  morning  it 
was  decided  by  the  circuit  court,  that  the  matter  was 
one  not  proper  for  its  cognizance,  and  the  proceeding 
was  dismissed.  Thereupon,  two  steps  are  taken,  one  by  the 
father  and  the  other  by  his  counsel.  The  father  asks  an  in- 
terview with  the  mother  at  a  place  named,  and  at  the  hour 
of  1  o'clock,  p.  M.,  for  the  purpose  of  an  amicable  adjustment 
of  the  matter  in  dispute.  This  is  assented  to,  and  the  inter- 
view takes  place.  In  the  meantime  the  counsel  without, 
as  Is  alleged,  the  knowledge  of  the  father,  prepares  a  peti- 
tion for  a  writ  of  habeas  corpus,  to  be  presented  to  a  judge 
of  this  court.  After  the  petition  is  prepared,  the  father  is 
railed  out  of  the  room,  in  which  the  interview  is  being  had, 
and  his  affidavit  to  the  petition  obtained.  He  then  returns, 
and  the  conference  continues,  without  anything  being  said  as 
f 0  the  contemplated  step  to  obtain  another  writ  of  habeas  corpus. 
While  the  partiee  are  conferrins:  tocether.  the  sheriff  of  the 
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county  appears  with  a  writ  and  takes  the  child  into  his  cus- 
tody. No  train  of  cars,  in  which  the  parties  could  have  t^^ken 
passage  for  Dayton,  left  before  four  o'clock;  but,  it 
is  alleged,  by  the  mother,  that  it  was  her  intention  to  have 
left,  immediately  after  the  decision,  in  a  private  conveyance, 
which  intention  was  only  abandoned  to  yield  to  the  request  for 
an  interview.  The  next  day  the  child  was  brought  into  court, 
and,  by  an  arrangement  under  its  sanction,  was  placed 
in  the  custody  of  the  mother,  and  Fielding  Lowry, 
who  entered  into  a  recognizance.  The  time  for  making  a  re- 
turn to  the  habeas  corpus  was  extended  to  the  present  term  of 
the  court.  Now  the  parties  appear  and  interpose  an  objection 
to  the  exercise  of  jurisdiction,  under  the  writ  of  habeas  corpus, 
by  a  judge  of  this  court. 

In  some  States  the  privilege  of  nDt  being  sued  out  of  the 
county  of  their  residence,  is  secured  to  citizens  in  the  shape 
of  a  personal  immunity.  In  this  State  any  i^uch  exemption 
is  rather  dependent  on  the  nature  of  the  cause  of  action. 
If,  in  this  case,  the  mother  had  voluntarily  brought  the  child 
to  this  city,  I  see  no  re^ason  to  question  the  propriety  of  institut- 
ing a  proceeding,  by  writ  of  habeas  corpus,  to  determine  as  to 
her  right  to  its  custody,  before  a  judge  of  this  court.  The 
diflSculty  to  be  encountered  arises  from  the  mode  taken 
to  bring  the  mother  and  child  within  the  locality  over  which 
the  jurisdiction  extended,  and  from  the  circumstances  under 
which  they  were  detained  within  that  localitv,  when  thev  michi 
liave  departed. 

A  citizen  of  another  State,  havin*?  a  controversy  with  a 
citien  of  this  State,  at  least  as  to  many  matters,  may  elect 
his  forum;  he  may  require  the  controversy  to  be  decided  in 
a  court  of  the  United  States,  or  in  8  State  court.  In  this 
respect,  as  a  defendant,  his  privilege  is  peculiar,  and  is  not 
enjoyed  by  a  citizen  of  the  State.  Such  a  privilege  has  ever 
been  deciiied  important,  and  is  secured  by  direct  legislation. 
A  citizen  of  another  State  does  not,  therefore,  stand  in  a  posi- 
tion in  which  he  can  claim  any  favor,  which  interferes  with 
a  privilege  of  being  sued     within  a  particular     jurisdiction. 
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which  has  been  secured  to  the  citizens  of  this  State.  He  is 
enabled  to  do  that  by  reason  of  his  privilege  of  suing  in  a 
court  of  the  United  States,  which  a  citizen  of  this  State  can 
not  do,  viz:  compel  those  with  whom  he  has  a  controversy, 
to  leave  the  county  of  their  residence,  and  attend  at  the  place 
in  which  the  court  of  the  United  States  is  held.  It  is  quite 
certain  that  this  privilege  of  the  citizen  of  another 
State,  secured  by  the  constitution  and  laws  of  the 
United  States,  was  never  intended  to  be  used  as  a  means  or 
pretense  to  interfere  with  a  privilege  secured  by  the  laws  of  a 
State,  to  its  own  citizens  of  being  sued  within  a  particular 
State  jurisdiction.  The  courts  of  the  State  can  not  properly 
permit  it  to  be  so  used,  and  when  the  process  of  a  court  of  a 
State  is  employed  for  such  purpose  it  may  very  justly  be  regard- 
ed as  an  abuse  of  such  process.  Every  court  must  have 
and,  in  a  proper  ease,  should  exercise  such  a  power  over  its 
process  as  to  prevent  its  being  used  for  purposes  of  wrong  and 
injustice.  16  M.  &  W.  822;  7  lb.  502;  2  Howard,  S.  C.  65; 
78  E.  a  L.  401. 

It  must  be  observed  that  this  is  not  a  case  in  which  it  can 
be  properly ' said  there  was  no  jurisdiction;  the  actual  pres- 
ence of  the  parties  was  suflicient.  The  granting  of  the  writ 
was  a  matter  of  course  upon  a  general  statement  of .  an  ille- 
gal detention.  Its  service  within  the  jurisdiction  requires  and 
authorizes  me  to  proceed  with  the  inquiry  as  to  the 
matters  in  dispute,  unless  some  reason  be  shown  why  Juris- 
diction thus  obtained  should  not  be  exercised.  It  is  a  ques- 
tion, therefore,  not  of  the  want,  but  of  the  exercise  of  juris- 
diction. When  the  exercise  of  jurisdiction  depends  upon  an 
inquiry  into  an  abuse  of  the  process  of  a  court,  the  result  must 
be  very  much  governed  by  the  particular  circumstances.  The 
abuse  claimed  to  have  occurred  must  be  clearly  es- 
tablished, and  must  involve  an  act  of  force,  fraud  or  wrong, 
on  the  part  of  him  who  has  employed  the  process 
!n  a  mariP'^r  technically  regular,  or  a  clear  violation  of  some 
right  of  the  other  party,  by  which  an  exemption  from  the 
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proceas,   either   generally    or    under    the   circumartances,   ex- 
isted. 

I  am  not  aware  of  any  law  of  the  State,  or  of  any  prac- 
tice, which  would  authorize  me  to  enter  into  an  inquiry  a» 
to  any  privilege  protecting  the  parties  in  this  case,  aa 
suitors  in  the  court  of  the  United  States.  It  will  be  the  bet- 
ter rule  to  consider  such  i  privilege  as  that  of  the  court,  and 
not  of  the  party,  and,  therefore,  the  allowing  or  not 
allowing  the  privilege  to  be  discretionary  with  that  court. 
Magay  v.  Burt,  48  E.  C.  L.;  5  Q.  B.  393;  Cameron  v.  Lightfooi, 
2  W.  Bl.  1,190.  It  is  n(>ither  proper  nor  necessary  that  thi^ 
court  should  guard  and  protect  the  privileges  of  the  circuit 
court  of  the  United  States;  that  court  has  ample  means  and 
power,  which,  in  any  proper  case,  will,  doubtless,  be  exercised, 
to  protect  its  own  privileges. 

Nor  am  I  prepared  to  admit  that  the  being  required  to 
attend  the  court  of  the  United  States,  held  in  thin 
city,  would  preclude  or  prevent  a  service  of  process  from  this 
court  on  parties  so  attending.  Even  where  they  wen* 
wrongfully  sued,  and  thereby  compelled  to  be  present 
in  this  city,  it  would  not  follow  that  there  was  an 
exemption  from  service  of  process,  which  it  would  be  the  duty 
of  this, court  to  regard.  I  incline  to  think  the  same  prin- 
ciple which  governs,  as  decided  in  England,  in  cases  of  arrest, 
must  ai)ply.  "An  illegal  arrest  will  not  protect  a  man  against 
all  his  other  creditors;  but  he  must  still  be  amenable  to  law. 
unless  some  privity  or  collusion  be  shown."»  Hanson  v. 
Walker.  2  W.  Bl.  823;  Robinson  v.  Yewens,  5  M.  & 
W.  148:  69  E.  C.  L.  552,  Hooper  v.  Lane.  But  it  has  also  been 
decided  that  a  party  while  under  an  illegal  arrest,  can  not  b 
lawf'illy  arrested  by  the  same  plaintiff  who  caused  the  illegaf 
arrest.  It  will  be  sufficient  to  authorize  a  discharge  where 
the  first  arrest  was  illegal  by  the  wrongful  act  of  the  party  mak 
Ing  the  second ;  and  it  has  been  held  that  where  a  sher- 
iff, having  in  his  hands  a  legal  and  illegal  writ,  makes  hia 
arrest  under  the  latter,  there  can  be  no  detainer  under  the  form- 
er.   The  party  having  been  arrested  illegally,  by  the  wrong* 
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ful  act  of  the  eheriff,  it  can  not  be  made  available,  for  the  pur- 
pose of  a  detainer  under  legal  process.  Barratt  v.  Price,  9 
Bingh.  566,  23  E.  C.  L.  384;  Hooper  v.  Lane,  59  E.  C.  L.  546, 
550;  6  Ho.  L.  Cas.  443. 

The  rule  is  placed  on  a  broad  ground,  that  if  the  party 
has  been  unlawfully  deprived  of  liberty,  advantage  shall  not 
be  takien  of  the  unlawful  act  to  detain  him.  Bar- 
rack V.  Newton,  41  E.  C.  L.;  1  Q.  B.  655,  657.  The  principle 
has  been  thus  expressed:  "The  author  of  wrong,  who  has  put 
a  person  in  a  position  in  which  he  had  no  right  to  put  him,  shall 
not  take  advantage  of  that  illegal  act."  4  My.  &  Or.  280,  281; 
1  Hare,  299;  1  Bevan,  79;  Cr.  &  Phill.  264;  It  is  an  ap- 
plication  of  the  general  maxim,  that  no  man  shall 
take  advantage  of  his  own  wrong.  "No  party,"  it  has  been 
said,  "can  take  advantage  even  of  his  ignorance  where  it  was 
his  duty  to  have  knowledge,  or  of  his  negligence  and  still  less, 
undoubtedly,  of  his  fraud.  2  CI.  &  Pin.  102,  183,  Bulkley  v. 
Wilson. 

There  can,  I  think,  be  no  doubt  but  that  the  same  prin- 
ciple applies  in  the  case  of  the  service  of  summons,  where 
the  effect  is  to  deprive  the  defendant  of  a  right  or  privilege. 
It  is  not  necessary  there  should  be  an  arrest,  though  it  may 
also  be  said,  at  least  so  faj*  as  the  child  ia  concerned,  personal 
liberty  is  involved  in  this  case — a  point  to  which  I  shall 
have  occasion  to  advert  in  another  connection.  The  point  of 
diflSculty  is,  whether,  in  the  conduct  of  the  party  avail- 
ing himself  of  the  process  of  the  court,  there  has  been  that 
description  of  wrong  or  illegality  which  will  bring  the 
caae  within  the  operation  of  the  rule?  This  is  to  be  determined 
from  the  circumstances  of  the  case.  I  have  no  doubt  there 
may  be  cases  in  which  one  party,  having  sued  another  in  the 
court  of  the  United  States,  and  having  thus  brought 
him  within  the  jurisdiction  of  this  court,  might,  on  the  failure 
of  his  suit,  properly  be  allowed  to  bring  another  in  this  court. 
In  the  absence  of  intentional  wrong,  there  should,  at  least,  ap- 
pear substantial  prejudice.  In  many  cases  there  is  no  sub- 
stantial ground  for  preference  between  one  State  court  and 
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another.  If  an  undisputed  debt  is  to  be  collected,  a  man 
would  hardly  be  heard  to  say  he  preferred  that  a  judgment 
should  be  rendered  against  him  in  Dayton  rather  than  in  Cin- 
cinnati. But  there  are  cases  in  which  as  before  remarked, 
it  may  be  a  matter  of  importance,  and  where  the  right  should 
be  protected. 

In  this  case  the  parties  were  brought  to  Cincinnati  under 
a  proceeding  in  the  court  of  the  United  States,  which  that 
court  refused  to  entertain.  Looking  at  all  the  circumstances, 
I  feel  bound  to  find  tha:  there  was,  on  the  part  of  the  peti- 
tioner, a  conscious  violation  of  the  right  of  the  other  parties, 
which,  but  for  their  presence  so  procured  in  Cincinnati,  they 
would  have  had  to  have  been  proceeded  against  only 
in  Montgomery  county.  The  object  and  intent  of  the  re- 
sort to  a  judjj:c  of  this  court,  was  not  simply  to  contest  the 
right  to  the  custody  ot  the  child,  but  also  to  deprive  the  par- 
ties of  their  right  to  another  forum,  to  which,  but  for  his 
own  act,  thev  would  have  been  entitled.  This,  I  have  no  hes- 
itaticn  in  saying,  \b  an  act  accompanying  the  exercise  of  a 
right  of  suing  in  the  courts  of  the  United  States,  which  a 
State  court  ought  not  to  permit.  It  is  an  advantage  which 
would  be  improperly  gained,  and  the  State  court,  whose  process 
is  used  for  the  purpose,  should  not  allow  such  an  advantage  to 
be  retained. 

There  is  still,  however,  another  point  in  this  caee  of  con- 
siderable diflSculty.  It  has  been  strongly  claimed,  and  ably 
argued,  that  the  objection  to  the  exercise  of  jurisdiction  has 
been  waived.  This  is  not,  as  argued  on  the  other  side,  a 
case  in  which  consent  might  not  give  jurisdiction — for,  as 
before  shown,  there  is  jurisdiction — the  only  question  being 
one  of  discretion  as  to  its  exercise.  The  objection  ought, 
undoubtedly,  to  have  been  taken  promptly  and  the  acts  of 
waiver  in  this  case,  if  judged  by  analogous  acts  of  waiver  in 
ordinary  cases,  would  be  a  sufficient  answer.  Their  effect  can 
be  only  avoided  by  the  peculiar  nature  and  circumstances  of 
the  case. 

There  are  cases  in  which  it  has  been  held,  that  where  per- 
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sonal  liberty  is  in  question,  facts  which  would  amount  to  a 
waiver  under  other  circumstances,  will  not  be  given  that  ef- 
fect. 4  Phill.  744.  I  am  disposed  to  apply  a  like  prin- 
ciple in  this  case.  The  child,  as  before  shown,  must  be  deemed 
to  have  an  interest  in  the  Question  as  to  the  forum  which  is 
to  decide  the  contest  for  its  custody.  I  do  not  think  the 
potitioner  has  a  right  to  claim  that  any  privilege  in  this  re- 
spect, which  the  law  has  secured  to  the  child,  has  been  lost  by 
the  steps  taken  in  this  case.  This  conclusion  has  been  the 
more  readily  reached,  from  the  consideration  that  those  steps 
were  induced  by  the  natural  anxiety  of  the  mother  to  return 
to  her  home  and  friends,  and  that  the  circumstances  by  which 
they  were  attended  prevented  that  deliberate  and  careful  exam- 
ination into  the  effect  they  might  possibly  have,  which  would 
otherwise  have  been  made. 

After  a  full  consideration  of  the  circumstances  f>f  this  case. 
1  feel  bound  to  decline  the  exercise  of  any  jurisdiction  in  the 
matter;  and  the  writ  will,  therefore,  be  discharged;  but  no  costs 
will  be  allowed  which  have  accrued  since  the  day  upon  which 
the  writ  was  made  returnable. 

Writ  diBcharged. 


Mark  Buckingham,  Administrator  of  Emanuel  Hahn,  De- 
ceased V.  Matilda  H.  Carter,  Administratrix  of  Hannah 
Hahn,  Deceased. 

(No.  140.) 

1.  The  husband  must  reduce  the  wife's  choses  in  action  into  possession 
during  her  life-time,  or  they  will  go  to  her  personal  representatives 

2.  The  receipt  of  interest,  or  of  a  part  of  the  principal,  by  the  hus- 
band, during  coverture,  is  not  such  a  reduction.  Nor  does  the  re- 
covery of  a  Judgment  upon  a  note  belonging  to  the  wife,  in  a  suit 
brought  by  husband  and  wife,  vest  the  right  in  the  husband.  If  it  is 
not  collected  in  his  life-time,  it  survives  to  the  wife. 

General  Term. — The   defendant    in   error  filed  her  potition 
in  special  term,   setting   forth   that    Hannah    Hahn,    her    in- 
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testate,  while  covert  with  Emanuel  Hahn,  the  intefitate  of 
the  plaintiff  in  error,  was  possessed,  in  her  right,  of  a  promis- 
sory note,  for  one  thousand  dollars,  given  to  and  held  by  her 
before  her  marriage,  and  was  her  separate  property;  that, 
after  her  marriage,  suit  was  brought  upon  the  note,  in  the 
name  of  her  husband  and  herself,  and  judgment  recovered 
against  the  makers  for  the  amount  due  and  costs;  that, 
after  the  recovery  of  the  judgment,  and  before  execution,  the 
wife  died,  leaving  the  present  administratrix  and  two  other 
sisters,  and  one  niece,  her  heirs  at  law.  After  her  death,  her 
husband  procured  to  be  issued,  in  his  own  name,  as  survivor, 
a  writ  of  scire  facias  to  revive  the  judgment,  which  action,  it 
was  alleged  in  the  petition,  was  then  pending  in  the  court  of 
common  pleas  of  Hamilton  county.  Since  the  return  of  that 
writ  the  husband  has  died. 

It  is  further  stated  that  the  husband  received,  in  his  life- 
time, the  interest  due  upon  the  note,  till  February,  1851,  and 
three  hundred  dollars,  on  account  of  the  principal. 

On  the  case  thus  made,  the  administratrix  of  the  wife  claims 
judgment,  as  the  legal  representative  of  her  sister,  and  asks 
the  aid  of  the  court  to  secure  to  her  the  benefit  thereof. 

The  answer  admits  the  several  allegations  of  the  petition, 
but  sets  forth,  in  addition,  that  an  agreement  was  made  in 
the  life-time  of  Mrs.  Hahn,  between  her  husband  and  the 
maker  of  the  note,  by  which,  in  consideration  of  the  pay- 
ment of  interest  to  him,  further  time  was  given  the 
debtoi«  to  pay  it ;  that  he  placed  the  note  in  the  hands  of 
counsel  for  collection,  and  took  a  receipt  in  his  own  name, 
which,  it  is  stated,  was  delivered  to  him,  by  his  wife,  to  col- 
lect and  appropriate  the  proceeds  to  his  own  use. 

The  case  was  submitted  to  one  of  the  judges  at  special  term. 
On  the  trial  testimony  was  oflFered  to  prove  that  Mrs.  H.  had 
requested  her  husband  to  collect  the  note  and  use  the  proceeds; 
that  she  was  in  delicate  health,  and  her  physicians'  bills,  to  a 
considerable  amount,  were  paid  by  him. 

Buckingham,  the  plaintiff    in    error,    who   is    the  admin 
istrator  of  the  husband,  was  sworn  as  a  witness,  and  testified. 
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under  exceptions  as  to  his  competency.    The  exceptions  were 
sustained,  and  testimony  rejected. 

Tilden,  Rairden  &  Curwen  and  Strait  &  Hollister,  for  plain- 
tiff in  error. 

J.  L.  Minor,  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court. 

The  important  question  to  be  determined  upon  the  facts 
is,  did  the  husband,  during  covei'ture,  obtain  the  legal  owner- 
ship of  the  note,  held  b.y  his  wife?  The  language  of  the 
law,  in  such  a  case,  is  significant.  He  must  have  reduced  the 
chose  in  action  into  possession,  before  he  can  claim  the  property 
by  survivorship. 

Marriage  is  but  a  qualified  gift  to  the  husband  of  the 
wife's  choses  in  action.  If  he  dies  before  he  has  reduced 
them  into  possession,  the  wife,  if  alive — if  not,  her  personal 
representatives — will  be  then  entitled  to  the  proceeds.  Co. 
Lit  351,  a  Thos.  Edition,  3  Vol.  334;  14  Ohio  106,  Curry  v. 
Fulkinson's  Executors. 

This  is  the  universal  principle;  and  the  rule  is  equally  well 
defined  by  which  we  may  ascertain  whether  such  a  reduction 
into  possession  has  taken  place. 

It  is  settled  that  a  mere  intention,  on  the  part  of  the  hus- 
band, to  control  his  wife's  choses  In  action,  confers  no  exclu- 
sive right  to  the  thing  Itself;  nor  will  an  appropriation  of 
the  fund  it  represents,  unless  it  is  absolute  and  unconditional, 
change  the  property.    5  Vesey,  615,  Blount  v.  Bestland. 

Nor  will  the  transfer,  by  the  husband,  of  stock  standing  in 
the  wife's  name,  be  regarded  as  defeating  her  right.  Wild* 
man  v.  Wildman.  9  Vee.  1T4. 

We  suppose  we  may  properly  class  under  these  examples, 
all  the  acts  of  the  husband  tn  the  case  before  us.  indicating 
an  Intention  to  claim  the  note  as  his  own.  his  receipt  of  the 
interest,  as  well  as  a  part  of  the  principal  debt.    These  are  all 
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ronsislent  with  the  idea  that  the  wife  still  retained  the  own- 
ship. 

As  in  Hart  v.  Stephens,  6  Adolphua  &  Ellis  Q.  B.  037,  where 
it  was  held,  If  the  husband  received  the  interest  on  a  note  due 
to  the  wife  before  coverture,  it  did  not  vest  the  prop)erty  of 
this  note  in  him;  but,  at  his  death,  it  survived  to  the  wife. 

It  was  claimed,  however,  that  the  judgment  was  recovered 
in  the  name  of  the  husband  and  wife  against  the  maker  of 
fhe  note,  which  judgment  was  in  force  when  she  died;  and, 
fcsTibsequent  to  her  death,  he  sued  out,  in  his  own  name,  the 
proper  legal  process  to  revive  it. 

We  suppose  the  husband  might  have  brought  suit  in  his 
own  name;  and  if  he  had  obtained  judgment,  he  would  have 
gained  complete  ownership  over  the  claim.  Not  so  when 
the  wife  is  joined  as  plaintiff  in  the  case;  there  is  then  no  change 
of  her  property,  unless  the  husband  shall  have  received  the 
money,  or  otherwise  satisfied  the  judgment. 

"The  naming  or  not  naming  of  the  wife,  in  an  action,  is 
attended  with  material  consequences;  for,  if  she  be  a  party 
and  the  husband  die  after  judgment  is  recovered,  the  judg- 
ment will  survive  to  her,  and  she  will  be  entitled  to  her 
9cire  facias;  but  if  the  action  is  brought  by  the  husband  alone, 
and  he  die  after  judgment,  his  representatives,  and  not  tht* 
wife,  will  be  entitled  to  the  benefit  of  it."  Roper  on  Law  of 
Prop.  2(»9. 

The  precise  question  was  decided  in  Oglander  v.  Baston, 
1    Vernon,  396;  so,    also,    in    3  Atk.  726    anon;  2  P.   Wms. 

496,  Coppin.  v. ;  to  use  the  langu«Tge  in  Nanney  v.  Martin. 

1  Bq.  Cases  Abridg.  68:  "If  Baron  and  femme  have  a  decree 
for  money  in  the  right  of  the  femme,  and  the  Baron  dies,  the 
benefit  of  the  decree  belongs  to  the  femme'' 

This  doctrine  the  English  courts  have  for  two  centuries  held. 
and  still  hold. 

Lord  Hardwicke,  in  2  Ves.  Sen.  677.  Garforth  v.  Bradley, 
examines  the  cases,  and  fully  attirms  the  rule.  The  subsequent 
cases  of  Hornsby  v.  Lee.  2  Maddock.  352,  of  Nash  v.  Nash,  2 
Id.  411,  and  the  very  thoroughly  examined  case  of  Purdew  v. 
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Jackson,  1  Russell,  2,  in  which  the  ancient  and  modern  decis- 
ions are  referred  to,  are  in  strict  accordance  with  the  principle 
we  haye  stated. 

The  decisions  at  law  are  in  harmonj  with  those  in  equity 
Gaters  v.  Madeley,  6  Mees.  &  W.  423;  12  Mees.  &  W.  863, 
Sherrington  v.  Yates. 

In  the  United  States  we  can  find  no  exception  to  the  role, 
as  it  prevails  in  England;  it  is  recognized  in  10  Johnson,  48, 
Schoonmaker  v.  Elmendorf;  2  Sergeant  &  Rawle,  491,  Lodge 
T.  Hajnilton;  16  Mass.  480,  Draper,  administrator,  v.  Jackson; 

2  Johnson's  Ch'y,  132,  McDowl  v.  Charles;  3  Barbour's  Ch'j, 
76,  Craig  v.  Craig. 

In  Ohio,  the  question,  we  suppose,  has  been  settled.  Our 
supreme  court,  in  Dixon's  administrator  v.  Dixon,  et  al.,  18 
Ohio,  113,  held: 

"That  the  wife's  choses  in  action  may  be  reduced  into  pos* 
session  by  the  husband  during  coverture. 

1.  Bj  obtaining  payment. 

2.  By  recovering  judgment  in  hie  own  name. 

3.  By  assignment  to  third  persons,  in  good  faith,  for  a  val- 
Qable  consideration. 

4.  By  substituting  other  securities." 

We  find  in  this  exposition  of  the  law  nothing  to  detract 
from  the  authority  of  any  previous  adjudications;  but,  on  the 
contrary,  a  direct  recognition  of  the  rule,  that  when  husband 
and  wife  join  in  an  action  upon  a  note  due  to  her,  and  re- 
cover judgment,  the  benefit  survives  to  her  at  his  death,  and 
if  to  her,  then  te  her  representatives,  should  she  then  be 
dead. 

We  have  examined,  with  much  care,  the  many  reported 
cafies,  recognizing  and  affirming  the  rule,  and  traced  It  to 
its  origin. 

We  find  no  limitation  or  qualification  of  its  import,  when 
ever  it  has  been  quoted  or  affirmed,  and  we  must  adhere  to  the 
law  as  it  has  been  always  hitherto  expounded. 

One  exception  was  taken  at  the  trial  to  the  ruling  of  the 
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court,  in  rejecting  the  evidence  of  Buckingham,  the  plaintiff 
in  error. 

The  judge  decided  the  witness  was  excluded  by  the  terms 
of  section  313,  and  we  think  he  committed  no  error  in  thus 
deciding.  The  witness  was  within  the  exception  to  section 
310,  and  if  he  had  been  permitted  to  testify,  a  plain  rule  of 
law  would  have  been  violated. 

If,  however,  his  testimony  had  not  been  ruled  out,  it  would 
not  avail  the  administrator  of  the  husband;  it  proved  only 
intentions  expressed  by  inchoate  acts,  and  did  not  tend  to  es^ 
tablish  the  fact  that  the  note  was  reduced  to  his  possession. 

On  the  whole  case,  the  judgment  of  special  term  is  aiirmtd. 

Judgment  affirmed. 


The  Butchers'  Melting  Association  v.  The  CoicifBitciAi. 

Bank  of  Cincinnati. 

(No.  4.836.) 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  enter- 
tained  on  error. 

« 

2.  Exceptions  to  evidence  must  be  such  as  to  advise  the  court  and  the 
adversary  party  of  the  particular  ground  of  objection. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term  of  June,  A.  D.,  1856,  rendered  against 
plaintiff  in  error.  The  facts  are  sufficiently  stated  in  the 
decision. 

Bates  &  Scarborough,  for  plaintiff  in  error. 

King,  Anderson  &  Sage,  for  defendants  in  error. 

Gholson,  J.,  delievered  the  opinion  of  the  court. 

A    petition    in    error  has   been  filed  in    this   case,  and  tlie 
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error  relied  on  ia  founded  upon  ii  charge  given  by  the  court  to 
the  jury. 

The  evidence  in  the  case  is  set  ont,  and  a  part  of  the 
charge,  consisting  of  two  propositions.  The  exceptions  taken 
is  general,  but  we  are  told  that  the  latter  of  the  two  propo 
Mtions  is  the  one  claimed  to  be  erroneous.  The  first  propo- 
sition stated  that  the  chief  question  for  the  jury  was, 
whether  checks  were  drawn  bv  the  authority  of  the  defend- 
ant,  or  whether  they  were  the  private  checks  of  Richard 
Beresford,  who  was  the  treasurer  of  the  corporation.  The 
second  proposition  was  as  to  the  eflfect  of  the  alleged  fact 
that  Beresford  was  a  creditor  of  the  defendant.  To  this 
fact  it  is  claimed  that  due  weight  was  not  given  by  the 
<*harge  of  the  court,  and  that  it  wa«  virtually  excluded  from 
the  consideiution  of  the  jury  in  determining  the  first  proposi 

tiOB. 

Now  we  can  not  see  what  effect  the  indebtedness  of  Ber- 
esford to  the  defendant  could  have  on  his  authority  to  draw 
checks  on  behalf  of  the  defendant,  unless  the  fact  of  such  in- 
debtedness was  known  to  the  plaintiff;  nor,  indeed,  does  it 
clearly  appear  that  it  could  have  effect  then,  unless  some 
fraudulent  complicity  was  claimed,  which  we  do  not  under- 
stand to  be  pretended.  But  in  the  manner  in  which  the  ques- 
tion as  to  the  correctness  of  the  charge  is  presented  on  the 
record,  it  is  not.  we  think,  necessary  or  proper  that  we 
should  enter  into  such  an  inquiry.  A  general  expression 
occurs  in  the  charge  of  a  judge  as  to  the  effect  of  a  particu- 
lar part  of  the  testimony,  which,  it  is  claimed,  may  mislead 
the  jury.  We  think  the  party  making  such  a  claim,  can 
not  upon  a  petition  in  error,  rely  on  a  general  exception  to 
the  charge,  but  should  point  out,  at  the  time  he  makes  the 
exception,  the  effect  which  he  claims  the  particular  point  of 
the  testimony  should  have,  so  as  to  call  to  it  the  attention 
of  the  judge.  Upon  a  motion  for  a  new  trial  it  might  be 
different.  There  the  question  would  be  whether  substantial 
justice  bad  been  done,  and  if  the  action  of  the  judge  affected 
Ihe  case  in  that  respect,  it  would  be  his  duty  to  interfere. 
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But  the  rule  is  otherwise  when  the  exception  la  presented 
as  a  question  of  strict  right  independent  of  the  general 
merits.  Then  the  principles  which  have  been  established 
as  to  what  is  proper  to  be  regarded  upon  a  writ  of  error, 
apply. 

It  has  been  said  on  this  subject,  that  "good  faith  and  the 
convenient  administration  of  justice  require,  that  the  coun- 
sel who  objects  to  evidence,  or  excepts  to  the  opinion  of  the 
judge,  at  the  trial,  should  state  the  particular  ground  of  his 
objection,  for  the  double  purpose  of  calling  the  attention  of 
the  judge  to  the  point  of  the  exception,  and  to  afford  the 
opposite  party  an  opportunity  of  obviating  the  objection  by 
additional    proof,    which,    perhaps,    had    been    inadvertently 
omitted."    20  Johns.  357-302.     "If  he  objects  to  the  learned 
judge's  direction  to  the  jury,  he  must  state  not  merely  that 
he  does  object:  he  must  show  that  the  direction  is  contrary  to 
law,  he  must  show  distinctly  and  specifically  the  ground  of 
his  objection.''    3   Ho.   Ix)rds   Cas.    1,   16.    There  are   cases 
in  which  the  rule  is  not  laid  down  so  distinctly.     1  Howard, 
290,  299.     But  we  think  it  clear  that  a  general  objection  to 
the  charge  of  a  judge  which  consists  of  several  propositions, 
when  the  particular  point  objected  to  is  not  pointed  out,  nor 
the  ground  of  objection  stated,  can  not  avail  upon  a  petition 
in  error.    This  is  particularly  true  where  the  charge   announ- 
ces no  proposition  of  law,  which  can  be  separately  discussed; 
but  is  a  remark  on  the  effect  of  particular  evidence  on  the 
issue  between  parties.     If  a  party  claims  that  such  testimony 
should  have  a  different  or  greater  effect  than  that  given  by 
the  judge,  he  should  call  it  to  the  attention  of  the  judge. 
Any  other  course  would  be  unfair  to  the  judge  and  operate 
as  an  injustice  to  the  other  party,  if  it  were  sanctioned. 
The  judgment  in  ^^his  case  must  be  affirmed. 
Judgment  affirmed. 
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(No.  6,321) 

1.  A  charge,  predicated  on  an  imperfect  statement  of  the  facts  and  cir- 
cumstances bearing  on  the  point  to  which  it  is  directed,  and  which 
excludes  from  the  jury  matters  in  eTldence  proper  to  be  considered, 
should  be  refused. 

2.  Generally,  negligence,  if  not  a  question  of  fact  for  the  jury,  is,  at 
least,  a  mixed  question  of  law  and  fact,  which  it  would  be  improper 
to  take  from  the  jury,  by  the  charge  of  the  court. 

B.  In  a  ease  where  a  question  df  negligence  as  to  the  conduct  of  a 
band  in  the  employ  of  a  railroad  company,  and  as  to  the  conduct  of 
an  engineer  having  the  superyision  of  the  hand,  is  in  dispute,  it 
would  not  be  proper  for  a  court,  taking  certain  of  the  facts  apart, 
from  the  others  and  the  surrounding  circumstances,  such  facts  net 
baving.  in  law,  any  conclusive  and  definite  effect,  to  say  to  a  jury 
that  they  did  constitute  negligence. 

Gb.n'bral  Term. — On  motion  of  defendant  for  a  new  trial 
r€serTed  from  special  term.  The  decision  states  the  facts 
sufficiently. 

King,  Anderson  A  Bage,  for  plaintifiP. 

Fox  &  French,  Curwen  &  Wright,  for  defendant. 

Obolsok,  J.,  delivered  the  opinion  of  the  court 

Thift  action  is  brought  to  reooTer  damages  sustained  by 
an  alleged  act  of  negligence  on  the  part  of  an  engineer  in 
the  eifaployment  of  the  defendant.  The  plaintiff  was  a  fire- 
man also  in  the  employment  of  the  defendant,  at  the  time 
he  sustained  the  injury,  which  was  the  loss  of  an  arm,  while 
engaged  in  what  he  claimed  to  be  an  act  of  duty,  done 
under  the  control  and  direction  of  the  engineer,  a  superior 
officer. 

The  first  question  which  arises  is,  whether  the  case  by  the 
allegations  and  proof,  is  brought  within  the  principle  of  the 
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doctrine  established  in  the  State,  by  the  case  of  Little  Miami 
Railroad  Co.  v.  Stevens.    20  Ohio,  415. 

We  think  that  it  very  clearly  is.  The  plaintiff  was  under 
Tlie  direction  and  control  of  the  engineer,  and  the  negligence 
alleged  is  that  of  the  engineer.  It  consisted,  if  at  all,  in  aii 
act  over  which  the  plaintiff  had  no  control,  and  in  the  doing 
of  which  be  can  not  be  said  to  have  participated. 

The  next  question  is,  whether  the  plaintiff  was  himself  in 
fault.  It  appears,  we  think,  that  he  was  engaged  in  doin^ 
that  which  he  had  before  been  ordered  to  do,  and  at  a  time 
and  place  which,  under  the  circumstances,  made  it  a  proper 
discharge  of  duty  on  his  part.  At  least  such  a  conclusion 
may  be  fairly  and  properly  drawn  from  the  evidence.  This 
makes  a  prima  facie  case  of  not  being  in  fault.  16  Penn.  St. 
463,  Beattv  v.  Gilmore. 

The  remaining  question  is,  whether  there  was  negligence 
in  the  engineer.  And  if  the  plaintiff,  at  the  time  and  under 
the  circumstances  he  received  the  injury,  was  in  the  dis- 
charge of  his  duty,  then,  it  can  scarcely  be  doubted  but 
that  the  engineer  in  moving  the  train  without  notice  or  sig- 
nal, to  the  certain  peril  of  the  plaintiff,  was  guilty  of  negli- 
gence. 

It  is,  therefore,  upon  the  question  whether  the  plaintiff 
was  himself  in  fault  that  the  defense  has  mainly  turned. 
Certain  acts,  or  parts,  of  the  conduct  of  the  plaintiff  have 
be^i  selected,  and  it  is  strenuously  claimed  that  these  con- 
stitute such  negligence  as  to  preclude  the  plaintiff  from 
a  recovery.  The  court  at  special  term  was  requested  so  to 
direct  the  jury,  and  its  refusal  is  now  claimed  to  be  error. 
When  tliese  charojes  were  asked,  the  court,  refusing  them  in 
the  form  they  v/ere  proposed,  modified  them  by  bringing  before 
the  jury  certain  inferences  to  be  drawn  from  the  evidence, 
and  which,  if  drawn,  would  alter  the  conclusion. 

W^ithout  inouirir.g  whether  the  defendant  could  justly 
complain  of  the  moditications  made  by  the  court,  we  think 
it  a  sufficient  answer  to  say.  that  the  charges  asked  were  in 
themselve^s  improper.    On  the  one  side  it  was  claimed  that 
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there  wae  negligence  on  the  part  of  the  engineer,  and  on 
the  other  that  there  was  negligence  on  the  part  of  the  plain- 
tiff.   The    question    of    negligence    was    the    one    involved. 
Would  it  have  been  proper  for  the  court,  taking  certain  of 
the  facts  apart  from  the  others,  and  the  surrounding  circum- 
stances, such  facts  not  having  in  law  any  conclusive  and 
definite  effect,  to  saj  to   the  jury  that  they  did  constitute 
negligence?    Wo  think  in  such  a  case  as  the  present,  neg- 
ligence, if  not  a  question  ef  fact  for  the  jnry,  is  at  least  a 
mixed  question  of  law  and  fact,  which  it  would  have  been 
improper  to  take  from  the  jury  by  the  charges  which  were 
asked.     14  eTohns.  804307;  5  Moore,  Pri.  Ca.  110-126;  59  £ng. 
Com.  Law,  81;  2  Ad.  and  El.  256-261.     It  would  have  been 
very  proper  for  the  court  to  direct  the  jury  as  to  the  premises 
from  which  they  might  draw  their  conclusion  on  the  question 
of  negligence,  but  they  ought  to  have  been  left  to  say,  under 
ail  the  circumstances,   whether  the  negligence  alleged  was 
established. 

And  this  leads  to  what  we  consider  another  fatal  objec- 
tion to  the. charges,  and  the  one  which  the  judge  at  special 
term  evidently  had  in  view  in  their  refusal.  They  are  pre- 
dicated on  an  imperfect  statement  of  the  facts  and  circnm 
stances  bearing  on  the  point  to  which  they  are  directed;  they 
exclude  from  the  consideration  of  the  jury  matters  in  testi- 
mony proper  to  be  considered.  2  How.  S.  C.  483,  Rhett  v. 
Poe.  Several  of  the  charges  are  predicated  on  the  supposition 
that  it  devolved  on  the  plaintiff  as  a  duty,  before  he  en- 
gaged in  the  act  which  led  to  his  injury,  to  give  notice  to 
the  engineer.  Even  if  the  existence  of  any  such  duty  could 
generally  be  considered  a  matter  of  law,  it  might  surely  be 
dispensed  with  in  particular  cases,  and  there  were  circum- 
stances in  this  case  which  were  proper  to  be  considered  by 
the  jury,  showing  that  from  the  conduct  of  the  parties  it  had 
been  dispensed  with,  and  that  the  engineer  must  be  considered 
as  having  knowledge  of  the  position  of  the  plaintiff  at  the  timo 

he  moved  the  engine. 

But  we  do  not  regard  this  view  material,  being* satislied 
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tliat  there  was  no  right  to  ask  the  court  to  charge,  as  a  mat- 
ter of  law,  that  any  such  duty  existed  under  the  circum- 
stances. Whether  the  not  giving  notice  under  all  the  cir- 
camstances  constituted  negligence,  was  a  matter  proper  for 
the  jury. 

We  see  no  reason  to  be  dissatis-fied  with  the  verdict  of  the 
jury,  and  do  not  think  the  defendant  has  been  prejudiced 
by  any  direction  of  the  judge  on  the  trial.  The  motion  -or 
a  new  trial  ought  therefore,  in  our  opinion,  to  be  overrulKd. 

Motion  overruled. 


Denxistoun,    Wood    &    Co.    v.    Merchants'    Bank    of 

Cleveland. 

(No.  9,694.) 

All  facts  necessary  to  constitute  a  cause  of  action  or  defense  should 
be  pleaded.  Frequently  that  must  be  pleaded  which  need  not  be 
proved. 

Special  Term. — On  a  demurrer  of  the  plaintiffs  to  one  of 
the  defenses  of  the  defendant,  and  on  demurrer  of  the  de- 
fendant to  a  reply  of  the  plaintiff  to  the  other  grounds  of 
defense. 

Worthington  A  Matthews,  for  plaintiffs. 

Collins  &  Herron,  for  defendant. 

Gholson,  J.  The  action  is  on  promissory  notes  against 
the  Merchants'  Bank  as  indorser.  The  defense  states  that 
the  notes  were  indorsed  without  value  and  for  collection 
merely,  and  were  fraudulently  put  in  circulation  by  the  Ohio 
Life  Insurance  and  Trust  Company;  but,  it  is  not  alleged 
that  the  plaintiffs  either  gave  no  value,  or  had  notice  or 
knowledge  of  the  fraud.  It  is  claimed  that  proof  of  whai 
is  stated  would  cast  on  the  plaintiffs  the  burden  of  showing 
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that  thej  took  the  DOtes  for  value,  and  in  the  course  of  busi- 
ne«»,  and  that  the  defendant  need  allege  no  more  than  what  it 
would  be  required  to  prove  to  make  out  a  fn-ima  facie  case. 

Independent  of  the  prorisions  of  the  code,  there  certainly 
are  many  ca^es  in  which  to  make  out  a  cause  of  action  or 
defense,  a  party  is  bound  to  allege  in  pleading  more  than  he 
would  be  required  to  prorc.  19  Wend.  368,  Potter  v.  Deyo. 
And  it  is  conceded,  unless  the  rule  is  changed  by  the  code, 
this  is  such  a  case.  It  is  like  a  plea  of  purchase  for  valuable 
eonsideration  without  notice.  To  make  such  a  plea  good  there 
roust  be  a  denial  of  notice,  but  the  negative  need  not  be 
proved. 

I  do  not  understand  the  code  to  make  any  change  in  this 
respect.  The  facts  constituting  a  cause  of  action  or  a 
defense  must  be  stated,  and  it  requires  the  same  facts  to 
constitute  a  cause  of  action  or  defense,  as  before  the  ^ode. 
Whatever  facts  were  essential  and  material  before  the  code, 
to  give  a  party  a  cause  of  action,  or  to  constitute  a  ground 
of  defense,  are  still  essential  and  material,  and  must  be 
stated  in  the  pleading.  The  same  test  applies:  Admitting 
the  truth  of  all  that  is  stated,  is  there  a  cause  of  action  or 
defense?  Applying  this  test,  the  defense  of  the  defendant 
to  which  a  demurrer  has  been  interposed,  can  not  be  sustained. 
It  may  be  all  true,  and  jet  the  plaintiffs  may  be  entitled  to 
recover. 

The  reply  of  the  plaintiffs,  to  which  there  is  a  demurrer, 
sets  up  a  certain  agreement  between  the  Merchants'  Bank 
and  the  Ohio  Life  Insurance  and  Trust  Company,  as  an 
estoppel  to  the  defense  of  the  Merchants'  Bank  in  this 
action.  The  plaintiffs  were  not  parties  to  that  agreement, 
and  were  in  no  way  represented  by  the  Ohio  Life  Insurance 
and  Trust  Company.  They  were  not  induced  to  take  the 
notes  or  to  alter  their  position  by  the  execution  of  that 
agreement.  If  the  agreement  admitted  the  liability  of  thi^ 
defendant  as  fndorser  of  the  notes,  it  would  certainly  be 
strong  evidence,  but  there  is  no  such  admission,  and  even  if 
there  were,  it  would  only  be  evidence,  and  not  an  estoppel 
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to  be  pleaded  as  a  conclusive  bar.  The  transaction  between 
the  Merchants-  Bank  and  the  Trust  Company  fails  in  a  most 
essential  element*  when  it  is  sought  to  be  used  as  an  estop 
pel  bj  the  plaintiffs.  There  would  be  no  reciprocity.  The 
plaintiffs,  being  neither  parties  nor  privies,  could  not  have 
been  bound  by  the  transaction,  and  could  not  rely  on  it  as 
an  estoppel,  by  deed  or  record.  Considered  as  an  estoppel 
in  pais,  or  by  parol,  it  fails,  for  a  reason  equally  obvious^ 
there  waA  no  action  taken  by  the  plaintiffs  in  consequence  of 
the  transaction  between  the  Merchants'  Bank  and  the  Trust 
Company,  and  no  intention  by  those  parties  that  any  such 
action  should  be  taken. 

Under  these  views,  both  of  the  demurrers  must  be  sustained. 
The  defendant  can  amend  by  adding  the  first  defense  to  the 
second,  which  will  make  one  complete  defense,  and  then  thr 
plaintiffs  can  file  another  reply,  denying  the  facts,  or  setting  up 
some  other  matter. 

Demurrers  sustained. 


Robert  Doll  y.  Marcus  Schoenberg. 

(No.  7.595.) 

In  actions  for  malicious  prosecution,  the  question  of  probable  cause  is 
for  the  court  to  decide;  the  truth  of  the  facts,  upon  which  it  is  predi- 
cated, is  for  the  Jury  to  determine. 

Qbnkral  Term. — An  action  to  recover  damages  for  a 
malicious  arrest  and  prosecution  on  a  charge  of  arson.  On 
motion  for  a  new  trial  and  reserved  to  general  term. 

Hassaurek  &  Elliott,  for  plaintiff. 

P.  J.  Sullivan  &  W.  Van  Hamm,  for  defendant. 

Storer,  J.  delivered  tlie  njiinion  of  the  court. 
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This  is  an  action  for  a  malicious  prosecution,  charging 
that  the  plaintiff  was  arrested  upon  the  defendant's  affidavit 
alleging  the  crime  of  arson;  that  he  was  acquitted  after  trial: 
and  that  defendant  had  maliciously  and  without  probable 
cause,  instigated  the  complaint. 

The  answer  is  a  general  denial  of  the  facts  set  forth  in  the 
petition,  but  no  ground  is  stated  on  which  the  right  to  pros- 
».M,ute  the  plaintiff  was  based. 

On  the  trial  before  judge  Gholson,  at  special  term,  the 
court  was  asked  to  charge  the  jury,  among  other  matters, — 

Ist.  That  they  had  the  right  to  determine,  whether  the 
circumstances  proved  justified  the  defendant  in  procuring  the 
plaintiff's  arrest. 

2d.  That  it  was  for  the  jury  to  say  whether  the  defendant 
believed,  or  did  not  believe,  at  the  time  he  caused  the  arrest, 
that  the  plaintiff  set  fire  to  bis  property,  as  his  belief  was 
material  to  the  question  of  fact,  whether  there  was  probable 
«'ause  or  not. 

3d.  That  probable  cause  did  not  exist. 

These  instructions  the  judge  refused  to  give;  but  did 
charge  that  what  was  probable  cause,  whether  it  existed  or 
not  in  each  particular  case,  must  be  decided  by  the  court, 
!)ut  the  facts  upon  which  the  legal  definition  is  to  depend, 
if  not  admitted,  must  be  found  by  the  jury. 

"The  question  is  one,"  he  said,  "of  law  and  fact,  and  the 
duties  of  courts  and  juries  were  well  defined  and  clearly 
understood.  While  the  court  should  not  interfere  with  th(» 
functions  of  the  jury,  that  tribunal  ought  to  be  confined  to 
their  peculiar  office." 

The  counsel  for  the  defendant  pressed  the  court,  it  seems, 
with  many  questions,  but  they  were  substantially  to  obtain 
an  answer  to  the  proposition  they  appear  to  have  assumed, 
that  in  some  way  or  other,  the  jury  had  the  right  to  decide 
what  was  or  what  was  not  probable  cause. 

At  their  request,  the  point  has  been  reservc^l  for  our  opin- 
ion, in  general  term. 
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The  propositioQ  is  a  very  simple  one,  and  to  our  appre 
hensjon,  of  easy  solution. 

When  it  is  said  that  what  is  probable  cause,  is  for  the  de 
cision  of  the  court,  and  the  truth  of  the  facta  upon  which  it 
is  predicated,  for  the  jury,  no  new  doctrine  is  asserted.  It 
is  but  the  utterance  of  what  we  read  in  every  carefully  di- 
j^eated  and  well  reasoned  legal  adjudication  npon  the 
subject. 

There  is  no  doubt  of  what  the  rule  is  in  England,  2  Adolpb. 
and  Ellis,  N.  S.  191.  Panton  v.  Williams,  which  bui'  affirms 
the  law  as  laid  down  in  Cro.  Jac.  193,  Coze  v.  Wirra.  and 
Gro.  Bliz.  871,  Pain  v.  Rochester.  Indeed,  the  doctrine  has 
become  so  undisputed  there  that  he  must  be  a  bold  man 
to  question  it.  In  the  United  States  we  find  a  series  of  de 
ciaions,  asserting  the  same  principle.  24  Pick.  85.  Stone 
V.  Crocker;  2  Wend.  424,  Masten  v.  Deyo;  2  Washington 
C.  C.  8.  463;  Mun  v.  Dupont;  1  Greenleaf,  135,  Ulmer  v. 
Leland;  20  Ohio.  119.  Ash  v.  Mariow. 

But  it  is  said  the  last  case  is  not  decisive  of  the.  question ; 
that  there  are  portions  of  the  opinion  of  the  court,  suscept- 
ible of  different  constructions,  and  verv  well  sustain  the 
ground  assumed  by  counsel,  in  claiming  for  the  jury  the  pre 
rogative  of  the  judge. 

We  have  often  examined  this  reported  case,  and  do  not 
think  when  the  opinion  is  regarded  as  a  whok\  and  its  ser 
eral  parts  carefully  collated,  there  is  any  ground  for  what  we 
mav  term  the  introduction  of  the  new  doctrine,  now  asked 
to  be  recognized.  The  decision  upon  the  main  point  is  very 
clear,  for  the  court  say,  "probable  cause  is  a  mixed  ques- 
tion of  law  and  fact;  and  if  the  facts  are  contested,  the  court 
must  leave  them  to  the  jury,  with  instructions  as  to  what  is 
probable  cause."  This  quotation  certainly  is  in  harmony 
with  the  rule  as  we  everywhere  find  it,  and  although  there 
are  other  passages  of  the  decision,  that  do  not  in  so  direct 
terras  affirm  it,  they  are  explicable  upon  the  idea  that  they 
were  intended  to  meet  different  phases  of  the  argument 
made  by  counsel. 
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Tbc^e  may  have  been  a  want  of  directness  in  stating  the 
precise  rule;  and  when  it  was  stated,  too  much  verbiage 
used  to  explain  it,  perhaps  thereby  obscuring  rather  than 
more  clearly  illustrating  the  point  to  be  determined.  But  a 
parsing  cloud  ought  not  to  hide  the  sun;  when  by  rejecting 
the  shadow  we  learn  at  last  what  is  the  substance. 

We  can  not  appreciate  the  difficulty ,  that  counsel  fre- 
quently seem  to  have  met,  in  reconciling  the  doctrine  to  the 
spirit  of  the  law  which  secures  a  trial  by  jury.  It  interferes 
with  no  such  privilege,  but,  on  the  contrary,  protects,  regu- 
lates, and  gives  ft  all  its  true  value. 

It  but  alBrms  the  legal  axiom,  that  the  jury  have  the  ex- 
clusive judgment  of  the  facts,  proved,  and  the  verity  of  the 
proofs  themselves;  but  they  are  to  receive  from  the  court 
an  exposition  of  the  principle,  by  which  their  determinations 
are  to  be  made.  Thus  is  secured,  and  only  thus  can  b*) 
secured,  the  independence  and  the  usefulness  of  courts  and 
juries. 

And  it  is  no  novel  doctrine,  it  applies  to  every  case,  where 
the  rule  for  damages  in  torts  is  necessary  to  be  stated;  it 
measures  the  degree  of  care  and  diligence,  in  all  fiduciary 
relations,  and  decides  what  is,  and  what  is  not  negligence  in 
the  agent.  It  decides  uqder  the  law  merchant,  what  is  duo 
diligence,  and  what  is  not.  to  hold  a  collateral  party  to  a 
contract  or  to  discharge  him.  Ir  determines  what  is  and 
what  is  not  a  reasonable  time  within  which  agreements 
should  be  fulfilled,  when  the  parties  have  fixed  none  them- 
selves. It  controls  the  duties  of  carriers,  underwriters,  and 
every  class  of  professional  men.  holding  them  liable  or  not 
for  the  performance  of  their  agreement,  whether  involving 
science  or  skill. 

When  we  find  the  principle  thus  pervading  every  depart- 
ment of  the  law,  where  the  action  of  the  court  is  required 
in  the  trial  of  cases,  we  should  not  expect  that  a  suit  for  a 
malicious  prosecution  should  be  an  exception  to  the  estab- 
lished rule. 

There  certainly  is  no  reason  why  it  should  be  so  regarded, 
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aud  we  find  no  respeetablf  authority  that  will  authorize  us 
to  make  it. 

Whenever  personal  rights  are  involved,  the  remedies  for 
their  vindication,  and  what  is  necessary  to  cMistitnte  a  legal 
claim  to  a  recovery,  are  within  the  exclusive  control  of  thf? 
judge.  He  decide«i  what  is  an  assault,  what  is  slander,  and 
so  of  libel ;  and  in  all  criminal  prosecutions  he  alone  defines 
what  are  the  necessary  elements  to  make  the  offense,  from 
simple  larceny  to  homicide.  And  yet  we  are  asked  to  ex- 
elude  the  present  case  from  the  application  of  the  admitted 
maxim : 

Ad  qnesHones  juris,  judex  dicit.  Ad  quest iones  facti,  jurutorcs 
dicunt. 

We  find  no  error  in  the  charge  of  the  judge  or  any  of  his 
rulings,  and  direct  that  the  case  be  remanded  to  the  special 
term  for  judgment  on  the  verdict. 

Cause  remanded  for  judgment  on  the  verdict. 


A.  D.  Grieff  &  Co.  V.  Madison  Cowguill. 

(No.  6,680.)' 

1.  A  merchant  In  Cincinnati  consigned  merchandise  to  his  factor  In 
New  Orleans,  for  sale,  who.  without  the  Instructions  or  advice  of  his 
principal,  shipped  a  portion  of  the  property  to  New  York,  where 
It  was  sold  at  a  loss.  The  factor  is  hound  to  paj'  to  his  principal  the 
market  value  in  New  Orleans  at  the  time  the  property  was  shipped. 

2.  If  the  factor,  at  the  request  of  ihe  principal,  reshlps  to  Cincinnati 
a  portion  of  the  property  sent  to  New  Orleans,  he  has  the  right  to 
retain  tlie  same  in  the  hands  of  his  agent  there,  until  his  lien  for  ad- 
vances is  paid;  and  the  principal  can  not  obtain  the  possession  until 
he  has  paid,  or  tendered  the  amount  of  such  advances;  the  factor 
having  his  lien  for  his  general  balance  oV  account. 

SpecialTekm. — The  plaintiffs  claimed  to  recover  of  the  de- 
fendant a  balance  alleged  to  be  due  to  them  as  his  factors. 
The  account  between  them  was  made  up  of  merchandise  con- 
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8i^ned  by  the  defendant,  and  advances  made  by  the  plain- 
tiffs. 

The  amount  alleged  to  be  due  was  91.641.45,  for  vhich,  it 
ViSLB  admitted,  the  plaintiffs  were  entitled  to  judgment,  unless 
the  defendant's  counter-claim  was  allowed. 

This  counter-claim  arose  upon  the  following  state  of 
facts: 

1.  That  a  part  of  the  property  shipped  from  Cincinnati  to 
New  Orleans  for  sale,  to-wit:  Fiftv-four  firkins  of  butter 
were  sent  by  the  consignees  to  New  York,  without  the  con- 
sent of  the  consignor,  and  sold  there  at  a  less  price  than 
they  would  have  brought,  at  the  time,  at  the  place  of  con- 
signment. It  is,  therefore,  claimed  that  the  loss  in  price,  and 
all  extra  charges  for  freight,  insurance  and  commissions, 
should  be  deducted  from  the  plaintiffs'  account. 

2.  That  the  plaintiffs,  at  the  request  of  defendant,  reshipped 
to  Cincinnati,  from  New  Orleans,  ninety  half  barrels  of 
butter;  but,  instead  of  delivering  the  same  to  the  defendant, 
the  property  was  sent  to  the  consignee  of  the  plaintiffs,  with 
directions  not  to  deliver  to  the  defendant  until  he  should 
pay  a  bill,  drawn  on  him  by  plaintiffs,  for  the  amount  for 
which  they  were  then  in  advance  to  him.  On  the  arrival 
of  the  butter,  the  draft  was  presented,  but  payment  was 
refused;  and  the  property  remained  in  the  hands  of  the 
plaintiffs'  agent  here  until  it  was  sold,  and  the  proceeds 
credited  to  the  defendant. 

This  sale,  it  was  said,  was  made  without  authority,  and  at  a 
less  sum  than  the  market  price,  for  which,  and  all  extra 
commissions,  charges,  etc.,  the  defendant  a&ked  to  recoup. 

Johnston  &  Carroll,  for  plaintiffs. 

Fox  and  Fox  &  J.  L.  Miner,  for  defendant. 

Stoker,  J.  Upon  the  facts  In  this  case  two  questions  are 
presented — 

1.  As  to  the  right  of  the  consignees,  in  New  Orleans,  to 
send  the  property  to  New  York  for  sale. 
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2.  What  was  the  right  of  the  plaintiffs'  agent  in  Cincinnati 
to  retain  the  butter  sent  back  from  New  Orleans,  until  the 
bill  drawn  for  advances  had  been  paid. 

There  can  be  no  doubt,  as  a  general  rule,  that  an  agent 
or  factor  can  not  depute  the  authority,  conferred  upon  hinti 
by  another,  without  the  assent  of  his  principal;  but  where, 
from  the  nature  of  the  trust,  it  can  not  be  expected  that  he 
should  accomplish  it  all  by  his  own  personal  exertions,  he 
will  be  allowed  to  employ  others  to  assist  him;  such  as  & 
deposit  of  goods  with  a  warehauseman,  and  the  employment 
of  brokers,  auctioneers,  and  such  other  agencies  as  are 
necessary  to  secure  the  safe  keeping  of  the  property,  and  effect 
sales. 

And  this  apparent  delegation  of  authority  may  be  re- 
garded as  the  exercises  of  a  power  impliedly  contained  in  his 
appointment,  subject  to  all  the  caution  and  prudence  he  is 
bound  to  exert,  independently  of  the  delegation,  and  not  tc 
exceed  what  is  strictly  proper,  or  is  warranted  by  the  usage 
of  trade.  Smith's  Mercantile  Law,  148;  Dunlap's  Paley. 
177;  17  Mass.  108,  Amory  v.  Hamilton.  But  we  can  find  no 
case  where  a  factor  is  permitted  to  send  the  property  confided 
to  his  care  to  another  port,  unless  by  the  advice  or  assent  of 
his  principal. 

It  seems  to  be  intimated  that  there  is  an  usage,  in  New  Or 
leans,  which  justifies  such  a  course;  but  none  such  is  proved, 
and,  if  it  were  proved,  we  should  be  unwilling,  in  a  case 
like  this,  to  adopt  it  as  a  part  of  the  law  merchant,  as  ir 
violates  the  established  principle,  that  where  the  confidence 
is  personal,  it  can  not  be  assigned  to  a  stranger.  It  was  wel' 
said  by  Lord  Ellenborough,  in  Cockran  v.  Irlam,  2  Maule  and 
Selwyn,  308,  '*A  principal  employs  a  broker  from  the  opinion 
be  entertains  of  his  personal  skill  and  integrity,  and  a  broker 
has  no  right,  without  notice,  to  turn  his  principal  over  to 
another  of  whom  he  knows  nothing." 

We  find,  however,  one  case  in  which  the  doctrine  is  pui 
hypothetically,  and  it  might  seem  the  established  rule  ana 
been    relaxed.    The    court    of    appeals    of    Kentucky,    in    0 
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Dana*  383,  Wallace  et  al.  v.  Bradshaw  et  al.  held  that  the 
established  usage  might,  in  proper  case,  if  satisfactorily 
proved,  authorize  the  factor  to  reship.  If  we  should  grant 
the  soundness  of  the  rule,  thus  affirmed,  we  must  apply  it 
strictly  to  the  case  assumed;  but  we  must  be  permitted  to 
doubt  the  propriety  of  the  rule  itself,  as  well  as  the  reason 
ing  of  the  court.  No  adjudicated  case  is  referred  to,  nor  is 
the  principle  decided,  sustained  upon  any  other  ground  than 
that  of  analogy. 

We  find,  however,  in  Catlin  v.  Bell,  4  Camp.  183,  in  a 
case  where  a  shipmaster,  to  whom  goods  had  been  confided, 
far  transportation  to  the  West  Indies,  and  to  sell  them  on 
the  plaintiflf's  account,  was  not  authorized,  if  they  could  not 
be  sold  at  the  port  of  destination,  to  send  them  to  another 
market.  The  defendant,  having  shipped  the  goods  to  the 
Spanish  Main,  where  they  were  destroyed  by  an  earthquake, 
the  plaintiff  recovered  the  value  of  the  articles,  the  court 
holding  that  the  agent  ''had  no  right  to  hand  over  the  goods 
to  another  person,  and  to  give  them  a  new  destination." 

• 

The  same  doctrine  is  stated  by  Mr.  Smith,  in  a  note  to 
his  excf*llent  work  on  "Mercantile  Law,"  page  148, 
and  in  Dunlap's  Paley,  177,  Story  on  Agency,  sees.  33,  34. 
We  think,  then,  the  plaintiffs  should  be  charged  with  the 
value  of  the  property  sent  to  New  York,  to  be  ascertained 
by  the  market  price  of  similar  property  in  New  Orleans  at 
the  time. 

The  second  question  involves  the  plaintiff's  right  to  retain 
the  property  shipped  from  New  Orleans  to  Cincinnati,  until 
their  advance  was  paid. 

As  the  shipment  was  made  to  Cincinnati  at  the  defend- 
ant's request,  we  suppose  the  plaintiffs  did  not  thereby  part 
with  their  lien,  unless  they  had  voluntarily  delivered  it  to 
the  defendant.  They  certainly  had  the  right  to  accompany 
it  in  person,  or  send  it  in  charge  of  their  agent,  and,  for  all 
practical  purposes,  the  carrier  of  the  freight  and  the  con- 
signee of  the  factors  may  be  regarded  as  holding  such  a  re- 
lation. 
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The  factor  has  his  lien,  not  merely  for  a  particular  advance, 
but  for  his  general  balance  also.  He  never  loses  it  but  by 
his  own  consent,  or  his  neglect  td  enforce  it,  if  it  has  been 
once  legally  vested. 

In  the  case  before  us,  it  Is  proved  the  defendant  was  in- 
debted to  the  plaintiffs  for  their  advance  on  account  of  his 
consignments,  when  the  property  arrived  in  Cincinnati,  and 
came  to  the  possession  of  the  plaintiff's  agent  It  is  claimed 
by  the  plaintiffs,  that  the  whole  amount  of  the  bill  accom- 
panying the  reshipment  was  then  due.  This  is  denied  by  the 
defendant;  but  it  is  immaterial  whether  the  «um  named  in 
the  bill  waB  due  or  not.  It  is  evident  a  considerable  snm  was 
due,  and  it  was  the  duty  of  the  defendant  to  have  tendered 
the  amount  actually  due,  or  that  he  admitted  to  be  due,  be- 
fore he  could  regain  the  possession  of  the  property.  He  re- 
fused to  pay  the  bill,  or  to  make  the  tender,  and  could  not, 
therefore,  object  to  the  plaintiffs'  retaining  the  possession,  as 
their  seouritv  for  advances. 

Nor 'did  the  right  of  the  plaintiffs  to  sell  the  property 
shipped  to  Cincinnati,  for  the  advances,  cease  by  its  arriva* 
there;  they  still  possessed  the  same  power  to  dispose  of  it 
they  had  while  it  was  at  New  Orleans.  But  they  were  bound 
to  sell  at  the  best  price  they  could  have  obtained  in  this 
market,  and  are  chargeable  with  any  sacrifice. 

We  think  the  sales  here  were  fairly  made,  and  the  agents 
exerted  themselves  for  the  benefit  of  all  parties. 

We  charge  the  plaintiffs  with  the  net  amount  of  sales,  de- 
ducting the  alleged  errors  in  tare,  and  all  commissions  that 
may  have  been  charged,  other  than  those  of  the  agent. 

The  pliuntiffs  can  not,  certainly,  sell  the  property  and  take 
it  with  the  agent's  commission,  as  well  as  their  own,  for 
performing  the  same  office. 

With  these  deductions  from  the  balance  claimed  by  plain- 
tiffs, there  will  be  judgment  for  the  residue. 
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John  Huff  v.  Hatch  &  Langdon. 

(No.  6.020.) 

1.  When  a  promissory  note  is  deposited  with  a  banker  for  collection, 
he  becomes  the  agent  for  his  collection,  and  must  use  the  ordinary 
legal  means  to  effect  that  object;  and  if  he  omit  any  duty  necessary 
to  be  performed,  whereby  the  holder  loses  his  security,  he  is  re- 
sponsible to  the  holder. 

2.  As  a  general  rule,  an  agent  intrusted  with  the  transaction  of  busi- 
ness for  his  principal,  is  bound  to  know  the  duties  required  of  him 
by  law,  as  well  as  the  legal  principles  by  which  they  are  restricted. 
This  must,  necessarily,  depend  upon  the  nature  of  the  business  to 
be  done,  and  the  usual  means  to  be  employed  in  doing  it 

Special  Term. — Action  against  bankers  for  neglect.  The 
facts  are  sufficiently  stated  ^n  the  decision. 

r^wis  French,  for  plaintiff. 

Tilden,  Rairden  &  Curwen,  for  defendants. 

Stoker,  J.  The  plaintiff  deposited  with  the  defendants, 
who  were  bankers  in  Cincincati,  and  with  whom  he  transacted 
business,  a  promissory  note  for  collection,  of  which  the 
following  is  a  copy: 

Cincinnati,  October  11,  1854. 

$170.  Sixty  days  after  date,  1  promise  to  pay  to  R.  Ash 
craft,  or  order,  one  hundred  and  seventy  dollars,  for  valut* 
received.  WM.  IRWIN. 

Indorsed:    Richard  Ashcraft. 

When  the  note  became  due.  it  being  unpaid  within  busi 
ness  hours,  one  of  the  defendants  handed  it  to  a  notary  to 
demand  payment  of  the  maker,  and  notify,  if  necesaai^.*  the 
indorser.     The  notary  was  informed,  at  the  same  time,  that 
the  defendant  had  heard   Irwin   was  dead,  and  his  funeral 
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was  then  about  to  take  place,  and  he  requested  the  notary  to 
inquire  as  to  the  fact;  and  if  he  should  find  that  such  whh 
the  case,  he  need  not  call  at  the  late  residepce  of  the  deceased 
for  the  purpose  of  making  any  demand  of  payment,  but  should 
notify  the  indorser  in  the  usual  way. 

This  the  notary  did,  having  ascertained  the  fact  to  be  true, 
as  had  been  stated  by  the  defendant,  and  therefore  returned 
the  note,  with  his  protest,  to  the  defendants,  as  he  had  been 
instructed  to  do,  without  making  any  demand  at  the  domicil 
of  the  deceased. 

The  plaintiff  afterwards  commenced  suit  against  Ashcraft, 
the  indorser,  in  this  court,  and  in  general  term  it  was  held 
that  the  notary  should  have  presented  the  note  at  the  place  of 
residence  of  the  maker,  although  he  was  dead  at  the  time. 
The  indorser  was,  therefore,  discharged,  and  judgment  entered 
In  his  favor. 

It  is  now  sought  to  make  the  defendants  liable  for  their 
neglect  in  giving  the  instructions  above  referred  to.  At  the 
^special  terra,  the  facts  having  been  proved,  as  before  stated, 
the  court  charged  the  jury,  in  substance,  that  the  defendants 
were  the  plaintiff's  agents  to  collect  the  note  deposited  with 
them,  and  were  bound  to  use  the  ordinary  legal  means  to  effect 
that  object.  If,  by  the  custom  of  the  banks  in  the  city,  gener- 
ally known  and  acted  upon  in  the  community,  it  was  usual  to 
hand  notes  to  a  notary  on  the  day  they  become  due,  for 
demand  and  notice,  and  this  was  done  by  the  defendants, 
and  the  notary  should  neglect  his  duty,  or  omit  to  do  what 
the  law  required,  whereby  the  indorser  is  discharged,  the 
defendants  are  not  liable  for  the  loss;  it  must  be  borne  by 
the  notary.  In  such  case,  the  notary  is  not  the  agent  of  the 
defendants.  If,  however,  the  bankers  instructed  the  notary 
as  to  the  course  he  was  to  pursue,  and  directed  that  he 
should  omit  any  duty  necessary  to  be  performed,  whereby 
the  indorser  is  discharged  from  his  liability,  they  are 
responsible  to  the  holder  of  the  security.  Such  directions 
excuse  the  notary,  and  devolve  the  liability  for  loss  upon  the 
hankers. 
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But  it  must  appear,  the  directions  were  pointed  and 
nnequlTOcal.  If  the  banker  merely  advised  the  notary,  it  was 
not  his  dntv  to  make  demand  of  the  note  or  bill,  the  result 
would  be  different.  In  such  a  case  the  notary  would  not  be 
protected  from  the  liability,  aA  he  must,  at  all  events,  pursue 
the  course  required  by  the  law. 

The  amount  of  damages  to  be  assessed  for  the  plaintiff, 
if  a  verdict  should  be  found  in  his  favor,  weirid  be  the 
amount  of  the  note,  with  the  interest  from  the  date  of  it? 
maturity. 

If  the  defendants  should  be  compelled  to  pay  the  amount 
of  the  note,  they  will  be  subrogated  to  all  the  rights  of  the 
plaintiff,  and  entitled  to  any  dividend  to  be  made  by  the 
administrator  of  Irwin. 

A  verdict  was  rendered  for  the  plaintiff  fer  the  amount 
•f  the  note  and  interest.  A  new  trial  is  now  asked  for  the 
defendants,  and  the  principal  reasons  assigned  are  these: 

Ist.  That  the  defendants  were  not  liable  for  acting  upon 
an  erroneous  construction  of  the  law,  if  they  acted  in  good 
faith  in  giving  the  adviee  or  direeticm  to  the  notary. 

2d.  That  the  extent  of  the  insolvency  of  the  maker  of  the 
note  could  not  be  considered  by  the  jury,  but  the  actual  losa 
to  the  holder  should  be  the  measure  of  damages. 

There  can  be  no  doubt,  as  a  general  rule,  that  an  agent 
intrusted  with  the  transaction  of  business  for  his  principal, 
is  bound  to  know  the  duties  required  of  him  by  law,  as  well 
as  the  legal  principles  by  which  they  are  restricted.  This 
must  necessarily  depend  upon  the  nature  of  the  business  to 
be  done,  and  the  usual  means  to  be  employed  in  doing  it. 
Thus,  a  factor,  who  undertakes  to  be  an  insurance  broker, 
is  requii'ed  to  know  something  of  the  course  of  trade,  the 
form  of  policies,  the  nature  of  risks,  the  solvency  of  under- 
writers, and  all  the  general  customs  of  the  place  which  affect 
the  eontract.  And  if  he  omits  to  do  what  he  is  bound  to  de, 
and  less  follows,  he  is  liable.  Story  on  Agency,  sees.  187  and 
191. 

So  a  trustee,  who  ts  employed  to  invest  a  fund,  is  bound 
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to  look  to  the  title  be  i»  reoeiviug,  and  is  charged  with  a 
knowledge  of  the  law  that  creates,  incumbers  or  destroys  it 
For,  it  is  said,  every  agent  ''must  possess  a  competent  degree 
of  skill  to  enable  him  to  perform  the  duties  he  assumes;  if 
he  engages  without  the  requisite  skill,  he  is  a  deceiver,  and 
will  be  justly  liable  for  the  consequences  of  his  incapacity. 
And  not  merely  for  himself,  but  those  also  whom  he  may 
employ  under  him."  Smith's  Merc.  Law,  154.  But  we  sup 
pose  it  can  not  be  properly  held  that  an  agent,  however  he 
may  be  liable  to  his  principal  for  injuries  caused  by  the  want 
of  reasonable  skill  and  diligence  in  the  execution  of  his 
agency,  should  not  be  made  responsible  for  injuries  caused 
by  his  mistakes  in  a  doubtful  matter  of  law.  Bank  of 
Washington  v.  Triplett,  1  Peters,  36;  Mechanics'  Bank  at 
Baltimore  v.  Merchants'  Bank  of  Boston,  6  Metcalf,  27.  In 
the  last  case,  the  rule  is  stated  by  Chief  Jastice  Shaw  with 
great  clearness. 

The  case  before  us  does  not,  we  think,  present  the  ques 
tion  thus  decided.  There  was  no  pretense  that  the  law  was 
doubtful,  or  the  rule  it  prescribed  had  not,  in  similar  cases, 
been  pursued.  Nor  does  the  fact  that  there  was  a  difference 
of  opinion  among  the  members  of  the  court  who  finally  decided 
the  case,  as  to  the  duty  of  the  notary,  change  the  law  as  it 
then  stood,  and  which  the  majority  of  the  judges  must  be 
supposed  to  have  affirmed. 

We  must  apply  the  ordinary  rule  which  defines  the  agent's 
liability,  and  hold  the  defendants  were  respansible  for  their 
omission  to  present  the  note  themselves,  or  through  the  inter- 
vention of  a  notary. 

Their  direction  to  that  oflScer  not  ta  present,  is  equivalent 
to  the  neglect  of  the  parties  to  present  it  themselves.  If 
they  had  not  delivered  it  to  the  notary,  but  had  themselves 
undertaken  to  perform  the  duty  of  presentment,  in  the  same 
manner,  their  liability  could  not,  we  think,  have  been  doabted. 
There  is  no  perceivable  distinction  between  the  character  of 
the  agent  in  either  case. 

The  other  ground  upon  which  a  new  trial  is  asked,  we  do 
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not  think  is  well  taken;  nor  can  it  be  sustained,  we  think, 
on    principle   or   authority,   as   applied    to   the    case   before 

U8. 

In  Hamilton  et  al.  v.  Cunningham,  2  Brock.  350,  Chief 
Justice  Marshall  decided,  after  a  full  examination  of  the 
authorities,  that  the  responsibility  of  an  agent  to  whom 
commercial  papers  have  been  intrusted  for  collection, 
depended  upon  the  law  regulating  principal  and  agent. 
The  actual  loss  sustained  by  the  principal  in  consequence  of 
the  misconduct  of  the  agent,  is  the  amount  of  damages  for 
which  he  is  responsible. 

In  the  case  before  us,  it  was  in  evidence,  that  the  maker 
of  the  note  died  insolvent,  and  his  estate  might  possibly 
divide  a  small  percentage  among  the  creditors,  but  it  might 
not  be  sufficient  to  pay  the  preferred  debts;  and  the  court, 
therefore,  instructed  the  jury  they  might  regard  the  amount 
of  the  note,  if  thev  should  find  the  facts  to  be  true  as  to  the 
insolvency  of  the  deceased  debtor,  as  the  measure  of 
damages;  that  the  possibility  of  a  small  dividend  being 
afterwards  declared,  was  remote,  and  ought  not  to  postpone 
the  right  ef  the  plaintiff  to  recover  for  the  whole  amount  of 
the  note;  and  the  risk  of  any  future  payment  being  made,  he 
ought  not  to  be  required  to  take. 

This  exposition  of  the  law.  we  think,  was  correct.  The 
mere  chance  of  a  future  recovery  of  a  part  of  the  claim  was 
not  the  proper  subject  for  the  consideration  of  a  jury,  as  it 
was  evident,  for  all  practical  purposes,  the  note  had  ne  real 
value.  We  should  certainly  hold  that  the  defendants  might 
be  subrogated  to  all  the  benefits  the  holder  of  the  note  might 
possibly  derive  from  the  decedent's  estate. 

We  believe  we  may  well  extend  the  same  protection  to 
the  defendants  as  we  should  to  a  surety.  Although  the  suit 
against  them  partakes  somewhat  of  an  action  on  the  case, 
It  is.  nevertheless,  founded  in  contract,  in  misdirecting  tba 
agent  In  performing  his  tmst. 

There  is  no  fraud  or  wrong  impnted;  the  whole  claim  If? 
predicated  upon  acts  of  omission  only. 
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The  rule,  then,  that  in  a  case  of  mere  tort,  there  is  neither 
II  contribution  nor  a  subrogation,  does  not  apply. 
Judgment  for  plaintiff. 


William  F.  Irwin  and  Others  v.  The  National  Insur- 
ance Company. 

(No.  6.18§.) 

1.  a  clause  In  a  policy  of  insurance,  authorizing  the  insurer  to  deter- 
mine the  insurance  at  any  time  by  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  premium,  is  yalid;  and  the 
exercise  of  the  right  reberved  by  it  furnishes  no  defense  to  a  party, 
liable  on  the  premium  note,  as  surety  for  the  insured.  In  a  suit  on  the 
note  to  recover  the  unpaid  proportion  of  the  premium,  notwithstand- 
ing the  policy  also  contains  a  provision  that  in  case  of  loss  the 
amount  due  Cdr  the  premium  is  to  be  deducted  from  the  amount  to 
be  paid  by  the  underwriter. 

Gbnbral  Tkrm. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  by  Gholson,  J.,  at  special  term  for  plaintiff, 
upon  the  pleadings  and  an  agreed  statement  of  facts. 
The  action  below  was  brought  by  the  defendant  in  error  to 
recover  the  balance  alleged  to  be  due  upon  a  promissory  note, 
bearing  date  November  2,  1855,  executed  by  J.  F.  Waahington. 
in  favor  of  the  plaintiffs  in  error,  for  the  payment  of  $378 
in  six  months  after  date  and  by  them  duly  indorsed.  It  was 
averred  that  the  note  was  duly  presented  for  payment,  at  the 
proper  time  and  place,  payment  refused,  and  due  notice  given 
to  the  indorsers. 

It  was  averred  in  defense  that  the  defendants  below  were 
mere  sureties  upon  the  note;  that  the  only  consideration  on 
which  it  was  executed  and  delivered  was  the  issuing  of  a 
policy  of  insurance  by  the  plaintiff  below,  in  favor  of  the 
maker  of  the  note,  (and  as  payment  in  advance  of  the  pre- 
mium charged  thereon)  and  of  even  date  therewith,  whereby 
the  plaintiff  caused  said  Washington  to  be  insured  upon  the 
steamer  Ambassador,  for  the  term  of  one  year  from   that 
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date,  in  the  saoi  of  f  3,500  against  certain  penis  tlierem  named 
and  with  certain  privileges  of  nayigating,  etc.;  that  said 
policy  contained  a  stipulation,  reserving  to  the  plaintiff  the 
right  to  terminate  the  insurance  at  any  time  within  the 
period  specified  by  giving  notice  to  that  effect  to  the  assured; 
tliat  the  plaintiff,  without  any  fault  on  the  part  of  the 
assured,  and  before  the  expiration  of  said  year,  that  is,  on 
the  24tb  day  of  July,  1856,  refused  to  be  further  bound  to 
said  insurance,  and  notified  the  assured  to  that  effect,  and 
that  the  policy  was  determined  and  at  an  end.  It  was  fur- 
ther averred  that  the  defendants  had  no  notice  of  the  alleged 
cancelment  of  the  policy;  that  by  a  clause  of  said  policy 
It  was  provided,  that  in  case  of  loss  or  damage  to  the  prop- 
erty insured,  the  premium  note  or  notes,  if  unpaid,  should 
be  paid  out  of  any  sum  of  money  that  might  be  coming  to 
the  assured  for  said  loss;  and  tbat,  by  reason  of  the  cancel- 
ment ef  the  policy,  the  defendants  were  deprived  %{  a' 
security,  of  which  they  might  have  availed  themselves,  few 
the  payment  of  said  note.  The  facts  thus  set  up  in  the  answer 
are  not  traversed  by  the  plaintiff's  reply,  and  were  admitted 
in  the  a«:reed  statement  of  facts.  The  policy  referred  to  in 
the  answer  was  also  admitted  to  be  the  only  contract  of 
insurance  between  the  parties.  Among  other  provisions  therein 
are  the  following: 

**In  case  of  loss,  the  amount  to  be  paid  by  this  insurance 
company  shall  be  such  proportion  thereof  as  the  sum  insured 
herein  bears  to  the  agreed  value  in  this  policy,  which  amount 
shall  be  paid  in  sixty  days,  etc.,  deducting  the  amount  of  the 
premium  note  if  unpaid,  and  all  other  demands  of  the  company 
against  the  said  assured." 

Also,  "It  is  further  agreed  that  this  company  reserves 
the  right  to  determine  this  insurance  at  any  time  by  giving 
notice  to  that  effect  to  the  assured,  er  his  representatives,  in 
which  case  the  company  will  refund  a  ratable  proportion  of 
the  premium." 

The  notice  alluded  to.  as  having  been  given  by  the  company 
to  the  assured,  was  as  follows: 
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•'Office  National  Insurance  Company, 
''Cincinnati,  July  24.  1856 


} 


"J.  Francis  Washington,  Esq. 

•'Dear  Sir — Please  receive  this  rb  notice  that  this  com- 
pany have  canceled  and  terminated,  and  da  hereby  cancel 
and  terminate,  Hull  policy  No.  225,  dated  November  2, 
1855.  issued  to  you  for  (3,500,  on  the  steamboat  Ambassador, 
for  one  yeai*,  from  November  2,  1855,  etc.,  this  termination 
being  made  under  a  reserved  right  to  make  it,  contained  in 
said  policy. 

"The  premium  note  given  by  you  for  said  insurance  being 
unpaid,  the  proportionate  return  premium  due  you,  in  virtue 
of  this  termination  of  the  policy,  amounting  to  fl04.60,  is 
credited  as  a  partial  payment  thereof. 

"I  remain  very  respectfully  yours,  etc., 

"B.  URNER^  President.'' 

In  addition  to  the  return  premium,  thus  credited  to  the 
defendaiits  on  the  note,  they  are  credited  with  a  further  sum 
of  $100.  And  it  was  further  agreed,  that  if,  under  these 
circumstances,  the  plaintiff  was  entitled  t#  recover  at  all, 
it  was  entitled  to  recovtr  the  amount  of  $190.53.  The 
court  having  found  the  point  of  law  in  favor  of  the  plaintiff, 
caused  a  judgment  to  be  entered  up,  in  its  behalf  for  said 
aum. 

The  grounds  upon  which  this  judgment  is  assailed  are: 

1.  Tliat  the  policy,  being  determinable  at  the  option  of 
the  Insurers,  was  not  of  binding  obligation  upon  them,  and 
so  was  not  a  sufficient  consideration  for  the  deliver?  of  the 
note. 

2.  That  the  abandonment  of  the  risk  by  the  company  put 
an  end  to  the  entire  contract,  so  far  as  the  sureties  upon  the 
note  were  concerned,  and  precluded  a  pro  rata  recovery  upon 
the  note,  since  the  defendants  as  sureties  were  thereby  de- 
prived of  the  security  they  had,  in  the  event  of  a  loss  hap- 
pening within  the  year,  by  that  clause  of  the  policy  which 
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gav«  the  company  a  lien  upon  the  amount  which  would  be 
due  from  them,  to  lecure  payment  of  the  note. 

Caldwell  &  Paddock,  for  plaintiffs  in  error. 

Kebler  Sc  Force,  fw  defendant  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court 

It  may  be  premised  that  the  clause,  upon  which  these  ob- 
jections are  chiefly  founded,  is  of  recent  introduction  in 
policies  of  insurance,  and,  so  far  as  we  are  advised,  has  not 
received  a  judicial  construction,  nor  yet  a  practical  one  of 
general  notoriety  among;  merchants.  We  are,  therefore,  to 
consider  what  is  its  appropriate  effect  upon  principles  of 
law  applicable  to  all  contracts,  and  especially  of  this  descrip- 
tion.  Nothing  is  more  common  than  the  execution  of  con- 
tracts determinable  by  the  good  will  and  pleasure  of  both 
parties,  as  contracts  for  the  u»e  and  occupation  of  lands 
at  the  will  of  both  landlord  and  tenant,  contracts  for  the 
performance  of  personal  services  or  labor,  by  one  for  another, 
during  an  indefinite  period,  determinable  at  the  will  of 
either;  and  nothing  ]«  better  settled  than  the  validity  of 
Ruch  contracts.  Should  A.  occupy  the  land  or  receive  the 
services  ef  B..  under  such  a  contract,  for  a  certain  time,  it 
would  be  no  answer  to  an  action  brought  by  B.,  that  the 
estate,  being  determinable  at  his  pleasure,  was  not  a  consid- 
eration of  A.'s  promise  to  pay  for  its  use  so  long  as  he  held  it; 
or  if  in  that  case  A.  had  given  his  promissory  note,  with  an 
Endorser,  in  anticipation  of  occupying  the  premises  for  a 
given  time,  but  before  the  time  arrived  the  estate  should  be 
determined  by  the  will  of  the  landlord,  it  could  not  be 
truly  said  that  the  entire  consideration  of  the  note  had  failed 
or  that  neither  maker  nor  Indorser  could  be  held  upon  the 
note,  because  the  estate  being  thus  determinable,  there  was 
DO  consideration  for  the  giving  of  the  note;  nor  is  the  case 
altered  should  the  contract,  instead  of  being  determinable 
at  the  will  of  either,  be  determinable  only  at  the  will  of  one 
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of  the  parties.  The  obligation  to  pay  while  it  lasts  for  the 
benefits  received  is  binding  on  the  party  promising;  nor  is 
a  contract,  determinable  at  the  will  of  one  party  only,  neces- 
sarily without  mutuality;  as  if  A.  agree  with  B.  to  serve  him 
for  a  year  certain,  with  a  privilege  on  the  part  of  B.  to  dis- 
charge him  at  any  time  within  the  year.  So  a  grant  of 
lands  by  A.  to  B.  for  a  term  of  years,  with  a  privilege,  on  the 
part  of  the  tenant,  to  surrender  at  any  time  within  the  term, 
is  binding  upon  A.  for  the  whole  term,  though  B.  may  relieve 
himself  from  any  portion  of  the  term.  4,  Ad.  &  El.  832. 
The  price  to  be  paid  for  the  services  in  the  one  caae,  and  for 
the  use  of  the  land  in  the  other,  may  be  and  in  contempla- 
tion of  law  is  fixed  with  reference  to  the  privilege  granted. 

There  is  nothing  in  the  nature  of  a  contract  of  insurance 
to  withdraw  it  from  the  operation  of  the  general  rule.  So 
long  as  the  insurance  lasts  both  parties  are  benefited — the 
insurer  to  the  extent  of  the  premium  earned,  and  the  in- 
sured to  the  extent  of  the  protection  afforded;  and  thus  the 
benefit  is  mutual,  although  the  privilege  of  putting  an  end 
to  the  contract,  within  the  term  of  insurance,  is  not  mutual. 
But  the  consideration  or  premium  paid,  or  to  be  paid,  for 
the  insurance  is  fixed  with  reference  to  this  very  privilege, 
and  therein  consists  the  entire  mutuality  of  the  contract. 
Clauses  of  this  description  in  policies  of  insurance  are  per- 
haps more  appropriate  than  any  other  species  of  contract. 
They  are  contracts  requiring  peculiar  good  faith  on  the  part 
of  the  insured — contracts  in  which  great  reliance  is  placed 
by  the  under^s'riter  in  the  integrity  and  good  conduct  of  the 
insured,  and  where,  if  it  be  ascertained  that  confidence  has 
been  misplaced,  it  may  be  exceedingly  desirable  and  appro- 
priate to  terminate  the  risk. 

But  here,  as  in  other  contracts,  the  privilege  granted  or 
reserved  must  be  reasonably  exercised.  It  can,  not  be  arbi- 
trarily resorted  to  in  such  a  way  as  to  jeopardise  and  imperil 
the  other  party,  or  expose  him  to  irretrievable  loss.  There 
is  no  pretense,  however,  that  in  the  present  case  the  privilege 
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was  improperlj  exercised  to  ihc  prejudice  of  the  insured,  and 
nothing  further  need  be  said  upon  the  subject. 

The  second  groulid  of  defense  urged  in  this  ease  necessarily 
fails  with  the  first,  for  if  the  principal  be  bound  by  the  con- 
tract, the  surety,  who  entered  into  his  obligation  with  refer- 
ence to  the  contract  of  his  principal,  is  equally  bound.  And 
if  in  fact  he  should  have  lost  a  security,  which  he  might 
otherwlRe  have  held,  for  Ae  payment  of  the  preiQium,  had 
the  insurance  continued  for  the  whole  term  specified  in  the 
policy,  yet  he  has  lost  it  by  a  contingency  contemplated  by 
him  when  he  entered  into  the  contract  of  suretyship,  and 
the  happening  of  which,  therefore,  has  subjected  him  to  no 
unexpected  loss,  and  should  occasion  him  no  surprise. 

We  are  of  opinion,  therefore,  that  the  judgment  at  special 
tem  was  right,  and  should  be  affirmed  with  costs,  but  without 
penalty. 

Judgneat  affirmed. 


George  C.  King  v.  Henry  Snow  et  al. 

(No.  8.197.) 

1.  An  undertaking  In  attachment  Is  not  the  subject  of  an  action  in 
another  court. 

2.  An  undertaking  to  perform  the  judg:ment  of  the  court  in  the  action, 
has  reference  to  the  final  order  and  direction  of  the  court  in  that  case, 
and  does  not  necesRarily  intend  payment  or  delivery  directly  to  the 
plaintiff  in  attachment 

Ppbc.ial  Term. — On  demurrer  to  petition.  Suit  on  an  un- 
dertaking; in  attachment.  The  petition  alleges  that  the 
plaintiff  brought  his  certain  action  in  the  common  plean 
c#ort  of  this  county,  to  recover  from  Samuel  Proper  |^S0; 
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that  an  attachment  issued  against  Proper  as  a  non-resident, 
under  which  certain  chattel  property  in  the  hands  of  Henry 
8now  was  attached;  that  thereupon  the  'defendants,  Snow 
and  Burnet,  executed  to  the  plaintiff  In  attachment  their 
bond,  *'thftt  the  property  or  its  appraised  value  in  money 
shall  be  forthcoming  to  answer  the  judgment  of  the  court 
in  the  action,'*  and  the  property  was  re-delivered  to  Snow; 
that  the  plaintiff  at  the  November  term,  A.  D.,  1857,  of  the 
common  pleas  court,  rendered  a  judgment  against  Proper 
for  1386.96;  that  an  execution  issued  against  said  Proper 
on  said  judgment  and  that  a  demand  was  made  upon  said 
Snow  and  Burnett  for  the  property  so  attached  or  its  ralue 
in  money,  but  that  said  property  was  not  forthcoming,  nor 
its  value  in  money,  according  to  the  terms  of  said  undertake 
ing;  that  the  execution  so  issued  was  returned  with  the  in- 
dorsement that  no  property  was  found  with  which  to  satisfy 
the  siime;  and  the  petition  further  alleges  that  there  is  n» 
property  within  the  reach  of  an  execution  from  said  com- 
mon pleas  court  by  which  said  judgment  can  be  satisfied; 
and  there  is  due  to  the  plaintiff  from  the  defendants,  upon  the 
undertaking  in  attachment,  the  amount  of  the  judgment 
rendered  against  King. 

The  defendants  demur  to  the  jurisdiction  of  the  court  and 
also  to  the  sufficiency  of  the  petition. 

Chas.  Ivoomis,  for  plaintiff. 

Jacob  Burnet,  for  defendants. 

Gholson,  J.  This  action  was  brought  upon  an  undertak- 
ing given  in  a  case  in  the  court  of  common  pleas  under  a  pro- 
ceeding in  attachment.  The  undertaking  was  one  authorized 
by  section  199  of  the  code.  The  plaintiff  in  the  common  pleas 
has  proceeded  to  judgment,  has  issued  execution,  has  de- 
manded the  property  mentioned  in  the  undertaking,  for  the 
purpose  of  satisfying  the  execution.  It  has  not  been  deliv- 
<^red  nor  its  value  paid  on  the  execution,  and  he  now  brings 
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an  action  en  the  undertaking  in  this  court.     Upon  a  denaurrer 
the  question  arises  whether  it  can  be  sustained. 

It  might  be  sufficient  to  dispose  of  this  case  to  refer  to  a 
clause  at  the  end  of  section  1.99,  which  shows  that  the  un- 
deitakiug  is  ho  subject  to  the  control  of  the  court  in  which 
it  is  taken,  and  that  no  other  court  can  properly  interfere. 
That  clause  clearly  applies  only  to  the  court  in  which  the 
action  is  brought.  It  falls,  therefore,  within  the  spirit  of  the 
decision  made  in  general  term  as  to  suits  on  recognizance  the 
amount  of  which  the  courts  of  common  pleas  may  remit. 

It  may,  however,  be  obsened,  that  other  sections  of  the 
code  show  that  by  the  "judgment  in  the  action"  is  not  in- 
tended a  payment  directly  to  the  plaintiff  but  under  the  order 
and  direction  of  the  court.  This  undertaking  is  unlike  that 
under  section  212,  where  the  "judgment  of  the  court'*  means 
a  satisfaction  of  the  plaintiff's  demand  reduced  to  judgment. 
The  undertaking  under  section  199  is  to  be  construed  by 
reference  to  sections  221  and  222.  The  property  in  the  hands 
of  a  garnishee,  like  that  in  the  hands  of  the  sheriff  is  to  be 
sold  under  an  order  of  the  court.  An  order,  therefore,  to  the 
garnishee  to  deliver  or  pay,  is  the  "judgment  in  the  action,'' 
to  which  the  undertaking  has  reference. 

The  demurrer  must  be  sustained. 


Nicholas  Longworth  v.  Robert  D.  Handy. 

(No.  S,022.) 

1.  The  sixth  section  of  the  act  regulating  the  admission  and  practice 
of  attorneys  and  counselors  at  law  (3  Gurwen.  2345),  authorizing 
summary  proceedings  on  behalf  of  clients  to  enforce  the  payment 
of  money  collected  for  them,  is  penal  In  Its  character  and  to  be  strict- 
ly construed. 

2.  It  must  appear  that  the  relation  of  attorney  and  client  subsists  be- 
tween the  party  making  the  motion  and  the  party  sought  to  be 
charged  by  it  The  provision  does  not  extend  to  the  assignee  of  the 
client. 


76  SUPERIOR  COURT  OF  CINCINNATI. 


Nicholas  Longworth  v.  Robert  D.  Handy. 


Z.  It  doe8  not  apply,  when  the  attorney  has  a  bona  fide  claim  upon  the 
fund  collected  or  acts  in  good  faith  in  refusing  to  pay  it  over,  as 
when  some  other  party  makes  a  claim  upon  it. 

4.  It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his 
client  refuses  to  give  a  receipt  on  settlement.  The  duty  is  absolute 
to  pay  on  demand,  and  the  law  imposes  no  obligation  on  a  party 
receiving  money  to  give  an  acquittance  for  it 

5.  An  attorney  has  a  lien  upon  his  client's  papers  and  documents 
in  his  possession,  for  expenditures  in  the  cause,  and  also  for  a  gen- 
eral balance,  due  on  account  of  costs.  He  has  also  a  lien  upon  a  judg- 
ment obtained  by  him  for  the  advancements  and  disbursements  made 
by  him  in  the  progress  of  the  cause,  and  such  fees  as  are  included  in 
the  bill  of  costs.  This  lien  is  founded  on  the  principle  of  an  equitable 
assignment,  and  to  render  it  effectual  as  against  the  Judgment 
debtor,  he  must  be  notified;  but  it  takes  effect  as  against  the  as- 
signee of  the  Judgment  creditor  without  notice. 

6.  In  England  and  some  of  the  States  this  lien  Is  confined  to  costs  and 
disbursements  made  by  the  attorney;  in  others,  it  has  been  extended, 
to  include  a  compensation  for  professional  services.  Although  the 
question  has  never  been  decided  in  Ohio,  there  is  no  ground  In  this 
State  for  such  distinction. 

7.  A  court  of  equity,  distributing  a  fund  in  its  possession,  will  pro- 
tect the  claims  of  solicitors  upon  it,  and  when  an  attorney  has  col- 
lected and  received  the  money  on  a  judgment,  he  is  entitled  as  against 
his  client' and  his  assignee,  to  retain  out  of  it,  a  reasonable  compen- 
sation for  his  services. 

8.  If  he  does  so,  the  court  will  not,  on  a  motion  to  amerce,  inquire  into  the 
reasonableness  of  the  fee  deducted,  further  than  to  ascertain  whether 
the  clsiim  is  made  in  good  faith,  and  if  so,  will  limit  the  parties  to 
their  action. 

Gbnbral  Term. — ^The  plaintiff  as  assignee  of  a  judgment 
rendered  in  this  court  in  favor  of  Henry  Albro  and  against 
William  and  John  H.  Schergens,  made  his  motion  to  amerce 
the  defendant,  attorney  for  Albro,  for  not  paying  over  money 
collected  by  him  on  the  judgment  of  Albro  v.  Schergens. 

The  motion  was  reserved  to  general  terra,  to  determine  the 
questions  of  law  arising  upon  the  facts  presented.  They  are 
thus  stated: 

1.  Whether  an  attorney  at  law  who  has  collected  money 
hv  an  action,  in  the  prosecution  of  which  he  has  rendered 
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servicer,  bsu»  a  lien  on  the  luri  in  hia  hands,  and  a  right  to 
retain  the  amount  of  his  claim. 

2.  Whether  in  a  case  where  the  refusal  to  prfy  the  whole 
amount  collected  in  an  action  proceeds  from  a  demand  made 
in  good  faith,  to  retain  a  part  for  eervices  rendered,  the  reni- 
edjr  by  motion  to  amerce  is  proper. 

3.  How  far  the  last  question  would  be  affected  by  the 
consideration  that  the  attorney  made  his  release  or  discharge 
a  condition  to  the  payment  of  any  part  of  the  fund  col- 
lected. 

In  support  of  the  motion,  the  plaintiff  introduced  an  affi- 
davit of  Albro,  in  which  he  stated  that  he  employed  the 
defendant  and  his  brother,  to  collect  the  claim  specified  in 
the  motion;  and  at  the  time  of  retaining  Ithem  inquired 
what  fee  they  would  charge  for  collection;  defendant  and  his 
partner  both  replied  that  in  ordinary  cases  their  charge  was 
five  per  cent,  of  the  amount;  that  they  did  undertake  the  col- 
lection of  the  claim;  brought  suit  upon  it,  and  after  four  trials 
of  the  case  obtained  judgment,  and  the  amount  was  paid  over 
to  defendant;  that  he  (Albro)  had  paid  defendant  twenty 
dollars  on  account,  and  offered  to  make  the  whole  fee  up  to 
one  hundred  dollars,  which  defendant  declined  to  receive; 
and  finally,  that  plaintiff  had  assigned  the  judgment  to  Long- 
worth,  before  the  money  had  been  collected. 

A  paper  was  also  offered  in  evidence,  signed  by  Long- 
worth,  dated  December  24,  1837,  addressed  to  defendant,  in 
which  he  demands  of  the  defendant  payment  of  1516.41,  re- 
cMved  by  him  for  Henry  Albro  on  a  judgment  recovered  in 
his  favor  against  John  and  William  Schergens,  and  assigned 
to  me  (Longworth),  before  payment  was  made  to  you,  lesh 
five  per  cent,  collection  fee,  crediting  payment  already  made; 
•*and  on  payment  according  to  the  terms  of  this  demand, 
to  the  bearer  hereof,  he  is  authorized  in  my  name  to  givo 
you  a  receipt  for  the  same."  Also,  an  affidavit  of  James 
T.  Worthington,  in  which  it  is  stated,  that  on  the  same  day, 
December  24,  as  attorney  of  Longworth,  and  under  his  in- 
structions, he  demanded   of  the   defendant   that   he   should 
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pay  over  to  Longworth  the  amount  due  him,  over  and  above 
the  fee  claimed  by  defendant,  leaving  that  for  further  settle- 
inent;  and  that  defendant  refused  to  pay  over  anything  to 
Ix)ngworth,  unless  the  balance  admitted  by  defendant  to  be 
due  should  be  received  in  full  settlement  by  Longworth. 

On  the  part  of  the  defendant  was  introduced  his  own  affi- 
davit in    which    it    is  stated    that,  in    conjunction    with    his 
brother,  he  was  employed  by  Albro  to  collect  in  his  behalf  the 
claim    referred    to,    without    any    expresB    agreement     be 
tween  the  parties  as  to  the  amount  of  the  fee  to  be  charged; 
that  the  services  of  both  members    of    the  firm    of  R.  p.  & 
J.  H.  Handy  were    required    by  Albro,    and   'were    in    fact 
given,  throughout  the  progress  of  the  case;  that  the  services 
of  both   were  given  throughout  three  diflBcult  trials  of  the 
case,  occupying  three  days  each,  and  one  itrial   of  right  of 
property  growing  out  of  the  same,   and  occupying  both  of 
the  attorneys  two  days;  that  the  amount  of  time  given  by  , 
them  to  the  matter  was.in  all  about  thirty  davs;  that  thev 
succeeded  in    getting    judgment   in  favor  of    Albro    for    the 
full    amount  of   his   claim    and    costs, /viz:  9545.41.  and  col- 
lected the  same  on  the  23d  of  November,  lSo7;  and  on  the 
day  following  /the  defendant  tendered  to  Albro  payment  'Of 
$365.41,   being  the  amount  due   him,    less  $1S0,   due  to  de- 
fendant and  his  brother  for  fees,  the  whole  fee  charged  being 
J200;  that  Albro  objected  to  the  amount  of  the  fee  charged, 
but  took  defendant's  check    for    the    balance    above    named, 
and  gave  a  receipt  on  account,  refusing  to  receipt  in  full; 
that  ajBterward,  on  the  same  day,  Albro  returned  the  check 
and  demanded  a  return  of  his  receipt,  saying  that  Mr.  Long- 
worth  (to  whom  the  judgment  had  been  assigned)  refused  to 
take    less    than    the  whole    amount    collected;  and    there 
upon  the  receipt  of  Albro  was  returned  to  him.     He  finally 
states  that  he  has  always  been  ready  to  pay  over  said  bal- 
ance, and  has  several  times  offered  so  to  do,  and  is  still  ready 
to  pay  over,  etc. 
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Worthington  &  Matthews,  for  plaintiff. 

R.  D.  Handj,  for  defendant. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

Since  this  proceeding  has  been  commenced,  the  defend- 
ant, under  an  order  of  the  court,  has  paid  over  to  Long- 
worth  the  amount  admitted  to  be  due  him,  leaving  still  in 
his  hands  $180,  claimed  as  his  fee;  and  the  cause  awaits  fur- 
ther order,  and  for  the  proper  disposition  thereof  has 
been  reserved  for  the  settlement  of  the  questions  of  law  per- 
taining to  it. 

This  proceeding  is  founded  upon  the  sixth  section  of  the 
act  regulating  the  i^mission  and  practice  of  attorneys  and 
counselors  at  law  (3  Curwen,  2345),  which  reads  as  fol- 
lows: 

**Every  attorney  receiving  money  for  his  client,  and  re- 
fusing or  neglecting  jto  pay  the  same  when  demanded,  shall 
be  proceeded  again«9t  in  a  summary  way,  on  motion,  before 
any  court  of  record,  either  in  the  county  in  which  judgment 
«hall  have  been  rendered,  on  which  such  monev  shall  hare 
been  collected,  or  in  the  county  in  which  such  attorney  or 
counselor  shall  reside,  in  the  same  manner,  and  be  liable  to 
the  same  penalties,  as  sheriffs  and  coroners  are  liable  to,  for 
money  received  on  execution."  The  law  regulating  the 
liability  of  sheriffs  in  such  cases,  provides  that  the  ''sheriff, 
or  other  officer,  shall  on  motion  in  open  court,  and  two 
days'  notice  thereof  in  writing,  to  be  given  such  sheriff  by  tlie 
plaintiff,  or  his  attorney,  be  amerced  in  the  amount  of  said 
debt,  damages  and  costs,  with  ten  per  centum,  thereon,  to  and 
for  the  use  of  the  said  plaintiff  or  defendant,  as  the  case  may 
be."    3  Chase,  1716,  sec.  32;  also  Code,  sec.  451-453. 

These  provisions,  while  they  are  intended  to  furnish  a  sum 
mary    remedy    in    favor    of    suitors,    or    parties    to  actions, 
for  moneys  collected  by  officers  of  the  court,  or  standing    in 
that  relation,  on  proceedings  in  court,  where  the  amount  of 
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the  party's  claim  is  clearly  ascertained,  are,  nevertheless 
also  penal  in  their  character;  and  so  far,  at  least,  as  a  pen 
alty  is  asked  to  be  enforced,  must  receive  a  strict  construc- 
tion. In  Duncan  v.  Drakely,  10  Ohio,  47,  the  court  say, 
**in  proceedings  under  the  statute  authorizing  the  amerce- 
ment of  an  officer,  great  strictness  is  required;  and  he  who 
would  avail  himself  of  the  remedy  therein  provided,  must 
bring  himself  borth  within  the  letter  and  spirit  of  the  law, 
because  the  remedy  is  summary,  and  in  its  consequences 
highly  penal.  There  is  no  trial  by  jury,  and  but  little.  If  any, 
discretion  is  left  to  the  court."  And  in  Webb  v.  Anspach 
et.  al.,  3  Ohio  St.  527,  such  proceedings  are  said  to  be  "strict- 
isaimi  juris"  \ 

With  regard  to  attorneys  and  counselors,  to  authorize 
such  a  summary  proceeding,  it  must  appear  that  the  rela- 
tion of  attorney  and  client  subsists  between  the  party- 
making  the  motion  and  the  party  sought  to  be  charged  bj 
it.  The  language  of  the  law  is,  "every  attorney  receiving 
money  for  his  client,  and  refusing  to  pay  the  same  when  de- 
manded, shall  be  proceeded  against  in  a  summary  way,  on 
motion,"  etc.  The  provision  does  not  extend  in  terms  to 
the  assignee  of  the  client.  Nor  is  it  natural  that  It  should. 
Between  the  assignee  and  the  attorney  the  fiduciary  relation 
of  attorney  and  client  does  not  exist — clearly  not  when  the 
money  is  received  by  the  attorney  before  notice  of  the 
assignment.  And  to  require  him,  at  his  peril,  to  determine 
the  rights  of  the  assignee,  or  an  attaching  creditor,  under 
penalty  of  amercement,  would  in  many,  of  not  in  most  cases, 
subject  an  attorney  to  great  embarrassment.  The  confidence 
between  attorney  and  client  is  mutual  and  reciprocal,  the 
client  relying  on  the  fidelity  of  the  attorney  to  pay  over  on 
demand,  and  the  attorney  depending  upon  the  justice  of  hSs 
client  in  making  adequate  compensation  for  his  services 
rendered.  But  where  a  judgment  has  been  assigned  by  the 
client,  there  is  no  such  mutual  confidence  subsisting  between 
the  attorney  and  assignee.  There  is  no  voluntary  relation 
whatever  established  between  them.       Assuming  the  attor- 
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ney  to  have  a  claim  upon  the  amount  collected,  for  his  jost 
compensation,  the  client  maj  be  well  supposed  to  know  the 
extent  and  value  of  the  services  rendered  by  the  attorney, 
and  is,  therefore,  the  fittest  person  to  settle  with  him  in  re- 
gard to  them.  Of  these  the  assignee  can  form  but  little 
judgment,  and  the  attorney  should  not  be  thrown  upon  him 
for  settlement,  at  his  peril. 

It  iseems  to  us,  therefore,  that  the  remedy  by  amercement 
was  not  intended  to  be  given  to  an  assignee  of  a  judgment, 
or  claim  for  money  collected  upon  it  by  an  attorney,  between 
whom  and  jthe  assignee  the  relation  of  attorney  and  client 
does  not  exist.  And  such  we  understand  to  be  the  practice 
in  the  English  courts,  where  it  has  been  held  that  the  court 
will  not  order  an  attorney  to  pay  over  a  sum  of  money  re- 
ceived by  him,  except  upon  the  application  of  the  client  to 
whom  the  money  is  due.  1  Nev.  &  Man.  262;  4  Barn.  & 
Ad.  424.      Kemp  v.  Burt. 

Waiving  this  point,  however,  as  to  which  it  is  not  now 
necessary  perhaps*  to  express  a  positive  opinion,  we  have  no 
doubt  that  the  proceeding  to  amerce  is  so  far  penal  in  its 
character,  as  that  it  does  not  apply  to  a  case  where  the 
attorney  has  a  bona  fide  claim  upon  the  fund  collected,  or 
acts  in  good  faith  in  refusing  to  pay  it  over — as  for  exam 
pie,  where  some  other  party  makes  a  claim  upon  it.  Th(» 
statute  undoubtedly  contemplates  a  case  where  the  duty  of 
the  attorney  to  pay  over  is  clear,  and  where  his  failure  to 
do  so  is  a  breach  of  the  confidence  reposed  in  him  by  his 
client. 

It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over, 
that  his  client  refuses  to  give  him  a  receipt  on  settlement. 
His  duty  is  absolute  to  pay  on  demand,  and  the  law  imposes 
no  obligation  on  a  party  receiving  money  in  payment  to 
<rive  an  acquittance  for  it.  A  fortiori,  where  an  attorney 
who  has  received  money  admits  that  a  certain  portion  of  it 
justly  belongs  to  his  client,  he  has  no  right  to  refuse  to  pay 
over  such   portion,  because  of  the   refusal   of  the  client   to 


82  SUPERIOR  COtRT  OF  CINCINNATI. 


Nicholas  Longworth  v;  Robert  D.  Handy. 


pve  him  an  acquittance  for  the  whole  sum  collected,  or  oth- 
erwise to  settle  his  accouut. 

In  the  present  case,  it  is  not  pretended  that  the  defendant, 
at  any  time,  refused  to  pay  over  to  Albro  all  that  he  admitted 
to    be    due    him,    or    that    he    required     from    Albro,     in 
any  wise,  kn    acquittance.       On    the    contrary,    as    appears 
from  his  own  affidavit,  which  stands  uncontradicted,  the  de- 
fendant   offered    to    pay    Albro    the    amount    admitted    by 
defendant   to    be   his    due,  and    give   him    a    check   for    the 
amount,  which  was  received,   and    afterward     returned     be- 
cause Mr.  Longworth  'refused  to  receive  less  than  the  whole 
amount  collected;  and  defendant  further  insists  that  he  has 
always  been  ready  and  willing  to  pay  this  amount  to  Albro. 
It  is  claimed,  however,  that  the  defendant   refused,  upon 
an    application    of  Mr.  Longworth,  to  pay  over  to  him  the 
amount  admitted  to  be  due,  without  a  receipt  in  full  from 
him.     It  is  true,  that  had  the  defendant  made  such  payment, 
he  would  have  been  protected  in  law  from  any  claim  by  Al 
bro.      But  it  is  not  by  any  means  clear  that  he  was  bound 
to  pay  over  anything  to  Longworth,  until  he  had  some  au 
thority   from   .\lbro,   or   that   he   was   bound   to   settle   with 
longworth  at  all.      He  had  a  right,  at  least,  to  wait  until  an 
opportunity  to  settle  with  Albro  had  occurred,  and  proved 
fruitless.       He  was  not  bound,  as  it    seems  to  us,  to  settle 
with  both  parties,  or  rather  to  have  two  settlements.      So 
far,  then,  as  the  refusal  to  pay  over  to  Longworth.  on  de- 
mand, the  admitted  balance  in   his  hands  is  concerned,  we 
do  not  see  that  such  a  want  of  good  faith  is  exhibited,  as 
requires    that   the    defendant    should    be    amerced    on    that 

ground. 

The  only  remaining,  and  Indeed  the  chief  queertion  in  the 
case,  is  whether  the  defendant  is  culpable  for  not  paying 
over  to  Albro,  or  to  Lonjrworth,  on  demand,  the  full  amoant 
of  the  judgment  collected.  The  defendfint,  it  will  be  ob- 
sprved.  claimed  to  retain  a  certain  sum,  out  of  the  fund  col- 
lected, as  a  reasonable  compensation  for  professional  ser- 
vices rendered  in  such  collection.      Had  he  a  right  to  make 


MARCH  TERM,  1858.  83 


Nicholas  Longworth  v.  Robert  D.  Handy. 


^nj  such  claim  as  against  Albro,  or  his  assignee?  If  ha 
had,  wa»  the! right  exercised  in  good  faith? 

The  question  as  to  whether  an  attorney  at  law  in  Ohio  has 
a  lien  u|M>n  his  client's  papers,  in  his  possession,  or  apon  the 
judgment  rendered  in  his  client's  favor,  does  not  appear  to 
be  settled  bj  an  authoritative  judicial  decision.  Nor  does 
it  seem  to  us  to  be  absolutely  necessary  to  decide  it  in  the 
present  case.  The  principles,  however,  upon  which  such  a 
•claim  is  made  to  rest  elsewhere,  will  aid  us  materially  in  de- 
termining the  question  in  controversy. 

80  far  as  a  lien  upon  papers  and  documents  in  the  attor- 
ney's hand  is  concerned,  it  is  well  settled,  in  the  courts  of 
•common  law,  that  such  a  lien  does  exist  for  expenditures  in 
the  cause,  and  even  for  a  general  balance  due  the  attorney 
in  the  course  of  general  employment.  See  1  Foster,  340, 
Wright  V.  Oobleigh.  'Snob  lien,  like  any  other  at  common 
iaw,  depends  upon  possession  of  the  subject  of  it. 

It  seems  equally  well  settled  in  England  and  in  some  if 
not  all  of  the  States  of  this  Union,  that  a  lien  exists  in  favor 
of  an  attorney,  upon  a  judgment  obtained  by  him,  for  the 
advancements  and  disbursements  made  by  him  in  the  pro- 
gress of  the  cause,  and  such  as  are  usually  included  in  the 
b\\\  of  costs.  The  lien  thus  allowed  is  sru/i  generis.  It  does 
not  depend  upon  possession,  because  the  attorney  can  not  be 
said  in  any  sense  to  have  possession  or  exclusive  control  over 
the  judgment.  But  it  is  founded  in  the  principle  of  an 
equitable  assignment  of  an  interest  in  the  judgment,  to  the 
-extent  of  the  advances  made.  To  render  it  effectual,  as 
against  the  judgment  debtor,  it  is  necessary  for  the  attorney 
to  notify  him  of  the  extent  of  his  claim,  and  that  he  intends 
to  enforce  it.  1  Doug.  238;  fi  T.  R.  361;  2  B.  &  Ad.  413;  22 
E.  C.  L.  113;  1  Foster,  :140;  3  Caines,  185;  15  Vermont,  544; 
2  Wallace,  Jr.  479;  7  Harris,  93;  8  English  fArk.)  193. 

But  as  to  an  assignee  of  the  judgment— he  stands  in  the 
place  of  the  assignor,  and  has  no  greater  equity  than  the  lat- 
ter has,  and  therefore  takes  subject  to  the  prior  equity  of 
the  attorney;  so  that  as  against  him  the  lien  exists  without 
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notice.  8  English,  193,  Sexton  t.  Pike.  And  if  he  collect 
the  money  upon  the  judgment  may  be  compelled  to  refund 
to  the  extent  of  the  lion.     Ibid. 

In  England,  and  in  some  of  the  American  States,  this  lien 
has  been  confined  to  costs  and  disbursements  incurred  or 
made  by  the  attorney  in  the  case,  and  has  not  been  extendvr'd 
to  services  rendered  (see  cases  above  cited),  while  in  other 
States  it  has  been  held  to  compensate  the  attorney  for  all 
his  services,  as  well  as  expenditures  in  the  case.  7  Harris, 
95;  2  Wallace,  Jr.  479;  8  English,  193. 

The  reason  for  this  distinction,  between  a  claim  for  dis- 
bursements and  for  services,  undoubtedly  had  its  origin  in 
the  consideration  that  professional  services,  rendered  in  pro* 
curing  the  administration  of  justice,  were  not  considered  the 
subject  of  compensation  or  reward  at  common  law.  But 
there  is  no  ground  for  any  such  distinction  in  Ohio,  nor  in 
most  of  our  Sister  states.  Here  we  hold  that  such  services 
are  not  merely  honorary,  but  meritorious,  deserving  of 
recompense;  and  hence  enforce  payment  of  them  by  suit, 
as  much  so  as  the  repayment  of  advances  made;  and 
whether  an  attorney  expends  his  labor,  his  time,  or  his 
money,  in  securing  to  his  client  the  fruit  of  his  claim,  it 
would  seem  as  if  he  had  an  equally  just  claim  upon  that  fruit, 
for  his  recompense. 

In  ex  parte  Plitt,  2  Wallace,  Jr.  479,  the  court  say,  "we 
have  no  doubt  of  the  power  of  the  court,  where  a  fund  is 
within  its  control,  to  take  care  of  the  rights  of  the  solicitors 
who  have  claims  against  it.  whether  for  their  costs,  teclmi- 
cally  speaking,  or  their  reasonable  counsel  fees.  We  caa  re- 
gard them  in  no  other  light  than  as  meritorious  assignees  of 
a  part  interest,  and  they  are  so  regarded  in  the  English 
chancery;'  citing  White  v.  Pearce,  7  Hare.  278,  and  other 
cases. 

In  ordinary  cases,  the  attorney  relies  upon  the  judgment 
as  a  means  of  procuring  recompense  from  his  client  for 
his  services  rendered,  and  it  is  in  consonance  with  immem- 
orial usage  here  to  retain,  from  the  sum  collected,  the  am- 
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ount  of  his  reasonable  fee.  If  a  court  of  equity  will  pro- 
tect his  claim  upon  the  fund  within  its  control  for  distribu- 
tion, how  much  more  should  his  claim  upon  the  fund  be  re- 
spected when  within  his  own  possession,  and  is  acquired  by 
his  own  industry. 

However  then  the  question  might  be  decided,  with  regard 
to  the  defendant's  lien  upon  this  judgment,  before  collec- 
tion, it  seems  to  ma  clear,  as  well  upon  principle,  as  upon 
acknowledged  general  usage,  that  as  against  Albro,  the 
plaintiff  in  the  judgment,  the  present  defendant  had  a  right 
to  retain,  from  the  /amount  collected  by  him,  a  reasonable 
fee  for  his  trouble.  Nor  is  it  any  less  clear  that  he  has  the 
same  right  to  retain  as  against  Longworth,  the  assignee  of 
Albro.  The  aervice  rendered  by  the  defendant  for  Albro 
was  an  entire  thing  from  the  commencement  of  the  suit  un- 
til it  ended  in  fruition,  by  collection  of  the  money.  Be- 
fore the  result  was  complete  Albro  assigned  to  Longworth. 
There  is  no  pretense  that  the  defendant  had  notice  of  this 
assignment,  until  the  money  had  been  collected  as  Albro'S. 
Longworth  himself  allowed  it  to  be  so  collected.  The 
equity  of  the  defendant  to  retain  for  his  services  was  at  lea^l 
equal  to  that  of  Longworth  under  the  assignment,  and  was 
accompanied  by  actual  possession.  No  action  at  common 
law  could  have  been  maintained  by  /Longworth  against  the 
defendant,  and  he  could  have  no  better  equity  against  him 
than  Albro  had. 

Holding  that  the  defendant  had  a  right  to  retain  a  reason 
able  fee,  the  only  remaining  inquiry  is  whether  it  has  been 
exercised  in  good  faith.  If  so,  the  motion  to  amerce  must 
fail,  and  the  plaintiff  be  remitted  to  his  action.  The  court 
is  not  called  upon,  in  this  summary  way,  to  fix  the  measure 
of  compensation!  as  between  attorney  and  client,  further  than 
to  ascertain  whether  the  claim  for  the  former  is  made  In 
good  faith.  The  rule  applicable  to  such  cases  is  stated  in 
Balsbaugh  v.  Frazer,  7  Harris,  99,  thus:  "An  attorney,  who 
has  money  in  his  hands  which  he  has  recovered  for  his  client, 
may  deduct  his  fees  from  the  amount,  and  paymemt  of  the 
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balance  is  all  that  can  be  lawfully  demanded.  If  the  ^client 
is  dissatisfied  with  the  sum  retained,  he  may  either  brinir 
suit  against  the  attorney,  or  take  a  rule  upon  him. 
In  the  latter  case,  the  court^^will  compel  immediate  justice* 
or  inflict  summary  punishment  on  the  attorney,  if  the 
sum  retained  be  such  as  to  show  a  fraudulent  intent. 
But  if  the  answer  to  the  rule  convinces  the  court  that 
it  was  held  back  in  good  faith,  and  believed  not  to  be  more 
than  an  honest  compensation,  the  rule  will  be  dismissed, 
and  the  client  remitted  to  a  jury  trial.'* 

The  case   before  us   does   not  disclose  any   fraudulent   or 
wrongful  intent  on  the  part  of  the  defendant.       The  fee  is 
seemingly  very  large,  in  proportion  to  the  benefit  derived  by 
Albro,  or  his  assignee,  from  the  services  rendered;  yet  we 
can  not  say  that  it  is  clearly  disproportioned  to  the  labor  per- 
formed.   Thirty  days  are  said  to  have  been  spent  by  the  de- 
fendant and  his  associate,  in  managing  the  cause.      If  well 
employed,  the  fee  charged  would  jnot  be  deemed  extravagant. 
It  may  or  may  not  be  that  so  much  time  and  labor  were 
necessary  to  its  proper  management.       On     this     point     we- 
have  no  evidence  on  either  side,  and  are  not  called  upon  to 
pronounce.     It  is  enough  that  the  defendant  has  shown  his 
claim  to  be  made  with  an  honest  belief  in  its  justice.    This 
is  sufficient  to  shield  him  from  an  amercement       The  mo- 
tion, therefore,  should  be  dismissed,  leaving  the  plaintiff  to 
pursue  such  other  I'emedy  as  he  may  deem  proper. 

^Motion  to  amerce  overruled. 


James  M.  M.\rtin  v.  William  H.  Gayle, 

(No.  8,262.) 

1.  The  action  of  the  court  upon  the  answer  of  a  garnishee  Is  regulated 
by  sec.  217  of  the  code,  and  Is  limited  to  requiring  him  to  pay  money 
or  deliver  property.  It  must  appear  that  he  owes  money  to.  or  has 
in  hand  property  of,  the  defendant  to  authorize  an  order  for  pay- 
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ment  or  delivery.  If  there  is  a  question  to  be  decided,  whether 
of  law  or  fact,  as  to  the  liability  of  the  garnishee,  it  is  not  to  be 
disposed  of  on  a  summary  motion.  In  such  a  case  the  plaintiff  will 
be  left  to  the  remedy  prescribed  by  sec.  218  of  the  code,  which  au- 
thorizes an  action  by  the  plaintiff  against  the  garnishee,  if  the  dis- 
closure made  by  the  latter  is  not  satisfactory. 
2.  Therefore,  an  order  will  not  be  made  requiring  the  garnishee  to  pay 
the  current  weekly  wages  of  the  defendant,  not  due  at  the  time  of 
the  service  of  the  attachment,  but  which  became  due  afterward;  much 
less,  subsequent  wages,  paid  in  advance  by  the  garnishee  to  the  de- 
fendant, as  the  only  condition  on  which  he  would  continue  in  his 
employment;  to  which,  if  done  in  good  faith,  as  the  necessary  means 
of  providing  a  livelihood  for  his  family,  it  seems,  there  is  no  legal 
objection. 

Special  Teum. — T)nj  plaintiff  obtained  an  attachment 
against  the  property  of  defendant,  and  on  February  3,  1858, 
caiiBed  Clavton  &  Jenkins  to  be  summoned  as  garnishees. 
On  the  same  day  they  file  an  answer,  showing  that  Gayle  in 
in  thi;»'r  employ  at  the  weekly  wages  of  |18,  which  had  been 
paid  up  to  the  previous  Saturday  night.  On  the  8th  of 
March,  1858,  they  filed  a  further  answer,  stating  that,  at  the 
end  of  the  week  during  which  the  garnishment  was  served, 
Gayle  left  their  employment,  on  the  ground  that  he  could  not 
support  his  family  without  payment  of  his  weekly 
wages,  and.  thereupon,  to  secure  his  services,  they  agreed  to 
pay,  and  did  pay  him  his  wages,  for  a  week  in  advance,  and 
have  since  continued  to  do  the  same  from  week  to  week.  It 
is  also  stated  in  the  answer  that  Gayle  has  a  family  depend- 
ent for  support  on  the  earnings  of  his  labor.  Gayle,  it  is 
stated,  while  employed  and  earning  wages  in  this  city,  has 
his  family  in  Newport,  Kentucky,  and  that  is  considered  his 
place  of  domicil. 

Upon  these  facts  a  motion  Is  made  on  one  side  that  the- 
jrarnishees  pay  money  into  court,  and,  on  the  other,  that  they 
be  discharged. 

I^ee  &  Fisher,  for  plaintifP. 
Flamen  Ball,  for  defendant. 
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Gholson,  J.  The  action  of  the  court  upon  the  answer  of  a 
garnishee  is  regulated  by  sec.  217  of  the  code,  and  it  is  lim- 
ited to  requiring  him  to  pay  money  or  deliver  property.  It 
must  appear  that  he  owes  money  to,  or  has  in  hand  prop- 
erty of,  the  defendant,  to  authorize  an  order  for  payment  or 
delivery.  If  there  is  a  question  to  be  decided,  whether  of 
law  or  fact,  as  to  the  liability  of  the  ^garnishee,  it  certainly 
is  not  to  be  disposed  of  on  a  summary  motion.  In  such  a 
case  the  plaintifiP  will  be  |left  to  the  Remedy  prescribed  by 
sec.  218  of  the  code,  which  authorizes  an  action  by  the  plain- 
tiff agaiuist  the  garnishee,  if  the  disclosure  made  by  the, latter 
is  not  satisfactory. 

Admitting  that  a  creditor  might  reach,  by  attachment, 
the  (current  weekly  wages  of  a  debtor,  accruing  after  the 
service  of  an  attachment,  1  feel  entirely  clear  that  he  can 
not  compel  the  debtor  to  remain  in  the  service  of  the  gar- 
nishees; and  if  the  latter,  anxious  to  secure  the  services  of 
the  debtor,  hold  out  the  inducement  of  paying  in  advance* 
I  see  no  legal  objection  to  such  a  step,  when  taken  in  good 
faith.  If.  in  this  mode,  the  debtor  accumulates  a  fund 
which  should  be  appropriated  to  the  payment  of  debts,  the 
law  provides  other  remedies.  This  view  disposes  of  the 
wages  accruing  since  the  first  week;  they  have  been  once 
paid  to  the  debtor,  and  if  the  plaintiff  can  enforce  another 
payment,  in  my  view,  it  is  at  least  so  far  doubtful  that  he 
must  resort  to  his  action. 

As  to  the  wages  for  one  week  which  may  be  supposed  yet 
to  remain  in  the  hands  of  the  garnishees,  amounting  to  the 
sum  of  fl8,  this  amount  became  due  after  the  service  of  the 
garnishment,  and,  indeed,  after  filing  the  first  answer  of  the 
garnishees.  It  had  been  partly  earned  by  the  debtor,  but 
was  not  due,  and  the  question  is,  whether  it  was  so  clearly 
the  subject  of  attachment  that,  on  the  admission  of  the  facts 
by  the  garnishees,  its  .payment  ought  to  be  ordered. 

It  is  the  provision  of  sec.  217,  that,  "if  the  garnishee 
appear  and  answer,  and  it  is  discovered  on  his  examination, 
that  at,  or  after  the  service  of  the  order  of   attachment  and 
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notice  upon  him,  he  was  posHessad  of  any  property  of  the  • 
defendant,  or  was  indebted  to  him,  the  court  may  order  tJie 
delivery  of  sufh  property,  and  the  payment  of  the  amount 
owinj^  by  the  garnishee  into  the  court."  But  this  provision  in 
not  intended  to  extend  the  operation  or  effect  of  »ec.  104 
of  the  code,  which  regulates  what  property  may  be  attached, 
and  sec.  205,  which  prescribes  how  far  a  garnishee  shall 
stand  lisJble  to  the  plaintiff.-  By  the  latter  section,  the  gar- 
nishee is  to  stand  liable  "for  all  property,  moneys  and  credits 
in  his  hands,  or  due  from  him  to  the  defendant,  from  th(* 
time  he  is  served  with  the  written  notice,"  to  answer  in  the 
attachment  proceeding.  It  would  be  difficult  to  show  that 
the  current  week's  wages,  being  earned  by  the  debtor,  was 
noney  due  from  the  time  of  the  service  of  the  notice.  What 
operation,  then,  it  may  be  asked,  can  be  given  to  the  wordfl, 
"or  after,"  In  sec.  217  of  the  code?  It  is  sufficient  to  sav 
that  a  reasonable  effect  may  be  given  by  supposing  that  they 
were  intended  to  embrace  the  case  or  debts  not  payable  until 
after  service  of  ihe  notice — ^*dehitum  in  praescnti,  solvcndum 
in  futuro.'^  This,  in  view  of  an  order  of  payment,  was  ma- 
terial. The  answer  might  show  a  debt  due,  but  not  paya 
ble.    The  order  might  be  made  after  it  became  payable. 

I  am  not,  therefore,  satisfied  that  the  plaintiff,  by  his 
attachment,  acquired  any  right  to  the;current  week's  wages 
of  the  debtor,  and  have  come  to  the  conclusion  that  justice 
to  the  garnishee  and  debtor  requires  that  the  question  should 
not  be  decifl  *  :ipon  a  summary  motion,  and  that  the  plain- 
tiff, if  he  ini*isis  on  the  claim,  must  bring  an  action,  in  which 
the  rights  of  all  parties  can  be  settled. 

In  the  view  I  ha^e  taken,  it  is  not  necessary  that  I  should 
refer  to  the  proTision  in  sec.  4G7  of  the  code,  as  to  exemp- 
tion of  the  earnings  of  a  debtor  from  an  order  in  a  proceed- 
ing in  aid  of  execution.  By  reference  to  the  first  section  of 
the  chapter  of  the  code  on  that  subject,  it  will  be  seen  to 
have  a  more  extensive  operation  than  •  the  corresponding 
section  of  the  attachment  provisions^.  It  extends  to  any 
interest    the   debtor   may    have    "in    any    money  contracts. 
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'  claims  or  chores  in  the  action  due,  or  to  become  due  to  him; 
and  the  fact  that  the  exemption  of  wages  necessary  for  the 
support  of  a  family,  appears  in  this  part  of  the  code,  and  as 
applicable  to  such  proceeding,  and  nowhere  else,  may  find 
in  this  consideration,  a  satisfactory  explanation. 

For  these  reasons,  I  decline  making  either  of  the  orderB 
asked.  There  is  no  admission  of  indebtedness  to  authorize 
an  order  on  the  garnishee,  and  I  could  not,  even  if  inclined, 
discharge  him  from  the  liability  to  an  action  provided  in 
the  code. 


John   B.  Purcbll  v.    Nicholas   Goshorn    and  [Lorenul 

Goshorn,  his  Wife. 

(No.  6.506.) 

1.  The  law  requires  for  the  divesting  the  title  of  a  feme  covert  to  real 
estate,  an  acknowledgment  in  a  prescribed  form  of  a  deed  of  convey > 
ance,  with  apt  words  to  pass  the  legal  estate:  an  omission  or  defect 
in  either  part  of  the  instrument,  constitutes  such  want  of  conformity 
with  the  laws  of  the  State,  as  justifies  the  remedy  for  the  correc- 
tion of  the  same,  contemplated  by  art  2,  sec.  28.  constitution  of 
Ohio,  and  furnished  by  the  act  of  the  general  aasembly  of  April  17. 
1857.  amendatory  of  the  act  of  March  22.  1849. 

2.  The  statute  referred  to,  is  authorized  by  the  constitution  of  the 
State  of  Ohio,  and  is  not  in  conflict  with  the  constitution  of  the 
United  States. 

3.  The  omission  of  the  name  of  the  wife,  as  one  of  the  grantors,  in  the 
body  of  the  deed,  contrary  to  the  manifest  intention  of  the  parties, 
by  mistake,  will  be  relieved  against. 

Special  Tkrm. — Proceeding  for  the  correction  of  a  mistake 
in  the  deed  of  a  married  woman.  The  decision  states  the  facts 
siifficienth. 

Worthington  &  Matthews,  for  plaintiff. 

Mills  &  Hoadlv,  for  defendant. 
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Oholson,  J.  This  action  has  been  submitted,  as  well  upon 
certain  issues  of  fact  as  upon  demurrer  to  certain  defenses 
Htated  in  the  answer  of  the  defendant.  Ix>renia  Goshorn. 
The  decision  of  the  case  depends  upon  the  legal  effect  of 
facts  found  upon  the  evidence,  or  admitted  by  the  pleadings. 
These  facts,  as  I  find  them,  are  substantially  as  follow;^: 
On  the  13th  of  April,  1828,  Nicholas  Goshorn  and  Lorenia, 
his  wife,  executed  and  delivered  to  Edward  Fenwick  what 
purported  to  be  a  deed,  and  which  was  acknowledged  as  re- 
quired by  the  statute  then  in  force.  The  instrument  con- 
tained a  description  of  a  certain  lot  of  land  in  the  city  of  Cin- 
cinFati,  of  which  the  defendants  were  in  possession,  the  same 
belonging  to  Lorenia  Goshorn,  in  her  own  right  in  fee  simple; 
the  Interest  of  Nicholas  Goshorn  being  only  as  tenant  for  life, 
in  his  right  as  husband.  Edward  Fenwick  had  purchased 
this  lot  of  land  of  Nicholas  Goshorn,  for  11,218.75,  its  then 
estimated  value;  and  he  intended  to  buy  and  Nicholas 
Goshorn  intended  to  sell,  the  fee  simple  interest,  it  being 
the  intention  of  the  parties  that  the  agreement  should  be 
completed  by  the  payment  of  the  purchase  money,  and  the 
execution  and  delivery  of  a  deed  of  conveyance  from 
Nicholas  Goshorn  and  Lorenia  Goshorn.  Lorenia  Goshorn, 
at  the  request '.of  her  husband,  signed  and  sealed  the  instru- 
ment of  writing  purporting  to  be  such  deed  of  conveyance, 
and  afterward  acknowledged  the  same,  as  if  It  were  a  deed 
of  conveyance;  but  did  not,  in  any  other  form  contract  with 
Edward  Fenwick.  Both  the  said  Nicholas  Goshorn  and 
Lorenia  Goshorn,  by  the  execution  and  acknowledgment 
of  said  instrument,  intend M  I0  convey  to  the  said  Edward 
Fenwick,  not  only  the  interest  of  the  said  Nicholas,  but 
the  estate  and  interest  of  the  said  Lorena.  This  inten- 
tion is  shown,  not  oul\  by  inf^^rence  from  the  acts  of  the  parties 
not  evidenced  by  writing,  but  by  the  language  of  tlie  instru- 
ment, the  same  dewcribirg  as  the  interest  sold  intended  to  be 
conveyed,  "all  the  estate,  right,  title  and  Suteivst  of  them, 
the  said  Nicholas  'Goshorn  and  Lorenia,  his  wife,'*  in  the  lot 
of  land  described     The  instrument   ioes  a  it.  in  the  grant Inu' 
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clause,  join  the  name  of  Lorenia  Goshorn  with  that  of 
Nicholas  Goshoin.  and  for  that  reason  aloLi»»,  while  the  in- 
strument is  a  deed  good  and  effectuU  as  to  Nicholas  Goshorn, 
it  is,  as  to  Lorenia  Goshorn,  defocrive  and  not  a  conveyance 
of  her  estate.  The  not  so  joining  the  .  name  of  Lorenin 
Goshorn  with  that  of  Nicholas  Goshorn,  was  a  mistake  on 
the  part  of  the  scrivener  who  wrote  the  instrument;  and  it 
was  executed  and  acknowledged,  and  the  consideration  was 
paid  and  received  in  ignorance  of  any  such  mistake,  and  in 
the  belief  and  with  the  intention  that  it  was.  and  should  be 
a  valid  and  operative  deed  to  convey  the  estate  of  Loreoia 
Goflhom;  and  the  estate,  interest,  claim  or  demand  thus  ac- 
quired by  Edward  Fen  wick,  and  whether  limited  as  a  con- 
veyance of  the  legal  estate  of  Nicholas  Goshorn,  or  em- 
bracing a  demand  or  claim  for  a  correction  of  the  mistake 
against  Lorenia  Qoahorn,  is  now  held  by  the  plaintiff,  John 
B.  Purcell.  This  action  is  brought  to  obtain,  by  a  proper 
couTcyance,  the  title  of  Lorenia  Goshorn. 

It  appears,  as  a  part  of  the  history  of  this  case,  found  in 
the  reports  of  our  supreme  court,  that  on  the  17th  day  of 
June.  IS'lo.  a  bill  in  equity  was  filed  by  the  plaintiff  against 
the  defendants,  to  obtain  the  same  relief  asked  in  this  action. 
That  suit  was  decided  by  the  supreme  court  at  the  Decern 
ber  term.  1848,  and  is  reported,  17  Ohio.  105.  It  was  held 
by  the  supreme  court  that  such  a  defective  conveyance  gave 
no  claim  against  the  wife;  that  there  was  no  jurisdiction  in 
equity  to  relieve,  in  such  a  case,  against  a  married  woman. 
Shortly  after  this  decision,  and,  it  may  be  added,  in  conse 
quence  of  it.  on  the  22d  March,  1849,  the  act  "to  give  addi- 
tional security  to  the  land  titles  in  this  State.''  was  passed. 
That  act  provides  (and  its  language  in  this  connection  is  im- 
portant): **That  the  several  courts  of  chancery  in  this  State 
shall  be  authorized  and  empowered  to  correct,  amend  and  ro- 
lieve  against  any  errors,  mistakes  or  defects  occurring  in  the 
deed  or  other  conveyance  of  any  husband  and  wife,  hereafter  to 
be  executed,  and  intended  to  convey  or  incumber  the  lands  or 
estate  of  the  wife,  or  her  right  of  dower  in  the  lands  of  her  bus- 
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band,  in  the  same  manner  and  to  the  same  extent  as  the  said 
courts  are,  or  shall  be,  authorized  or  empowered  to  correct 
errors,  mistakes  or  defects,  in  the  deeds  or  conveyances  of  any 
othjr  persoas."    Swan  Stat.  314. 

It  will  be  observed  that  the  act  of  22d  March,  1849,  is  pros- 
pective.    I  think  it  was  intended  to  provide  for  such  cases 
as  the  present  that  might  afterward  occur;  but  existinc;  cases, 
or  such  as  had  occurred,  it  certainly  did  not  affect.    The  legis- 
lature, at  that  time,  very  probably  supposed  that  it  was  not 
politic  OP  wise  to  make  the  legislation  on  the  subject  retro 
spective.     In  1851,  the  present  constitution  of  the  State  was 
adopted;  and  section  28  of  article  II  provides  that  "the  general 
assembly  shall  have  no  power  to  pass  retroac^tive  laws,  or 
lawa  impairing  the    obligation    of    contracts;    but    may,  by 
general  laws,  authorize  courts  to  carry  into  effect,  upon  such 
terms  as  shall  be  just  and  equitable,  the  manifest  intention 
of  parties  and  officers,  by  curing  omissions,  defects  and  errors 
in  instruments  and  proceedings  arising  out  of  their  want  of 
conformity  with  the  laws  of  this  State." 

In  1857,  by  an  act  passed  April  17.  1857,  vol.  54,  19f),  thr» 
act  of  22d  March,  1849,  was  amended  by  adding  before  the 
word  "hereafter,"  the  words  "heretofore,  or,"  thus  giving  to 
the  act  a  retrospective  operation,  and  clearly,  I  think,  reach- 
ing the  present  case,  if  it  be  such  a  retroactive  law,  as  is 
authorized  by  the  section  of  the  constitution  which  has  beej] 
cited.  The  question,  then  is,  whether  there  can  be  an  omission. 
defect  or  error  in  the  instrument  executed  by  the  parties. 
contrary  to  their  manifest  intention,  and  whether  the  omis 
Bion,  defect  or  error,  arises  from  such  instrument  not  being 
in  conformity  with  the  laws  of  the  State?  If  there  be  such  aii 
omission,  defect  or  error,  then  the  constituton  very  clearly 
intends  that  it  may  be  cured  by  the  action  of  a  court,  under 
a  general  law  passed  for  the  purpose,  notwithstanding  the 
prohibition  against  retroactive   laws. 

Tb  ascertain  the  character  of  the  omission,  defect  or  error, 
in  the  view  of  both  the  legislative  enactment  and  the  pro- 
vision of  the  constitution,  we  need  not  go  beyond  the  class  of 
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cases  analogous  to  the  present.  In  10  Ohio,  305,  Carr  v.  Wil- 
liams, the  matter  is  fully  explained.  **A  deed  which  is  in- 
tended to  convey  the  legal  estate,  but  which  is  so  imperfectly 
executed  as  to  fail  of  effecting  that  object,  is  deprived  of  thi- 
character  of  a  conveyance,  but  may  be  treated  as  an  agree 
ment  to  convey,  and  a  resort  may  be  had  to  chancery,  foi-  [ 
the  purpose  of  enforcing  it,  and  compelling  ;a  specific  per 
formance;  or  a  bill  may  be  filed  for  the  purpose  of  rectifyinj; 
the  mistake,  when  the  original  deed  as  reformed  will  takt» 
the  pla-ce  of  the  conveyance  which  would  otherwise  be  decreed 
by  the  court.  In  either  case,  however,  the  complainaat  has 
only  an  equity,  and  is  obliged,  on  this  account,  to  go  from  a 
court  of  law  to  a  court  of  chancery.  This  is  the  genera! 
principle,  but  the  question  now  intended  to  be  presented  i.*^ 
one  of  more  particularity.  It  is  whether  the  deed  of  a  femr 
covert,  not  executed  according  to  the  statute  may  be  regarded 
as  an  agreement  to  convey,  the  specific  performance  of  which 
will  be  decreed  against  her,  or  whether  a  deed,  so  imperfect, 
may  be.  rectified  so  as  to  bind  her  right."  ♦  •  •  • 
**Our  statute  prescribes  the  mode  in  which  a  married  woman 
may  execute  a  conveyance  of  her  land.  It  directs  that  she 
and  her  husband  shall  join  in  the  conveyance,  and  if  this 
provision  is  not  complied  with,  then  the  deed  stands  as  iC 
would  at  common  law,  absolutely  void  and  inoperative  as  \o 
her;  and  if  a  deed,  the  body  of  which  was  defective,  was  still 
to  be  treated  as  an  agreement  to  convey,  or  as  an  imperfe<t 
conveyance,  other  provisions  of  the  statute  equally  essendal 
would  be  'disregarded.  The  acknowledgment  and  separate 
examination  would  not  be  to  such  an  instrument  as  the  law 
contemplates." 

From  the  remarks  which  have  been  quoted,  and,  I  think, 
according  to  the  plain  and  ordinary  meaning  of  the  words 
"omission,"  *'defect,"  "error,"  they  must  apply  as  well  to  the 
body  of  an  instrument,  intended  by  a  married  woman  to 
operate  as  a  conveyance,  as  to  the  prescribed  forms  attend- 
ing its  execution  and  acknowledgment.  If  there  be  one 
witness  instead  of  two,  or  the  separate    examination  of    the 
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wife,  though,  in  fact,  had,  be  not  certified,  it  is  no  more  an 
omission,  defect  or  error,  than  the  leaving  out  words  of  in- 
heritance, or,  as  in  this  case,  and  in  the  case  of  Carr  v.  Wil- 
liams, the  omission  to  join  the  wife  in  the  granting  clause. 

The  law  requirefl,  for  the  divesting  the  title  of  a  feme  covet^y 
an  acknowledgment  in  a  prescribed  form  of  a  deed  of  con- 
veyance, with  apt  words,  to  pass  the  legal  estate;  and,  as  is 
clearly  shown  in  the  authority  cited,  an  omission  or  defect,  in 
either  respect,  is  not  in  conformity  with  the  laws  of  the  State. 
The  act  is,  therefore,  such  a  retroactive  law  as  may  be  passed 
under  the  present  constitution  and  was  clearly  authorized  by 
the  former.    2  Ohio  State,  152  and  431. 

The  same  argument  which  shows  that,  in  this  case,  there 
is  an  omission  or  defect  to  be  cured,  demonstrates  that  the 
act  of  the  legislature  allowing  it  to  be  done,  does  not  violate 
the  constitution  of  the  United  States  by  impairing  the  obliga- 
tion of  a  contract.  The  object  of  the  act  is  to  enforce,  not 
to  impair  the  obligation  of  the  contract.  It  rather  creates  an 
obligation  where  none  existed  before,  than  destroys  one 
already  existing.  It  may,  with  more  propriety,  be  claimed 
that  the  act  divests  what  might  be  regarded  as  vested  rights. 
Net  more  than  one  year  ago  Lorenia  Goshorn  might  have 
been  regarded  as  legally  entitled  to  an  estate,  in  reversion 
of  great  value  to  be  possessed  by  herself  or  her  heirs,  and 
now,  by  the  insertion  of  two  words  in  an  act  of  the  legislature, 
she  is  substantially  divested  of  that  estate,  and  under  the 
judgment  of  the  court,  which,  but  for  this  change  in  the  act, 
could  not  have  been  rendered,  it  is  to  be  vested  in  the  plaintiff. 
But  it  is  very  clearly  settled  that  the  legislature  may  give  a 
remedy  on  a  contract  founded  on  a  valuable  consideration, 
when  no  remedy  exists,  and  may  authorize  a  suit  when 
justice  and  good  conscience  so  require,  and  this  does  not  im- 
pair the  obligation  of  the  contract,  nor  conflict  with  the 
federal  constitution.  1  Ohio  State,  362.  368.  "It  is  clear," 
says  the  supreme  court  of  the  United  States,  **that  this  court 
has  no  right  to  pronounce  an  act  of  the  State  legislature  void, 
as  contrary  to  the  constitution  of  the  United  States,  from  the 
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mere  fact  that  it  divests  antecedent  vested  rights  of  property." 
Watson  V.  Mercer,  8  Peters,  88,  110.  And,  in  the  strong 
language  of  Parker,  C.  J.,  "the  truth  is,  there  is  no  such 
thing  as  a  vested  right  to  do  wrong;  and  a  legislature  which, 
in  its  acts,  not  expressly  authorized  by  the  constitution,  lim- 
its itself  to  correcting  mistakes,  and  to  providing  remedies  for 
the  furtherance  of  justice,  can  not  be  charged  with  violating 
its  duty,  or  exceeding  its  authority."  16  Mass.  273.  Foster 
V.  Essex  Bank. 

In  view  of  these  principles,  which  must  control  my  decision 
upon  the  facts  found  or  admitted,  there  will  be  a  judgment  for 
the  plaintiff,  giving  the  relief  asked. 

Decree  for  plain  till'. 


Wm.  B.  Probasco  y.  Brooks  Johnson  et  al. 

(No.  7.937.) 

1.  No  equitable  lien  exists  in  Ohio,  upon  reid  estate,  by  the  deposit  of 
title  deed,  although  accompanied  with  the  declaration  by  parol 
of  such  a  purpose  for  which  the  deposit  was  made. 

2.  In  England  and  elsewhere,  when  such  an  equity  is  recognised,  it 
exists  only  when  an  advance  is  made  upon  the  faith  of  the  deposit; 
never  to  secure  a  precedent  debt,  or  to  create  a  trust  by  which  a  lieu 
could  enure  to  the  benefit  of  prior  creditors. 

Special  Term. — On  demurrer  to  petition. 

The  plaintiff  claims  to  subject  certain  real  estate  in  the  citv 
of  Cincinnati,  to  the  satisfaction  of  certain  debts  due  by  the 
defendants  to  him,  individually,  and  as  trustee  for  other  pat- 
ties.  He  sets  up  a  lien  upon  the  property,  which  he  asks  to 
he  enforced,  and  that  a  sale  may  be  decreed,  for  the  benefit  of 
all  interested  in  the  common  fund. 

His  lien,  as  he  avers  in  his  petition,  arises  on  the  deposit, 
by  the  defendants  of  their  title  deed  to  the  property,  accom- 
panied with   the   declaration,   by   parol ,  of   the   purpose   for 
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which  the  debtors  made  the  deposit  with  the  plaintiff.  No  evi- 
dence, in  writing,  of  the  existence  of  the  lien,  or  its  original 
creation,  is  claimed.    The  defendant  demur. 

W.  B.  Probasco  &  Durbin  Ward,  for  plaintiff. 
Smith  &  Lowe,  for  defendants. 

Storeb,  J.  The  question  meets  as  at  the  threshold  of  this 
case,  whether  any  valid  lien  exists  which  cen  be  enforced  by 
decree. 

The  rights  of  the  plaintiff,  and  those  whom  he  represents, 
depend  solely  upon  the  deposit  of  the  title  deed  to  the  land 
sought  to  be  subjected,  accompanied  by  the  parol  agreement 
that  it  was  thereby  intended  a  lien  should  be  created. 

•Equitable  mortgages  by  the  deposit  of  title  deeds,  have  been 
for  more  than  a  century,  held  to  be  valid  in  the  English 
courts. 

The  first  case  we  find  in  the  books  is  reported  in  2  Ver- 
non, 618,  Hales  v.  Van  Berchem,  where  Lord  Chancellor  Cow- 
per  held  the  doctrine  rather  vaguely;  but  in  Russel  v.  Russel, 
1  Brown's  Ch'y  Cases,  269,  Lord  Loughborough  directed  that 
the  pledge  of  a  lease  should  be  carried  into  effect.  '^It  is/' 
said  he,  ''a  delivery  of  the  title  to  the  plaintiff  for  a  valuable 
consideration.  The  court  has  nothing  to  do  but  to  supply  the 
legal  formalities;  in  all  these  cases,  the  contract  is  not  to  be 
performed,  but  is  executed." 

The  rule  thus  stated  has  become  the  settled  law  in  England, 
and,  though  it  has  often  been  doubted  and  restricted,  no  chan- 
cellor has  held  that  it  did  not  exist. 

Lord  Eldon,  in  ex  parte  Coming.  9  Vesey,  117,  doubted  the 
propriety  of  the  doctrine,  tending,  bb  it  necessarily  did,  to 
repeal,  virtually,  the  statute  of  frauds;  but  the  policy  of  the  law, 
as  expounded  by  the  English  courts,  has  been  to  give  efficacy 
to  all  such  liens;  so  that  it  would  seem,  at  this  day,  the  point  is 
**r€8  adjudicataP 
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We  must  not  forget,  however,  the  reason  on  which  the  Eng- 
lish rule  is  founded. 

The  posnession  of  the  title  deeds,  in  England,  is  evidence 
of  ownership,  as  no  one  is  supposed  to  have  the  right  to  re- 
tain them,  unless  he  had  a  legal  or  equitable  claim  to  the 
estate  they  conveyed.  Hence  it  is  that  the  original  transfers 
of  title,  whether  by  grant  or  deed,  pass  to  the  alienee,  when 
the  property  is  sold;  and  their  examination  by  the  solicitor 
«f  the  parties  is  a  prerequisite  to  every  sale.  This  arises 
from  the  fact  that,  except  in  the  counties  of  Middlesex  and 
York,  there  are  no  registries,  where  search  can  be  made  to 
ascertain  the  title  to  lands,  with  the  exception  of  copy-hold 
titles,  which  are  always  to  be  found  recorded  in  the  manor 
courts.  The  only  security  which  the  purchaser,  consequently, 
has,  for  the  validity  of  any  title  in  his  grantor,  is  the  exhibition 
of  the  deedfi  which  establish  it. 

In  the  United  States,  the  reason  of  the  rule  does  not  exist. 
Our  system  of  registry  dispenses  with  the  necessity  of  any  ex- 
hibition of  title  deeds,  and  supplies  all  the  evidence  to  protect 
both  vendor  and  vendee.  It  furnishes  at  once  a  true  statement 
of  the  present  condition  of  all  legal  rights  to  land,  and  if  the 
origiBal  conveyance  is  ever  lost  or  destroyed,  a  oopy  from  the 
record  is  received  as  an  equivalent. 

We  might,  therefore,  ask  the  question  whether  the  English 
rule  can  be  allowed  under  our  system  of  jurisprudt  nee. 

We  have  examined  all  the  cases  that  we  could  find  where 
the  subject  has  been  referred  to,  and  are  satisfied  the  weight 
of  authority,  as  is  certainly  the  reason  of  the  rule,  is  against  the 
English  detisioBS. 

Mr.  Greenleaf,  in  his  note  to  Cruise,  vol.  2.  sec.  20, 
says:  ''No  case  is  found  in  the  United  States  in  which  the 
doctrine  has  been  actually  administered,  though  in  sev- 
eral eases  it  has  been  adverted  to ;"  and  Chancellor  Kent  speaks 
with  much  hesitation  as  to  the  introduction  of  the 
rule,  4  Comm.  150,  151.  2  John.  Ch.  «0S.  Berry  v.  llut.  Ins. 
Co.  So.  also,  does  Judge  Story  express  his  opinion,  2  Eq.  Jur. 
sec  1,020. 
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Yet  there  have  been  several  adjudications  in  our  sister 
States,  all  of  which  we  have  examined.  The  assistant  vice 
chancellor  of  New  York,  in  2  Sandf.  Ch.  10,  Rock- 
well V.  Hobbj,  applied  the  role,  without  any  exception,  mak- 
ing no  distinction  between  the  condition  of  the  landholder  in 
England  and  in  this  country,  which  it  seems  to  us,  is  in 
direct  contravention  of  the  reasoning  in  2  John.  Ch.  603,  al- 
ready referred  to,  where  Chancellor  Kent  intimated  very  clearly 
what  his  opinion  would  be  if  the  point  was  directly  before 
him. 

In  10  Smeades  and*  Marshall,  426,  Williams  v.  Stratton, 
Judge  Sharkey  held  that  an  equitable  mortgage  might  be  made 
by  the  deposit  of  the  title  deeds;  but,  be  remarked,  all  the 
title  deeds  must  be  left  at  the  time.  "Such  equitable  liens," 
he  said,  "have  met  with  very  decided  opposition  in  England; 
but  it  is  admitted,  on  all  hands,  that  they  should  not  be  ex- 
tended beyond  their  present  limit;  they  are  indirect  opposi- 
tion to  the  statute  of  frauds,  in  regard  to  which  we  will  create 
no  exceptions." 

We  have  a  reference  to  the  case  of  Welsh  v.  Usher,  2  Hill's 
Ch.  (8.  Car.)  1C6,  where  it  is  said  the  doctrine  was  recognized; 
but  we  can  not  find  the  report,  and  are  not  able,  therefore,  to 
state  what  was  actually  decided. 

On  the  other  hand,  the  rule  is  expressly  denied  in  3  Penrose 
&  Watts,  239,  Bowers  v.  Oyster,  and  3.  Barr,  233,  Shitz  v. 
Diefifenbach. 

The  court  of  appeals  of  Kentucky,  in  8  B.  Monroe,  437,  Van- 
meter  T.  McFaddin,  in  a  very  decided  manner  rejected  the  En- 
glish rule,  as  contrary  to  the  spirit  of  the  registry  act,  and 
effectually  annulling  the  statute  of  frauds. 

A  review  of  the  cases  has  fully  satisfied  us  that  there  is 
no  necessity,  in  this  State,  for  the  recognition  of  the  prin- 
ciple to  which  we  have  alluded;  that  it  is  founded,  more 
over,  If  it  should  be  applied,  upon  no  sound  reason;  but,  on  the 
contrary,  no  rule  tlMtt  is  consistent  with  our  legal  policy  can 
sanction  it. 

It  would  be  impossible  to  carry  out  the  doctrine,  as  it  is 
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required  in  England,  as  the  grantor  here  seldom,  if  ever 
could  deposit  all  the  title  deeds,  never  having  had  them  in  pos- 
session, or  under  his  control. 

When  we  refer  to  the  registry  of  deeds,  we  may  well  use 
the  language  of  Chancellor  Kent,  in  case  of  Berry  v.  Mutual 
Insurance  Company,  609,  already  quoted,  that  the  record  of 
the  deed  is  "a  beneficial  substitute  for  deposit  of  the  deed, 
and  gave  better  and  more  effectual  security  to  subsequent  mort- 
gagees." 

We  hold,  therefore,  that  no  equitable  lien  existed  in  Ohio, 
upon  real  estate,  by  the  mere  deposit  of  .title  deeds. 

In  England,  however,  and  in  New  York,  as  well  as  in  Mis- 
sissippi, where  the  equitable  right  is  said  to  be  thus  created, 
it  exists  only  when  an  advance  is  made,  upon  the  faith  of  the 
deposit,  never  to  secure  a  precedent  debt,  or  to  create  a  trust 
by  which  a  lien  would  enure  to  prior  creditors. 

The  case  before  us  is  not,  therefore,  within  the  reason  of 
the  English  doctrine,  and  would  not  be  sustained  at  common 
law. 

The  deposit  was  made  for  the  benefit  of  creditors,  when  claims 
already  existed,  and  no  new  consideration  passed,  for  the  in- 
demnity intended,  *it  is  said,  to  be  given  thereby. 

On  any  principle  involved  in  the  case,  we  are  satisfied  we 
must  sustain  the  demurrer  and  give  judgment  for  the  defend- 
ants. 

Demurrer  sustained  and  judgment  for  defendants. 


Wm.  Piersox  v.  The    Cincinnati   and  Whitewater 

Canal  Co. 

(No.  7.879.) 

1.  The  owner  of  land  who  allows  the  construction  and  nse  of  a  pub* 
lie  canal  through  his  lands,  although  claiming  damages  therefor  from 
the  beginning,  will,  after  such  occupation  and  use  for  a  period  of 
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years,  be  deemed  to  have  originally  consented  to  the  dedication 
to  suck  use,  and  be  estopped  from  enforcing  his  claim  to  the  pos- 
session of  the  land,  so  used  as  such  public  highway. 
2.  The  question  as  to  the  period  of  occupation  will  not  be  important,  if 
the  owner's  intention  is  otherwise  clearly  proved.  The  use  of  the 
way  for  comparatively  a  few  years  is  sufficient  to  establish  the  right 
of  the  public. 


Special  Term. — Action  to  recover  possession  of  certain 
Itnds  in  the  city  of  Cincinnati.  Petition  was  filed  December 
18,  A.  D.,  1858,  and  from  the  agreed  statement  of  facts  it 
appears: 

"That  the  plaintifT  was  the  owner  in  fee  of  a  six-acre 
tract  of  land  lying  in  the  western  portion  of  the  city;  that 
IB  the  year  1838,  the  defendant  entered  upon  the  tract,  sur- 
veyed and  located  the  canal  on  it  as  now  constructed;  that  the 
amount  of  land  actually  taken  and  occupied  for  the  canal 
nnd  towpath  was  about  three-quarters  of  an  acre;  that  when 
the  work  of  construction  was  commenced  at  plaintiff's  tract, 
he  tried  to  stop  the  contractor  and  employees,  and  said  to 
them  that  they  could  not  take  his  land  without  paying  for  it; 
that  he  then  spoke  to  the  canal  engineer,  on  the  subject;  that 
the  subject  was  spoken  ef  frequently  for  several  years;  that 
the  canal  company  offered  the  plaintiff  f500  in  settlement, 
which  he  refused  to  accept,  and  that  plaintiff  never  did  consent 
to  their  taking  his  land. 

"That  the  plaintiff  sent  Mr.  Nelson  Speer  to  the  company, 
and  he  addressed  the  canal  board  the  following  letter: 

"  'Gentlemen. — I  wish  to  call  your  attention  to  the  subject 
nt  damages  done  my  property  by  the  Whitewater  CamI 
jessing  through  the  same,  near  Sixth  street,  ijext  west  of 
H,  Hathaway'B  property.  The  canal  makes  a  bend  on  my 
property,  and  cuts  it  up  in  such  a  manner  that  it  is  very 
much  damaged;  when  the  culvert  was  building  at  Mill-creek, 
the  engineer  order  his  men  to  haul  gravel  off  another  part  of 
uiy  property,  to  a  considerable  amount,  which  I  have  not  yet 
received  pay  for. 
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"  %  therefore,  wish  to  have  the  matter   amiciably   settled. 

WILLIAM  PIER80N, 

"Cincinnati,  May  16,  1843.    By  Nelaon  Speer. 
"To  the  President  and  Directors  of  the  Cincinnati  and  White- 
water Canal  Co.' " 

"Upon  which  there  is  indorsed  by  the  company  'Refened 
to  the  engineer,  attorney  and  president  to  examine,  and  report 
to  the  board."  * 

"That  about  two  years  after  this  (nothing  having  been  done 
in  the  meanwhile  in  relation  to  the  matter)  Speer  repeated 
this  application;  that  the  president  said  they  were  about  ap- 
pointing appraisers  on  several  unsettled  cases;  that  the  mat- 
ter should  be  attended  to,  and  that  nothing  more  was  erer 
said  or  done  by  either  party  until  the  commencement  of  tbis 
suit. 

"That  the  plaintiff  always  claimed  to  be  paid  for  the  land, 
but  thought  he  would  let  the  matter  stand  until  the  canal 
broke  up,  and  then  he  would  get  the  land  back,  or  bring  a 
suit,  before  he  was  barred  by  law.  That  the  plaintiff  saw 
the  defendant's  agents  surveying  the  location,  and  knew  what 
they  were  doing  it  for;  that  they  staked  off  the  land,  and  took 
it;  that  the  plaintiff  did  not  pull  up  the\stakes;  that  he 
sent  Speer,  three  or  four  years  after  the  land  was  taken,  to 
settle,  but  don't  remember  what  he  instructed  him  to  do;  that 
he  has  made  no  application  to  the  defendant  since,  in  regard 
to  it. 

"That  he.  In  conveying  lots  on  the  canal,  called  for  the  eaiial 
as  the  boundarv  in  his  deeds. 

"That  the  defendant  was  incorporated  under  an  act  of  Ihe 
general  assembly  of  the  State  of  Ohio,  passed  April  1,  A^ 
D.,  1837,  with  the  amendments  of  March  16,  A.  D.,  1839, 
and  March  27,  A.  D.,  1841 ;  that  the  canal  has  ever  since  been 
kept  up  and  maintained,  according  to  the  acts  of  in- 
corporation, and  that  the  company  has  had  posscBsioii  of  t^ie 
land  in  controversy  since  the  day  it  took  the  same;  that  Ihe 
plaintiff  used  water  from  the  canal  for  many  years  for  the 
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purpose  of  mannfactaring  brick.  That  ob  the  8th  day  of 
April,  1839,  the  commissioner  of  Hamilton  county  appointed 
three  competent  men  to  arbitrate  and  settle  the  claims  of 
landholders  against  the  canal  company,  for  land  and 
material  taken  for  the  construction  of  the  csame,  and 
that  the  arbitrators  accepted  said  appointment,  and  entered 
upon  the  discharge  of  their  duties.  What  was  ever  done  by 
them  is  not  in  evidence." 

Upon  these  facts,  the  case  was  argued  and  submitted. 

fitallo,  Andrews  &  McCook,  for  plaintiff. 
King  &  Anderson,  for  defendant. 

Storbr,  J.  The  plaintiff  claims  to  recover  the  possession 
of  a  tract  of  land  now  occupied  by  the  Cincinnati  and  White- 
water Canal,  and  which  has  been  usad  for  that  purpose  for 
nearly  twenty  years. 

It  is  alleged  the  property  has  never  been  legally  appro- 
priated for  the  purpose  of  the  corporation,  as  is  required  by 
their  charter;  nor  has  the  plaintiff  been  paid  any  sum.  what- 
ever, as  an  equivalent  for  his  estate,  or  granted  it  by  any  mode 
of  conveyance. 

The  proof  is,  that  the  plaintiff  permitted  the  defendants  to 
take  possession  of  the  land,  and  dig  their  canal;  but,  as  he 
alleges,  on  the  condition  he  should  be  paid  its  value.  Afte^ 
the  work  was  completed,  the  plaintiff,  from  time  to  time, 
asked  remuneration,  and,  as  early  as  May,  1843,  made  a  writ- 
ten request  to  be  paid  his  damages.  The  defendants,  at  that 
time,  were  unable  to  pay  their  debts,  and  no  definite  action 
seems  to  have  been  afterward  taken  upon  the  plaintiff's  claim. 
Since  then,  and  until  this  suit  was  brought,  the  plain- 
tiff admits  he  has  made  no  effort  to  recover  his  right,  as  he 
believed  the  canal  would  be,  ere  long,  abandoned,  when  the 
land  would  be  his.  He  further  admits,  his  claim  for  the  value 
of  the  property  taken,  when  the  defendants  were  required  to 
pay,  was  $600. 


104  SUPERIOR  COURT  OF  CINCINNATI. 

Wm.  Plerson  v.  The  Cincinnati  and  Whitewater  Canal  Co. 

It  is  admitted  that  the  canal  passing  through  the  property 
has  been  in  daily  use,  except  in  case  of  accident  or  injury  to 
the  general  work,  from  the  time  of  its  completion  in  1839. 

We  are  asked,  upon  these  facts,  to  give  the  plaintiff  the 
immediate  possession  of  a  portion  of  a  work  authorized  by 
law  to  be  constructed,  and  which  is  declared  by  the  statute 
to  be  "a  public  highway,"  the  effect  of  which  will  be,  greatly  to 
impair  the  value  of  the  work  itself,  and  break  up  the  connec- 
tion between  its  different  parts,  for  about  two  hundred  feet 
in  length,  and  sixty  in  breadth. 

We  are  satisfied,  upon  the  above  facts,  the  plaintiff  can  not 
recover — 

First.  Because  he  has  permitted  the  defendants  to  take  pos- 
session of  his  land,  on  the  faith  that  they  might  use 
it  for  the  purpose  of  their  canal;  that  he  assented  to  the  im- 
provement, as  well  as  the  expenditure  of  money  to  complete 
it,  and  can  not,  after  so  public  an  admission  of  the  defendants' 
right  to  enter,  coupled  with  the  long  subsequent  enjoyment, 
set  up,  at  this  day,  any  claim  to  its  occupation.  If  we  per- 
mitted him  to  do  so,  we  should  disregard  one  of  the  sound- 
est and  best  established  rules  in  equity,  "that  if  a  man  know- 
ingly, though  he  does  it  passively,  by  looking  on,  suffers  an- 
other to  purchase  and  spend  money  on  land,  under  an  erroneous 
opinion  of  title,  without  setting  up  his  claim,  he  shall  not 
afterward  be  permitted  to  assert  his  legal  right.  It  would  be 
an  act  of  fraud  and  injustice  to  permit  him  to  do  so;  his  con- 
science is  bound  by  the  equitable  estoppel."  1  Johnson  ChV., 
354,  Wendell  v.  Van  Rensselaer;  10  Ohio,  288,  Buckingham  et  al. 
V.  Smith  &  Dille. 

It  is  said,  however,  that  the  defendants  had  no  power  to 
take  lands  for  their  canal,  except  in  the  mode  prescribed  in 
their  charter,  and  they  can  not,  therefore,  defend  themselves 
on  the  ground  that  the  plaintiff  is  estopped.  As  a  general 
principle,  the  remark  is  true;  but  it  can  not  be  denied  that  a 
parol  license  to  enter,  for  the  necessary  purposes  of  the  canal 
would  have  protected  the  defendants  from  the  action  of 
trespass,  and    if    the    possession    should  continue  until    the 
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Btatuterj  limit  had  arrived,  the  right  of  the  •riginal 
owner  would  be  gone;  and  where,  as  ia  the  present  case, 
not  only  the  poescflsion  wa«  takes  bj  the  consent  and  knowl- 
edge •#  the  plaintiff,  and  an  important  public  work  erected, 
hj  the  •vtlay  of  a  large  amount  of  money,  it  can  not  be  said 
fkat  file  defendants  have  not  the  same  right  to  be  protected 
that  peKains  to  the  individual  citizen,  who  may  have  occu- 
pied and  improved,  by  expending  his  labor  and  employing 
his  capital. 

We  can  perceive  no  difference  in  the  cases.  The  only 
qnestioQ  can  properly  be.  was  the  property  taken  required 
tor  the  purposes  of  the  canal?  When  this  fact  is  ascertained, 
tlie  right  thus  secured  to  the  defendants,  by  the  conduct  of 
the  plaintiff,  must  depend  on,  and  be  controlled  by  the  ord* 
inarv  rule. 

Secondly,  we  think  the  plaintiff,  from  the  testimony  before 
na,  may  well  be  regarded  as  having  dedicated  the  property 
for  the  purposes  for  which  it  was  used,  and  thus  invested  the 
defendants  with  the  right  of  user,  at  least.  We  have  already 
said  the  canal,  when  completed,  is  declared,  by  law,^  to  be 
a  public  highway,  and  for  all  proper  purposes,  the  rule  by 
which  the  dedication  of  roads,  commons,  and  other  public 
thoroughfares,  is  established,  must  prevail  here.  Angell  on 
Highways,  sec.  49. 

We  need  net  refer  to  the  varions  acts  which  have  been 
held  to  estop  the  original  owner,  when  the  public  right  to 
use  an  highway  is  questioned;  it  is  sufficient  to  say,  that  such 
conduct,  either  by  express  permission  or  passive  assent,  as 
dearly  indicates  the  intention  to  abandon  the  property  for 
public  purposes  and  when  clearly  proved,  precludes  all  claim 
to  prevent  the  unebstrncted  use;  and  thus,  whenever  a  road 
hae  been  laid  out  and  traveled  for  a.  number  of  years,  less 
even  than  the  statutory  bar,  the  presumption  will  be  that  it 
was  legally  established,  though  no  evidence  of  the  fact 
appears  of  record.     12  Ohio,  627,  Ingersoll  v.  Herider. 

And  the  qneetion  as  to  the  tkne  of  occupation  will  not  be 
important,    \t    f^e    owner*s    intenMon    is    otherwise    clearly 
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proved.  In  such  a  case  the  use  of  the  waj  for  compara- 
livelj  a  few  years,  is  sufficient  to  establish  the  right  of  the 
public;  11  Metcalf,  421,  Larned  v.  Lamed;  19  Pickering, 
405;  Hobbs  v.  The  Town  of  Lowell;  and  the  late  case  of  the 
Queen  v.  Petrie,  :\0  E.  L.  and  E.  207. 

We  may  hold,  that  the  evidence  in  the  cause  es- 
tablishes, very  clearly,  a  dedication,  by  the  plaintiff,  #f 
the  property  he  now  seeks  to  recpver;  not  only  by 
prior  assent,  but  subsequent  permission,  and  we  ought 
not  to  allow  him  to  resume  a  right  that  we  are  satisfied  he 
was  always  willing  to  surrender,  if  he  had  been  paid  the 
value  of  bis  land.  He  made  no  claim  until  the  canal  was 
completed,  and  he  must  now  stand  on  the  same  footing  with 
the  ordinary  creditors  of  the  corporation.  He  can  not  now 
destroy  the  public  highways,  by  taking  possession  of  the  land 
over  which  it  passes,  and  thus  severing  it  into  parts.  The 
whole  work,  from  its  commencement  in  Cincinnati,  to  its 
terminus  in  Indiana,  is  a  unit;  not  even  a  judgment  creditor 
can  sell  a  part  of  it  on  execution,  and  no  former  owner  of  the 
fee,  who  has  aequiesced  in  its  appropriation,  can  change  his 
relation  of  creditor  into  that  of  proprietor.  He  has  volun- 
tarily taken  his  position,  and  must  occupy  that,  and  no  other. 

Judgment  for  defendant. 


Sanderson  Robert  ▼.  New  England  Mutual  Insurance 

Company. 

(No.  1,813.) 

1.  Contracts  for  life  Insurance  are  not  contraots  of  Indemnity.  lik« 
those  of  Are  or  fnarine  insurance;  they  are  agreements,  on  the  part 
of  the  Insurer,  to  pay  a  pritscribed  sum — no  more  nor  no  less — ^If  the  per- 
son whose  life  is  Insured  shall  die  within  the  time  for  whloh  the  risk 
was  taken. 

2.  The  premium  to  be  paid  on  life  Insurance  Is  always  paid,  or  secured 
to  be  paid  in  advance.  If  there  is  a  failure  to  pay  when,  by  the 
terms  of  the  policy.  It  Is  to  be  paid,  the  risk  Is  at  an  end. 
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8.  Wlien,  by  the  terms  of  the  policy,  a  portion  of  the  annual  premium 
is  to  be  paid  in  advance,  and  the  residue  in  six  months,  and  a  note 
is  taken  for  the  deferred  payment,  a  failure  to  pay  the  note  at  a 
maturity  defeats  the  policy;  so,  that  if,  within  the  year,  but  after  the 
note  became  due,  and  was  unpaid,  the  life  insured  should  terminate, 
no  claim  can  be  set  up  against  the  insurer.  His  liability  no  longer  ex- 
.ists. 

General  Term. — The  defendants  in  error,  a  corporation 
by  the  law  of  Massachusetts,  !ssu<»d  a  life  policy  on  the  22d 
^^f  February,  1855,  by  which,  in  consideration  of  |90.40,  paid 
to  them  by  Geo.  W.  Sessions,  of  Painesville,  Ohio,  and  for 
the  like  sum  to  be  paid  on  the  22d  of  February,  in  each 
year,  thereafter,  during  the  continuance  of  the  risk,  they 
caused  said  Sessions  to  be  insured  for  the  term  of  seven  years, 
ixpon  his  life,  **for  the  benefit  of  the  plaintiffs  in  error,  "San- 
derson Robert,  for  the  benefit  of  himself,  and  for  any  firms 
of  which  he  may  be  a  member,  to  the  amount  of  their  then 
(subsisting  demands  against  the  assured,  as  creditors;  surplus, 
i;  any,  for  the  benefit  of  the  assured,  his  heirs  and  repre- 
sentatives."   The  sum  insured  was  f  8,000. 

Tlie  policy,  among  other  conditions,  contained  the  follow- 
ing: 1.  ''In  case  the  premium  should  not  be  paid  to  said 
company^  at  op  before  the  time  therein  mentioned  for  the 
payment  of  the  same,  then,  and  in  every  such  case,  the  said 
company  shall  not  be  liable  for  the,  payment  of  the  sum 
iasured  or  any  part  thereof;  and  the  policy  shall  thereupon 
coase  and  be  forfeited."  2.  *'The  policy,  and  any  sum  th^t 
should  be  come  due  thereon  from  said  company  for  loes,  or 
for  distribution,  or  for  return  of  premium,  are  pledged  and 
hypothecated  to  said  company,  and  they  have  a  lien  thereon, 
to  secure  the  payment  of  any  premium,  or  part  thereof,  on 
which  credit  may  be  given,  and  of  any  note  or  security 
given,  or  to  be  given,  to  said  company  therefor;  and  on  non 
payment  of  any  such  premium,  or  such  note  or  security,  or 
affly  part  thereof,  when  due,  all  claim  upon  the  policy  shall 
be  forfeited  to  said  company,  and  the  policy  shall  be  void." 

When  the  poli<'v  issned,  Robert  paid  in  cash  one-half  of 
the  premium  for  the  first  year  of  the  risk,  and  by  an  arrange- 
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ment  with  defendant,  gave  his  note  for  the  other  moiety  pay- 
able in  six  months,  with  interest.  This  note  became  due  in 
Anyast,  1855.  In  November  following,  Sessions,  whose  life 
had  been  insured,  died;  of  which  fact  the  agent  of  the  com- 
pany was  duly  notified,  and  payment  of  the  sum  insured 
thereon  demanded.  Payment  was  refused,  on  the  ground 
that  the  moiety  of  the  premium  covering  the  risk  for  the 
half  year,  from  August,  1855,  to  February,  1856,  and  which 
was  represented  by  the  note  given  by  Robert,  had  U9t  been 
paid  at  maturity.  Robert  offered  to  discharge  it  at  that 
time;  but  the  agent  declined  to  receive  it,  on  the  ground 
that  he  had  no  power  to  do  so. 

The  note  was  dated  "Boston,  February  22,  1855;  payable 
to  the  New  England  Mutual  Life  Insurance  Company,  or 
their  order,  for  |45.22,  in  six  months,  with  interest,  being 
in  part  of  premium  on  policy  No.  5237  of  said  company,  on 
the  life  of  George  W.  Sessions,"  and  signed,  as  already  stated, 
by  Robert. 

The  company   received   the  original   proposition   for   insu 
ranee  through  their  agent  in  Cincinnati,  by  whom  the  policy 
was  afterwards  delivered  to  Robert.     He  also  receired  the 
cash  payment  and  the  premium  note,  and  had  possession  of 
the  note  when  it  became  due. 

The  case  was  submitted  to  Judge  Gholson,  in  special  term. 
On  the  trial,  it  was  claimed  by  the  company  that  there  was 
no  subsisting  insurance  when  Sessions,  the  person  insured, 
died,  the  non-payment  of  the  premium  due  in  August, 
having,  ex  vi  termini,  put  an  end  to  the  risk. 

On  the  other  hand,  the  plaintiff  in  error  insisted— 

1.  The  policy  having  been  issued  on  receipt  of  a  portion 
of  the  premium,  by  the  underwriter,  and  a  note  taken  fo- 
the  residue,  with  interest  payable  at  a  future  dav,  the  con- 
dition  that  would  otherwise  have  been  precedent,  wa-- 
waived,  and  the  remedy  for  the  amount  due  was  upon  tbc' 
note  only,  by  way  of  action. 

2.  That  the  insurance  was  for  seven  years,  and.  therefore,  an 
entire  contract,  and  the  policy,  when  once  issued,  conferred 
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a  right  that  would  not  be  defeated  by  the  non-performnnce 
ef  a  condition  sabseqaent;  failure,  therefore,  to  comply 
strictly  with  the  stipulations  of  the  contract,  would  not  de- 
stroy the  claim  of  the  assured;  for  that  equity  might  well 
relieve,  as  in  other  cases  of  technical  forfeiture. 

3.  That  was  the  duty  of  the  company,  or  their  agent,  to 
notify  the  maker  of  the  note  when  it  became  due,  and  as 
that  information  was  not  K^^^^)  the  party  bound  to  pay  was 
misled.  If  there  was  any  neglect,  therefore,  on  his  part,  it 
was  caused  by  the  prior  omission  of  the  underwriter,  and 
can  not  now  be  set  up  to  forfeit  the  policy. 

After  a  full  hearing,  judgment  was  rendered  for  t>e  defen- 
dant at  the  May  term,  A.  I).  1867;  the  case  is  reported  in 
Y*I.  1,  p.  355,  the  judge  holding  that  the  risk  was  deter 
mined  by  the  non-payment  of  the  premiam,  in  August,  1855, 
and  if  the  default  could  have  been  waived,  there  was  no 
evidence  to  sustain  such  an  assumption. 

Exceptions  were  taken  to  the  ruling  of  the  court,  and  the 
judgment  at  special  term  is  now  sought  to  be  reversed,  as 
well  for  the  alleged  error  in  deciding  the  case  for  the  defen- 
dant, as  for  the  refusal  of  the  judge  to  grant  a  new  trial  on 
the  motion  of  the  plaintiff. 

Coffin  &  Mitchell,  and  Kebler  &  Force,  for  plaintiff  in  error. 
Tilden,  Rairden  &  Curwen,  for  defendant  in  error. 
Storer,  J.,  delivered  the  opinion  of  the  court.  • 

The  <questions  presented  for  oar  consideration,  necessarily 
involve  a  thorough  construction  of  the  contract  between  the 
partiea 

A  contract  of  insurance  is  defined,  generally,  to  be  one  of 
indemnity,  whereby  the  assured  is  saved  harmless  from 
either  a  total  or  partial  loss  of  the  subject  at  risk.  We 
may  apply,  very  readily,  the  principle  thus  stated  to  a 
marine  'Mr  fire  policy,  and  hold  both,  as  they  really  are.  to 
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be  iuch  contracts;  but  it  is  not  perceived  on  what  ground 
life  insurance  has  sometimes  been  placed  in  the  same 
category. 

Jn  the  first  class  of  contracts,  the  amount  to  be  recovered 
is  measured  b.v  the  extent  of  the  injury  sustained;  it  may 
reach  the  whole  sum  assured,  or  require  only  a  partial  pay- 
ment from  the  underwriter;  but,  in  the  latter  class,  the  loss 
must  ever  be  a  total  one.  The  death  of  the  person  whose 
life  is  insured  being  the  only  event  upon  the  happening  of 
which  a  liability  upon  the,  policy  can  ever  be  created,  there 
can  not  be  a  claim  for  a  less  sum  than  that  taken  upon  his 
life,  nor  a  right  to  discharge  it,  but  by  the  tender  of  the 
whole  amount  at  risk. 

It  was  held,  however,  in  Oodsall  v.  Boldero,  9  East,  72, 
**that  life  insurance,  as  every  other  to  which  the  law  gives 
effect,  is,  in  its  nature,  a  contract  of  indemnity."  This,  it 
was  said  by  Lord  Ellenborough,  was  agreeable  to  the  doc- 
trine in  Hamilton  v.  Mendes,  2  Burr.  1210,  where  Lord  Mans- 
field remarked:  "The  plaintiff's  demand  is  for  an  indem- 
nity. His  action,  then,  must  be  founded  upon  the  nature 
of  the  damnification,  as  it  reaily  is  at  the  time  the  action  is 
brought." 

We  find  no  other  reported  English  case  to  sustain  the 
rule,  and  but  one  in  the  United  States,  23  Conn.  244,  Bevin 
V.  Mutual  Life  Insurance  Company;  where  Judge  Ellsworth 
supposes  such  must  bt  the  construction,  as  it  is  applied  with- 
out any  hesitancy  to  fire  and  marine  insurance. 

But  in  the  late  case  of  Dalby  v.  The  India  and  London 
Life  Assurance  Co.,  2S  Eng.  Law  and  Eq.  317,  Baron  Parke 
said:  ^'The  contract  commonly  called  life  assurance,  when 
properly  considered,  is  a  mere  contract  to  pay  a  certpin  sum 
of  money  on  the  death  of  a  person,  in  consideration  of  the  due 
payment  of  a  certain  annuity  for  his  life,  the  amount  of  the  an- 
nuity being  calculated,  in  tlie  first  instance,  according  to  the 
probable  duration  of  tlie  life;  and  when  once  fixed  it  is  con- 
stant and  invariable.  The  stipulated  amount  of  annuity  is  to 
be  oniformly  paid  on  tiie  one  sids,  and  the  sum  to  be  paid,  in 
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the  event  of  detth,  is  always  the  same  on  the  other.    This^spe- 
cies  of  assurance  in  no  way  resembles  a  contract  of  indemnity." 

This  decision  expressly  overruled  the  case  of  Godsall  v. 
Boldero,  which,  it  was  held,  was  not  sustained  by  the  case  of 
Hamilton  ▼.  Mendes. 

We  suppose,  then^  upon  the  reason  of  the  rule,  and  tbv 
high  authority  of  the  last  case,  that  we  should  not  apply  to 
the  contract  before  us,  the  doctrine  that  an  agreement  to  in- 
sure the  life  of  a  party  is,  necessarily,  one  of  indemnity. 

It  follows  that  the  policy  issued  by  the  defendant  in 
error  is  an  undertaking  to  pay  a  sum  certain  on  the  happen- 
ing of  a  particular  event,  provided  the  insured,  or  those  for 
whose  bene^t  the  risk  was  taken  shall  have  performed  the 
conditions  required  on  their  part. 

By  the  terms  of  the  contract,  already  stated,  the  pay- 
ment of  the  premium  aiust  precede  the  liability  of  the  in- 
surers. It  is  made  the  condition  upon  which  the  risk  is  to 
depend,  and,  uiiless  it  has  been  complied  with  or  waived  by 
the  defendants,  it  is  clear  the  plaintiff  can  not  recover. 

Such  is  the  construction  given  to  a  policy  nearly  identical 
with  that  before  us,  in  Want  et  al.  v.  Blunt  et.  al.  12  East,  183. 
See,  also,  Acey  v.  Femie,  7  M.  &  W,  151;  Beadle  v.  Chen- 
ango Ins.  Co.,  3  Hill,  161. 

It  can  not  be  doubted  but  the  parties  to  the  contract  had 
the  right  to  settle  its  terms,  and  affix  any  condition  they 
saw  proper,  if  not  inconsistent  with  law;  and  they  might 
well  determine  the  mode  in  which,  and  the  time  when  these 
conditions  should  be  performed.  When  the  agreement  is 
once  made  and  its  terms  clearly  defined,  the  duty  of  the 
courts  is  plain.  Whatever  the  arrangements  between  the 
parties  are,  they  must  be  carried  out  according  to  their  in- 
tentioB.  6  Ohio,  381,  Reed  ▼.  McGrew;  13  Ohio,  82,  Easton 
V.  Penn.  and  Ohio  Canal  Co. 

On  this  principle,  the  assured  has  been  denied  his  olaim 
to  recover,  if  he  has  failed  to  notify  the  underwriter  of  any 
prior  or  subsequent  insurance  on  the  subject  at  risk,  or  has 
n^t  caused  it  to  be  indorsed  on  the  policy;  and  this,  too. 
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when  there  is  proof,  by  parol,  that  the  agents  of  the  jnsur- 
ens  knew  of  the  existence  of  the  fact,  and  assented  to  the 
additional  insurance,  as  in  16  Peters,  512,  Carpenter  v.  Pro- 
vidence Wash.  Ins.  Co.;  21  Conn.  31-37;  Glendale  Co.  v.  Pro- 
tection Ins.  Co.;  9  Cashing,  473,  Forbes  v.  Agawam  Mutual 
Fire. Co.;  11  Cushing,  265,  Worcester  Bank  v.  Hartford  Fire 
Ins.  Co.;  18  Ohio,  116,  Harris  v.  Columbiana  Co.  Ins.  Co.;  and 
thus  it  is  that  a  warranty,  inserted  in  the  policy,  is  in  the  na- 
ture of  a  condition  precedent,  and  it  is,  as  is  well  said  by 
Ellis,  in  his  work  on  "Fire  and  Life  Insurance,"  p.  29. 
**quite  immaterial  for  what  purpose,  or  with  what  view  it  Ib 
made;  but,  being  once  inserted  in  the  policy,  it  becomes 
a  binding  condition  on  the  insured,  and,  unless  he  can  show 
that  it  has  been  strictly  fulfilled,  he  can  derive  no  benefit 
from  the  policy;"  and  the  rule  is  the  same  whether  the  con- 
dition be  material  to  the  risk  or  not,  and  whether  the  non- 
compliance be  with  or  without  the  act  or  privity  of  the  in- 
sured.    Phillips  on  Insurance,  sec.  866. 

But,  it  is  said  by  counsel  that  a  fair  construction  of  the 
policy  will  authorize  the  assumption  that  the  underwriters 
were  satisfied  with  the  note  given  for  a  moiety  of  the  pre- 
mium, as  a  substitute  for  the  cash  agreed  to  be  paid  by  the 
rules  of  the  company;  and,  therefore,  the  remedy  exists  only 
upon  the  note,  the  condition  being  waived  by  its  reception, 
that  required  payment  in  aiivance. 

The  premium,  it  will  be  remarked  by  the  agreement  of 
parties,  was  divided,  a  moiety  being  advanced  in  cash,  and 
on  the  residue  a  credit  of  six  months  given.  The  note  was 
but  the  result  of  the  arrangement.  It  did  not,  we  think, 
impose  any  new  duty  upon  the  assurer  or  the  assured;  both 
must  have  understood  the  purpose  for  which  it  was  given. 
It  furnished  evidence,  we  suppose,  of  the  credit  allowed,  and 
the  sum  agreed  to  be  paid.  It  could  not,  certainly  be  a 
waiver  of  the  condition  contained  in  the  policy,  as  both 
parties  were  fully  advised  of  their  requirements;  but  it 
must  be  regarded  as  placing  the  parties  in  net  other  situation 
than   they   would   have   been    had   no  note   been  taken.    In 
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that  event,  the  semiannual  payment  m\x%t  have  been  made 
on  the  day  it  became  due,  for  such  was  the  contract;  and 
the  note,  we  think,  was  but  the  evidence  of  its  terms. 

We  must  hold,  then,  that,  by  taking  the  note  for  a  portion 
of  the  premium,  the  rights  and  duties  of  the  underwriter  and 
the  insured  were  unchanged;  they  are  to  be  determined 
upon  the  same  principle  that  would  apply  when  a  parol 
agreement  alone  existed.  Nor  can  the  admission  in  the 
policy  that  the  premium  was  paid,  preclude  the  inquiry  into 
the  real  state  of  facts.  Such  a  statement  is  clearly,  prvma 
facie,  sufficient  t«  east  the  burden  of  disK<>^iiiS  it  upon  the 
defendant,  but  like  any  other  admission  of  the  receipt  of 
money,  whether  by  parol  or  writing,  or  deed,  it  may  be  ex- 
plained, and,  if  necessary,  controverted.  There  is  no  dis< 
linction,  in  this  respect,  between  a  contract  of  insurance  and 
a  conveyance  of  land;  the  payment  of  premium  or  of  the 
purchase  money,  are  alike  the  subjects  of  denial,  however 
clear  may  have  been  the  acknowledgment  of  either  by  the 
contract.  In  such  cases  there  is  no  estoppel.  2  Ohio,  271, 
Slaughter  v.  Hamm;  16  Wendell,  460,  McCrea  v.  Purmort. 
We  are  met  at  this  point  with  the  case  of  New  York  Cent.  Ins. 
Co.  V.  National  Pro.  Ins.  Co.,  20  Barb.  475,  where  Mason. 
Judge  says:  'This  policy  was  issued  and  delivered  to  the 
plaintiffs,  and  the  premium  is  acknowledged  in  the  policy  as 
actually  received.  This^  npon  the  authorities,  seems  to  be  held 
ajs  conclusive,  and  to  bind  the  insurer."  But  the  authorities 
he  quotes  as  to  the  existence  of  the  rule,  in  Englandt  are  not 
satisfactory.  In  the  United  States,  we  find  no  adjudicated 
case  to  sustain  him;  but,  on  the  contrary,  the  doctrine, 
whenever  referred  to,  is  universally  affirmed.  Phillips  on 
Insurance,  sec.  505;  1  Green  Ev.  sec.  26.  where  the  cases 
are  cited.  It  is  further  argued  that  there  are  equitable  cir- 
cumstances in  the  case  which  will  authorize  the  court,  un- 
der the  plenary  powers  given  in  our  code  of  practice,  to 
give  relief  on  the  ground  of  accident  and  mistake.  We 
have  no  doubt  of  our  Jurisdiction  in  a  proper  case,  but  the 
facts  upon  which  the  plaintiff  relies,  Ib  our  opinion,  do  not 
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constitute  any  sufficient  reason  for  our  interference  to  savp 
a  forfeiture,  if  one  has  been  created,  or  to  change  the  ternoft 
of  a  contract,  that  are  neither  obscure  or  ambiguous. 

When  the  premium  note  became  due,  it  is  admitted  Xht- 
agent  of  the  defendant  held  it  for  collection,  and  it  im 
claimed  no  notice  of  the  fact  was  given  to  the  maker,  in 
consequence  of  which  he  was  thrown  off  his  guard  and 
did  not  meet  the  payment.  In  this  connection  it  is  also  ad 
mitted  that  all  notes,  given  in  the  course  of  business,  whether 
payable  at  a  bank  or  not,  are  usually  deposited  there  for 
collection;  bui  it  was  not  so  done  by  the  agent,  and  as  the 
maker,  it  is  asserted,  would  have  paid  it,  bad  it  taken  the 
ordinary  course,  he  ought  not  to  suffer  by  the  alleged  neg- 
lect of  the  assurei'8. 

The  note  was  dated  in  Boston,  and  was  payable  there, 
though,  at  the  time  it  was  due,  it  was  in  the  hands  of  the 
agent  in  Cincinnati. 

We    suppose   there    is   no    legal    duty    imposed    upon    the 
holder  of  a  note  or  an  accepted  bill,  where  no  third  parties 
are  sought  to  be  made  liable,  to  notify  the  maker,  or  ac 
ceptor  of  the  day  of  payment,  or  to  demand  payment  when 
it  ia  due. 

The  obligation  is  perfect,  on  the  part  of  the  maker,  to  dis- 
charge his  contract,  and  it  is  his  duty  to  tender  payment 
when  the  credit  expires.  Every  merchapt  is  suppoeeA  to 
keep  a  record  of  his  bills  payable,  to  which  he  may  daily 
refer  to  'ascertain  his  accruing  liabilities;  and  he  can  not 
we  think,  excuse  his  own  neglect,  by  requiring  the  creditor 
to  demand  what  he  is  bound,  at  all  events^  to  pay. 

Although   the   note   was   payable  in   Boston,   it   does   not 
appear  that  any  effort  waa  made  to  discharge  it  there.     It  is 
admitted  none  was  made  here,  until  after  the  time  of  pay 
ment  had  expired,  and  the  party  whose  life  was  insured  had 
died. 

But,  it  is  further  urged,  that  we  caa  save  a  forfeitur*^ 
upon  equitable  principles,  and  it  is  but  jaet  that  we  should 
interfere,  aad,  by  decreeing  the  premium  note  to  be  paid. 
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place  the  parties  in  the  same  condition  they  were  in  when 
the  loss  occurred. 

A  forfeiture  may  always  be  saved  when  compensation  can 
be  given  for  the  non  performance  of  a  condition,  provided 
a  condition  is  not  precedent  to  the  existence  of  the  right  to 
be  enforced. 

It  is  true  such  conditions  will  be  regarded  as  covenants, 
in  all  cases,  where  the  parties  have  not  otherwise  clearly  in- 
tended, and  their  agreements  are  made  dependent  upon  a 
prior  duty  to  be  performed,  or  an  act  omitted.  Whenever 
an  estate  is  to  vest,  or  a  personal  right  to  accrue,  upon  the 
happening  of  a  condition  agreed  upon,  and  clearly  under- 
stood by  the  parties,  there  must  be  fulfillment  of  the  condi- 
tion before  any  claim  can  exist. 

The  rule  as  to  conditions  subsequent  is  manifestly  differ- 
ent. In  such  cases,  forfeitures  are  always  saved,  for  the 
reason  that  when  a  nght  has  onco  vested,  it  will  not  be 
taken  away,  but  tht-  relief  will  be  measured  in  damages. 

There  may  be.  and  the  modern  authorities  justify  the  re- 
mark, cases  whore  even  the  precedent  condition  may  be 
regarded  as  a  covenant,  and  relief  awarded  by  compensation 
in  money;  but  when  the  parties  can  not  be  placed  upon 
equal  terras,  and  the  damages,  on  the  one  part,  made  equiv- 
alent to  the  enjoyment  of  a  benefit  on  the  other,  the  estab- 
lished rule  must  be  adhered  to. 

Here,  the  application  of  the  rule  would  be  to  permit  the 
insured  to  create  a  new  contract,  and  that,  too,  after  the 
death  of  the  person  whose  life  was  at  risk;  and.  as  the  pre- 
mium was  not  tendered  until  after  the  loss  had  occurred, 
there  was  no  life  at  risk,  and,  therefore,  subject  of  insu- 
rance. 

Nor  do  we  understand  the  liabilities  of  the  parties  were 
changed  by  the  taking  of  Robert's  note,  instead  of  that  of  the 
party  whose  life  was  insured.  There  would  be  no  ground  for 
refusing  to  apply  the  terms  of  the  contract  if  the  note  of  a 
third  person  had  been  taken:  but  when  the  maker  as  in  the 
case  of  Robert,  was  primarily  interested  in   the  insurance, 
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the  amount  at  risk  being  payable  to  him,  there  can  be  no 
difference,  we  suppose,  in  the  result. 

Life  insurances,  especially  when  made  in  mutual  compa- 
nies, depend  in  no  small  degree,  for  their  security,  as  well 
as  the  promptness  of  the  insurers  to  pay,  in  case  of  loss* 
upon  the  receipt  of  premiums  in  advance  by  the  underwri- 
ter. His  ability  to  pay  is  strengthened,  if  it  does  not  mainly 
rest  upon  the  arcumulation  of  these  premiums  into  a  com- 
mon fund,  for  the  mutual  benefit  of  those  interested  in  the 
profits,  as  well  as  the  safety  and  certainty  of  the  risk  to  those 
for  whose  use  it  has  been  taken. 

It  is  not  merely  a  question  of  interest,  but  one  of  absolute 
duty,  in  fact,  of  self-preservation,  when  a  life  insurance 
company  issues  a  policy,  and  requires  the  premium  agreed 
upon  to  be  punctually  paid;  and  it  is,  therefore,  just,  where 
a  condition  is  found  in  the  policy  that  a  failure  to  pay  shall 
avoid  it,  that  the  insurers  shall  have  the  benefit  of  the  stip 
ulation  thus  made  to  protect  themselves,  and  fully  assented 
to  by  the  insured  when  he  received  the  policy. 

Whenever,  then,  it  is  clear  that  the  parties  understand 
the  contract  to  impose  the  duty  of  prompt  payment,  and 
require  it  as  a  condition  before  any  right  can  vest,  we  have 
no  other  course  to  pursue  but  to  hold  them  to  their  agree- 
ment. 

The  principle  upon  which  courts  should  act,  in  similar 
cases,  has  been  already  stated;  but  it  is  very  fully  and  for- 
cibly set  forth  by  Sir  William  Grant,  in  13  Ves.  428,  Sparks  v. 
The  Liverpool  Water  Works  Co.,  and  we  adopt  the  reasoning 
and  the  law  of  that  case  to  its  fullest  extent. 

We  have  been  reminded  that  the  acts  of  the  defendant 
subsequent  to  the  time  the  note  became  due,  were  a  waiver 
of  the  condition;  but  we  find  no  evidence  to  sustain  such  a 
claim. 

We  do  not  understand  that  a  policy,  forfeited  or  avoided 
for  the  non-performance  of  a  condition  precedent,  can  be  not 
up  on  any  such  principle. 

In  all  the  cases  where  the  subsequent  acts  of  the  ander 
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writer  have  been  held  to  dispense  with  a  prior  condition, 
the  liabdlity  is  said  to  be  created  upon  tiie  new  agreement — 
not  as  continuing  upon  the  former  contract:  as  in  Wing  v. 
Har\ey,  27  E.  L.  and  Eq.  144;  18  Barb.  541,  Buckbee  v. 
U.  S.  Ins.  An  &  T.  Co.,  but  the  doctrine  affirmed  in  these 
cases  can  not  apply,  for  the  reason  already  alluded  to,  the 
loss  haying  occurred  before  the  acts  upon  which  the  waiver 
is  claimed  transpired. 

On  a  very  careful  examination  of  the  case,  aided,  as  we 
have  been,  by  the  very  thorough  arguments  of  all  the  coun- 
sel, we  have,  after  much  deliberation,  arrived  at  the  conclu- 
sion that  the  clauses  in  the  policy  requiring  the  payment  of 
premium  in  cash,  as  well  as  all  notes  given  for  any  portion 
of  it,  are  precedent  conditions  that  must  have  been  literally 
complied  with  by  the  insured,  before  any  liability  could  ex- 
ist against  the  insurer;  that  the  moiety  of  the  premium  due 
on  the  22d  day  of  August,  1855,  was  not  then  paid,  nor  was 
it  tendered  until  after  the  death  of  Sessions,  whose  life  was 
insured,  and  the  policy,  therefore,  ceased  to  be  of  any  value 
from  the  period  the  credit  expired;  that  there  has  been  no 
waiver  of  the  condition  by  the  underwriter,  nor  have  we 
any  equitable  power  to  grant  relief,  on  any  supposed  ground 
that  we  might,  in  a  proper  case,  save  a  forfeiture. 

On  the  whole  case  we  must  affirm  the  judgment. 

Judgment  affirmed. 


Steamboat  Monarch  v.  Marine  Railway  and  Dry  Dock 

Co. 

(No.  5,820.) 

1.  Under  the  watercraft  law  a  steamboat  will  be  responsible  for  tbe 
hire  of  a  barge  employed  by  the  master  to  carry  freight,  although  by 
reason  of  low  water  the  steamboat,  during  the  course  of  the  voyage, 
is  compelled  to  forward  the  barge  and  freight  by  a  lighter  steam- 
boat. 

2.  A  change  of  owners,  subsequent  to  the  hire  and   seryice   of  the 
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barge,  will  not  interfere  with  the  liability  of  the  steamboat  for  such 
previous  obligation. 

General  Term. — The  petition  in  error  sets  forth  **that 
the  defendants,  at  the  January  term  of  the  court,  1857, 
commenced  an  action  against  the  plaintiff  in  error  for  the 
recovery  of  the  hire  of  a  barge,  and  on  the  trial  of  the  case 
it  was  found  by  the  judge,  who  held  the  term,  as  matters  of 
fact,  as  follows: 

**That  a  barge,  owned  by  the  defendants,  was  hired  by 
them  to  Logan,  the  master  of  the  steamboat,  above  de- 
scribed, for  the  purpose,  as  understood  by  both  parties,  of 
being  sent  by  the  master  to  Louisville,  and  there  loaded; 
thence  to  be  towed  by  said  steamboat  with  the  cargo  on. 
board,  to  St.  Louis. 

*'That  the  steamboat,  not  being  able  to  perform  the  oon- 
templated  voyage,  did  not  use  the  barge,  nor  take  it  in  tow, 
except  temporarily,  in  order  to  place  it  in  a  safe  harbor. 

"That  the  barge  was  then  towed  by  another  steamboat, 
hired  for  that  purpose  by  Logan,  with  its  cargo  to  St.  Louis. 
That  afterwards,  and  before  this  action  was  brought,  the 
steamboat  Monarch  became  the  property  of  new  owners,  by 
purchase  and  sale.  That  the  contract  price  for  the  hire  of 
the  barge  then  remained  unpaid. 

**That  the  court,  upon  these  facts,  decided,  as  matters  of 
law,  that  the  defendants  in  error  were  entitled  to  recover 
the  hire  of  the  barge,  as  "for  supplies  for  furnishing  and 
equipping  the  steamboat  Monarch.  To  all  of  which  the 
plaintiff  in  error  excepted.  That  a  new  trial  was  afterwards 
moved  for  and  refused." 
It  is  assigned  for  error: 

1.  That  a  barge  hired  as  above  set  forth,  was  in  no  way 
an  Item  of  supplies  for  equipping  and  furnishing  a  steamboat, 
within  the  meaning  of  the  law. 

2.  That  a  steamboat  after  a  change  of  owners  is  not  liable 
for  the  hire  of  such  barge. 

3.  That  the  contract  of  hire  was  not  executed,  within  the 
meaning  of  the  statute. 
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CoiBn  &  Mitchell,  for  plalntjflp  in  error. 

King,  Aoderson  &  Sage,  for  defendant  in  error. 

Btorer,  J.,  delivered  the  opinion  of  the  court. 

The  questions  involved  in  this  case  mainly  depend  upon  a 
proper  construction  of  the  statute  under  which  the  action  is 
brought. 

Bj  the  sec.  1,  Swan  185,  ''steamboats,  and  other  water 
erafts,  navigating  the  waters  within,  or  bordering  upon  this 
State,  shall  be  liable  ior  debts  contracted  on  account  thereof, 
by  the  master,  owner,  steward,  consignee,  or  other  agent, 
for  materials,  supplies  or  labor,  in  the  building,  repairing,  fur- 
nishing or  equipping  the  same.*' 

Whatever  is  required  for  the  safe  navigation  of  the  vessel 

bv  the  usage  of  trade  or  the  neceasitien  of  navigation,   we 

may  consider  as  properly  embraced  within  the  terms  of  the 

law,  and  were  so  intended  by  the  legislature.     It  would  be 

difficult   to  describe  the   many  appliances   required   for  the 

fitting   out  and   equipment   of   a   steamboat.    They  are  con 

stantly  varying  as  improvements  in  the  construction  of  the 

vessel,    and    her    subsequent    management    are    developed. 

We   can    not   limit,   therefore,   the   means   to   be   employed. 

Whether   they    become   actually    a    part    of    the    vessel,    or 

merely    an    appendage;    as    was    well    remarked    by    Judge 

Read,  in  11  Ohio,  460,  Canal  boat  Huron  v,  Simmons,  *'such  a 

construction  would  be  too  narrow.     The  statute  is  equitable 

in  its  object,  and  will  receive  a  liberal  construction,  to  carry 

the  design  of  its  enactment  into  effect." 

A  barge,  hired  by  a  steamboat  navigating  the  Ohio,  to  be 
towed  by  her  laden  with  cargo,  covered  by  bills  of  lading, 
given  by  the  owners,  and  insured  in  the  same  policy  in 
which  a  risk  is  taken  on  the  steamboat,  we  think  is  one  of 
the  means  to  be  employed  to  complete  the  voyage.  Such  a 
mode  is  necessarv  at  certain  seasons  of  the  vear.  when  the 
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river  is  low,  as  well  for  the  protection  of  the  steamboat  as 
the  transportation  of  her  cargo. 

In  such  a  case  a  barge  is  but  a  lighter;  and  if  by  the  cas- 
toms  of  navigation,  on  entering  a  port,  or  passing  over 
shoals,  it  should  become  necessary  to  employ  such  a  craft,  it 
could  not  be  doubted  but  the  boat  would  be  liable  for  the 
hire.  Indeed,  a  policy  upon  a  cargo  on  board  the  steamboat 
would  in  such  a  case  cover  it  when  shipped  upon  the  lighter. 
Thus  Lord  Mansfield  in  Pelly  v.  Royal  Ex.  Ass.  Co.,  1  Burrows 
347,  held,  "When  goods  are  insured,  till  landed,  without 
express  words,  the  insurance  extends  to  the  boat,  the  asual 
method  of  landing  goods  out  of  a  ship^  upon  the  shore."  See 
also,  6  Mass.  202,  Parsons  v.  Mass.  F.  &  M.  Ins.  Co.;  3 
Wendell  290,  Coggeshall  v.  Am.  Ins.  Co. 

If  then  such  is  the  liability  of  the  insurers,  it  would  seem 
there  was  not  only  a  permission  given  to  the  master  of  the 
vessel  to  employ  a  barge,  but  it  became  his  duty  to  do  so, 
and  the  vessel  itself  is  liable  for  the  hire. 

But  the  precise  question  is  decided  against  the  steamboat 
under  a  law  similar  to  our  own,  and  upon  the  ground  we 
have  stated,  by  the  supreme  court  of  Missouri,  in  11  Mo. 
113,  Gleim  V.  Steamboat  P.elmont;  and  by  the  supreme  court 
of  Iowa,  1  G.  Greene  398,  Steamboat  Kentucky  v.  Brooks. 

We  find  no  error  therefore  in  the  ruling  of  the  judge  on 
this  point.  The  second  question  is  one  more  of  fact  than  of 
law.  It  must  depend  upon  the  evidence  whether  the  hiring 
of  the  barge  had  actually  taken  place,  or  whether  the  con- 
tract was  only  executory.  If  the  agreement  was  yet  to  be 
performed,  and  no  absolute  obligation  existed,  the  ruling  of 
our  supreme  court,  in  20  Ohio  54.  Canal  boat,  etc.  v.  Kent, 
would  apply.  We  find,  however,  the  barge  was  in  the  pos- 
session of  the  steamboat,  which  towed  her  from  Cincinnati 
to  Louisville,  and  was  then  transferred  to  another  boat,  in 
company  with  which  she  performed  the  voj'age  to  St.  Louis, 
as  was  intended  to  have  been  performed  with  the  Monarch. 
The  contract,  therefore,  commenced  at  Cincinnati  and 
was  completed,  so  far  as  to  create  a  liability  upon  the  boat 
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whenever  the  barge  was  taken  into  poBseBsion  by  the  master, 
and  the  boat  Tvas  bound  for  the  hire  until  the  barge  wa«  re- 
turned to  the  owners.  It  was  immaterial  to  them  what  was 
done  in  the  interim  with  their  property.  They  had  no  con> 
trol  over  it,  and  could  not  have  claimed  the  use,  as  far  as 
the  contract  for  its  hire  continued.  On  this  point,  therefore, 
we  find  no  error. 

The  other  question  has  already  been  decided  by  this  court, 
in  the  case  of  Steamboat  Baltimore  v.  I^vi  et  al.,  2  Handy  30, 
w*hieh  has  been  affirmed  on  error,  by  the  supreme  court  in 
bank.  It  is  but  the  reaffirmation  of  the  rule  settled  in 
12  Ohio,  341,  Lewis  v.  Schooner  Cleveland ;  14  Ohio,  37,  Steam- 
boat Waverly  v.  Clements;  14  Ohio,  410,  Jones  v.  Steamboat 
Commerce;  16  Ohio,  276,  Treet  v.  Canal  boat  Aetna;  18  Ohio, 
187,  Webster  v.  Brig  Andes. 

The  judgment  of  the  court  below  is  affirmed. 


Christian-  Tuppli  v.  Thb  Ohio  Lipb  Insurancb  and  Trust 

Company. 

(No.  T,f02.) 

1.  The  tSD  psr  cent.  Intereet  act  of  March.  1850,  did  not  snlarse  tb« 
powers  of  banking  corporatlonB. 

2.  Trust  certificates  Issued  by  the  Ohio  Life  Insurance  and  Trust  Codv- 
paoy,  bearing  ihterest  at  three  per  cent,  per  annum,  when  dishonored, 
bear  six  per  cent,  interest,  and  when  reduced  to  Judgment,  bear  the 
same  legal  rate. 

General  Term. — This  action  was  brought  to  recover  th<\ 
amount  of  a  number  of  certificates  issued  by  the  defendant 
to  the  plaintiff.  The  certificates  ppecifj  as  the  rate  of  in 
terest  to  be  paid,  three  per  cent.  It  was  claimed  that  the 
plaintiff  was  limited  to  that  rate,  not  only  up  to  the  time  of 
the  rendition  of  the  judgment,  but  that  the  judgment  should 
also  bear  that  rate  of  interest.     The  court,  at  special  term. 


122  SUPERIOU  COL'RT  OF  CINCINNATI. 


Christian  Tuffll  v.  The  Ohio  Life  Insurance  and  Trust  Co. 


baving  entered  the  judgment  on  a  calculation  of  three  per 
cent,  up  to  the  time  of  default  in  payment,  and  six  per  cent, 
afterwards,  a  motion  was  made  to  set  aside  the  judgment, 
and  this  motion  has  been  reserved  for  decision  to  the  coun 
in  general  term. 

Corwine  &  Hajes,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 

;jholson,  J.,  delivered  the  opinion  of  the  court. 

To  properly  understand  the  question,  it  is  necessary  to 
look  at  the  terms  of  the  certificates.  One  of  these  is  a^  fol- 
lows: 

DEPOSIT  IN  TRUST. 

'*No.  11  JOl— Cincinnati,  January  2M,  1857.     $100. 

"This  may  certify  that  the  Oh:o  Life  Insurance  and  Trust 
Company  have  received  of  Christian  Tuffli  the  sum  of  one 
hundred  dollars,  in  trust,  that  the  said  company  will  return 
the  same,  and  allow  interest  thereon,  at  the  rate  of  three  per 
cent,  per  annum,  for  the  tenri  of  two  months  from  the  date, 
of  this  certificate;  and,  at  the  expiration  of  that  period,  will 
repay  the  same,  with  the  interest  accrued  thereon,  to  the 
said  Christian  Tuflfli,  personal   representatives,  or  assignees. 

"This  certificate  is  transferable  only  on  the  books  of  the 
company.  Signed.  G.  W.  Rice,  Secretary.  C.  Stetson, 
President." 

The  Ohio  Life  Insurance  and  Trust  Company  is  author- 
ized by  its  charter  to  receive  deposits  in  trust,  and  agree 
upon  the  rate  of  interest. 

The  rate  of  interest  which  the  company  is  authorized  to 
charge,  is  seven  per  cent,  on  loans  from  the  trust  depart- 
ment. 

Long  after  the  incorporation  of  the  Ohio  Life  Insurance 
and  Trust  Company,  an  act  was  passed,  known  as  the  ten 
per   cent.    law.     Swan    St    481.    The    first   section    provides 
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That  '^the  parties  to  any  bond,  bill,  promissory  note,  or  other 
instrument  of  writini?  for  the  payment  or  forbearance  of 
money,  may  stipulate  therein  for  interest  receivable  upon 
the  amount  of  such  bond.  bill,  note  or  other  instrument,  at 
any  rate  not  exceeding  ten  per  centum  yearly:  Provided, 
however,  that  no  incorporated  banking  institution  of  this 
State  shall  be  entitled  to  receive  more  than  the  rate  of  in- 
terest specified  in  its  charter;  or.  if  no  rate  be  specified, 
more  than  six  per  cent,  yearly  upon  any  loan  or  discount 
whatsoever.*'  The  second  section  provides:  *'That  upon  all 
judgments  or  decrees  rendered  upon  any  bond,  bill,  promis- 
sory note,  or  other  instrument  aforesaid,  interest  shall  be 
computed  till  payment,  at  the  rate  specified  in  such  bond, 
bill,  note,  or  other  instrument  not  exceeding  ten  per  centum, 
as  aforesaid;  or,  in  case  no  rate  of  interest  be  specified,  at 
six  per  centum  yearly." 

The  question,  therefore,  is,  whether  the  certificates  in  this 
case  are  such  instruments  for  the  payment  or  forbecirance 
of  money,  as  are  intended  to  be  embraced  in  the  sections  of 
the  act  which  have  been  quoted.  And  we  think  that  they 
are  not. 

The  Ohio  Life  Insurance  and  Trust  Company  can  not, 
with  propriety,  be  considered  one  of  the  parties  intended  in 
the  first  section  of  the  act.  It  was  in  the  nature  of  an 
enabling  act.  Before  that  act  was  passed,  the  rate  of  interest 
was  limited  to  six  per  cent.  Parties  were,  by  that  act, 
allowed  to  contract  for  any  rate  not  exceeding  ten  per  cent.; 
but  the  Ohio  Life  Insurance  and  Trust  Company  were  not 
so  privileged;  they  were  still  restricted  to  the  rate  in  their 
charter. 

Nor  is  the  instrument  used  in  this  case,  framed  as  it  is,  in 
view  of  the  character  of  the  company,  and  the  particular 
provisions  of  its  charter,  such  an  instrument  as  is  contem- 
plated by  the  law.  It  certifies  a  deposit  in  trust;  a  low  rate 
of  interest  is  to  be  paid  on  the  return  of  money  deposited 
In  trust:  but  there  is  another  matter  to  be  considered,  the 
supposed  special  care  and  safety  of  the  money,  guarded  by 
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the  provisions  of  the  charter,  and  in  which  it  may  be  fairly 
inferred  that  the  depositor  on  trust  relied,  and  without  which 
he  would  never  have  consented  to  receive  so  low  a  rate  of 
interest.  It  is  not,  then,  an  ordinary  instrument  for  the 
payment  or  forbearance  of  money,  but  one  of  a  special  and 
particular  nature,  and  this  clearly  appears  on  its  face. 

It  looks  like  mockery  to  say  that  a  party,  relying  on  such 
a  company,  and  trusting  his  money,  under  such  circum- 
stances, when  his  well-founded  confidence  has  been  violated, 
and  the  return  of  his  deposit  in  trust  refused,  should  be  told 
that  the  company  stood  in  the  relation  of  an  ordinary  bor- 
rower of  monev.  We  think,  on  the  contrary,  that  the  com- 
pany,  by  not  returning  the  money,  with  the  stipulated  in- 
terest, at  the  end  of  the  two  months,  must  be  considered  as 
having  violated  a  trust,  and  is  bound  to  make  it. good  with 
interest  at  six  per  cent,  from  the  time  it  should  have  been 
performed.  The  case  will  be  remanded,  with  instructions  to 
overrule  the  motion. 

Motion  overruled. 


Warner  &  Penney  v.  Chas.  F.  Porter. 

(No.  6.218.) 

1.  Whether  the  right  of  property  or  right  of  possession  In  goods,  passes 
from  vendor  to  vendee,  depends  upon  the  intention  and  agreement  of 
parties. 

2.  The  actual  possession  of  goods  may  be  with  the  vendee  for  various 
purposes,  while  the  right  of  possession  still  remains  In  the  vendor. 

Special   Term. — Action    of    replevin.     The    rights    of    the 
parties    depend    upon    considerations  connected   with  a  con 
tract  for  the  sale  of  a  quantitv  of  butter,  made  between  the 
present  plaintiffs  and  E.  Brown  &  Son,  under  whom  the  defen- 
dant claims,  as  a  mortgagee  or  assignee. 
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It  ia  claimed,  on  the  one  aide,  and  denied  on  the  other, 
that,  under  the  circumstances  attending  the  contract  of  sale, 
the  title  to  the  butter  became  so  vested  in  E.  Brown  &  S<hi, 
that  they  might  confer  a  title  on  the  defendant. 

Coffin  &  Mitchell,  for  plaintiffs. 
Lincoln,  Smith  &  Wamock,  for  defendant. 

Gholson,  J.  There  is  a  distinction  to  be  kept  in  mind 
between  the  right  of  property  and  the  right  of  possession. 
10  E.  C.  L.  479;  8  Bing.  N.  C.  541-561.  A  right  of  property 
may  so  work  that  the  risk  of  a  loss  of  the  goods  is  thrown  on 
the  vendee,  and  yet  he  may  not  have  the  right  of  possession 
as  against  the  claim  of  the  vendor  for  the  price.  Circumstances 
affecting  the  vesting  a  right  of  property,  and  those  affecting  the 
vesting  a  right  of  possession,  should  be  distinguished.  The  one 
class  are  usually  considered  in  reference  to  the  question  upon 
whom  a  loss  shall  fall  when  the  goods  have  been  destroyed; 
the  other  class,  in  reference  to  the  payment  of  the  price.  It 
may  happen  that,  in  the  same  case,  there  are  circumstances 
in  reference  to  both,  but  in  their  examination  the  distinction 
should  be  kept  in  view. 

In  the  present  case,  the  circumstance  claimed  to  exist,  that 
there  was  to  be  a  weighing  of  a  part  of  the  barrels  and 
kegs  containing  the  butter,  after  emptying  them  for  the  pur- 
pose, so  as  to  make  a  proper  deduction  for  tare  and  soakage. 
and  thus  fix  the  exact  amount  to  be  paid,  affects  the  question 
of  the  vesting  a  right  of  property,  and  must  be  examined  in 
view  of  the  rules  in  such  cases. 

The  general  rule  as  to  acts  to  be  done  to  ascertain  the 
price  or  quantity,  is  well  understood,  and  has  been  fre- 
quently stated.  13  Pick.  188;  20  Pick.  283;  7  Dana,  59;  7 
Ohio,  Pt.  2d,  127.  Such  acts  may  or  may  not,  according  to 
the  intention  of  the  parties,  as  expressed  by  other  acts,  pre 
vent  the  vesting  of  the  property  in  the  vendee.  A  con 
siderati(m  of  the  cases  and  distinctions  established  on  this 
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subject,  would  render  it  very  questionable  whether,  had  the 
sale  in  this  case  been  a  sale  on  a  credit,  the  right  of  property 
did  not  vest  in  the  vendee.  If,  on  the  day  after  the  delivery 
of  the  butter  into  the  actual  possession  of  E.  Brown  &  Son.  it 
had  been  destroyed,  they  remaining  solvent  and  able  to  pay. 
and  there  having  been  no  presentment  of  the  bill  far  pay 
ment,  the  vendors  would  regard  it  as  a  very  hard  measure  of 
justice  vo  be  denied  a  right  to  the  price.  The  cas^r  cf  Ward 
v.  "haw,  7  Wend.  404,  relied  on  by  counsel,  presents  these 
distinguishing  circumstances;  the  sale  there  was  for  caah, 
and  the  purpose  of  the  delivery  was  to  ascertain  the  price.  It 
may  be  said  of  this  case,  and  also  of  another  in  the  same 
State,  14  Wend.  31,  Andrew  v.  Dieterich,  that  the  real  objection 
to  the  completeness  of  the  sale,  was,  that  the  identity  of  the 
thing  sold  was  not  ascertained.  W^here,  by  the  contract  itself, 
the  vendor  appropriates  to  the  vendee  a  specific  chattel,  and 
the  latter  thereby  agrees  to  take  it,  even  the  omission  to  fix  the 
price  might  not  prevent  the  vesting  of  the  property.  27  E. 
C.  L.  92,  Dixon  v.  Yates;  13  Id.  200,  Tarling  v.  Baxter;  6 
Moore,  P.  C.  116-132,  Logan  v.  Le  Mesurier. 

The  next  question  is  as  to  the  right  of  possession.  Was 
tnere  a  sale  on  a  credit?  Did  the  vendors  lose  that  right  in 
respect  of  the  price,  growing  out  of  their  original  ownership 
and  dominion,  and  which  makes  the  payment  or  tender  of 
the  price  a  condition  precedent  on  the  part  of  a  vendee  to 
the  obtaining  a  right  of  possession?  10  Eng.  Com.  Law, 
480.  It  is  clear  that  there  may  be  an  actual  possession  ob- 
tained without  conferring  the  right  of  possession.  The  latter 
may  still  depend  on  the  performance  of  a  condition  precedent. 
2  B.  &  Aid.  329,  Hornblower  v.  Proud;  2  B.  &  Ad.  932,  Brandt 
V.  Bowlby.  Whether  the  actual  delivery  or  possession  be  sub- 
ject to  such  a  condition,  will  depend  on  the  intention  of  the 
parties.  It  will  make  the  transaction  rather  a  contract  for  a 
sale  than  an  actual  sale,  and  may,  until  the  condition  be  per- 
formed or  waived,  create  a  relation  of  bailment  in  respect  of  the 
possession.  Meigs  Rep.  281;  2  Hill.  326;  1  Barr.  190.  In  my 
opinion  such  contracts  of  sale  as  the  prest  nt.  and  others,  when 
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it  is  said  payment  is  not  called  for  until  a  day  or  two  elapses 
after  an  actual  delivery,  but  which  are  considered  as  cash 
sales,  are  governed  by  this  rule.  It  is  of  the  very  nature  of 
a  cash  sale,  that  the  vendee  is  not  to  have  the  article  sold 
unless  the  price  be  paid.  Any  possession  obtained  by  a 
vendee  under  such  a  contract  of  sale  must,  necessarily,  be 
subject  to  the  condition  of  paying  the  price.  I  think,  in  the 
present  case,  it  was  not  the  intention  of  one  party  to  part 
with,  or  of  the  other  to  obtain,  the  article  which  was  the 
subject  of  the  contract  without  payment  of  the  price.  It 
may  be  that,  from  courtesy  or  the  course  of  dealing,  it  was 
not  expected  that  the  act  of  delivery  and  the  act  of  payment 
were  to  be  at  the  same  time,  but  the  goods  were  not  abso- 
lutely delivered,  and  there  was  no  intention  to  give  credit. 
It  was  substantially  a  cash  sale,  and  so  intended  by  both 
parties. 

As  between  the  parties,  therefore,  the  right  of  possession 
did  not  pass,  and  on  the  refusal  to  pay,  the  vendors  might 
retakQ  their  goods.  It  has  been  supposed  that,  in  such  a  case, 
the  rule  caveat  emptor  applies,  and  a  purchaser  from  the  vendee 
can  not  bold  against  the  prior  title  of  the  vendor.  3  Fairf.  341, 
Tibbets  v.  Towle;  Meigs  R.  281.  But  it  is  certainly  clear  that 
only  a  bona  fide  purchaser,  for  a  valuable  consideration,  could 
make  a  valid  claim.  1  Barr,  190;  7  Wend.  405;  4  Mass. 
404.  It  would  probably  be  found  that,  not  only  in  such  a 
case  should  value  be  paid,  without  notice,  but  the  goods 
must  be  obtained  in  the  usual  course  of  business,  or  rather, 
in  the  ordinary  way  of  buying  and  selling  such  goods. 
Tested,  however,  by  any  of  the  rules  now  established  on  the 
subject,  at  least,  in  this  State,  the  claim  of  the  defendant, 
who  took  a  mortgage  or  assignment  of  a  whole  stock  of 
p:oods  to  secure  debts  and  liabilities,  can  not  be  sustained. 
He  must  be  considered  as  taking  the  title  and  right  which  E. 
Brown  &  Son  had,  and  no  more.  He  took  cum  onere.  He 
might  have  got  the  butter  by  paying  for  it,  and  not  other- 
wise. 

There  will  be  a  finding  for  the  plaintiffs. 
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William  C.  Fellowes  et  al.  v.  The  Madison  Insurance 

Company. 

(No.  512.) 

1.  The  first  and  second  points,  stated  in  the  syllabus  of  the  report  of 
the  Madison  Insurance  Company  v.  Fellowes  and  others  (vol.  1,  p. 
217),  reaffirmed. 

2.  The  condition  in  a  policy  of  Insurance,  requiring  that  "all  claims*' 
under  it,  *'are  barred  unless  prosecuted  within  one  year  from  the 
date  of  loss,"  is  not  void  as  against  pablic  policy. 

S.  The  condition  requiring  notice  and  indorsement  on  the  policy,  of 
prior  insurance,  imposes  the  duty  of  compliance  on  the  assured,  which 
can  not  be  cast  upon  the  insurer,  except  by  clear  proof  of  an  express 
agreement  between  the  parties,  or  of  a  general  ub.  je  among  under- 
writers to  that  effect,  and  without  such  proof,  the  court  will  not  re- 
form the  policy,  by  requiring  an  indorsement  of  the  prior  insur- 
ance upon  the  policy. 

Gbnbeal  Tbkm. — Reserved  for  decision  of  the  questions 
arising  upon  a  motion  for  a  new  trial,  made  by  the  defend- 
ant. The  action,  as  originally  commenced,  would  .  have 
been,  before  the  adoption  of  the  code,  in  the  form  of  a  com- 
mon law  action,  founded  upon  a  policy  of  insurance,  to  re 
cover  for  a  loes  sustained  within  its  terms.  The  petition 
averred  the  execution  of  the  policy  by  the  defendants,  in 
favor  of  Sanderson  Robert  for  plaintiffs'  account,  due  pay- 
ment of  the  premium,  a  loss  by  fire  within  the  term  insured, 
due  proof  and  notice  thereof  to  defendant,  and  refU'Sal  by  it 
to  pay  the  loes. 

Among  other  provisions  of  the  policy,  it  was  declared, 
that  **in  case  of  any  other  insurance  upon  the  said  property, 
net  notified  to  said  company,  and  mentioned  in  or  indorsed 
upon  this  instrument,  then  this  policy  shall  be  void  and  of 
no  effect;  and  if  any  subsequent  insurance  shall  be  made 
up»n  the  property  herein  insured,  which  with  the  sum  or 
sums  already  insured  shall,  in  the  opinion  of  said  company, 
amount  to  an  over  insurance,  the  said  company  reserve  to 
themselves  the  right  of  canceling  this  policy  by  paying  to 
the  insured  the  premium  pro  t^ta,  for  the  unexpired  portion 
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of  the  term  of  this  insuraDce.  And  in  ca«e  of  loss  or  dam- 
age,  the  insured  shall  not  be  entitled  to  recover  of  said  com- 
pany any  greater  proportion  thereof  than  the  amount 
hereby  insured  shall  bear  to  the  whole  amount  insured  on 
said  property.'' 

It  was  also  declared,  that  "all  claims  under  the  policy 
were  barred,  unless  prosecuted  within  one  year  from  the 
date  of  the  loss,"  and  "no  insurance  shall  be  considered 
binding,  until  the  payment  of  the  premium.*' 

The  answer,  by  way  of  defense,  relying  upon  these  provisions 
of  the  policy,  averred: 

1.  The  non-payment  o(  the  premium,  up  to  the  time  of 
the  lo68. 

2.  That  the  present  action  had  not  been  brought  or  pros- 
ecuted, within  a  year  from  the  time  of  the  loss. 

3.  That  at  the  time  of  issuing  of  the  policy,  Banderson 
Robert  had  two  other  policies  of  insurance  upon  the  same 
premises,  then  in  full  force;  one  issued  by  the  New  York 
Protection  Insurance  Company,  in  his  favor,  for  the  sum  of 
|1,500;  and  the  other,  by  the  Orleans  Insurance  Company, 
for  the  sum  of  |2,000;  of  which  "he  had  given  the  defend- 
ant no  notice;  and  had  not  caused  notice  of  the  same  to  be 
indorsed  upon  the  policy  issued  by  the  defendant;  and  that 
the  defendant  had  no  other  notice  thereof 

'  The  cause  was  submitted  to  the  court,  and  in  appearing 
upon  the  trial,  that,  at  the  time  of  issuing  the  policy,  Robert 
had  other  insurance  upon  the  premises  (a«  averred  in  the 
defendant's  answer),  which  wae  net  indorsed  upon,  or  other- 
wise mentioned  in  the  policy,  the  plaintiff  offered  parol 
proof  to  show,  that  when  the  insurance  was  applied  for  by 
him,  to  the  agent  of  defendant,  he  distinctly  notified  the 
agent  that  there  was  insurance  already  upon  the  premises  to 
the  amount  of  $3,500;  and  that  when  the  policy  was  exe- 
cuted and  delivered  to  him,  he  supposed  the  prior  insurance 
was  either  mentioned  in  or  indorsed  upon  the  policy,  but 
did  not  look  to  see;  nor  was  he  aware  of  the  ontifision  until 
after  the  loss  had  occurred.    This  testimony  was  objected  to 
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but  was  receiver]  by  the  court,  as  going  to  prove  a  waiver, 
on   the   part  of  the  defendant   of   the   condition;   and    upon 
the   whole  evidence   in    the   case,    the   court   found    for   the 
plaintiffs.    The  case    coming  before    the    three    judges,    at 
general  term,   upon   error,   it  was  held  that   to  entitle  the 
plaintiffs   to   recover  upon   the  policy,   it   was   necessary  to 
show  a  compliance  with  its  conditions;  and,  as  the  condition 
required  notice  of  prior  insurance  to  be  indorsed  upon  the 
policy,  or  mentioned  in  it,  and  in  default  thereof  declared 
the  policy  void,  to  allow  parol  proof  of  notice  to  be  received 
would   be  to  dispense  with   an  important  provision  of  the 
contract,  and  completely  nullify  its  purpose;  that  to  apply 
the  principle  of  waiver,  in  such  a  case,  would  be  to  set  up  a 
parol  agreement  made  at  the  time  of  issuing  the  policy',  dis- 
pensing with  the  necessity  of  indorsing  the  prior  insurance 
upon  it,  in  opposition  to  the  written  agreement  of  the  parties, 
requiring  such  indorsement  to  be  made  as  necessary  to  the 
validity  of  the  policy;  that,  for  this  reason,  the  testimony 
was  improperly  received,  and  the  judgment  founded  thereon 
erroneous;  which  decision  is  reported  in  vol.  1,  page  217.     But 
it  was  also  intimated,  that  if  the  action  had  been  differently 
framed,  addressing  itself  to  the  equitable  consideration   of 
the  court,  by  presenting  the  case  of  an  agreement  between 
the  parties  for  the  indorsement   of  these   prior   insurances 
upon   the   policy,   accompanied    by    an    undertaking   on    the 
part  of  the  defendant  to  make  such  indorsement,  which,  by 
the  mutual  mistake  of  the  parties,  or  fraud  of  the  defend- 
ant, was  omitted,  and   asking  for  a   reconstruction  of   the 
policy  in  this  respect,  or  that  the  mistake  might  be  corrected, 
the-  existence    of    such    agreement    and    mistake    might    bo 
shown    by    parol    evidence;    and.    upon   sufficient  proof,  the 
court,  in  the  exercise  of  chancery  powers,  might  correct  such 
mistake,    and    then    proceed    to    render    judgment    on    the 
policy. 

In  pursuance  of  this  intimation,  the  plaintiffs  filed  an 
amended  petition,  in  which  they  set  forth,  that  prior  to  the 
issuing  of  the  policy  sued  upon,  they  had  effected  an  insu- 
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ranee   apon   part  of  the   premises  therein   described,  in   the 
sum  of  f2,000,    with   the   Orleans    Insurance  Company,   and 
had   also   effected   an    insurance    upon  the    residue    of    said 
premifles,  in   the   sum   of  $1,500,  with  the  New  York  Protec- 
tion   Insurance    Company,  at    their   agencies    in    Cincinnati, 
amounting  in  all  upon  said  premises  to  $«S,500;  ''that    at  the 
time  of  making  application   (through  their  agent,  said   Rob- 
ert), to    the    defendant,  they    (through  said  Robert)  notified 
the  defendant  that    there  was  other  insurance  then  made  by 
the  agencies  of   said  other  named  companies,  for  the  Bum  of 
$3,500,  afi  aforesaid,  which  notice  was  given  for  the  purpose 
of  t)eing  within  the  terms  and  provisions  of  the  defendant's 
policy,  and    for  the  purpose    of    enabling  the  defendant    to 
mention  said    notice  in    their    said  policy,  or  to  indorse    the 
same  upon  it;    and    the    plaintiffs     thereupon  supposed  and 
believed  that    the  defendant   would   do  so;     and  defendant 
thereupon  executed  and  delivered  said   policy   to   the  plain- 
tiff,   without   being  so   indorsed    with   such    notice,  and  with 
out  any  mention  therein  of   the  same;  and  plaintiffs  received 
and  accepted   the   same,   and   adjusted   and    settled    the  pre- 
mium therein,  believing  said  policy  to  have  been  so  drawn 
as  to  be  in  all  respects  complete  and  valid;    that   defendant 
failed  to  indorse  or  mention  said  notice  in  said  policy;  by 
means  of  which  failure,  the  defendant    now  pretends    said 
policy  is  void,  and   refuses  to  adjust  the    loss  arising  there- 
under."     Thereupon  they  ask  that  said  indorsement  be  now 
ordered,  as  of  the  time  when    the    same    should    have  been 
made,  and  that  plaintiffs  may  have  judgment  for  the  amount 
to  which  they  are  justly  entitled  under  said  policy. 

To  this  amended  petition  the  defendant  anpwored,  "deny 
ing  that  before  the  issuing  of  their  policy,  it  received 
notice  of  the  other  insurances  on  the  said  premises,  as 
claimed  in  said  amended  petition,  or  that  notice  of  said 
other  insurances  was  duly  given  by  the  plaintiffs  to  the  de^ 
tendant,  for  the  purpose  of  being  within  the  terms  and  pr© 
visions  of  the  defendant's  policy;  and  it  also  denies  that  il 
was  the  doty  of  the  defendant   to    mention   the  notice  afore- 
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said  in  said  policy,  or  to  indorse  it  thereon."  And  it  also 
**denie8  tbat  the  plaintills  performed  all  the  conditions  thej 
were  required  to  perform  in  relation  to  said  policy." 

Upon  the  pleadings  as  amended,  the  cause  came  on  for 
trial  before  Judge  Gholson,  at  special  term,  in  May,  1857. 
A  jury  was  impaneled  to  try  the  issues  between  the  par- 
ties, who  found  a  general  verdict  in  favor  of  the  plaintiffs 
for  14,670 — subject  to  the  opinion  of  the  courts  on  certain 
special  findings,  directed  by  the  court,  as  follows: 

1.  That  in  the  treaty  or  parol  agreement  between  Robert 
and  the  agent  of  the  defendant,  prior  to  the  execution  of 
the  policy  by  the  defendant,  it  was  one  of  the  terms  or 
matters  intended  to  be  put  in  writing,  as  a  part  of,  or  as  an 
indorsement  on  the  said  policy,  that  there  were  other  insur- 
ances on  the  same  property  covered  by  the  policy. 

2.  That,  in  making  out  the  policy  of  insurance,  there  was 
a  mistake  in  not  inserting  or  indorsing  the  fact  or  matter 
that  there  were  other  insurances;  and  that  there  was  an  ac- 
ceptance of  the  policy  under  a  mistake,  as  to  there  being  no 
such  iHsertion  or  indorsement. 

3.  That  the  two  prior  insurances  mentioned  in  the  plead- 
ings were  upon  the  same  property,  which  was  covered  by  the 
defendant's  policy. 

4.  That  the  premium  mentioned  in  defendant's  policy  was 
not  paid  in  cash,  but  was  charged  to  8.  Robert,  and  is  still 
unpaid. 

5.  That  the  policy  sued  on  was  assigned  by  Robert  to 
plaintiffs  on  the  22d  of  January,  1851,  with  defendant's  as- 
sent. 

6.  That  the,  original  insurance  was  effected  by  Robert  as 
plaintiff's  agent,  and  for  their  benefit. 

7.  That  the  loss  happened  June  26th,  1851 — not  on  the 
31«t  of  December,  1851.  Robert  commenced  an  action  upon 
the  policy  for  the  same  loss,  for  the  benefit  of  the  plaintiffs. 
in  the  superior  court  of  Cinrinnnti.  which  was  removed  to 
the  circuit  court  of  the  T'nited  States  for  the  District  of 
Ohio,    and    there    discontinued    on    the    17th    of     September, 
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1853,  by  the  Toluntary  act  of  the  plaintiffs;  and  on  the  191h 
day  of  said  month,  the  present  action  was  brought;  and 
that  the  defendant  neither  assented  to  such  discontinuance 
nor  to  the  delay  in  bringing  the  present  action. 

Upon  the  rendition  of  this  verdict,  the  defendant  moved 
for  a  new  trial,  assigning  for  cause,  1.  That  the  court  erred 
in  admitting  improper  evidence.  2.  That  the  court  erred  in 
its  charge  to  the  jury,  and  in  refusing  to  charge  as  re- 
quested. 3.  That  the  verdict  is  against  the  law  and  the  ev- 
idence; while  the  plaintiffs  demanded  judgment  on  the 
verdict. 

These  questions  were  reserved  to  general  term  for  decis- 
ion, and  all  the  testimony  exhibited  on  the  trial  was  em- 
bodied in  a  bill  for  information;  and  another  bill  of  ex- 
ceptions was  allowed  on  the  trial,  exhibiting  the  questions 
arising  upon  the  1st  and  2d  reasons  assigned  for  a  new  trial. 

King,  Anderson  Sc  Sage,  for  plaintiffs. 

•Lincoln,  Smith  &  Warnock,  for  defendant. 

Spbncer,  J.,  delivered  the  opinion  of  the  court. 

Nearly  all  the  legal  questions  arising  upon  this  case  have 
been  considered  and  disposed  of  by  this  court  on  its  former 
hearing,  and  we  shall  not,  therefore,  be  compelled  to  dwell 
upon  ftem  at  great  length — though  it  is,  perhaps,  proper  to 
state,  that  whereas  we  were  then  divided  in  opinion  upon 
one  of  the  main  points,  we  are  now  fully  agreed  upon  all 
the  matters  to  be  decided. 

The  first  inquiry  we  make  is  whether  the  general  verdict, 
in  connection  with  or  apart  from  the  special  findings,  is  against 
the  law  and  evidence. 

There  are  and  have  been  four  points  of  controversy  be- 
tween the  parties: 

The  first  relates  to  the  interest  of  the  plaintifTs  in  the 
policy,  which  was  denied  by  the  defendant.      The  Jury  have 
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found  that  the  policy  was  taken  cat  by  Robert,  as  the  agent 
and  for  the  benefit  of  the  plaintiffs,  and  was  assigned  by  him 
to  the  plaintiffs,  with  the  assent  of  the  defendant.  To  this 
finding  no  objection  has  been  made. 

The  second  relates  to  the  payment  of  the  premium,  which 
was  denied  by  defendant  to  have  been  •  made,  and  who 
claimed,  in  consequence  thereof,  that  the  policy,  agreeably 
10  one  of  its  conditions  already  quoted,  never  took  effect. 
On  this  the  jury  have  found,  that  the  premium  was  not 
paid  in  cash,  at  the  time  of  issuing  the  policy,  but  was 
charged  to  Robert,  though  it  has  never  in  fact  been  paid  by 
him.  The  language  of  the  condition,  it  will  be  observed,  is 
that  '^no  Insurance  shall  be  considered  binding  until  the 
payment  of  the  premium."  On  examining  the  policy  we 
find,  that  it  contains  in  express  terms  acknowledgment  of 
the  payment  and  receipt  of  the  premium.  This  acknowl- 
edgment (as  we  held  before)  "was  made  for  the  purpose  of 
giving  effect  to  the  policy  from  the  time  of  delivery,  and 
must  be  held  conclusive  for  that  purpose."  N.  Y.  Central  In- 
surance Co.  V.  National  Protection  Insurance  Co.,  20  Barb.  475, 
and  cases  cited;  1  Campb.  532;  3  Taunt.  493;  .1  Sanf.  S.  C. 
58;  1  Phil,  on  Ins.  sec.  51415;  2  Ibid.,  1849-1993-2116; 
1  Marsh.  Ins.  240.  The  policy  having  once  taken  effect. 
its  condition  w-as  at  an  end,  and  the  subsequent  non-payment 
of  the  premium  did  not  and  could  not  avoid  it,  unless  provided 
for  hv  some  other  condition,  of  which  there  was  none. 

The  third  point  of  controversy  relates  to  the  time  within 
whioh  the  present  action  was  brought.  It  grows  out  of  the 
condition  of  the  policy,  which  declares  that  "all  claims  un- 
der it  are  barred,  unless  prosecuted  within  one  year  from 
the  date  of  loss."  The  facts,  as  applicable  to  this  branch  of 
the  defense,  are  that  the  insurance  was  effected  by  Robert 
for  the  plaintiff's  benefit,  and  the  policy  assigned  to  them 
with  the  defendant*?  assent,  before  the  loss  happened;  that 
within  a  \^ear  after  the  loss,  an  action  was  brought  therefor 
in  the  name  of  Robert  for  the  use  of  the  plaintiffs,  in  the 
superior    court    of    Cincinnati,    which    was   subsequently 
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moved  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio,  where  it  was  prosecuted  until  the  17th  of 
September,  1853,.  on  which  daj  it  waa  diacoDtinued  bv  the 
plaintiffs  without  the  oonaent  of  the  defendant;  and  that 
on  the  19th  of  the  same  month,  the  present  action  was 
brought,  the  defendant  not  consenting  to  such  delay.  The 
present  action  not  having  been  brought  by  the  plaintiffs 
within  the  year  prescribed,  it  is  claimed  by  the  defendant 
that  it  is  absolutely  barred  by  the  condtion  referred  to; 
while  on  the  part  of  the  plaintiffs  it  is  claimed  that  the 
condition  has  been  substantially  if  not  literally  complied 
with,  and  if  not,  the  condition  is  void  as  against  public 
policy.  Upon  a  former  examination  of  this  point  in  the 
case,  we  declined  expressing  an  opinion  upon  the  validity 
of  this  condition.  Further  investigation  has  removed  all 
hesitation  and  doubt,  and  led  us  to  the  conclusion  that  the 
provision  is  both  lawful  and  useful.  The  idea  that  such  a 
condition  if  allowed  would  virtuallv  oust  the  courts  of  their 
jurisdiction,  as  urged  by  Judge  McLean  in  French  v.  The 
Lafayette  Insurance  Co.,  5  McLean,  461,  is  plausible  and  im- 
posing, and  if  such  were  the  object  of  the  parties,  would  per- 
haps be  a  conclusive  objection  against  it.  But  to  limit  a 
time  within  which  actions  should  be  brought  has  always 
been  deemed  wise  and  politic,  and  accordingly  statutes  of 
limitation  are  of  constant  occurrence.  What  shall  be  re- 
garded as  a  reasonable  time  in  any  particular  case,  or  class 
of  cases,  will  depend  upon  circumstances.  It  should  in  any 
event  allow  sufficient  opportunity  to  a  party  to  Investigate 
his  claim,  and  prepare  for  the  controversy.  The  urgency  of 
circumstances  is,  in  an  individual  case,  best  known  to  the 
parties  themselves,  and  they  should  be  allowed  to  judge  ac- 
cordingly. If  It  be  lawful  to  require  proof  of  loss  to  be 
furnished  to  the  company  itself,  within  sixty  days,  or  any 
other  limited  time  after  the  loss  occurs,  by  the  condition 
upon  which  the  liability  of  the  company  is  to  depend,  it  is 
equally  lawful  and  proper  to  require  such  proof  to  be  fur- 
nished in  a  court  of  justice,  within  a  reasonable  limited  time, 
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a»  a  condition  of  ito  liability.  And  that  such  limitations 
are  peculiary  appropriate  to  actions  upon  policies  of  insur 
ance,  no  one  will  pretend  to  deny.  It  is  unnecessary  to  en- 
large upon  the  subject.  That  such  a  limitation  is  binding, 
and  will  be  respected  in  courts  of  justice,  has  been  decided 
in  several  well  considered  cases,  to  which  we  give  our  Jiearty 
approval.  Cray  v.  The  Hartford  Fire  Insurance  Co.,  1 
Blatchf.  280;  Williams  v.  The  Vermont  Mutual  Fire  Insur- 
ance Co.,  20  Verm.  222;  Wilson  v.  The  Aetna  Insurance  Co.,  1 
Williams,  102. 

But,  secondly,  has  the  condition  been  complied  with?  A 
proper  action  was  brought  by  the  plaintiffs,  in  the  name  of 
Robert,  for  their  use,  to  recover  for  this  loss,  within  the  time 
required.  It  was  prosecuted  in  good  faith,  until  discontin- 
ued for  the  purpose  of  bringing  the  present  action.  Al- 
though the  nominal  plaintiffs  in  the  two  actions  are  differ- 
ent, the  persons  beneficially  interested  and  prosecuting  are 
the  same,  and  the  whole  may  justly  be  regarded  as  the  pros- 
cution  of  the  same  claim.  As  said,  on  a  former  occasion, 
we  are  all  perfectly  satisfied,  that  this  provision  of  the  policy 
is  reasonably  complied  with,  by  the  bona  fide  institution  of 
a  suit,  within  the  time  limited,  for  the  purpose  of  enforcing 
the  claim;  and  if  the  party  should  afterward  discover  that 
he  has  brought  his  suit  before  the  wrong  forum,  as  if  he  had 
gone  into  a  court  of  law  when  he  should  have  gone  into 
equity,  or  in  an  improper  mode,  as  if  he  had  brought  cove* 
nant  instead  of  assumpsit,  he  may  abandon  the  same,  insti- 
tuting at  once  a  new  action,  and  thereby  make  a  continuous 
claim  in  prosecution  of  his  right,  without  abandoning  or 
forfeiting  such  right  altogether.  The  language  of  this  con- 
dition is  that  of  the  defendant;  and  its  terms  being  restrict- 
ive of  common  right,  must  be  construed  strictly,  and  taken 
most  strongly  against  the  defendant.  It  does  not  require 
that  the  same  prosecution,  that  is  the  same  action,  once 
begun,  ahall  continue  until  its  completion,  and  when  once 
determined,  whether  by  nonsuit  or  otherwise,  the  right  shall 
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be  wholly  barred;  but  that  the  right  itself,  or  claim  shall  be 
prosecuted  within  the  year,  and  continuously  made,  whether 
in  the  same  or  a  different  action,  is  not  material.  The  prose- 
cution of  a  claim  means  nothing  more  than  the  following 
of  it  up  by  action;  and  should  be  continuously  made  with- 
out serious  interruption.  This  construction  answers  the 
terms  of  the  condition;  and  it  saves  to  the  company  all  the 
advantages  intended  to  be  secured  to  it,  by  the  requisi- 
tion of  a  prompt  suit,  on  the  part  of  the  insured,  that  is, 
notice  to  prepare  their  defense  before  the  evidence  of  it  may 
be  lost;  while  at  the  same  time  it  saves  the  insured  from  the 
casualties  which  must  frequently  arise  from  being  compelled 
to  bring  a  hasty  action. 

The  language  of  this  condition  differs  essentially  from 
that  used  in  the  cases  just  referred  to:  In  Williams  v.  The  Ver- 
mont Mutual  Fire  Insurance  Company,  20  Verm.  222,  the 
restriction  to  sue  was  embodied  in  the  charter  itself.  It 
required  the  party  aggrieved  "to  bring  his  action  against 
the  company,  at  the  next  court,  to  be  holden  in  and  for  said 
county,  and  not  afterward,  unless  said  court  shall  be  holden 
within  sixty  days  after  refusal  to  allow  the  loss,  if  holden 
within  sixty  days,  then  at  the  next  court  holden  in  said 
county  thereafter."  This  was  held  to  apply  to  the  action  in 
which  the  recovery  was  sought.  So  in  the  other  three  cases, 
which  are  founded  upon  the  same  identical  form  of  policy, 
they  turned  upon  the  proper  construction  of  the  language 
used,  which  provided,  not,  as  here,  that  the  claim  '^should 
be  barred  unless  prosecuted  within  a  year,"  but  that  "no  suit, 
or  action  of  any  kind,  upon  the  policies,  shall  be  sustained 
in  any  court  of  law  or  chancery,  unless  said  suit  or  action 
shall  be  commenced  within  the  terra  of  twelve  months  next 
after  the  cause  of  action  shall  accrue;  and  in  case  any  such 
suit  or  action  shall  be  commenced  after  the  expiration,  etc.. 
the  lapse  of  time  shall  be  taken  and  deemed  conclusive  evi- 
dence against  the  validity  of  the  claim,  thereby  so  attempted 
to  be  enforced."  In  commenting  upon  this  provision,  in 
the  case  of  Wilson  v.  The  Aetna  Insurance  Company,  1  Wil- 
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Hams,  102,  Judge  Redfield  say^:  This  stipulation  is  too 
explicit  to  allow  of  any  escape  from  its  import  by  construc- 
tion. It  is  not  that  an  action  shall  be  commenced  within 
twelve  months;  but  that  no  recovery  shall  be  bad,  unless 
such  action  is  commenced  within  twelve  months  after  the  loss. 
Such  action  can  only  signify  the  action  in  which  the  recovery 
is  sought,"  etc.  "And  there  is  no  provision  for  any  exception 
on  account  of  the  failure  of  anv  such  actions;  and  without 
such  provision  in  the  contract,  the  court  can  not  import  one." 
And  the  judge  intimates,  that  in  such  a  case,  even  fraud 
would  not  be  a  ground  of  relief. 

As  the  condition,  however,  in  the  present  case,  only  re- 
quires the  claim  to  be  prosecuted  within  the  year,  an  action 
fairly  brought,  with  a  view  to  ascertain  and  enforce  the 
right,  answers  the  terms  of  the  condition;  and  though  dis- 
continued voluntarily,  without  bad  faith,  if  the  claim  be 
promptly  prosecuted  in  another  action,  it  is  not  barred. 

The  fourth  point  of  controversy  relates  to  that  condition 
of  the  policy   which   declares  that  "in  case  of   any  other   in- 
surance upon  the  property,  not  notified  to  said  company,  and 
mentioned    in    or   indorsed    upon  this    instrument,    then  this 
policy  shall  be  void  and  of  no  effect."      The  importance   of 
this  condition,  and  the  necessity  of  complying    with    it    on 
the  part  of  the  insured,  were  considered  by  this  court,    at 
great  length,  in  a  former   hearing  of  the  case;   and  the  con- 
clusions then  arrived  at,    by    a    majority    of    the    court,  are 
sanctioned    and    confirmed    by    us    all.    and    have   been  sus- 
tained by  fresh  authority.      They  were,  that  in  an  action  on 
the   policy  no   other   evidence    than  that  provided  for  in  the 
contract  itself  could  be  received  to  show  that  notice  of  prior 
or  subsequent  insurance    had    been    given;    or    to    prove    a 
waiver  of  the  condition  itself,  made  at  the  time  of  delivering 
the  instrument.      The  cases   then  cited,   as  directly  in  point, 
were  Carpenter  v.  The  Providence  Washington  Insurance  Com- 
pany. 16  Pet.  510;  and  Barret  et  al.   v    The   Union   Mutual 
Fire  Insurance  Company,  7  Gush.  175;  and  as  covering  the 
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priuciple  iDvolved,  Alston  v.  The  Mechanics  Mutual  Insurance 
Compan.v,  of  Troy,  1  Hill,  510;  Kennedy  v.  The  St.  Law- 
rence  County  Mutual  Insurance  Company,  10  Barb.  285; 
Sheldon  &  Co.  v.  The  Protection  Insurance  Company,  22 
Conn.  2:i5;  and  The  Olendale  Manufacturing  Company  v. 
The  Protection  Insurance  Company.  21  Conn.  19.  Since 
then  ha«  been  published  the  case  of  The  Worcester  Bank 
V.  The  Hartford  Fire  Insurance  Company,  11  Gush.  265, 
in  which  it  was  held,  that  where  by  the  ternis  of  the  policy, 
it  was  required  that  notice  of  other  insurajices  should  be 
entered  on  the  books  of  the  company,  or  on  the  policy 
itself,  otherwise  the  policy  should  become  void,  and  such 
entry  was  not  in  fact  made,  the  plaintiff  could  not  re- 
cover, although  he  had  given  such  notice  to  the  agent  of 
the  company,  with  directions  to  enter  it  upon  the  company'^ 
books,  and  the  agent  had  promised,  but  failed  to  do  so. 
8uch  being  the  clear  rule  at  law,  equity  would  not  interpose, 
unless  to  enforce  specifically  an  agreement  on  the  part  of 
the  defendant  to  cause  such  notice  to  be  indorsed  upon  or 
mentioned  in  the  policy,  or  on  the  ground  of  fraud,  accident 
or  mistake. 

It  may  be  observed  that,  in  the  present  case,  the  plaintiffs 
in  their  petition  aver  that,  at  the  time  of  making  application 
for  insurance,  they  notified  the  defendant  of  prior  insur* 
ances  upon  the  property  in  the  sum  of  |3,500.  "for  the  pur- 
pose of  enabling  the  defendant  to  mention  said  notice  in 
Their  said  policy,  or  to  indorse  the  same  upon  it;  and  the 
plaintiffs  thereupon  supposed  and  believed  that  the  defendant 
would  do  so;  and  defendant  thereupon  executed  and  de- 
livered said  policy  to  the  plaintiffs,  without  any  mention 
therein  or  upon  the  same;  and  the  plaintiffs  received  said 
policy,  and  adjusted  the  premium,  believing  it  to  be  in  all  re- 
spects complete  and  valid."  What  reason  the  plaintiffs  had 
for  such  supposition  and  belief  is  not  set  forth — whether  be- 
cause of  an  actual  agreement  on  the  part  of  defendant,  or 
an  agreement  implied  from  usages  of  insurers  to  mention 
such  notice  in    or    upon    their   policies.      The  defendant     in 
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Ito  answer  denies  that  notice  of  other  insurance  was  given, 
or  was  given  for  the  purpose  claimed  by  plaintiffs,  or  that  it 
was  the  duty  of  the  defendant  to  mention  such  notice  in  or 
upon  the  policy.  Nor  have  the  jury,  in  their  special  finding 
on  the  point,  unequivocally  asserted  that  there  was  any  such 
a3:reement  on  the  part  of  the  defendant  or  any  usage  from 
which  it  might  be  inferred.  They  have  declared  (it  is  true) 
that  in  the  treaty  or  agreement  between  the  agents  of  the 
parties,  it  was  one  of  the  terms  or  matters  intended  to  be  put 
in  writing,  as  a  part  of  or  as  an  indorsement  on  the  policy, 
that  there  were  other  insurances  upon  the  property,  etc.,  but 
it  is  not  found  that  the  defendant  agreed  or  undertook  to 
do  it,  or  that  the  intention  was  mutual — that  is  the  intention 
of  both  parties.  So  it  is  found  that  "in  making  out  the  policy 
there  was  a  mistake  in  not  inserting  in,  or  indorsing  upon  it, 
the  fact  of  there  being  other  insurances  upon  the  property; 
and  that  the  policy  was  accepted   under  a  mistake  as  to  there 

being  no  such  insertion  or  indorsement."     But  whether  such 

• 

mistake  was  an  omission  of  duty  imposed  upon  the  defend- 
ant, and  if  so,  whether  by  operation  of  law,  of  usage,  or  of 
contract,  is  not  set  forth.  Giving  this  finding  a  strict 
construction,  it  may  be  questioned  whether,  if  it  stood  alone, 
enough  appears  to  warrant  a  judgment  in  favor  of  either 
party  upon  it.  Giving  it  however,  that  construction  which 
would  go  to  sustain  the  general  verdict,  and  how  does  the 
entire  verdict  comport  with  the  evidence.  We  premise  here 
that  this  condition  of  the  policy,  so  far  as  it  imposes  any 
duty  in  this  regard  on  either  of  the  parties,  imposes  it  upon 
the  insured,  and  not  upon  the  underwriters.  It  is  a  condi- 
tion precedent  to  their  right  of  recovery;  and  therefore  to  be 
performed  by  them— or  at  least  it  becomes  their  duty  to  see 
that  it  is  performed,  and  if  not,  to  cause  it  be  done.  It  may 
possibly  admit  of  some  question  whether,  if  this  duty  be  im- 
posed upon  them  by  the  terras  of  the  written  .contract,  it  can 
be  cast  upon  the  other  party  by  a  concurrent  parol  agreement, 
so  as  to  shield  the  insured  from  responsibility  for  its  failure. 
And  it  seems  to  us  even  more  than  (luostionable  whether  such 
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an  agreement  made  with  a  mere  agent  of  tke  defendant  can 
have  that  effect — whether  it  is  not  beyond  the  scope  of  his 
authority,  of  which  the  other  party  has  notice  from  the  very 
terms  of  the  policy  itself.  Conceding  this  fully  however,  it 
should  be  made  out  by  clear  proof  that  the  duty  was  thus 
cast  upon  the  company  either  by  express  agreement,  or  by 
general  usage  among  underwriters.  So  far  as  any  such 
usage  is  concerned,  there  is  not  a  particle  of  proof  in  the  case 
to  support  it.  The  matter  therefore  stands  entirely  upon 
agreement  between  the  parties.  Nor  upon  thifi  point  is  there 
any  proof  of  an  express  agreement  on  the  part  of  defendant, 
or  its  agent,  to  cause  a  memorandum  of  this  prior  insur- 
ance to  be  made  upon  the  policy.  The  only  testimony 
introduced  upon  the  subject,  on  the  part  of  the  plaintiffs,  is 
that  of  Robert  himself,  and  of  Mr.  Hall,  the  defendant's 
agent.  Robert  says  the  application  was  verbal,  and  only 
once  made;  that  it  was  made  to  Hall  just  as  he  (Hall)  was 
going  upon  change;  that  he  stated  to  Hall,  he  was  directed 
1o  insure  |7,000  on  the  building;  that  he  had  obtained 
|3,d00  in  other  offices,  and  wished  Hall  to  talce  the  balance; 
that  he  had  taken  $3,500  with  Frost  ft  Foster  (who  repre^ 
sented  two  companies);  that  Mr.  Hall  accepted  the  applica- 
tion, with  the  distinct  understanding  that  there  was  other 
insurance;  that  witness  did  not  recollect  of  having  insured 
with  defendant  before,  but  had  insured  a  great  deal  in  other 
offices.  On  cross-examination,  he  states  that  Hail  was  just 
leaving  the  office  when  the  application  was  made;  that  he 
directed  Mr.  Ohew  to  prepare  a  policy,  and  then  left;  does 
not  remember  of  making  a  written  application,  but,  on  his 
being  shown  one  says  it  is  drawn  up  by  Hall  and  signed  by 
him,  in  these  words  and  figures: 

5S4  Ne.  aiO. 


13.500.  Inaarance  In  tke  8«m  of  |S,500  oo  balldlag  ooramonly  hnowfr 

3  per  cent.  as  B.  WUaon't  pork  house. 

$101.00.  Ye  be  Influred  oo  one  year  from  ^ate. 

Cincinnati.  January  13,  1861. 

8.   ROBBKT. 
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Hall  tejtifies  that  the  application  was  verbal;  that  Robert 
said  that  he  wanted  f 7,000,  in  all;  that  he  had  already  ob- 
tained |3,500,  and  he  wanted  |3,o00  more;    that    Is    all    that 
took   place.      He  did  not  remember  whether  Robert  told  him 
where  he  had  made  the  other  insurance,  and  did  not  remem- 
ber whether   he   had    made   any   agreement   as    to    other  in- 
surance;   that    the  policy    was    filled    up    by  Mr.  Chew,  his 
clerk;  that  there  was  no  fixed   practice  in  the  office  about 
the  mode  of  indorsing  other  insurance;  that    the  policy    was 
made  out  by  Mr.  Chew  from   a    memorandum    left  with  him 
by  witness  for  the  purpose;  but  did    not    remember    any  of 
the  directions  in  the  memorandum    respecting    former   insur- 
ance.      On   cross-examination,    he    says     the     memorandum 
was  as  follows:      ''Mr.  Robert!    wants   f 3,500   insurance   on 
Wilson's  pork  hou^e,  and  that  f3,500  has  been  insured  else- 
where;"  that   the  application  of   Robert,  as  above  set  forth, 
was  in  the  company's  application  book,  and  was  signed  by 
Robert,  but    it    was   not   handed    to  Mr.  Chew  to  make    the 
policy  by;  nor  does  witness   know    when    it  was  made;  that 
it  was  the  usage  of   the  office  to     require  mention  of  former 
insurance  in  the  application  itself,  and  for  the  applicant    to 
sign  it,  and  that  such  was  the  custom  in   the   city  generally. 
This   is   all   the  testimony   on   the   part   of   plaintifTs.      Mr. 
Chew  testifies  that  he  has  no  recollection  on  the  subject;  but 
that  the  policy  was  made  out  from  the  application;    and  it 
in  fact  so   appears    from  the  policy  itself.      This  proof  falls 
very  far  short  of  showing  an  undertaking  on  the  part  of  the 
company  to  cause   this   prior  insurance   to   be  noticed   upon 
the  policy,  or  even  of   a    request  from  Robert  that  it  might 
be  so  noticed.      The  only  fact  from  which  it  can  be  inferred 
that  such    was    Robert's  purpose,    understood    by    the    com- 
pany's agent,  was  the  mere  statement  that  prior  insurance 
did    exist    in    the   sum    of    |3,500.      Now  it  was  manifestly 
proper  and  natural  that   a  circumstance  which  so  materially 
affected  the  question  of  risk,  as  prior  insurance,  should  have 
been  stated  by  Robert  to  Hall,  for  the  purpose  of  enabling 
Mr.  Hall,   in    the   first   interview,    to  determine   whether  he 
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would  or  would  not  take   the    risk;    and  that  when  he  had 
expressed  his  assent,  a  written  application  should  be  made 
in  form,  detailing  the  particulars  to  be  inserted  in  the  policy 
agreeably    to  general   usage.      He  must    be  presumed   to   be 
aware  of  the  custom  to  make  out  policies  from  the  applica- 
tion;  and  if   he  had  intended  that  mention  should  be  made, 
upon   the   policy,  of  other   insurances,  he  should  have  stated 
in  his  application  that  there  were  other  insurances,  and  the 
X)articular8  thereof,  so  as  to  enable  the    agent     properly    to 
mention  them   on   the   policy.      Not   so   here.      The   written 
application   of   Robert,   from  which  the  policy  was  made  out, 
contains  no  statement  whatever  of  prior  insurance;  and  the 
verbal  statement   made  by  him   did  not  contain  such  particu- 
lars as  would  have  enabled  the  agent  to  express  them  on  tho 
policy,  if  he  had  seen  fit,    without   further  .inquiry.      Should 
the  omisfiidn   be  held  fatal  in   the  present  case,   we  hazard 
nothing  in  saying  that,  treating   Hall  as   Robert's   agent,  no 
jury  could  hold  him  liable  to   Robert   for   neglect    of   direc- 
tionn.      Circumstances  hav«  been   introduced   in  defense,  go- 
ing to  show  still   further  the  alleged  equity  of  the  plaintiffs. 
It  appears  that  Robert,  when    he    received   the  policy,  made 
no  examination  to  see  whether  its  conditions  had   been  com- 
plied with  on  his  part,   nor   was  he  prevented  from  so  doing 
by  any  act   of   the  defendant.      And  subsequently,  when  ad- 
vised that  the  policy  was    Imperfect   in    another    particular, 
and  he  called   upon   the  agent  to  have   it  corrected,  he  still 
took   no   notice  of  the  omission  referred  to.      It  may  be  very 
questionable,  under  such  circumstances,   whether  the  mistake 
of  Robert,    in  this  case,  wa«  not  voluntary;  and  that,  if   he 
had  not,  he  ought  to  have  had   knowledge   that  he  had  not 
complied  with  the  condition  of  the  policy;  and  If  so,  ought 
not  to  have  the  aid  of   equity  to'  relieve  him    from  his  own 
neglect.      At  all  events,  It  does  not  induee  a  high  degree  of 
favor  in  straining    testimony    to    make   out  a  case  which  it 
does  not  well  warrant. 

We  are  not   satisfied,   then,   with   this   verdict.      It  is  not 
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sustained  by  the  evidence,  nor  consistent    with    law;  and  it 
must  be  set  aside,  and  a  new  trial  granted. 
Cause  remanded  for  a  new  trial. 


John  Hirsch  v.  Steamboat  Quaker  City, 

(No.  6,121.) 

1.  The  law  has  long  been  settled  that  when  goods  have  reached  their 
destination,  and  in  the  ordinary  course  of  business  are  stored  for 
their  protection,  or  to  be  afterward  forwarded  to  another  place, 
the  liability  of  the  carrier  ceases,  and  that  of  the  warehouseman  only 
exists. 

2.  When  a  sufficient  time  has  elapsed  after  the  arrival  of  the  vessel, 
and  the  landing  of  the  freight  on  the  usual  wharf,  and  the  consignee, 
if  notified,  docs  not  appear,  or  if  he  is  not  a  resident  of  the  port 
of  destination,  and  has  no  known  correspondent  or  agent,  the  carrier 
may  put  the  goods  in  a  warehouse,  and  will  only  be  held,  as  a  de- 
positary, to  ordinary  care. 

Special  Term. — The  plaintiflP  shipped  on  board  the  steam- 
boat Qnaker  City,  two  boxes  of  merchandise,  to  be  trans- 
ported from  Cincinnati  to  St.  Louis.  By  the  bill  of  lading 
given  by  the  clerk,  the  property  was  to  be  delivered  to  the 
plaintiff  on  its  arrival,  but  no  place  in  St.  Louis  was  desig- 
nated, and  no  person  named  to  whose  care  it  was  addressed, 
if  the  consignee  should  be  absent. 

On  the  arrival  of  the  vessel  at  St.  Louis,  the  goods,  not 
being  called  for  by  the  consignee,  were  detained  by  the  cap- 
tain till  the  eve  of  her  departure,  when  they  were  deposit«'' 
in  the  warehouse  of  a  commercial  agent,  of  established  rep 
utation  for  prudence  and  re8[>onsibility. 

The  consignee  resided  in  Cincinnati,  and,  it  was  in  proof, 
was  not  in  St.  I^ouis  while  the  boat  remained  there.  On 
his  arrival,  however,  some  days  after  her  departure,  he  in- 
quired for  his  property  at  several  warehouses,  but  could  not 
tlnd  it;  and,  it  would  seem,  by  some  oversight  or  unfairness 
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of  the  warehouseman,  the  boxes  have  not  yet  been  deliv- 
ered. 

The  bill  of  lading  ks  dated  in  October,  1853.  At  that 
time  the  boat  was  owned  and  navigated  by  Captain  Shrunk, 
who  sold  her  in  the  autumn  of  1855,  to  her  present  owner. 

When  she  was  seized  in  the  present  action  her  former 
owner  had  no  interest  in  the  boat,  and  there  is  no  proof  that 
his  vendee  had  any  notice  of  the  plajntiff'^^claim  when  he 
acquired  his  title. 

Taft  &  Perry,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendant. 

Stoker,  J.  Upon  the  facts  in  this  case  we  are  asked  to 
hold  that  the  plaintiff  may  charge  the  boat  with  the  loss  of 
his  merchandise. 

If  there  had  been  a  performance  of  the  contract,  by  the 
delivery  to  the  warehouseman,  at  St.  Louis,  it  is  clear,  the 
plaintiff  has  no  remedy  against  the  boat.  The  law  has  long 
been  settled  that  when  goods  have  reached  their  destination, 
and,  in  the  ordinary  course  of  business,  are  stored  for  their 
protection,  or  to  be  afterward  forwarded  to  another  place, 
the  liability  of  the  carrier  ceases,  and  that  of  a  warehouse- 
man only  exists. 

•  This  was  first  held  by  Lord  Kenyon,  in  Garside  v.  Trent 
Nav.  Co.,  4  D.  &  E.  581,  and  afterward  affirmed  in  re  Webb 
et  al.,  8  Taunton,  443. 

"And  if  the  consignee  is  dead,  op  absent,  or  refuses  to 
receive  the  goods,  or  is  not  known,  and  can  not,  after  due 
efforts,  be  found,  the  carrier  may  discharge  himself  from 
further  responsibility  by  placing  the  goods  in  store,  with 
fiome  responsible  third  person  at  the  place  of  delivery." 
Fisk  V.  Newton,  1  Denio,  46,  47. 

Judge  Redfield,  in  his  late  excellent  work  on  the  law  of 
railways,  252.  lays  down  the  rule  as  follows:     **When  a  suffi- 
cient time  has  elapsed,  after  the  arrival  of  the  vessel  and  the 
10 
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landing  of  the  j^oods  at  the  usuiil  wharf,  and  the  consignee 
does  not  appear,  the  carrier  may  put  then:  in  warehouse, 
and  will  only  be  liable,  as  a  depositary,  for  ordinary  neglect;" 
and  this  view  is  taken  by  the  supreme  court  of  Massachu- 
setts, in  10  Met  calf,  472,  Thomas  v.  Hos'ton  and  Providence 
Railway:  1  Gray,  263,  Norway  Plains  Co.  v.  Boston  and  Me. 
Railroad;  11  Cushing,  70,  Liehtenhein  v.  Boston  and  Provi- 
dence Railroad;  so  also  in  Illinois,  10  ill.  502,  Chicago  and 
Rock  Island  Railway  v.  Warren;  in  Michigan,  2  Mich.  538, 
Michigan  Central  Railway  v.  \\*ard;  in  New  Hampshire.  32 
New  Hamps.  527,  Moses  v.  Boston  and  Maine  Railway. 

The  reason  of  the  doctiine  established  by  these  cases  is 
very  obvious.  The  carrier  having  terminated  his  voyage, 
has  the  right  to  employ  his  vessel  for  the  transportation  of 
new  freight;  if  the  consignee  does  not  appear  to  claim  his 
goods,  when  required,  or  if  he  is  not  a  I'esident  of  the  port 
of  destination,  and  has  no  known  correspondent  or  agent, 
with  whom  the  carrier  can  confer,  it  can  not  still  be  the 
duty  of  the  carrier  to  retain  the  goods,  and  thus  change  his 
boat  into  a  warehouse;  besides,  he  has  earned  his  freight 
already^  and  ought  not  to  be  required  to  do  more  than  to 
leave  the  property  under  the  charge  of  some  responsible 
man  of  business.  More  than  this  he  should  not  be  com 
pelled  to  do,  less  than  this  would  necessarily  make  him 
liable  for  neglect  of  duty. 

It  is  said  the  carrier  should  always  notify  the  consign*^ 
of  the  arrival  of  the  merchandise,  more  especially  when  it 
is  left  in  storage.  As  a  general  rule,  this  we  may  regard  as 
not  only  proper,  but  just  to  all  parties  concerned;  but,  we 
must  not  forget,  the  law  never  requires  a  vain  thing  to  be 
done.  When  there  is  no  consignee  to  notify,  and  no  one  to 
represent  him  at  the  place  of  delivery,  the  necessity  of  the 
rule  ceases.  There  was  no  such  ceremony  performed  in  this 
case,  and  none,  we  think,  could  be  required.  The  shipper 
was  informed,  so  soon  as  he  made  inquiry,  where  his  prop- 
<-rty  was  deposited,  and  with  the  depositary  in  St.  Ixjuis,  wo 
suppose,  rested  all  further  liability,  where  he  had  taken  and 
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stored  the  goods;  be  is  uDquestionably  liable  to  the  plaintiff, 
event  at  the  present  day,  unless  some  statutory  bar  has  been 
interposed  to  the  contrary. 

Whether  there  is  any  liability  against  the  former  owners 
of  the  boat,  for  any  alleged  neglect  on  their  part  after  the 
freight  was  received  and  stored,  we  need  not  now  decide.  It 
does  not,  in  our  opinion,  any  longer  exist  upon  the  bill  of 
lading;  that  obligation  being  fulfilled,  the  boat  can  not  be 
<*harged  with  any  subsequent  omission  of  duty  oa«the  part 
of  her  owners,  oflQcers,  or  crew. 

This  view  of  the  case  dispenses  with  the  necessity  of  de- 
termining whether  the  liability  of  the  vessel  would  remain 
after  a  sale  to  an  innocent  purchaser,  and  we  defer  the  ex- 
pression of  any  opinion  on  thai  feature  of  the  case. 

We  have  no  doubt  that  the  testimony  establishes  the  fact 
of  the  delivery  to  the  warehouseman  in  St,  Louis;  and  thai: 
he  was  a  pro?<fr  person  with  whom  to  place  the  freight  for 
safe  keeping.  We  are  equally  clear  it  was  the  right,  .-aa  well 
as  the  duty,  of  the  carrier  to  store  this  freight.  On  the  case 
thus  found,  judgment  is  rendered  for  deiendant 

Judgment  for  defendant. 


James  Hull  v.  Henry  Albro. 

(No.  6,749.) 

1.  The  non-realdence  of  a  juror  will  not  of  itself  Invalidate  a  verdict 
^.  Before  the  jury  is  sworn  either  party  has  the  privilege  and  oppor- 
tunity of  advising  himself  as  to  the  qualification  of  each  juror.    His 
neglect  to  avail  himself  of  such  opportunity  should  be  held  as  a 
waiver  of  exception  as  to  ttie  competency  of  the  entire  panel. 

Special  Term. — On  motion  to  set  aside  a  verdict  rendered 
against  the  defendant.  The  decision  states  the  facts  sufB- 
<^ieatly. 
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R.  D.  and  J.  H.  Handy,  for  defendant. 

Storer,  J.  The  principal  reason  assigned  by  the  defend- 
ant, for  the  intervention  of  the  court  is,  that  one  of  the 
jurymen  who  tried  the  cause,  was  not  competent  to  serve  on 
the  panel,  being  a  resident  of  another  State,  at  the  time. 

It  is  in  proof  that  such  was  the  fact,  and  the  disability  of 
the  juror  was  unknown  to  the  defendant  or  his  counsel  un- 
til the  verdict  had  been  rendered.  The  direct  question  is 
then  presented,  ought  the  defendant's  motion  to  prevail, 
when  the  only  ground  upon  which  it  has  been  argued,  is 
the  incompetency  of  one  of  the  jurors  who  tried  the  case. 

By  the  first  clause  of  section  207  of  the  code,  we  are  au- 
thorized to  grant  a  new  trial  for  "irregularity  in  the  pro- 
ceedings of  the  court,  jury,  referee  or  prevailing  party 
or  any  order  of  the  court  or  referee,  or  abuse  of  discretion,  by 
which  the  party  was  prevented  from  having  a  fair  trial/' 
And  we  suppose  it  is  by  a  fair  construction  of  this  clause 
wo  must  either  overrule  or  sustain  the  present  motion. 

The  last  portion  of  the  clause  we  have  quoted  must  relate 
to  all  the  proceedings  to  which  allusion  is  made,  as  it  is  the 
affirmation  of  a  rule  already  existing,  and  universally 
adopted  by  courts  in  the  exercise  of  judicial  discretion: 
The  theory  upon  which  new  trials  are  granted,  is,  that  sub- 
stantial justice  has  not  been  done,  and,  therefore,  every  irreg- 
ularity occurring  in  the  trial  of  the  cause,  which  may  have 
tended  to  produce  such  a  result,  may  be  the  proper  ground 
to  set  aside  a  verdict;  but  where  there  is  no  reasonable  foun 
dation  for  the  belief,  that  both  parties  have  not  had  a  full 
and  impartial  hearing,  courts  are  not  required  and  ought 
not,  for  mere  irregularity,  to  vacate  any  previous  order  or 
proceeding  in  the  case. 

There  must  be  in  relation  to  every  legal  objection,  except 
it  involves  the  jurisdiction  of  the  court,  a  period  in  the  his- 
tory  of  the  cause  before  which,  if  the  exception  is  not  taken. 
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it  will  be  inferred  it  has  been  either  waived  or  abandoned; 
for  unless  such  a  rule  is  admitted,  judicial  proceedings  would 
never  be  final,  there  would  be  no  other  limit  to  technical 
objections,  than  the  ability  of  counsel  to  make  them.  Thus 
the  appearance  of  a  party,  is  a  waiver  of  all  defects  in  pro- 
cess, and  when  the  privilege  is  personal,  his  answer  or  plea 
estops  the  defendant  from  denying  the  jurisdiction  of  the 
court  before  which  he  is  sued;  so  with  all  objections  that 
are  formal  only  in  the  pleadings,  unless  taken  advantage  of 
by  demurrer,  or  motion  to  make  the  petition  or  answer  more 
dofinitp  or  certain,  they  will  not  be  regarded  upon  trial  or 
aft^r  judgment. 

The  reason  of  this  course  very  obviously  indicates  the 
principle  by  which  we  should  be  governed  in  examining  and 
deciding  the  question  before  us. 

It  is  admitted  that  no  person  can  be  required  to  sit  upon 
a  jury  in  this  court,  or  is  competent  to  be  summoned  as  one 
«f  the  panel  unless  he  is  a  resident  of  Cincinnati,  and  has 
the  qualifications  of  an  elector.  It  is  also  very  clear  that 
before  the  panel  is  sworn,  either  party  to  the  suit  may  in- 
quire of  each  juror  separately,  if  he  has  the  qualifications 
required  by  law.  If  this  right  is  omitted  and  the  trial  pro- 
ceeds, it  would  seem  to  be  tacitly  admitted,  that  the  jurors  are 
competent,  and  all  objections  to  the  contrary  are  waived.  It 
mav  be  said,  there  has  not  been  such  a  trial  as  the  law  con- 
templates,  the  triers  not  being  all  composed  of  lawful  men; 
but  we  do  not  understand  that  to  be  the  proper  sense  of  the 
tern;  nor  unless  there  has  been  actual  injustice  done, 
why  a  nonresident  may  not  fulfill  all  the  duties  required  by 
the  statute;  he  may  be  a  good  and  lawful  man  notwith- 
standinc  he  is  not  stnctly  within  the  meaning  of  the  descrip- 
lion,  as  defined  by  the  act  regulating  the  summoning  of 
jurors.  Unless,  then,  the  verdict  is  unjust,  and  the  injustice 
been  produced  by  the  jnror,  we  can  not  think  there  is  any 
legal  ground,  upon  which  we  can  be  asked  to  interfere. 
This  we  find,  is  the  principle  upon  which  the  courts  have 
Qsnally  acted,  and  it  seems  to  us  to  indicate  the  only  proper 
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course  to  be  pursued.  This  is  very  fully  affirmed  in  7 
Cranch,  297.  Mima  v.  Hepburn;  J.  B.  Wallace,  147,  Hol- 
lingswortb  v.  Duane;  and  4  Dallas  C.  C.  353,  where  the  for- 
mer opinion  was  affirmed. 

There  are  some  dicta  to  the  contrary,  and  one  or  two 
early  opinions  by  the  courts  in  Vermont  and  Connecticut; 
but  even  in  those  States  it  would  seem  the  general  rale  is 
now  admitted  to  be  a  safe  and  sound  one. 

It  would  produce  indefinite  mischief  in  the  administration  of 
the  law  if  a  party  could  postpone  his  objections  to  a  juror, 
if  known  at  the  time  he  was  placed  upon  the  panel,  until  a 
verdict  was  found;  and  the  same  reason  applies  equally, 
when  the  righ\  to  require  of  every  member  of  the  panel, 
before  the  trial  commences,  whether  he  is  competent  to  sit, 
is  omitted  from  neglect  or  intention.  If  the  opportunity 
has  once  existed,  to  assert  the  privilege,  and  it  is  not  im- 
proved, it  is  gone  forever,  unless  there  is  evidence  directly 
or  by  clear  implication  that  injustice  has  been  done,  or  a 
fair  and  impartial  trial  has  not  been  had. 

We  are  not  aware  that  any  such  imputation  exists  in  the 
present  case. 

The  motion  for  a  new  trial  is  therefore  overruled. 

Judfjment  on  verdict  for  plaintiff. 


C    T   Jessup  v   E    B.  Denxison. 

(No.  5.077.) 

1.  If  a  wrong  date  be  inserted  in  a  promissory  note  and  it  be  changed 
by  the  holder  to  the  tme  date  intended  by  the  parties,  the  note  wilt 
not  thereby  be  vitiated. 

2.  The  day  payable  for  a  note  is  the  one  originally  intended,  and  if  a 
mistake  occur  in  the  dating,  it  may  be  corrected  by  the  holder,  so  as 
to  make  it  mature  at  the  time  in  fact  intended  by  the  parties. 

General  Term. — Proceeding    in   error  to   reverse  a  judg- 
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ment  rendered  at  special  term,  upon  a  submission  of  the 
facts  of  the  case  to  the  court.  It  appears  that  a  note  for 
'{30,  made  by  C.  T.  tTeesup,  payable  to  W.  D.  Ludlow,  or 
order,  six  months  after  date,  was  dated,  by  mistake,  on  the 
1st  January,  1855,  instead  of  the  1st  January,  1856.  The 
case  at  special  term  is  reported  in  vol.  1,  p.  580. 

T.  A.  O'Connor,  A.  H.  McGuffey  and  Mills  &  Hoadley,  for 
plaintiff  in  error. 

Thos.  C.  Ware,  for  defendants  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  enly  question  which  arises  on  the  record  is,  whether, 
upon  an  indorsement  of  this  note,  during  the  six  months 
from  Ist  January,  1856,  an  indorser,  having  given  value,  and 
being  ignorant  of  any  fraud  in  the  inception  of  the  note, 
may  claim  as  the  holder  of  negotiable  paper.  It  is  insisted, 
on  the  one  side,  that  the  note  can  not  be  regarded  as  a  nego- 
tiable note,  and,  on  the  other,  that,  except  as  to  the  risk,  of  the 
allegation  of  a  mistake  in  the  date  being  untrue,  it  is,  in  all 
respects,  to  be  considered  a  negotiable  note — ^the  mistake  in 
the  date  not  affecting  the  character  of  the  security,  and  not 
being  material. 

In  the  argument  of  the  counsel  for  the  plaintiff  in  error,  it 
is  urged  that  the  '^act  making  certain  instrument  of  writing 
negotiable,"  in  direct  and  express  terms,  concludes  any 
inquiry  on  the  subject,  and  that  a  note  can  not,  for  the  pur- 
pose of  negotiability,  be  shown  to  have  any  date  other  than 
that  which  appears  literally  on  Its  face;  that  proof  of  a  mis- 
take, however  clear,  is  not  admissible,  because  It  would  con- 
tradict  the  language  of  the  third  section  of  the  statute.  "That 
if  any  «^uch  bond,  note,  or  bill  of  exchange,  shall  be  Indorsed 
after  the  day  on  which  it  Is  made  payable,"  etc.. — the  dav  on 
which  it  is  made  payable  being,  it  is  claimed,  necessarily, 
the  day  appearing  on  the  face  of  the  note,  and  qot   the   real 
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day  intended  by  the  parties,  and  unintentionally  changed   in 
writing  it  down. 

Now,  it  appears  to  us,  that,  In  order  to  make  good  the 
argument  derived  from  a  construction  of  the  statute,  the  very 
point  in  dispute  must  be  assumed.  The  very  question  is,  on 
what  the  day  the  note  was  made  payable  In  this  case  it  cer- 
tainly was  not  six  months  after  the  Ist  of  Jajiuary,  1855,  for 
the  note,  in  point  of  fact,  was  not  in  existence  until  the  1st 
of  January,  1856.  We  suppose  the  statute  has  not,  and  was 
never  intended  to  have,  any  effect  on  the  rules  governing 
questions  of  mistake,  as  to  dates  of  written  instruments.  The 
third  section  of  the  act  is  simply  declaratory  of  the  well  es- 
tablished rule  of  commercial  law,  as  to  the  rights  of  the 
holders  of  negotiable  instruments,  indorsed  after  their  ma- 
turity; but  when  an  instrument  should  be  deemed  payable, 
and  the  effect,  on  that  question,  of  a  mistake  in  the  date,  was 
not  a  matter  in  the  contemplation  of  the  legislature.  We 
fesl,  therefore,  free  to  inquire  as  to  the  proper  rule  on  the 
subject,  on  the  general  principles  of  law.  as  ascertained  and 
decided,  unrestricted  by  anything  in  the  language  of  the 
statute. 

None  of  the  instruments  mentioned  in  the  act  can  be  con- 
sidered as  made  until  delivered.  The  day  of  the  date  will, 
generally,  be  intended  as  the  day  of  delivery;  but  it  is  clear 
that  proof  may  be  offered  to  show  that,  in  fact,  the  instrn- 
ment  wa?«  delivered  on  a  subsequent  day.  and  then  the  instm- 
ment  will  be  considered  as  having  effect  from  the  day  of  de 
livery,  and  not  from  the  day  of  the  date.  1  Chitty  PI.  648: 
Steele  v.  Mart.  4  B.  &  C.  272;  10  E,  C.  L.  331;  12  Ind.  274; 
£  Strob.  308-9.  If  a  wrong  date  be  inserted  in  a  note,  and 
it  be  changed  to  the  true  date,  as  intended  by  the  parties,  it 
will  not  be  considered  a  material  alteration,  or  vitiate  the 
note.  Brutt  v.  Piobard.  R.  &  M.  37:  21  E.  C.  L.  370: 
Jacobs  V.  Hart.  2  Rtark.  43;  3  E.  C.  L.  237;  58  lb.  306;  3  Per 
A  Dar.  71:  3  Esp.  246;  84  E.  C.  L.  179. 

In  an  action   on     a  bill   or  note,  though  It  be  payable  at  a 
particular  time  ''after  date."  It   is  not   necessary,   under  the 
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old  form  of  pleading,  to  describe  the  instrument  as  "bearing 
date"  on  a  certain  day;  it  will  suffice  to  say  that,  "here- 
tofore, to-wit,  on,''  etc.,  it  was  made,  etc.  The  court  will 
intend  that  it  was  made  on  the  day  it  appears  to  bear  date; 
but,  undoubtedly,  the  true  day  on  which  it  was  made  might 
be  proved,  though  different  from  that  appearing  as  its  date. 
1  Chitty  PI.  257,  648. 

If  it  would  have  been  competent  for  the  holder  of  the 
note  in  this  case,  before  he  negotiated  it  to  the  defendant 
in  error,  to  have  corrected  the  mistake  as  to  the  date,  there 
can  be  no  possible  reason  why  the  defendant  in  error  might 
not  have  taken  the  note  with  an  explanation  as  to  the  mis- 
take; and  whether  the  true  date  was,  in  fact,  inserted,  or  the 
note  was  treated,  as  if  corrected  in  its  date,  can  make  no  diff- 
erence as  to  the  rights  of  the  parties.  Undoubtedly,  the 
defendant  in  error,  when  they  took  the  note,  were  put  upon 
inquiry  as  t%  the  date  of  the  note.  A  very  common  and 
natural  mistake,  in  that  respect,  is  explained,  on  the  first 
day  of  a  new  year  the  figures  of  the  old  year  are  inserted. 
Satisfied  that  a  mistake  had  occurred,  was  he  bound 
to  go  further,  and  inquire  into  the  consideration  of  the  note? 
We  think  not,  and  there  being  no  doubt  or  dispute  as  to 
fact  of  mistake  in  the  date,  in  our  opinion  the  defendant  in 
error  was  entitled  to  treat  the  note  as  if  it  had  been  cor 
rectly  dated.     Tbe  judgment,  therefore,  will  be  affirmed. 

Judgment  affirmed. 


John  C.  Smith  v.  Robert  B   Bowler. 

(No.  6,939.) 

1.  An  act  done  maliciously  or  fraudulently  will  not  furnish  a  ground  of 
action  if  it  be  not  Itself  unlawful;  there  must  be  legal  damages  re- 
sulting. Nor  is  it  sufficient  that  the  conduct  of  the  defendant  Is  Im- 
moral. 
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2.  The  promise  of  an  individual  member  of  a  firm  to  give  his  personal 
guaranty  for  the  faithful  performance  of  a  contract  by  his  firm, 
comes  within  Ihe  statute  of  frauds  and  should  be  in  writing. 

3.  An  action  will  not  lie  upon  a  promise  to  guaranty  the  performance 
of  a  verbal  contract,  required  by  the  statute  of  frauds  to  be  evidenced 
in  writing. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  at  special  term  of  November,  A.  D.,  1857,  and 
reported  in  vol.  1,  page  520. 

The  petition  of  the  plaintiff  stated  that  in  May,  1855,  he 
was  employed  in    the   banking    house    of  Smead.  Collard  & 
Hughes,  in  Cincinnati,  at  a  salary  of  |2,000  per  annum;  that 
the  defendant   being,   at   the   time,   interested    in   a  firm    of 
Carney,  Swift  &  Co.,   held   out   inducements   to  the   plaintiff 
to    leave  the   employment    of   S.   C.  and  H.,   and   engage  in 
business    with    C,    S.  Co.;    that   the  defendant  proposed    to 
rhe  plaintiff  to  pay   for  his  services,   as  bookkeeper  with  the 
firm  of  Carney,  Swift  &  Co.,  at  |2,000  per  annum,  until  the 
expiration    of   the    partnership  of  said   firm,  which  would  be 
three  years  from  the  1st  of  July,  1855;  and  after  the  expir- 
ation of  said   terra   of  the  partnership,  to   give   the   plaintiff 
an  interest  equal  to  the  sum  of  $5,000  per  annum,  as  a  part- 
ner in   the  firm  to  be  formed  between  the  said  parties,  or  to 
give  the  plaintiff  a  salary  equal   to   the  sura   of  |5,000  in  the 
new  firm;   and   that   the  defendant,  then  and   there,   further 
proposed  to    give  the  plaintiff  his  written   individual    guar^ 
anty,  that   the  terms  and  conditions  so   proposed  should  b« 
performed  and  carried  out   if  the  plaintiff   would   accept  the 
proposition.      Thereupon   the   plaintiff  did   accept  the  propo- 
sition, and,  afterward,  on    the   1st   of   July,  1855,  did    enter 
(he  service  and  employment  of  said  firm   of  Carney,  Swift  & 
Co.,  as  a    bookkeeper,  and  so    continued    until    the    first    of 
Jnlv,  1857,  when  he  left,  because   the  said  defendant  refused 
to   perform  his   part   of   the   contract.      The    petition    avers 
that    the   inducements   and  promises  held  out  by  the  defend- 
ant were  the  cause   of   his  leaving  his  former  employment, 
and    that   a   demand,  for  performance,  on  the  defendant,  has 
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been  frequently  made,  and  as  often  refused — ^the  defendant 
denying  that  any  such  contract  had  ever  been  made. 

''The  plaintiff  charges  that  the  defendant,  by  meanA  of 
the  said  false,  fraudulent,  and  deceitful  stratagems  and  de- 
vices, has,  and  did  induce  the  plaintiff  to  give  up  his  em- 
ployment, and  abandon  his  prospects  of  advancement,  with 
the  intent  to  obtain  and  secure  the  services  of  the  plaintifif, 
for  himself  and  copartners,  and  did  thereby  cheat  and 
defraud  the  plaintiff;  and  that  the  said  defendant  did  will- 
fully and  purposely  make  the  aforesaid  false  and  deceptive 
promises  and  inducements  to  the  plaintiff,  with  the  intent 
and  for  the  purpose  of  deceiving  and  defrauding  him,  well 
knowing  that  he  did  not  intend,  at  any  time,  to  fulfill  them. 
Wherefore,  the  plaintiff  says  he  has  been  injured  and  has 
suffered  damage  by  reason  of  the  defendant's  false  and 
fraudulent  conduct,  to  the  amount  of  |6,000,  and  and  he  asks 
judgment,  therefor,  and  for  such  other  and  further  relief 
as  he  mav  be  entitled  to,"  etc. 

To  the  petition  of  the  plaintiff  the  defendant  filed  a  de- 
murrer, on  the  ground  that  the  facts  stated  do  not  consti- 
tute a  cause  for  action. 

A  judgment  having  been  rendered  for  the  defendant,  by 
the  judge  at  special  term,  the  case  was  brought  before  the 
general  term  upon  a  petition  in  error, 

Thos.  C.  Ware,  for  plaintiff  in  error. 
Geo.  H.  Pendleton,  for  defendant  in  error. 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

Looking  at  the  position  and  acts  of  the  parties  at  the  time 
of,  and  connected  with,  the  transartion  out  of  which  the 
controversy  grew,  there  is  nothing  upon  which  to  predicate 
a  charge  of  fraud  and  deceit.  The  fraud  can  only  be  found 
in  the  intent  of  the  defendant,  as  charged  in  the  petition. 
The   onlv   other   matter  of   wrong   aUeired   is   the   failui-e   to 
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comply  with  a  promise,  and  this,  in  itself,  can  not  be  deemed 
ii  fraud,  unless  the  proposition  be  established  that  an  intent 
not  to  comply,  entertained  at  the  time  the  promise  was 
made,  constitutes  n  fraud  or  deceit,  giving  a  right  of  action. 
The  act  of  the  defendant  was  the  making  the  promise:  if 
made  with  intent  not  to  perform,  then  the  act  was  done 
with  a  wrongful  or  bad  intent;  but  we  think  it  entirely 
dear  that  "  an  act,  which  does  not  amount  to  a  legal  injury, 
can  not  be  actionable  because  it  is  done  with  a  bad  intent." 
Stevenson  v.  Newnham,  13  C.  B.,  76  E.  C.  L.,  285-297.  The 
intention  of  a  party  not  to  fulfill  his  promise  has  never 
been  considered  among  the  fraudulent  acts,  which,  in  judg* 
ment  of  law,  render  a  party  liable.  Gallagher  v.  Brunei,  0 
Cowen.  346,  351.  The  charging  in  a  petition  that  an  act 
was  done  '^maliciously,"  or  "fraudulently,"  will  not  make 
such  act  a  proper  ground  of  action,  if  it  be  not,  in  itself, 
unlawful;  nor  is  it  sufficient  that  the  conduct  of  a  defendant 
be  immoral;  there  must  be  legal  damage  resulting.  It  is 
on  this  principle  that  untrue  claims  or  pretenses  sometimes 
give  a  cause  of  action,  if  followed  by  a  special  damage, 
when  without  such  damage,  no  action  could  be  maintained. 
Leyland  v.  Tancred,  16  Q.  B.,  71  E.  C.  L.  663-678;  Cotter- 
eil  V.  Jones,  11  C.  B.,  73  E.  C.  L.  713;  Feret  v.  Hill,  15  C. 
B..  80  E.  C.  L.  207-222;  Bicknell  v.  Dorion.  16  Pick.  478, 
486.  Guided  by  these  principles,  we  think  the  judge  at 
special  term  correctly  came  to  the  conclusion  that,  eonsid- 
ored  as  an  action  for  deceit,  sufficient  facts  were  not  stated  in 
the  action  upon  which  it  could  be  maintained. 

We  were  asked  by  the  counsel  for  the  plaintiff  to  diTide 
the  promises  alleged  to  have  been  made  and — it  being  ad 
mitted  that  those  relating  to  an  interest  in  a  partnership,  or 
an  increased  salary,  are  obnoxious  to  the  statute  of  frauds, 
and,  in  fact,  have  not,  as  yet.  been  broken —  to  consider 
whether  an  action  may  not  now  be  snstained  for  the  failun> 
and  refusal  to  give  a  written  guaranty.  There  are  several 
objections,  which,  in  our  opinion,  are  fatal  to  any  consider 
ation   of  the   case,   in   that   view,   favorable  to   the  plaintiff. 
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If  any  division  were  made,  we  should  be  inclined  to  think 
that  the  intention  required  a  principal  contract  on  the  part 
of  the  firm,  and  an  individual  contract  of  guaranty  on  the 
part  of  one  of  the  partners.  If  the  defendant,  in  his  indi- 
vidual character,  is  to  be  made  liable  for  the  default  of  the 
firm,  his  promise  to  be  so  liable  should  be  in  writing.  It 
would  thus  appear  that  both  the  principal  and  the  collat- 
eral contract  are  required  to  be  in  writing,  and,  in  fact,  the 
proper  evidence  of  neither  is  obtained.  But,  admitting 
that  a  guaranty  of  a  contract  which,  under  the  statute  of 
frauds,  could  not  be  enforced,  could  itself,  be  enforced  if  in 
writing,  does  the  agreement  to  reduce  it  to  writing  avoid  the 
objection?  If  so,  the  result  would  be  that  cases  within  the 
statnte  of  frauds,  in  every  other  respect,  might  be  taken  out 
of  its  provisions  by  adding  to  the  parol  agreement  a  term 
that  it  should  be  reduced  to  writing.  The  case  of  a  mar- 
riage settlement,  to  which  counsel  called  our  attention,  will 
be  found  to  involve  a  question  of  fraud — not  fraud  in  mak- 
ing the  agreement,  but  fraud  in  preventng  its  being  reduced 
to  writing,  as  agreed  by  the  parties.  2  Story  Eq.  sec.  768. 
The  same  authority  shows  that,  as  a  general  principle,  un- 
connected with  fraud,  the  idea  can  not  be  sustained.  lb. 
note  4;  2  Brown's  Ch.  565.     Whitchurch  v.  Bevis. 

After  a  careful  examination  of  the  different  grounds  to 
sustain  his  action,  presented  on  the  part  of  the  plaintiff,  we 
do  not  think  any  of  them  tenable.  Taking  the  facts,  aa 
stated  in  the  petition,  to  be  true,  the  conduct  of  the  defend- 
ant may  have  been  wrongful  and  improper,  and  the  plain- 
tiff may  have  sustained  an  injury;  but,  it  appears  to  us, 
that  the  law,  in  such  a  case,  and,  doubtless,  for  wise  and 
sufficient  reasons,  furnishes  no  redress.  After  all,  the  action 
of  the  plaintiff  aims  to  escape  the  effect  and  operation  of  a 
statute,  which  has  often  presented  to  the  consideration  of 
courts  hard  case«i.  but  the  wisdom  and  policy  of  which  has 
now  been  sanctioned  by  time,  and  can  not  be  questioned. 

Judgment  affirmed. 
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1.  A  bastard  child  can  inherit  from  the  mother,  only  as  heir  at  law. 

2.  A  devise  to  B.  for  life  with  remainder  to  her  issue,  passes  no  estate 
to  illegitimate  issue  of  B.;  none  but  lawful  issue  can  take. 

3.  Where  realty  is  devised  to  the  children  of  A.  for  life,  and  in  case  of 
death  of  one  or  more  of  the  said  children,  before  the  devise  takes 
effect,  leaving  issue,  then  the  share  of  such  child  to  such  issue  for 
life,  with  remainder  over  for  life  to  the  issue  of  such  issue,  and  in  this 
manner  down  in  entailment  as  far  as  tnay  be  allowed  by  the  statute. 
HeU,  that. 

1.  Under  the  statute  regulating  entailments  the  fee  does  not  vest 
in  the  issue  of  the  children  of  A.;  but  in  the  issue  of  such  issue. 

2.  That  in  default  of  the  issue  of  such  issue,  the  property  reverts  to  the 
heirs  at  law  of  the  testator. 

General  Term. — This  case  was  reserved  from  special 
term  for  the  opinion  of  all  the  judges,  on  the  following 
facts. 

On  the   26th    of    February,    184-i,  Samuel    Stitt,  then     and 
for    many   years    previous    living   in  Cincinnati,  made  by  bis 
last  will  and  testament   the   following   devise:      "I  do  hereby 
give  and  devise  to  the  children  of  my  sister,  Nancy,  for  and 
during  the  term  of  tbeir  natural  lives,  share  and  share  alike, 
all  the  residue  and  remainder  of  the    lands    and    tenements 
whereof     I  may  die  seized  or  possessed,    and     not  otherwise 
hemnbefore   given  and    devised,  whether  held  in    possession, 
remainder,  reversion    or    in    action,  together  with  the  rents, 
issues  »nd  profits  thereof;  and  in  case  of  the  death  of  one  or 
moi^  of  said  children,    leaving    issue    of    his,    her    or  their 
bodies,  at  the  time  this  devise  takes  effect,  it  is  my  wish,  and 
1  do  hereby  order  and  direct,  that  such  Issue,  for  and  during 
the  term   of  their  natural   lives,   shall   take   under  this,   my 
will,  precisely  in  the  same  manner   as   the    immediate  ances- 
tor or  ancestors  of   said  issue  would  have  taken,  had  she  or 
they  been  then  in  being;   and   at   the  decease  of   any   of  the 
s^a'id  devisees  who  shall  have  taken  as  aforesaid,  for  the  term 
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of  bis,  her  or  their  natural  life;  I  give  and  devise  the  share 
so  given  and  taken,  as  aforesaid  intended,  to  the  issue  ot 
such  devisee  so  dying,  share  and  share  alike,  for  their  natural 
lives  respectively;  and  again,  at  the  death  of  the  issue  las*t 
aforesaid,  or  any  of  them,  I  further  give  and  devise  the 
respective  share  or  estate  of  the  said  issue,  or  any  of  thenri 
so  dying  to  issue  of  such  issue,  or  any  of  them  share  and 
share  alike,  for  the  term  of  their  natural  lives,  and  in  this 
manner  down  in  entailment,  as  far  as  may  be  allowed  by 
the  statute,  ii>  such  cases  made  and  provided.'' 

The  testator  died  August  21  st,  1849,  and  his  will  was 
afterward  admitted  to  probate  in  the  proper  court.  At  the 
time  of  his  death  three  children  of  his  sister,  Nancy  Wilson, 
were  living,  viz:  Nancy  Wilson,  William  Wilson  and  Jane 
McNeely,  all  residing  in  Ireland.  On  the  eighteenth  day  of 
March,  1849,  one  of  the  children  of  the  testator's  sister, 
Nancy  Wilson,  died,  leaving  a  natural  child,  whose  reported 
name  was  Mary  Ann  Robinson,  and  who  afterward  inter- 
married with  Hugh  A.  Gibson,  the  plaintiff.  William  W\l 
son,  the  nephew  of  the  testator,  died  March  18th,  1850, 
leaving  an  only  child,  Mary  Ann  Wilson,  who  died  in 
January,  1855,  leaving  neither  father,  mother,  brother,  sister 
nor  child,  and  the  next  of  kin  were  the  descendants  of  Nancy 
Wilson,  sister  of  Stitt.  The  other  niece  of  testator,  Jane 
McNeely,  formerly  Jane  Wilson  is  now  alive,  having  inter- 
married with  William  McNeely,  one  of  the  defendants,  and 
IS  the  mother  of  eight  children,  now  living. 

The  statute  of  Ohio,  restricting  the  entailment  of  real 
estate,  which  took  eflfect  on  the  let  of  June,  1812,  see  sec 
355,  was  in  force  when  the  testator  died.  It  provided  that 
all  estates  given  in  tail,  shall  be  and  remain  an  absolute  estate 
in  fee  simple,  to  the  issue  of  the  first  devisee  in  tail. 

The  plaintiffs,  Hugh  Gibson  and  Mary  Ann.  his  wife,  who 
is  the  natural  child  of  the  daughter  of  Nancy  Wilson,  claim 
to  recover  from  her  one-third  of  the  estate  devised,  as  the  issue 
of  her  mother,  and  one-half  of  the  estate  devised  to  Wm.  Wil- 
son, and  which  psussed  to  his  daughter  at   his   death.      The 
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daughter  being  dead,  her  portion  of  the  property,  it  is 
claimed,  is  to  be  divided  between  Gibson's  wife  and  Jane 
McNeely. 

Warren   M.  Bateman,  and  Worthington  &  Matthews,  for 
plaintiffs. 

Stephen  Clark,  for  defendants. 

G^OLSON,  J.,  delivered  the  opinion  of  the  court. 

A  preliminary  question  made  in  the  case,  is  as  to  the 
effect  of  a  former  judgment  of  this  court.  It  is  claimed  by 
the  defendants  to  bo  a  bar.  We  have  before  decided  this 
point  in  general  term;  and,  while  it  can  not  be  considered 
as  entirely  free  from  difiQculty,  on  a  re-examination,  we  find 
no  reason  to  change  the  opinion  then  expressed.  Looking 
at  the  frame  and  scope  of  the  pleadings,  and  the  character 
of  the  parties  in  the  former  case,  we  do  not  think  the  judg- 
ment in  that  case  amounts  to  a  bar  to  the  prosecution  of  this 
suit.  The  former  action  was,  substantially,  against  a  trustee 
for  a  settlement  and  declaration  of  rights  under  the  trust. 
This  is  an  action  to  recover  real  estate  upon  a  strict  legal 
title.  It  would  be  unjuist  under  the  circumstances,  and  we 
think  the  law  does  not  require  us  to  give  to  the  judgment 
in  the  former  action  the  effect  which  has  been  claimed. 

The  first  question  proper  to  be  examined  upon  the  merits 
of  this  case  is,  whether,  according  to  the  statute  of  descents, 
a  bastard  is  capable  of  inheriting,  or  of  transmitting  in- 
heritance from  collateral  kindred  of  the  mother?  The  terms 
of  our  statute,  as  they  stood  at  the  time  of  the  decision  in 
Little  V.  Lake,  8  Ohio,  289,  were  as  follows:  "Bastards  shall 
be  capable  of  inheriting,  or  of  transmitting  inheritance  on 
the  part  of  their  mother,  in  like  manner  as  if  they  had  been 
born  in  lawful  wedlock."  It  was  said  in  that  case,  "What 
interpretation  shall  be  given  to  these  words — on  the  part  of 
the  mother?    The  counsel  for  the  defendants  would  contend 
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that  it  means  from,  or  through  the  mother;  that  it  connects 
the  bastard  throujjh  her  collaterally  with  all  who  are  of  her 
blood.  But  the  expression,  on  the  part  of  the  mother,  does 
not  carry  the  mind  beyond  the  mother,  unless  connected 
with  words  of  more  comprehensive  meaning — such  as  an- 
cestors on  the  part  of  the  mother,  or  descendants  on  the  part 
of  the  mother.  The  words  ex  parte  matema,  have  an  estab- 
lished legal  meaning  importing  only  lineal  descendants,  and 
is  oi)posed  to  the  words  ex  linea  materna^  which  denote  a 
capacity  of  both  lineal  and  collateral  inheritance."  The 
court  then  cite  and  adopt  the  argument  of  the  supreme  court 
of  the  United  States,  in  Stephenson  v.  Snllivant,  5  Wheaton, 
207,  in  which,  speaking  of  the  Ohio  statute,  it  is  said:  He 
fore  the  statute,  **the  current  of  inheritable  blood  was  stopped 
in  its  passage  from  and  through  the  mother,  so  as  to  prevent 
the  descent  of  the  mother's  property,  and  of  the  property  of 
her  ancestors,  either  to  her  own  illegitimate  children,  or  to 
their  legitimate  offspring.  The  object  of  the  legislature 
would  seem  to  have  been  to  remove  this  impediment  to  the 
transmission  of  inheritable  blood  from  the  bastard  in  the 
descending  line,  give  him  a  capacity  to  inherit  in  the  as- 
cending line,  and  through  his  mother.  But  although  her 
bastard  children  are  in  these  respects  quasi  legitimate,  they 
arc,  nevertheless,  in  all  others,  bastards,  and  as  such,  they  have 
and  can  have  neither  father,  brothers,  nor  sisters."  It  was 
therefore  decided  by  the  supreme  court  of  the  United  States, 
that  bastards  could  not  inherit  from  a  son  of  their  mother,  he 
not  being  their  brother  in  contemplation  of  law.  And  our 
supreme  court,  upon  the  same  principle  of  construction,  in 
the  case  of  Little  v.  Lake,  held,  that  a  bastard  having  died, 
leaving  an  estate,  and  his  mother  having  previously  died, 
her  brothers  and  sisters  could  not  inherit  the  estate.  The 
court,  in  the  conclusion  of  its  opinion  say,  that  to  authorize 
such  an  inheritance  the  addition  of  these  words  in  the  statute 
would  be  necessary:  "If  she  be  dead,  it  shall  descend  to 
the  relatives  on  the  part  of  the  mother,  as  if  the  Intestate 
had  been  legitimate."    Subsequently    the    legislature    added 
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be  divided  under  the  provisions  of  the  law,  and  therefore  re- 
frained from  making  a  will,  and  his  expectations  might  be 
defeated  by  the  coming  forward,  after  his  death,  of  an  ille- 
gitimate des( iiuhmt  of  a  sister,  whose  very  existence  was 
unknown  to  him,  and  might  have  been  purposely  mmcealed* 
It  has  been  reihirked  that  the  wisdom  of  ancient  rules  of 
law  is  never  fully  appreciated  until  an  atteni[)t  is  made  to 
change  them,  and  it  is  a  well  settled  priricipK*  that  they  are 
not  to  be  considered  as  changed  by  th:^  iriuovarion  of  legisla- 
laMou,  any  further  than  the  express  lantruag?  of  such  legisla- 
tion ifiirly  consiruic!  may  require. 

The  application  of  these  principles  to  the  present  case  dis* 
poses  of  any  claim  of  the  plaintiff  under  the  will  of  Samuel 
Stitt.  The  plaintiff,  Mary  Ann  Gibson,  is  the  illegitimate 
daughter  of  Nancy  Wilson,  but  she  can  not  be  regarded  as 
the  issue  of  Nancy  Wilson,  according  to  the  in;tention  of  the^ 
testator.  In  like  manner  if  the  fee  of  any  part  of  the  prop- 
erty deviised  by  that  will  became  vested  in  the  child  of  Wil- 
liam Wilson,  who  has  died  without  issue,  the  plaintiff,  Mary^ 
Ann  Gibson  can  not  inherit  any  part  of  the  estate  of  that 
child.  The  only  claim  which  can  be  sustained  by  the  plain- 
tiff is  as  heir-at-law  to  her  mother,  Nancv  Wilson,  bv  at 
dii*ect  inheritance.  So  far  as  any  estate  of  inheritance  be- 
came invested  in  Nancy  Wilson,  to  be  transmitted-  acoording^ 
to  the  statute  of  descents,  by  that  estate  Mary  Ann  Gibson 
may  take,  notwithstanding  her  illegitimacy,  for  such  is  the 
provision  of  the  statute.  This  lead^  to  another  inquiry — la- 
there  any  such  estate?  If  there  be  any  such  estate,  it  must 
have  been  devised  by  the  will  of  Samuel  Stitt  to  Nancy 
Wilson,  the  mother  or  have  descended  to  her  from  Samuel 
Stitt,  as  an  estate  not  devised  by  his  last  will,  and  as  to 
which  he  died  intestate. 

It  is  not  and  can  not  be  claimed  that  the  will  of  Samuel 
Stitt,  by  any  direct  devise,  conveyed  any  estate  in  fee  simple 
to  Nancy, Wilson.  Under  that  will  she  took  either  an  estate 
lor  life  or  aji  estate  in  tail.    To  determine  which,  the  intenh 
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tion  of  the  testator,  as  expressed  in  his  will,  i»  to  be  ascer- 
tained, and  that  intention  must  govern.     15  Ohio,  561. 

It  will  be  seen  ^  from  the  clause  containing  the  devise  to 
Nancy  Wilson,  that  the  testator  makes  express  reference  to 
the  statute  regulating  entails,  and  it  is  entirely  proper,  for  the 
purpose  of  ascertaining  his  intention,  so  to  regard  that  clause 
of  his  will,  as  if  that  statute  had  been  embodied  in  words. 
He  clearly  manifests  an  intention  to  restrain  the  alienation 
of  the  property  devised  so  long  as  that  statute  will  permit. 
He  uses  words  sufficient  to  create  an  estate  for  life,  or  an 
^estate  tall,  and  if  his  general  intention  requires  an  estate  for 
life,  and  this  is  permitted  by  the  rules  of  law,  why  should 
not  the  intention  prevail?  That  it  shall  ^so  prevail  in  such 
a  case,  has  been  held  by  our  supreme  court.  15  Ohio,  562. 
It  was  certainly  competent  for  the  testator  to  vest  the  estate 
tail  either  in  the  children  of  his  sister  Nancv  or  in  their  issue. 
and  his  intention,  as  shown  ^in  the  clause,  very  clearly  re- 
quires that  the  latter  should  be  the  first  donees  in  tail.  The 
result  of  this  construction  is,  that  Nancy  Wilson,  the  mother 
of  the  plaintiff,  Mary  Ann  Oibsbn,  took  only  an  estate  for 
iife,  and  consequently  no  estate  of  inheritanoe  was  vested  in 
the  mother  by  the  will  of  Stitt,  which  the  daughter  could 
inherit. 

In  this  view  it  is  unnecessary  to  decide,  whether,  had  an 
estate  in  tail  been  vested^ in  Nancy  Wilson,  the  mother,  her 
illegitimate  daughter  could  be  issue  in  tail.  It  is,  perhaps, 
a  matter  of  doubt  whether  the  issue  in  tail  is  not  to  be  con- 
sidered as  a  purchSiSer  taking  per  forma/rn  doni,  and  whether 
the  statute  of  di^scents  in  allowing  a  descent  from  the  mother 
to  illegitimate  children  extends  to  such  a  ca<se. 

The  remaining  inquiry  is,  whether  any  part  of  the  estate  of 
Samuel  Stitt  descended  to  Nancy  Wilson,  the  mother  of  Mary 
Ann  Gibson?  If  there  be  any  such  pstate,  then,  the  daujrhter, 
though  illegitimate,  is  entitled  to  'recover  it,  as  the  heir-at- 
law  of  her  mother. 

If  Samuel  Ptitt.  by  the  sixth  clause  of  his  will,  only  con- 
veyed estates  in  tail  to  the  issue  of  the  children  of  his  sister 
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Nancy,  and  there  was  no  issue,  or  anj  of  the  donees  in  tail 
have  died  without  issue,  then  the  fee  did  not  become  vested* 
as  required  by  the  ^statute;  and  unless  it  can  be  shown  that 
according  to  the  provisions  of  the  will  there  were  cross 
remainders  between  the  donees  in  tail,  there  must  be  a  claim 
on  the  part  of  the  heirs-at-law  of  Samuel  iStitt.  "An  estate 
tail  is  viewed  as  carved  out  of  the  inheritance,  like  any  other 
particular  estate,  and  upon  its  expiring  by  limitation,  the 
donor  or  his  heirs  re-enter  like  any  other  reversioners."  1 
Hilliard  on  Real  Pro.  94. 

There  are  no  words  in  the  will  of  Samuel  Stitt  from  wbiob 
an  intention  to  create  cross  remainders  between  the  donees  in 
tail  can  be  inferred.  Upon  his  death  the  estate  became 
vested  in  the  children  of  Nancy,  then. living,  for  life,  remain- 
der to  the  issue  of  those  children  in  tail.  There  is  a  provision 
that  if  any  of  the  children  living  when  the  will  is  made,  die 
without  issue,  the  surviving  children  ehall  take;  but  by  no 
reasonable  construction  can  such  a  provision  be  made  to 
operate  after  his  death. 

The  estate  in  tail  carved  out  of  the  inheritance  by  the  will' 
of  Samuel  Stitt  was  divided  into  three  portions.  One  was 
given  to  the  issue  of  Nancy  Wilson,  one  to  the  issue  of  Wil 
liam  Wilson,  and  one  to  the  issue  of  Jane  McNeelv.  The 
first  has  reverted  for  want  of  any  issue;  the  second  by  the 
death  of  the  first  donee  in  tail,  the  third  is  in  the  posses^sion 
of  the  tenant  for  life,  who  has  issue,  which  issue  will  be  the 
first  donee  in  tail,  and  whether  that  reverts  will  depend  on 
the  contingency  of  the  estate  vesting  in  issue  of  such  donee 
in  tail.  Should  it  vest,  it  will  become  a  fee  under  the 
statute,  and  the  reversion  will  be  gone. 

It  so  happens  that  the  beirs-at-law  of  Samuel  Stitt  wen- 
the  three  children  of  his  sister  Nancy.  But  their  rights  as 
heirs-at-law,  and  as  devisees  under  the  will,  should  not  b(* 
confounded.  Their  claims,  or  the  claims  of  their  heirs,  as 
reversioners,  should  be  determined  just  ajs  if  they  were  not 
devisees.  It  would  have  been  competent  for  Nancy  Wilson, 
or  William  Wilson,  to  have  conveved  her  or  his  reversionarv 
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fnterefit  to  a  stranger.  Mary  Ann  Gibson,  the  plaintiff,  is 
made  by  the  statute  of  descents,  heir  of  her  mother,  as  to  pro- 
perty vested  in  the  mother,  and  thus  entitled  to  the  rever- 
sionary interest  which  descended  to  her  mother  upon  the 
death  of  Samuel  Stitt.  But  she  takes  just  so  much  and  no 
more  as  was  vested  in  the  mother,  and  what  the  mother 
mi|[;ht  have  conveyed  to  a  stranger. 

What  was  left  of  -the  inheritance  after  the  estateanfor  life 
and  in  tail  were  carved  out,  descended  to  the  three  children 
of  Nancy  Stitt,  and  each  had  an  equal  reversionary  interest 
in  the  whole  estate  and  property,  and  in  every  part  of  it. 
When,  therefore,  the  particular  estate  in  any  part  or  portion 
of  that  property  expired  by  limitation,  each  of  the  heirs  or 
those  representing  their  interest,  became  entitled  to  an  equal 
share  in  such  part  or  portion.  The  particular  estate  has 
failed  in  two-thirds  of  the  estate  or  property.  Of  this  Mary 
Ann  Gibson  is  entitled  to  one-third  of  the  two-thirds  or  two- 
ninths.  If  it  should  happen  that  the  particular  estate  in  the 
other  portion  should  fail,  as  by  the  death  of  Jane  McNeely 
without  issue,  or  the  death  of  her  children  without  issue, 
then  Marv  Ann  Gibson  will  become  entitled  to  another  ninth, 
making  a  full  one-third  of  the  whole,  the  full  share  which 
vested  as  a  reversionary  interest  in  her  mother.  As  she  will 
become  entitled  to  this  interest  ini  the  contingency  static, 
the  conclusion  follows  that  she  can  not  show  take  more  than 
two-ninths.  To  give  her  more  would  be  to  allow  her  to 
inherit  through  her  mother  from  the  deceased  child  of 
William  WMlson,  which,  as  has  been  shown,  the  law  does  not 
permit. 

The  result  of  the  views  which  have  been  stated  is,  that  the 
plaintiffs  are  entitled  to  recover  two-ninths  of  the  property 
described  in  the  petition  and  no  more.  The  judgment,  there- 
force,  will  be  for  the  recoTery  of  an  undivided  interest  to  that 
estent. 

Judgment  for  two-ninths  of  the  property  in  fee. 
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1.  Absence  from  one's  home  for  years,  where  the  party  left  with  the 
intention  to  return,  if,  in  the  meanwhile,  that  intention  to  return  is 
not  destroyed  by  some  unequivocal  act  signifying  a  purpose  to  change 
the  domicll,  does  not  defeat  this  right  to  claim  his  former  residence, 
as  if  it  had  never  been  interrupted  by  his  absence.  On  no  other 
principle  would  it  be  secured  to  officers  in  .the  army  and  navy,  on 
duty,  public  officials  abroad,  and  travelers  in  foreign  parts,  to  enjoy 
on  their  return  the  privilege  of  voting  where  they  had  always  resided, 
or  claim  the  protection  of  their  property  from  unlawful  seizure  in 
their  absence. 

2.  The  court  will  require  the  party  who  pursues  an  extraordinary 
remedy  whether  by  attachment  or  injunction,  to  make  out  a  clear 
case  to  authorize  Judicial  interference. 

3.  If  the  affidavit  In  attachment  sets  forth  no  legal  ground  to  sustain 
the  process;  or,  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the 
court  upon  inspecting  the  affidavit  in  the  one  case,  and  after  hearing 
the  testimony  of  the  defendant  in  the  other,  to  dismiss  the  order; 
and  this  is  the  right  of  the  defendant  which  continues  without  limi- 
tation or  qualification  until  final  Judgment. 

4.  And  it  would,  therefore,  seem,  that  if  no  Jurisdiction  attached  by  a 
failure  to  comply  with  the  code,  or  a  false  representation  of  a  fact, 
without  which  the  order  could  not  issue,  all  subsequent  steps  are 
alike  unauthorized.  If  there  is  no  legal  power  to  attach,  there  can 
be  no  legal  right  to  take  a  bond  from  the  debtor,  and,  for  the  same 
reason  there  can  be  nothing  predicated  upon  the  fact  that  it  was 
given  to  estop  the  defendant  from  the  ordinary  privilege  of  moving 
the  court  to  dismiss  the  process.  It  is  a  proceeding  in  rem,  and  the 
debtor  only  comes  in  to  save  his  property;  it  is  not  a  case  where  there 
can  be  any  such  thing  as  a  technical  appearance.  The  object  to  be 
attained  by  the  debtor  In  releasing  the  property  from  seizure,  is  the 
immediate  possession  of  his  personal  chattels,  or  the  removal  of  any 
lien  upon  his  estate,  to  prevent  his  ordinary  business  being  inter- 
rupted, and  save  the  expense  necessarily  attending  the  storage  of  the 
articles,  as  well  as  the  injury  they  might  sustain  by  removal,  etc. 

6.  The  order  of  attachment  is  now  only  a  provisional  remedy,  to  be  al- 
lowed after  the  suit  is  commenced,  and  thenceforward,  at  any  time, 
until  Judgment  is  entered;  and  the  act  of  receiving  security  as  an 
equivalent  for  the  property  attached,  is  ministerial  rather  than  Ju- 
dicial. 

6.  When  the  defendant  Is  a  non-resident,  and  can  not  be  reached  by 
process,  the  order  of  attachment,  when  executed  by  the  seizure  of 
property,  alone,  gives  the  court  Jurisdiction. 
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7.  If  the  court  has  not  obtained  jurisdiction  in  the  mode  authorized  by 
the  statute,  the  appearance  of  the  debtor,  even  can  not  be  construed 
to  affix  the  right  of  a  creditor  to  his  provisional  remedy;  it  can  only 
be  an  admission  of  service  in  the  action.  Consent  never  confers 
jurisdiction  though  It  may  talte  it  away. 

Special  Term. — ^On  motion  to  dismiss  an  attachment. 

W.  C.  McDowell,  for  plaintifif. 

Tilden,  Rairden  &  Kittredge,  for  defendants. 

Storer,  J.  An  order  of  attachment  has  issued  upon  the 
affidavit  of  one  of  the  defendants,  who  assumes  to  be  the 
plaintiff's  agent  **that  the  other  defendant  m  a  non-resi- 
dent." It  was  sued  out  in  term  time,  and,  on  the  day  it  w:is 
issued,  the  defendant,  Lumsden,  appeared  in  court,  and  ga\e 
the  undertaking  required  by  section  212  of  the  code,  where- 
upon the  property  of  the  defendant  was  discharged 

The  motion,  now  before  us,  is  made  on  the  ground  that 
the  defendant  was  not  a  non-resident,  when  the  attachment 
issued. 

It  ifi  objected  that  it  is  now  too  late  for  the  defendant  to 
make  this  motion,  because  he  has  appeared  to  the  action. 
and  acknowledged  the  jurisdiction  of  this  court,  by  obtain- 
ing a  return  of  the  property  attached,  in  the  mode  provided 
by  the  code. 

If  the  proposition  is  true,  the  defendant's  motion  can  not 
be  sustained. 

Section  212  of  the  code  provides,  "If  the  defendant,  or 
other  person  on  his  behalf,  at  any  time  before  judgment, 
cause  an  undertaking  to  be  executed  to  the  plaintiff,  by  one 
or  more  sureties,  resident  in  the  county,  to  be  approved  of 
by  the  court,  in  double  the  amount  of  the  plaintiff's  claim. 
a«  stated  in  his  affidavit,  to  the  effect  that  the  defendant  shall 
perform  the  judgment  of   the  court,  the  attachment    in  such 
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action  shall  be  discharged,  and  restitution  made  of  any 
property  taken  under  it,  or  the  proceeds  thereof.  Such  un- 
dertaking shall  also  discharge  the  liability  of  a  garnishee,  ib 
6uch  action,  for  any  property  of  the  defendant  in  his  haads/' 

Section  213  declares  that  ''the  undertaking  mentioned  in 
the  last  section  may,  in  vacation,  be  executed  in  the  pres- 
ence of  the  sheriff,  having  the  order  of  attachment  in  his 
hands,  or  after  the  return  of  the  order,  before  the  clerk,  with 
the  same  effect  as  if  executed  in  court;  the  sureties  in  either 
case  can  be  approved  by  the  officer  before  whom  the  under 
taking  is  executed." 

A  comparison  of  these  sections  very  clearly  shows  the 
acl  of  receiving  securit-^  as  an  equivalent  for  the  property 
attached,  is  ministerial  rather  than  judicial.  It  may  be  per- 
formed bv  the  sheriff,  the  clerk  of  the  court.  The  retnro 
of  the  attachment  is  thereby  effected,  and  all  the  rights  se 
cured  to  the  plaintiff  by  this  seizure  saved;  while  the  de- 
fendant remains  in  the  possession  of  his  property. 

Before  the  code  the  process  of  attachment  whether 
against  a  non-resident  or  absconding  debtor,  was  an  original 
action,  instituted  not  for  the  benefit  of  the  single  creditor, 
but  for  all  who  were  disposed  to  avail  themselves  of  the 
particular  remedy.  It  was,  however,  a  mode  only  to  com- 
pel the  appearance  of  the  defendant  when  no  service  could 
be  made  upon  him  in  the  ordinary  way.  Hence  the  prop- 
erty was  discharged  by  filing  special  bail,  whereby  the  par- 
ties were  placed  in  the  same  situation  as  creditors  and 
debtors  would  be,  where  a  capias  or  a  summons  had  been 
served. 

Our  present  remedy  Is  peculiar.'  It  has  no  analogy  to 
any  that  has  hitherto  prevailed  in  Ohio.  We  suppose  it 
was  adopted  by  the  legislature  to  afford  relief  long  denied 
in  a  class  of  cases  demanding  the  application  of  a  more 
stringent  mode  of  securing  the  rights  of  creditors.  But  we 
must,  nevertheless,  so  guard  it  as  to  give  a  sensible  constrac- 
tlon    to  tbe    law,  and  prevent,  if    possible,  every  species   of 
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injustice  that  might  follow  from  the  improvident  or  hasty 
conduct  of  the  creditors. 

Instead  of  the  former  proceeding  of  an  independent  ac- 
tion, the  order  of  attachment  is  now  only  a  provisional 
remedy  to  be  allowed  after  the  suit  is  commenced,  and 
thence  forward  at  any  time  until  judgment  is  entered. 
Hence  the  order  of  attachment  may  be  dismissed,  and  in 
most  cases  the  action  still  remains;  as  the  defendant,  except 
in  the  case  of  non-residence,  is  usually  served  with  the  sum- 
mons that  followM  the  filing  of  the  petition. 

Where  the  defendant,  however,  is  a  non-resident,  and  can 
net  be  reached  by  process,  the  order  of  attachment,  when 
executed  by  the  seizure  of  property,  alone  gives  us  jurisdic- 
tion: else  the  debtor  would  never  have  his  day  in  court,  and 
constructive  notice  by  publication  be  substituted  for  personal 
service,  or  leaving  a  copy  at  the  residence  of  the  defendant, 
as  is  required  in  ordinary  cases;  and  thus  the  foreign  debtor 
would  be  practically  outlawed. 

We  apprehend,  if  the  affidavit  upon  which  the  order  of 
attachment  issued,  sets  forth  no  legal  ground  to  sustain  the 
process,  or  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the 
court  upon  inspecting  the  affidavit,  in  the  one  case,  and  after 
hearing  the  testimony  of  the  defendant  in  the  other,  to  dis- 
miss the  order.  This  seems  to  us  to  be  imperative,  as  the 
right  of  the  defendant,  by  sees.  228  and  229  of  the  code, 
and  continues  until  final  judgment  without  any  limitation 
or  qualification  as  to  time,  or  by  reason  of  any  intermediate 
step  that  may  have  been  taken  in  the  cause. 

It  would  seem  to  follow  as  a  necessary  consequence,  that 
if  no  jurisdiction  attached,  by  a  failure  to  comply  with  the 
code,  or  a  false  representation  of  a  fact,  without  which  the 
order  could  not  issue,  all  subsequent  steps  are  alike  unau- 
thorized. It  can  not,  we  think,  be  seriously  claimed,  if 
there  is  no  legal  power  to  attach,  there  can  be  any  legal 
right  to  take  a  bond  from  the  debtor;  and  for  the  same  rea- 
son, there  can  be  nothing    predicated  upon  the  fact    that  it 
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was  given  to  estop  the  defendant  from  the  ordinary  privi- 
lege of  moving  the  court  to  dismiss  the  process. 

This  question  has  been  decided  by  the  supreme  court  of 
New  York,  where  the  point  directly  arose,  under  sec,  58  and 
sec.  59  of  their  code  of  practice.  Thus  in  Caldwell  v.  Colgate, 
7  Barb.  253,  it  was  held,  "Where  an  attachment  issued 
against  a  non-resident  debtor,  on  affidavits  which  were  in- 
sufficient to  confer  jurisdiction  on  the  officer  issuing  it,  and 
after  a  levy  made  on  property  by  the  sherifif,  the  debtor  pro- 
cured its  release  by  executing  a  bond  with  sureties,  condi- 
tioned, as  required  by  the  statute,  the  bond  is  void  in  law,  and 
the  debtor,  when  sued  upon  the  bond,  is  not  estopped  from 
setting  up  the  invalidity  of  such  bond,  on  the  ground  the  pro- 
oeedingis  under  which  the  property  was  seized,  were  void." 

Bo  also  in  the  matter  of  Faulkner,  4  Hill,  598,  Bronson, 
judge,  said:  "This  was  not  a  proceeding  in  personam,  or  an 
action  where  a  voluntary  appearance  would  be  sufficient  to 
confer  jurisdiction  over  the  person,  though  not  regularly 
served  with  process;  it  was  a  proceeding  in  rem,  and  the 
debtor  only  came  in  to  save  his  property.  It  was  not  a  case 
where  there  could  be  any  such  thing  as  a  technical  appear- 
ance." 

So  in  14  La.  Rep.  82.  The  defendant  gave  bond  with  a  view 
to  be  restored  to  the  possession  of  the  property  attached  in 
pursuance  of  the  code  of  that  State,  and  afterwards  obtained 
a  rule  upon  the  plaintiff  to  show  cause  why  the  attachment 
should  not  be  dismissed,  on  the  ground  that  it  has  been  ob- 
tained on  a  false  allegation.  The  court  held  "the  proceed- 
ing was  appropriate,  as  it  was  necessary  to  release  the 
obligor,  and  his  surety,  from  the  bond  given  to  regain  the, 
possession,  and  there  was  no  estoppel."  See,  also,  Quine  v. 
Mayes,  2  Rob.  La.  510. 

These  adjudications,  to  our  apprehension,  so  fully  confirm 
the  principle  we  have  referred  to,  that  further  argument  is 
foreclosed. 

But  we  are  referred  to  2  Bibb,  221,  Harper  v.  Bell;  3 
Missouri,  409,  Payne  v.  Snell;  9  Smeades  &  Marshall,  510, 
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Wharton  v.  Conger.  None  of  these  cases  impugn  the  doc- 
trine we  have  presented.  They  are  but  imperfect  dicta, 
pronounced  upon  different  states  of  fact,  and  under  a  differ- 
ent rule  of  procedure. 

We  suppose  the  object  to  be  obtained  by  the  debtor,  in 
discharging  the  attachment,  or,  to  speak  more  particularly, 
in  releasing  the  property  from  seizure,  is  the  immediate 
possession  of  his  personal  chattels,  or  the  removal  of  any 
lioi  upon  his  estate,  to  prevent  his  ordinary  business  being 
interrupted  and  save  the  expense,  necessarily  attending  the 
storage  of  the  articles  levied  on,  as  well  as  all  the  injury 
they  might  sustain  by  removal ,  repacking  and  expressage. 
The  legislature  could  not  have  intended  to  furnish  the 
debtor  with  the  means  by  which  he  could  prevent  great  loss  to 
his  property,  while  at  the  same  time  the  adoption  of  the 
remedy  offered  should  preclude  him  from  contesting  thj- 
creditor's  right  to  sustain  an  attachment.  If  the  law  could 
be  supposed  to  have  so  intended,  then  the  unlawful  attempt 
of  a  creditor  to  reach  his  debtor,  by  resort  to  the  extraordi- 
nary process  of  attachment  could  never  be  challenged, 
should  the  debtor  have  given  security  to  the  sheriff,  the 
clerk  or  the  court,  under  sees.  212  and  213  of  the  code. 

W^e  do  not  so  understand  the  law,  and  must,  therefore, 
hold  that  the  defendant  is  not  precluded  by  any  step  he  has 
taken  in  this  cause,  from  the  right  to  set  aside  the  order  of 
Attachment. 

The  plaintiff's  at!idavit  of  non-residence  is  expressly  de- 
nied by  the  defendant  in  every  material  part.  Other  tesM- 
mony  has  been  read  to  support  the  allegations  of  both  par 
ties,  which  we  have  carefully  considered.  We  have  been 
enabled  to  glean  from  the  mass,  the  following  facts: 

First.  It  is  fully  proved  that  Lumsden,  the  defendant^ 
has  transacted  a  mercantile  business  for  the  last  twentv 
years  in  the  city  of  Cincinnati. 

Second.  That  he  is  unmarried,  and  has  during  the  last 
five  years  spent  much  of    his  time    in  New  York,  Obioago,. 
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and    Milwaukee,    claiming,  meanwhile,  that    Cincinnati    waB 
his  permanent  residence. 

Third.  At  the  time  the  order  of  attachment  was  issued, 
he  occupied  a  store  in  this  city,  where  he  was  daily  engaged 
in  his  vocation,  returning  each  night  to  the  city  of  Coving- 
tan,  Kentucky,  where  he  had  taken  temporary  boarding  in 
the  family  of  his  sister. 

Fourth.  That  several  of  his  acquaintances  understood 
him  to  make  his  home  in  Milwaukee,  while  those  who  were 
most  intimate  with  him,  were  not  so  advised. 

Fifth.  That  he  has  always  resided  in  Cincinnati,  during 
the  whole  period  he  has  been  engaged  in  business  here. 

Sixth.  That  he  was  in  Cincinnati  when  the  sheriff  levied 
the  order  of  attachment  on  his  property,  and  was  regularly 
served  with  the  process  of  subpena,  which  always  issues 
under  the  code  when  the  action  is  commenced  by  filing  a 
petition. 

With  this  evidence  before  us,  we  can  not  arrive  at  any 
other  conclusion  than  that  the  defendant  was  a  resident  of 
Ohio  within  the  meaning  of  the  statute,  at  the  time  the 
order  of  attachment  issued;  and  there  was  no  ground  then 
existing,  upon  which  the  plaintiff  could  rely  to  sustain  the 
course  he  has  pursued. 

It  has  ever  been  the  policy  of  our  court  to  require  the, 
party  who  pursues  an  extraordinary  remedy,  whether  by 
attachment  or  injunction,  to  make  out  a  clear  case,  to  autho^ 
ize  judicial  interference.  So  far,  indeed,  has  this  idea  been 
carried,  that  in  the  case  of  Hartshorn  v.  Wilson.  2  Ohio,  28, 
decided  more  than  thirty  jcars  ago,  it  was  held,  "the  resi- 
dence of  the  defendant  could  be  inquired  into,  on  certiorari 
from  a  justice  of  the  peace,  to  ascertain  whether  that  officer 
had  jurisdiction." 

Indeed,  there  is  a  wise  jealousy  to  be  exercised  where  a 
creditor  invokes,  before  judgment,  the  power  to  interrupt  the 
ordinary  business  of  his  debtor,  to  close  his  doors,  and  thus 
publish  him  to  the  community  as  a  bankrupt.  Too  much 
rigor  can  not  be  used  in  scrutinizing  the  conduct  and  deter- 
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mining  the  motive  when  Buch  a  case  is  presented  for  our 
action. 

While  it  is  true,  the  injured  debtor  may  protect  himself  in 
some  degree,  by  a  resort  to  his  creditor's  bond,  any  measure 
of  damages,  however  large,  may  yet  not  compensate  for 
mercantile  credit  suspected,  much  more  when  it  is  charged  to 
be  forfeited  by  a  refusal  to  pay  an  honest  debt. 

The  law  of  domicil  as  applicable  to  the  remiedy  by  attach- 
ment against  a  non-resident  debtor,  is  very  carefully  exam- 
ined by  Mr.  Drake  in  his  work  on  Attachments,  ch.  3,  sec. 
80  tQ  sec.  87,  where  the  cases  are  cited  from  the  reports  of 
the  several  States.  The  result  of  the  doctrine,  undoubt- 
edly, is  that  absence  from  one's  home,  for  years,  when  the 
party  left  with  the  intention  to  return,  if,  in  the  meanwhile, 
that  intention  to  return  is  not  destroyed  by  some  unequivocal 
act,  signifying  a  purpose  to  change  the  domicil,  does  not  defeat 
this  right  to  claim  his  former  residence,  as  if  it  had  never  been 
interrupted  by  his  absence. 

On  no  other  principle  would  it  be  secured  to  officers  in 
the  array  and  navy  on  duty,  public  officials  abroad,  and 
travelers  in  foreign  parts,  to  enjoy  on  their  return  the  privi- 
lege of  voting  where  they  had  always  resided,  or  claim  the 
protection  of  their  property  from  unlawful  l^eizure  in  their 
absence. 

Another  question  is  raised,  as  to  the  sufficiency  of  the 
jurat  to  the  affidavit.  We  need  not  now  decide  it,  as  it  is 
not  necessary  to  the  disposition  of  this  cause.  We  must  be 
permitted  to  say,  however,  it  is  an  anomalous  proceeding, 
where  one  defendant  appears  practically  as  the  plaintiff, 
tliough  the  action  is  in  the  name  of  another;  for  he  assumes 
the  responsibility  of  the  action,  and  can  alone  be  liable 
(»riminallv,  should  the  affidavit  be  false. 

The  order  of  attachment  will  be  dissolved. 

Motion  granted. 
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Chas.  Goodman  &  Thos.  Corwin,  Trustees,  etc.,  v.  The 

CiNCIXXATI  AND  CHICAGO  RaILROAD  COMPANY. 

(No.  6,607.) 

1.  A  deed  of  trust  to  secure  the  payment  of  the  principal  and  interesi 
of  certain  bonds,  provided  that  "in  case  the  railroad  company  should 
fail  to  pay  the  principal,  or  any  part  thereof,  or  any  interest  on  said 
bonds,  at  the  time  when  the  same  may  become  due  and  payable,  after 
sixty  days,  etc.,  the  trustees  may  enter  and  take  possession  of  the 
premises  and  have,  use  and  employ  the  same;  and  apply  the  proceeds 
to  the  principal  and  interest  unpaid;  or  may  cause  the  premises,  or 
so  much  thereof  as  may  be  necessary  to  pay  and  discharge  the  prin- 
cipal and  interest  unpaid,  to  be  sold,  and  appropriate  the  proceeds 
to  the  bonds  due,  principal  and  interest,*'  etc. 

Held,  on  a  petition  filed  by  the  trustees,  that  so  much  of  the 
premises  as  were  necessary  would  be  ordered  to  be  sold,  to  pay  ar- 
rearages of  interest,  though  no  part  of  the  principal  of  the  bonds 
had  as  yet  become  due. 

2.  Whenever  a  debt  is  payable  by  installments,  the  failure  to  pay  any 
one  of  them,  will  authorize  a  foreclosure  and  sale. 

Special  Term. — On  demurrer  to  petition.  Proceeding 
to  forecloflie  a  mortgage  to  pay  interest  due  on  railroad 
bonds. 

The  plaintiffs  are  the  trustees  of  a  corporation,  formerly 
known  by  the  name  of  the  Western  Railroad  Company,  and 
now  known  as  the  Cincinnati  and  (^Jhicago  R.  R.  Co.,  the 
former  corporate  name  having  been  changed  in  the  mode  re- 
quired by  law.  On  the  1st  of  July,  1853,  the  Western  Rail- 
road Company  conveyed  to  the  plaintiffs,  in  trust  for  the 
purposes  declared  in  the  deed,  certain  real  estate,  situated  in 
Cincinnati,  and  valued  at  |80,000,  to  secure  the  payment  of 
fifty  bonds,  of  even  date,  therewith  issued  by  the  company, 
and  made  payable  to  Charles  W.  Rockwell,  or  bearer,  ^or  one 
thousand  dollars  each,  ten  years  after  their  date,  with  inter- 
est thereon,  at  eight  per  cent.,  payable  semi-annually,  at  the 
Ohio  Life  Insurance  and  Trust  Co.,  New  York.  The  deed 
contains  the  usual  clauses,  vesting  the  title  to  the  land  in  the 
trustees,  to  hold  the  same  for  the  purposejs  designed;  that  is. 
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'*in  case  the  railroad  company  should  fail  to  pay  the  principal, 
or  any  part  thereof,  or  any  interest  on  said  bonds,  at  any  time 
when  the  same  may  become  due  and  payable  according 
to  the  tenor  thereof,  when  demanded,  then,  after  sixty  days 
after  such  default,  in  case  said  principal  or  interest  shall  then 
remain  unpaid,  upon  the  request  of  any  of  the  holders  of  the 
said  bonds,  the  trustees  may  enter  and  take  possession  of 
all,  or  any  part  of  the  premises  conveyed,  and  have,  use  and 
employ  the  same,  making  all  needful  repairs;  after  deducting 
the  expenses  of  such  use  and  repairs,  to  apply  the  proceeds 
to  the  principal,  and  intere&t  unpaid;  or  the  trustees,  at 
their  discretion  may,  or  on  the  written  request  of  the  holders 
of  at  least  one-half  the  bonds  then  unpaid,  and  unconverted 
into  stock,  8hall  cause  the  premises,  or  so  much  thereof  as 
shall  be  necessary  to  pay  and  discharge  the  principal  and 
interest  of  all  such  bonds  as  may  then  be  unpaid,  or  uncon- 
verted into  stock,  as  aforesaid,  to  be  sold  at  public  auction, 
after  thirty  days'  notice,  with  full  power  to  execute  to  the 
purchaser  a  valid  conveyance  of  the  title,  and  appropriate 
the  proceeds  to  the  principal  and  interest  due  and  unpaid, 
as  well  as  the  expenses  of  the  trust;  and  retain  the  residue, 
to  pay  any  interest  or  principal  afterwards  to  become  due  and 
payable  on  any  of  said  bonds."  It  was  also  stipulated  "that 
until  default  shall  be  made,  in  the  payment  of  interest  on  the 
bonds,  as  the  same  shall  become  due  and  payable,  or  of  the 
principal,  when  the  same  shall  become  due,  the  railroad  com- 
pany shall  retain  the  possession  of  the  property,  use  and  enjoy 
the  same,  and  apply  to  their  own  benefit  the  rents  and  revenues, 
of  all  descriptions,  arising  from  the  same." 

The  bonds  were  all  of  the  same  tenor,  with  coupons  attached 
for  the  semi-annual  payments  of  interest  at  the  rate  stipulated. 

The  petition  sets  forth  that  there  is  an  arrear  of  interest 
now  due  of  $11,108.85,  which  the  defendants  are  unable  to 
pay;  and  the  additional  sum  of  |2,000  will  soon  become  due, 
and  that  the  holders  of  the  bonds  have  demanded  of  the 
trustees  that  they  should  proceed  to  sell  the  property  con- 
veyed in  trust,  as  aforesaid,  as  well  for  the  payment  of  the 
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principal  of  the  bonda  as  the  interest  due.     It  is  further  al- 
leged that  the  taxes  on  the  property  have  not  been  paid,  and 
tlie    same    has    been    sold    therefor.     The    amount    of   taxes, 
I>enalty,  and  interest  thereon,  and  the  taxes  since  paid  bv 
the  purchasers,  will  make  up  nearly  the  sura  of  |900,  which 
is  a  charge  upon  the  estate  conveyed,  and  must  be  relieved 
before  the  security  given  by  the  deed  of  trust  can  be  avail- 
able to  the  creditors  of  the  railroad   company.     There  is  a 
prayer  for  a  foreclosure  and  a  sale,  stating  that  doubts  have 
been  suggested  by  the  defendants  as  to  the  right  to  subject 
the  proy)erty  conveyed  in  trust,  until*  the  time  for  the  payment 
of  the  bonds  has  expired. 

Corwin  &  Trobasco,  for  plaintiffs. 

Smith  &  Lowe,  for  defendant. 

6tor£R.  J.  It  is  denied  by  the  defendants  that  we  have* 
any  power  to  order  a  sale  of  the  property.  They  say,  as 
interest  only  is  due,  and  the  principal  will  not  become  due 
until  1863,  no  decree  can  be  rendered  to  charge  the  property. 
They  refer  to  the  clause  in  the  deed  which  confines  the  remedy, 
as  they  insist,  for  the  non-payment  of  interest,  to  the  rents 
and  income  of  the  estate  conveved,  and  that  no  sale  can  be 
made  until,  as  it  is  claimed,  under  another  clause,  the  principal 
becomes  due. 

To  this,  it  is  replied,  that  such  caii  not  be  the  proper  con- 
struction of  the  deed  of  trust;  its  object  was  to  secure  not 
only  the  principal,  but  the  interest,  as  it  became  due,  and  no 
rule  should  be,  therefore,  applied  that  would  defeat  the  inten 
tion  of  the  original  parties. 

An  examination  of  the  clauses,  it  seems  to  us,  will  readily 
produce  the  conviction  that  they  are  to  be  taken  together. 
They  are  separated  only  by  a  conjunction,  and,  when  viewed 
as  parts  of  a  general  power,  may,  very  fairly,  be  regarded  as 
providing  a  double  remedy  for  the  non-performance  of  the 
obil^Htion  by  the  defendants.    First,  if  the  interest  or  any 
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part  of  the  principal,  is  unpaid,  the  trustet»s  inaj  talie  posses 
fiion  of  the  premiies,  and  appropriate  the  rents  and  income, 
lyr,  at  their  discretion  or  on  the  application  of  the  owners  of 
one-half  the  bonds  unpaid,  shall  sell  such  part  of  the  estate 
fonveyed  in  trust  as  shall  be  sufUcient  to  pay  the  interest 
and  principal  due  and  unpaid.       This  construction  harmoni 
zes  the  clau«i^,  gives  a  just  interpretation   to  the  contract, 
and  provldt^  a  security  for  both  principal  and  interest,  not 
merely  available  in  futuro,  but  in  preaenti,  and  interest  can 
then  properly  be  calculated.     It  may  grow  out  of  and  be  de 
pendent  upon  the  principal  del)t,  yet,  when  once  due,  it  must 
draw  after  it  the  benefit  of  the  security  given  for  its  payment; 
not  by  its  ultimate  discharge  when  the  principal  shall  become 
due,  but  its  prompt  and  certain   liquidation  at  the  several 
times  at  which  it  was  agreed  to  be  paid. 

This  was  permitted  by  Lord  Northington,  in  'Stanhope  v. 
Manners,  2  Eden's  Ch.  197,  when,  for  the  non-payment  of 
interest,  the  mortgage  was  held  to  be  forfeited;  and  in  the 
case  of  the  West  Branch  Bank  v.  Chester,  11  Pa.  St. 
282,  Judge  Woodward  decides  the  precise  question  before 
us.  -^The  interest,"  he  says,  **is  part  of  the  substance  of 
the  mortgage  debt;  it  belongs  not  to  it  by  tacking,  but,  pro 
i€Lnio,  it  is  the  debt  itself;*'  it  la  as  precisely  the  business  of  the 
mortgage  to  protect  the  interest,  aB  the  principal.  It  was  as 
old  a  lien  for  the  one  as  the  other.  The  semiannual  pay- 
ment of  interest  is  one  of  the  conditions  on  which  the  es^tate 
is  suspended. 

We  might  well  imply,  then,  if  there  was  no  provision 
nuthorizinsr  a  »ale.  by  the  deed  of  trust,  that,  without  vio- 
lence to  the  instrument,  It  wae  a  condition  upon  which  the 
fistate  was  held  that  it  should  be  made  subservient  to  the  pur- 
pose of  securing  both  principal  and  interest;  and  a  default 
in  the  payment  of  either,  would  enable  the  trustee,  or  raort- 
^agree.  to  subject  the  estate  to  sale;  and,  surely,  when  an 
Incorporated  company,  not  only,  refuses  to  pay  interest  on 
its  bonds,  but  admits  Its  utter  inability  to  do  so,  it  is  no 
more  than   coLinion   justice,   that   any   se^curity   held   by   the 
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creditor  should  be  subjected  to  produce  the  means  to  dis- 
charge It.  We  can  see  no  practical  difficulty  in  granting  the 
prayer  of  the  trustees,  and  no  legal  objection  to  the  relief  they 
seek. 

On  general  principles,  and  without  the  stipulation  in  the 
deed  of  trust  authorizing  a  sale,  even  if  no  power  to  sell  existed^ 
we  might  find,  in  the  jurisdiction  our  courts  have  always 
exercised,  when  a  foreclosure  is  sought  of  a  mortgage  security, 
a  sufficient  vindication  for  our  decree. 

Whenever  a  debt  is  payable  by  installments,  the  failure 
to  pay  any  one  of  them  has  been  held  to  authorize  a  fore- 
closure and  sale.    This  is  the  ruling  in  7  Ohio,  pt.  2,  231,  King 
v.  Longworth,  and  is  now  the  law  of  this  court;  and  it  is  not  a 
novel  principle  that  is  thus  sustained.     We    find    it    acted 
upon   in   the   English   chancery   courts,   and   acquiesced   in, 
without  an  exception,  as  we  believe,  by  every  judicial  tribu- 
nal in  the  United  States.     But,  perhaps,  it  might  be  urged 
that  interest  due,  though  specially  required  to  be  paid,  ought 
not  to  be  considered  in  the  light  of  an  installment  of  the 
principal;    and    the   argument    of   the    defendants'     counsel 
would  seem  to  countenance  such  an  idea.     We  do  not,  how- 
ever,   appreciate    its    force.      We    suppose    interest    unpaid 
becomes  principal  pro  tanto.    In  the  present  case,  we  regard 
the  legal  title  to  the  property  as  in  the  trustees,  not  merely 
as  mortgagees,  but  to  protect,  in  addition,  the  relative  rights 
of  the  railroad  company,  and  the  bondholders.      It   would 
require,  therefore,  the  release  of  the  estate  by  the  trustees 
themselves,  or  a  decree  of  court  to  divest  their  title,  when 
the  interest  held  by  an  ordinary  mortgagee  might  be  other- 
wise extinguished.      There  is  then,  substantially,  no  estate 
in  the  defendants;  the  right  only  remains  to  compel  the  proper 
execution  of  the  trust.     11  Ohio,  334,  Moore  v.  Burnet;  16 
Ohio,  469,  Morris  v.  Way. 

We  can,  therefore,  very  properly  aid  the  trustees  in  per- 
forming their  duties,  and  decree  all  appropriate  relief. 

We  do  not  suppose  the  entire  debt  ha*  become  due,  by 
the  failure  to  pay  the  interest,  and  we  will  not,  therefore. 


MAY  TERM,  1858.  181 


H.  Pollock,  Teasurer  of  Symmes  Township,  v.  Hatch  &  Langdon. 

decree  a  sale  of  the  whole  property,  unless  the  defendants  shall 
consent. 

So  much  of  the  property  should  be  sold,  however,  at  once, 
jis  will  discharge  the  taxes,  penaities  accrued,  and  all  the 
interest  now  due;  and  an  order  will  be  directed  to  the  plain- 
tiflFs  to  subdivide  the  whole  property,  and  return  the  valua^ 
tion  thereof,  without  unnecessary  delay,  that  the  court  may 
be  advised  what  portions  should  be  sold  for  the  liabilities  now 
existing. 

Demurrer  overruled,  and  decree  for  sale. 


Hamilton  Pollock,  Treasurer  of  Symmes  Township,  v. 

Hatch  &  Langdon. 

(No.  7.061.) 

1.  By  the  3d  section  of  an  act  to  punish  the  embezzlement  and  use 
of  public  moneys,  2  Curwen,  1,286,  a  contract  made  by  the  plaintifT 
with  the  defendants,  by  which  the  latter  agreed,  in  consideration  of 
the  deposit  with  them  of  public  moneys  held  by  the  plaintiff  in  his 
official  capacity,  as  treasurer  of  a  township,  to  repay  the  same  on 
demand,  with  interest,  at  the  rate  of  six  per  cent,  per  annum,  is 
void;  and  no  recovery  can  be  had  thereon,  either  by  the  plaintiff 
or  the  township  in  Its  corporate  capacity. 

2.  But  the  defendants  acquired  no  title  to  the  funds,  and  as  bailees 
are  bound  to  restore  them  to  the  township  on  demand,  and  the 
plaintiff,  as  a  trustee  of  the  money,  has  a  right  to  maintain  an  action 
in  his  own  name  for  its  recovery,  and  is  entitled  to  judgment  for  the 
amount  received,  and  lawful  interest  from  the  time  of  the  demand. 

General  Term. — The  plaintifip  sued  as  treasurer  of  Svmmes 
township,  averring  that  a*  such  treasurer  he  deposited  with 
defendants,  in  April.  1857,  |2.363  of  the  township  moneys, 
which  was  to  be  repaid  with  six  per  cent,  interest,  in  sums 
as  required  by  plaintiflP  to  meet  the  demands  upon  him  in 
his  official  cai^aclty;  that  p)art  of  said  moneys  have  been  re- 
paid, but  that  there  is  a  balance  still  due  from  defendants 
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of  |1,065.  with  interest,  which  defendants  have  refused  to  pay 
over,  on  demand;  wherefore,  etc.  To  this  petition  there  wa«  a 
general  deraun-er,  and  judgment  upon  it  in  favor  of  plaintiff, 
to  reverse  which  is  the  object  of  the  present  action. 

Strait  &  Hollister,  for  plaintiff  in  error. 

Tilden,  Rairden  &  Cnrwen,  for  defendants  in  error. 

Spenceu,  J.,  delivered  the  opinion  of  the  court. 

The  objection  made  to  the  petition  is  that  the  contract  of 
loan  was  illegal  and  void,  because  prohibited  by  statute. 

The  thii*d  section   of  an  act  to  punish   the  embezzlement 
and  use  of  public  moneys  (2  Curwen,  1,286)  provides  that 
'*if  any  such  oflfioer,  agent  or  servant,  shall  make  any  con 
tract  or  agreement  with  any  person  or  body  corporate,  bv 
which  such  officer,  agent  or  servant,  is  to  derive  any  beneAi 
or  advantage  from  the  deposit,  with  such  person  or  body 
corporate,  of  any  moneys  sn  valuable  «ecurity,  held  by  snch 
officer,  agent  or  servant,  such  contract  shall,  aa  to  such  ofli 
cer,  agent  or  servant,  be  utterly  null  and  void;  but  the  per 
son  or  body  corporate  making  such  contract  or  agreement, 
shall  be  liable  to  the  State,  in  an  action  for  the  recovery  of 
all  sucii  benefit  or  advantage    as  would,  by  the  terms  of  sucii 
contract  or  agreement,   have  accrued  to  such   officer,  agent 
or  servant;  and  payment  to  the  officer,  agent  or  servant,  shall 
not  protect  the  person  or  body  corporate  against  the  action 
breughr  by  the  State." 

It  will  be  seen,  from  this  provision,  that  the  loan  or  deposit 
made  by  the  plaintiff,  in  the  present  case,  was  as  an  officer  or 
servant  of  the  township;  it  was  of  funds  belonging  to  tlic 
township;  it  secured  a  bonus  by  way  of  interest,  and  was 
prohibited  by  the  express  letter  of  the  law,  as  it  is  clearlv 
within  its  terms.  It  was.  therefore,  an  unlawful  act,  and 
the  contract  founded  upon  it  is  unlawful  and  void.  State  of 
Ohio  V.   Buttle's  ExVs.,  3  Ohio  »t.  319.       So  far,  therefore. 
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as  it  is  sought  to  hold  the  defendants  liable,  as  upon  an  ex- 
press contract  to  return  the  money  with  interest,  it  can  not 
be  enforced,  upon  the  maxim  ex  turpi  contractu  non  oritur 
actio.  Nor  could  the  township,  if  suing  in  its  corporate 
capacitv,  through  its  trustees,  maintain  an  action  on  such  a 
contract,  for,  by  so  doing,  they  undertake  to,  and  necessarily 
do,  ratify  the  contract.  But  there  is  no  authority  vested  in 
townships,  or  township  trustees,  more  than  in  township 
treasurers,  to  lend  the  township  funds  on  interest. 

But  what  then — is  the  money  entirely   lost  to  the  town- 
ship?    If  the  loan  be  void,  the  defendants  acquired  no  title 
to  the  funds,  and  became  the  mere  bailees  of  the  plainti£f, 
or  of  the  township,  bound  to  restore  the  money  on  demand, 
as  the  property  of  the  township.     In  this  point  of  view,  has 
the  plaintiff  a  legal  right  to  sue  on  behalf  of  the  township? 
It  seems  to  us  he  has,  as  trustee  of  an  express  trust,  having 
a  qualified  interest  in  the  funds  of  the  township  confided  to 
his  possession   and   safe  keeping.     By   law   he   is  made  the 
depositary  of  the  township  funds,  and  as  bailee,  has  a  quali- 
fied interest  in  them  after  they  have  come  into  his  posses- 
sion, and  undoubtedly  has  a  right  to  reclaim  them  in  behalf 
of  his  cestui  que  trust  (the  township),  from  all  wrongdoers. 
Nor  has  he  any   power,   by   any   mere  act  of  his   own,   to 
release  or  surrender  the  right  of  possession  and  control.    The 
defendants  themselves  are   wrong-doers,   having    unlawfully 
come  by  the  funds  of  the  township,  deposited  in  its  treas- 
ury, and,  whether  taken  with  or  without  the  consent  of  the 
treasurer,  are  not  the  less  so,  as  he  had  no  power  to  give 
such  consent.     We  consider  then,  that  this  case  stands  upon 
the    same    principle   that    it    would    ff    the    defendants    had 
wrongfully  taken  these  moneys  from  the  strong  box  of  the 
treasurer.     The  latter  would  have  a  right  to  reclaim   them, 
as  the  trustee  for  the  township.     In  such  case,  he  recovers 
not  upon  contract,  but  for  the  unlawful  detention  or  conver- 
sion of  the  public  funds,  in  which  plaintiff,  as  its  custodian 
and  representative,  has  a  qualified  interest  and  right  of  pos- 
session.    The  amonnt  of  such  recoverv  should  be  the  money 


184  SUPERIOR  COURT  OF  CINCINNATI. 

Ben.  J.  HortOD  et  al..  Administrators,  etc.,  ▼.  George  Carlisle  et  al. 

received,   with   lawful   interest   from   the  time   of   demand. 
For  this  amoanit,  the  judgment  at  special  term  was  rendered, 
and  it  should,  therefore,  be  affirmed. 
Judgment  affirmed. 


Ben.  J.   HoRTON  et  al.,  Admiuistrators.  etc.,  v.  Georgb 

Carlisle  et  al. 

(No.  8.510.) 

1.  Material  furnished  to  a  contractor  by  a  tliird  party,  is  not  wltbln 
the  mechanics'  liec  law.  unless  furnished  under  an  agreement  that  it  iji 
to  be  used  iii  trj..  construction  of  the  particular  building. 

2.  Where  iron  is  furnished  by  A.  to  B.,  who  manufactures  the  same 
into  stair  cases,  railings,  etc.  which  he  applies  to  the  construction  of 
a  building  for  C.  it  can  not  be  maintained  that  A.  has  any  daim  Qn<ler 
the  mechanics'  lien  law;  he  must  look  to  his  vendee  for  pay. 

Special  Term. — The  plaintiffs,  as  administrators  of  Nich- 
olas T.  Horton,  deceased,  seek  to  recover  from  defendants 
a  balance  alleged  to  be  due  for  work  dc^ne  upon  a  block 
of  buildings  in  Cincinnati.  It  consisted  of  iron  stairways, 
and  railings  and  grates,  cfynstrueted  of  iron.  The  balance 
admitted  by  the  parties  was  |326  07.  There  was  no  dis^ 
pute  between  the  original  parties,  as  to  the  justice  of  the 
claim;  but  it  was  charged  by  I^ouis  Worthington  &  Oo.,  who 
were  made  defendants,  and  filed  their  answer  and  cross- 
petition,  that  the  amount  due  by  Carlisle  should  in  equity  be 
paid  to  them. 

B.  J.  Horton,  for  plaintiffs. 

Abraham  Brower,  for  defendants,  Worthington  &  Oo. 

Storer,  J.     The  evidence  in  the  case  shows  that  Horton, 
a  few  months  before  his  death,  purchased  from  time  to  thne^ 
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the  material  from  which  the  work  done  for  Carlisle  was  con- 
stracted;  and  as  it  is  testified  by  Worthington,  the  sale  was 
made  with  the  under»tanding  between  bim  and  Horton,  that 
the  material  would  be  used  upon  Carlisle's  buildings. 

Horton  died  in  Julj,  1857.  In  August,  Worthington  & 
(^o.  filed  their  attested!  account  with  Carlisle,  alleging  that 
the  iron  they  had  sold  to  Horton  had  not  been  paid  for,  9nd 
that  they  would  require  him,  Carlisle,  to  discharge  it  from 
any  moneys  due  to  Horton  for  the  work  done.  At  this  time 
Carlisle  had  paid  every  dollar  to  Horton  or  his  administra- 
tors,  that  was  due.  Subsequently  the  administrators  finished 
Ihe  job  and  claimed  the  balance  now  admitted  by  Carlisle  to 
he  due,  and  the  question  made  to  us,  is.  who  is  legally  entitled 
to  receive  it? 

In  the  view  we  take  of  the  controversy,  it  would  have  been 
immaterial,  we  think,  whether  the  work  had  been  wholly  done 
by  Horton,  or  a  part  by  him  and  the  residue  by  his  admin- 
istrators. It  was  all  done  under  the  same  contract,  and  must 
depend  upon  the  same  liabilities  that  attach  to  the  original 
parties.  The  action  is  brought  by  the  plaintiffs,  in  their 
representative  capacity,  not  as  individuals,  and  the  inference 
must  be,  they  carried  on  the  work,  after  the  death  of  their 
intestate,  with  his  funds,  for  if  they  used  their  own,  they  must 
assume  the  character  of  individuals,  not  that  of  administrators, 
(f,  therefore,  the  alleged  right  of  Worthington  &  Co.  exists 
under  the  statute,  it  must  apply  to  the  entire  period,  between 
the  commencement  and  finishing  of  the  particular  work  done, 
and  it  is  no  matter  whether  the  contractor  performed  but  a 
part  of  it,  in  his  lifetime,  leaving  the  residue  to  be  completed 
by  his  representatives. 

But  we  do  not  think  any  such  right  as  that  claimed  by 
Worthington  &  Co.  exists. 

By  the  second  section  of  the  act  creating  a  lien  in  favor 
of  mechanics  and  othfM*s.  in  certain  cases.  Swan.  551,  "any 
person  who  shall  furnish  materials  for  the  construction  of 
such  building,  whose  demand  has  not  been  paid,  may  deliver 
to  the  owner  of  such  buildings,  an  attested  account  of  the 
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amount  and  value  of  the  materials  thus  furnished,  and 
remaining  unpaid,  and  thereupon  such  owner  shall  retain  out 
of  his  subsequent  payments  to  the  contractor,  the  amount  of 
such  work  and  labor,  for  the  benefit  of  the  person  so  performing 
the  same/' 

The  object  of  the  statute  was.  it  is  obvious,  to  place  the 
middle  man,  who  performed  labor,  or  furnished  materials,  so 
far  as  the  price  to  be  paid  by  the  owner  of  the  building  to 
the  contractor  is  concerned,  upon  the  same  ground  as  if  he 
was  an  original  party.  This,  we  are  satisfied,  is  the  true 
principle  on  which  the  right  rests,  and  by  which  it  is  to  be 
regulated. 

It  must  be,  then,  labor  bestowed  upon  the  building,  and 
material  furnished  and  used  in  its  construction. 

The  mechanic  who  labors  in  his  shop  to  prepare  portions 
of  the  work,  if  he  does  not  fit  it  up,  and  adapt  it  to  the 
building,  can  not  be  said   to  have  a  lien,  either  upon   the 
structure  itself,  or  the  sum  due  to  the  contractor  for  its  erec- 
tion.    Nor  can  the  material  man.  for  a  similar  reason,  claim 
to  be  secured,  when  he  has  furnished  only  that,  which  be- 
comes by   translation,   a   portion   of  the   building.     We  can 
readily  perceive  how  the  bricklayer    and    the    lumber    mer- 
chant, or  the  sitone  quarrier,  may  be  said  to  be  within  the 
meaning  as  well  as  the  spirit  of  the  statute,  for  the  material*? 
they  have  furnished  are  indispensable  to  the  erection  of  the 
building;  without  them,  it  could  not  have  been  completed. 
But  there  must  be  a  limit  to  the  right  conferred,  or  it  will 
become  so  complicated,  that  it  can  not  be  enforced;  indeed, 
such  a  condition  of  things  may  thereby  occur,  that  we  ought 
to  deny  the  remedy  to  prevent  direct  injustice. 

The  contractor  who  agrees  to  paint  a  building,  may  pur- 
chase the  constituent  parts  of  the  materials  he  uses,  of  dif- 
ferent persons:  one  may  have  furnished  the  oil,  the  other  the 
pigment,  but  when  all  are  combined,  there  certainly  ought 
not  to  be  a  lien  in  behalf  of  each  vendor.  The  brickmaker 
may  have  been  supplied  with  the  clay,  from  which  he  has 
manufactured   his   brick,   by    one   party,   and   another   have 
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furnished  the  fuel  to  burn  the  kiln,  but  it  can  not  be  said  a 
right  exists  for  both  to  be  enforced  under  the  statute. 

And  so  with  the  iron-monger;  he  maj  sell  the  raw  mate- 
rial to  the  founder  and  the  machinist,  but  when  it  is  worked 
up,  whether  it  is  changed  from  pig-iron  into  the  bloom,  or 
from  the  bloom  into  the  bar,  or  from  the  bar  into  the  steam- 
engine  or  the  sugar-mill,  the  right  to  follow  it  through  all 
these  changes  ought  not  to  be  permitted,  else  no  vendee  would 
ever  acquire  title  to  the  manufactured  article. 

We  may  follow  out  the  principle  until  we  have  applied  it 
to  every  department  of  business,  where  mechanical  ingenuity 
or  power  are  required,  whether  in  the  construction  of  a  ship, 
a  boat,  or  a  manufactory,  a  warehouse  or  dwelling  house;  all 
may  differ  in  the  material  required  for  their  erection,  but  we 
shall  find  that  all  present  just  such  a  question  as  we  are  now 
called  upon  to  decide.  Some  of  the  material  used,  or  the 
adjustments  demanded,  are  made  up  of  a  variety  of  elements, 
depending  upon  their  ultimate  application  to  the  skill  and 
labor  of  many  intermediate  agents;  and  as  we  can  not  extend 
the  benefit  of  the  statute  to  each,  without  defeating  its  real 
object,  we  must  therefore  confine  the  remedy,  within  reasonable, 
as  well  as  practicable  limits. 

In  the  case  before  us,  it  ie  evident  the  iron  sold  to  the 
contractor  Horton.  was  not  delivered  on  the  credit  of  Car- 
lisle or  on  the  faith  that  it  would  in  some  form  or  other  be 
placed  in  his  building.  The  vendee  was  under  no  obliga- 
tion thus  to  use  it.  He  might  have  appropriated  it  for  any 
other  purpose  demanded  by  his  business;  and  it  can  not  be 
said  if  he  had  manufactured  it  Into  grates,  or  railing,  or  any 
commodity  in  his  line  of  business,  and  sold  the  same,  a  lieu 
would  accompany  each  article;  such  a  proposition  could  not 
be  maintained,  and  we  think  the  rule  is  equally  applicable 
to  the  claim  of  Worthingron  &  Go.  The  contract  of  Hor- 
ton with  Carlisle,  was  to  furnish  an  article  alreadv  finished, 
it  was  equivalent  to  a  sale  of  the  thing,  if  it  already  existed 
ready  for  delivery  in  the  workshop;  and  there  could  be  no 
right   pertaining  to   the  creditor  of   Horton,   to   follow    thf* 
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subject  into  the  bands  of  Carlisle.  This  ruling,  we  think, 
is  full  J  sustained  by  the  reason  of  the  case  and  is  in  con- 
formity with  the  opinion  of  our  supreme  court  in  Choteau 
et  al.  V.  Thompson  et.  al.,  2  Ohio  St.  125,  which  decides  that 
unless  there  is  an  agreement,  express  or  implied,  that  the  ma- 
terial shall  be  applied  to  the  building,  there  is  no  lien;  the 
seller  trusts  to  the  responsibility  of  the  buyer  alone,  and 
takes  no  security;  he  sells  not  for  the  special  purpose  named 
in  the  statute,  but  for  any  purpose  that  may  seem  proper  to 
the  buyer.  This  construction  is  given  by  the  courts  in  Penn- 
sylvania, where  a  similar  statute  to  ours  exists;  in  6  Harris, 
52,  White  v.  Miller,  it  was  held,  "the  lumber  must  be  deliv- 
ered on  the  credit  of  the  building  for  which  it  was  pur- 
chased." 

On  the  whole  case  we  decide: 

First.  That  we  are  not  satisfied  how  much  of  the  iron, 
furnished  to  Horton,  became  a  part  of  the  building  owned  by 
Carlisle;  and  if  the  statute  gave  a  lien,  we  could  not  find  how 
far  it  should  extend  or  be  in  force. 

Second.  That  the  iron  was  not  sold  to  Horton  under  anv 
agreement  that  it  should  be  appropriated  to  any  particular 
purpose,  and  there  was  no  intention  on  the  part  of  Worthington 
^  Co.  to  look  to  the  owner  of  the  building  for  its  ultimate 
payment,  when  they  sold  the  iron  to  Horton.  (He  bad  the 
right,  we  are  satisfied,  to  do  with  it  as  he  pleased,  and  it  was 
sold  on  his  credit  solely. 

Third.  We  are  clearly  of  the  opinion,  that  no  right  ac- 
crued to  Worthington  &  Co.  under  the  statute,  as  such  a 
claim,  as  they  now  assert,  is  not  within  its  letter  or  spirit 
and  could  not  have  been  contemplated  by  the  legislature  when 
the  law  was  passed. 

Judgment  for  plaintiff Sk. 
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(No.  2.802.) 

2.  An  award  at  common  law  wHl  be  enforced,  for  the  reason  that  the 
award  is  the  agreement  of  the  parties:  )f  there  be  no  agreement, 
there  can  be  no  award,  and  if  the  agreement  be  illegal  and  void,  the 
award  can  not  be  enforced. 

2.  The  county  commissioners,  by  a  submission  to  arbitration,  can  not 
impose  an  obligation  on  the  county  to  disburse  a  particular  fund, 
in  a  manner  or  to  a  purpose  prohibited  by  statute. 

3.  The  submission  to  arbitration  of  all  questions,  both  law  and  fact,  will 
not  authorize  the  court  to  enforce  an  award,  when  it  is  manifest,  at 
any  stage  of  the  cause,  that  the  submission  was  unauthorized  or  il- 
legal. 

General  Term. — Reserved  from  special  term  upon  the 
questions  of  law,  arising  upon  a  motion  praying  that  a  judg- 
ment be  entered  9n  an  award. 

The  plaintiff,  in  pursuance  of  a  contract  made  with  the 
county  cominisfiioners,  had  constructed  a  turnpike  known  as 
"the  extension  of  the  Lower  River  road,"  and  had  received 
all  the  cash  demanded  by  his  contract,  and  on  the  completion 
of  the  road,  on  October  1,  A.  D.  1851,  received  the  balance 
of  |3,450,  in  county  road  bonds  of  that  date,  in  form  as 
follows: 

**|100.        State  of  Ohio,  Hamilton  County.        Certificate  A. 

Loan  for  road  purposes,  '    No. 

For  the  use  of  the  extension  of  the  Lower  River  road." 

In  accordance  with  the  provisions  of  an  act  of  the  gen- 
<»ral  assemblv  of  the  State  of  Ohio,  entitled  "an  act  for  the 
extension  of  the  Lower  River  road,  in  Delhi  and  Miami 
townships.  Hamilton  county,"  passed  March  22d,  1850, 
it  is  hereby  certified,  that  there  is  due  to  Samuel  Jenifer  or 
order,  the  sum  of  one  hundred  dollars,  being  a  loan  under  the 
provisions  of  said  act,  for  the  improvement  of  the  road  herein 
specified:  which  amount  is  payable  at  any  time  within  five 
years  from  the  date  hereof,  as  the  fund  applicable  thereto 


190  SUPERIOR  COURT  OF  CINCINNATI. 


Samuel  Jenifer  v.  Commissioners  ^f  Hamilton  County 

may  be  proTided,  out  of  the  tolls  accruing  from  said  road, 
after  deducting  expenses  of  collection  and  keeping  said  road 
in    repair,    and    tlie    interest  on  the  loan  provided  thei'<efor. 
This  certificate  to  bear  interest  at  the  rate  of  six  per  cent., 
payable   semi-annually,   on    the    first    days   of   January    and 
July,  at  the  oflRce  of  the  treasurer  of  said  county,  upon  the 
order  of  the  auditor  thereof,  and  from  the  fund  hereinbefun* 
recited.     And    for    the    payment    of    said    interest,    and    thr 
redemption  of  the  principal,  the  tolls  arising  from  said  I'oad. 
after  deducting   expenses  and   repairs,   are   specifically    and 
irrevocably  pledi^ed.     And  it  is  hereby  stipulated,  as  in  said 
act,   provided,   that  the   said    county   of    lamilton   shall,    in 
no  event,  nor  under  any  pretense,  be  responaible  for  the  pay- 
ment or  redemption  of    this  bond;  or  the  interest  accruing 
thereon,  out  of  any  other  funds  of  saic   county,  or  in  any 
way  or  manner  whatever,  except  from  s'lch  funds  as  shall  be 
received  from  the  accruing  tolls  on  said  road,  as  hereinbefore 
specifie«l. 

In  testimony  whereof,  etc. 

On  June  2d,  A.  D.  1865,  the  plaintiff  instituted  the  present 
aotion,  to  enforce  the  payment  of  the  bonds  so  received  and 
held  by  him,  alleging  that  at  the  time  of  making  the  con- 
struction contract,  it  was  also  agreed  by  the  county  commis- 
sioners with  the  plaintiff,  '^that  the  entire  tolls  of  the 
Lower  River  road  should  be  appropriated  to  the  payment 
and  redemption  of  said  bonds,  so  soon  a^  the  then  existing 
debt  due  for  repairs  on  said  road  should  be  paid."  Plaintiff 
further  alleged,  **that  the  whole  of  the  debts  existing  on 
said  road,  at  the  time  of  said  contract,  and  at  the  time  of 
issuing  the  bonds  aforesaid,  have  been  paid  off,  and  were 
fully  and  finally  discharged  on  the  2d  day  of  September. 
1852,  leaving  then  a  large  surplus  of  said  tolls  on  hand;  and 
since  that  time  there  has  been  collected  of  tolls  on  said 
Lower  River  road,  a  large  amount  of  money,  over  and 
above  a  sufficient  sum  to  pay  off  and  discharge,  and  redeem 
the  said  bonds,  a^j^reeably  to  the  said  contract,*'  and  that  the 
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defendant  refuse  to  appropriate  the  said  tolls  to  the  payment 
of  his  bonds. 

Pending  the  cause,  at  the  June  term,  A.  D.,  1855,  a  refer- 
ence to  arbitration  was  ordered,  bj  agreement  of  parties,  where- 
by all  matters  in  difference  between  them  in  that  suit  were 
submitted  to  the  final  determination  and  award  of  Joseph 
Cooper  &  William  M.  Robb;  and  it  was  provided, 
that  the  award  should  be  ready,  in  writing,  to  be  de- 
livered to  the  said  parties,  on  or  before  the  first  day  of  October, 
A.  D.,  1855,  and  which  award  and  umpirage,  the  said  parties 
agree,  shall  be  entered  at  the  next  term  of  the  court,  and  to 
such  judgment  or  umpirage,  as  the  case  may  be,  no  exception 
shall  be  taken. 

Subsequently,  on  August  13th,  A.  D.,  1855,  the  arbitrators 
made  a  return  of  their  award  to  the  court,  wherein,  after  re- 
citing the  authority  under  which  they  had  proceeded  to  act, 
then  declare  their  finding  and  award,  as  follows: 

"Now,  know  ye,  that  we,  the  said  Joseph  Cooper  and  William 
M.  Robb,  having  taken  upon  ourselves  the  burden  of  said  ref- 
erence, and  having  heard,  examined,  and  considered  the 
allegations,  witnesses,  and  evidences  of  both  parties, 
together  with  the  argument  of  counsel,  do  hereby  award, 
order,  and  finally  determine  the  said  cause  in  favor 
of  the  said  plaintiff  Samuel  Jenifer;  and,  we  do  here- 
by find  and  award,  that  the  sum  of  four  thousand  three  hun- 
dred and  twenty-five  dollars  (being  principal  and'  intereet), 
is  due  and  owing  to  the  said  plaiutiff,  from  the  said  defendants. 
And,  we  further  find  that  the  contract  stated  in  said  petition  is 
true,  and  that  said  Jenifer  performed  the  work  according  to 
the  terms  of  said  contract;  that  the  material  allega- 
tions in  said  petition  are  true,  and  that  a  sufficient  amount  of 
money  has  been  collected  from  the  tolls  of  said  road,  as  alleged 
in  said  petition,  and  paid  into  the  treasury  of  the  county,  after 
the  payment  of  the  costs  of  repair  of  the  Lower  River 
road,  which  we  find  was  paid  September  2,  1851,  together  with 
all  other  costs  and  necessary  expenses,  sufficient  to  have  paid 
the  said  Jenifer. 
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"And,  we  order  the  said  defendants  to  pay  the  said  sum  of 
$4,325,  together  with  the  costs  of  this  suit,  as  taxed  by  court, 
to  the  said  plaintiff. 

"Published  as  our  award,  this  13th  day  of  August,  A.  D., 
1855.  JOSEPH  COOPER, 

WM.  M.  ROBB." 

Thereupon,  the  plaintiff  moved  for  a  judgment  upon  the 
award  so  rendered,  to  which  the  defendants  interposed  several 
objections : 

1.  Because  the  award  does  not  state  the  facts  found,  and  the 
conclusions  of  law  separately. 

2.  Because  the  petition  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action  against  the  defendants,  and  there  is 
nothing  in  the  answer  or  award  which  cures  the  defect. 

3.  The  facts  found  by  the  referees  do  not  warrant  their 
decision. 

4.  The  award  is  to  do  an  act  contrarv  to  law. 

5.  The  award  shows  upon  its  face,  a  plain  mistake  upon  the 
part  of  the  referees,  as  to  the  law  of  the  case. 

6.  There  is  a  mistake  in  drawing  the  award,  it  does  not  ex- 
press the  intention  of  the  parties. 

The  questions  arising  upon  this  motion  were  reserved  for 
ihe  consideration  and  decision  of  the  judges  in  general 
term. 

Tilden,  Rairden  &  Curwen,  for  plaintiff. 

Ferguson,  Long  &  Bradstreet,  for  defendants. 

Gholson,  J.,  delivered  the  majority  opinion  of  the  court. 

It  appears  from  the  papers  in  this  case,  that  the  county 
commissioners  made  a  contract  with  the  plaintiff,  to  do  cer 
tain  work  on  a  turnpike  road,  known  as  the  extension  of 
the  Lower  River  Roard.  The  plaintiff  was  to  be  paid  partly 
in  cash,  and  partly  in  bonds.  The  work  was  done,  and  the 
payments,  as  agreed,  were  made.  The  amount  of  bonds  de 
liverod  was  $3,450,  and  the  plaintiff  claims  that  the  commis- 


MAY  TERM,  185S.  193 


Samuel  Jenifer  v.  Commisslonero  of  Uamilton  County 

sioners  agreed,  '*that  the  entire  tolls  and  income  of  the  said 
Lower  River  road  should  be  appropriated  to  the  pay- 
ment and  redemption  of  said  bonds,  so  soon  as  the 
then  existing  debt  due  for  repairs  of  said  road  should  be  paid." 
It  is  not  stated  or  shown  when,  or  how,  bj  the  terms  of  the 
bonds,  they  were  to  be  paid  or  redeemed.  The  plaintiff 
claims  that  the  debt  referred  to  in  the  agreement,  has  been 
paid,  and  there  is  a  balance  of  tolls  and  income  sufficient  to 
redeem  the  bonds,  and  the  commissioners  having  '^neglected 
and  refused  to  appropriate  the  tolls  of  the  Lower  River  road 
to  the  payment  of  said  bonds  and  the  redemption  thereof,  as 
by  the  said  contract  they  were  bound  to  do,"  a  judgment  is 
claimed  for  $3,450,  with  interest. 

Upon  looking  at  the  acts  of  the  general  assembly,  author- 
izing the  construction  of  the  Lower  River  road  and  the  exten- 
sion of  the  Lower  River  road,  we  think  it  clearly  ap- 
}fears  that  those  roads^  were  intended  to  be  distinct 
works,  and  that  the  tolls  or  income  of  one  could  not  be  legally 
appropriated  to  the  repair  or  construction  of  the  other.  Above 
all,  there  is  an  express  direction  that  the  county  of  Hamilton 
was  not  to  be  made  liable,  in  any  form,  for  work 
done  in  the  construction  or  repair  of  the  extension 
of  the  Lower  River  road,  on  which  road  the  work  of  the 
plaintiff  was  done.  The  result  is,  that  if  the  commissioners 
made  the  contract  alleged  in  the  petition  of  the  plaintiff,  they 
did  that  for  which  they  not  only  had  no  authority  of  law, 
but  which  appears  to  be  prohibited.  And  if  the  breach  of 
such  a  contract  involves  a  charge  on  the  county  of  Hamilton, 
it  is  indirectly  accomplishing  that  which  the  clear  and  distinct 
enaxrtment  of  the  legislative  authority  says  shall  not  be 
done. 

Had  the  court  been  asked,  upon  the  statements  of  the  pe- 
tition, for  a  judgment  in  money  against  the  commission- 
ers of  Hamilton  county,  the  legal  objections  which  ,  have 
been  suggested  would,  in  out  opinon,  have  been  unanswer- 
able. It  happened,  however,  that  the  parties  submitted  their 
matters  is  difference  in  this  suit  to  arbitration,  with  an  agree 
18 
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ment  that  the  award  should  be  entered  as  the  judgment  of 
The  court.  The  award  was  made  in  favor  of  the  plaintiff,  and 
the  court  is  asked  to  enter  the  award  as  its  judgment,  and  to 
enforce  its  performance,  and  the  only  mode  suggested  bj  which 
it  is  to  be  enforced,  is  by  judgment  and  execution  for  the 
amount  found  to  be  due  by  the  award. 

A  preliminary  question  ir  presented,  whether  the  award  is 
to  be  considered  as  having  been  made  under  the  code,  or  at 
common  law;  by  referees  appointed  by  the  court,  or  arbitra- 
tors chosen  by  the  parties.  Considered  as  a  reference  under 
the  code,  the  case  would  present  no  difficulty.  It  appears  that 
there  was  a  petition  and  answer,  and  it  must  be 
considered  that  the  issues  arising  on  those  pleadings 
were  referred.  A  report  of  referees,  upon  a  case  in  this  posi- 
tion jrf  nerally  submitted,  can  have  no  greater  efiPect  than  the 
verdict  of  a  jury.  The  defendant  would  still  have  the  right 
to  insist,  as  an  objection  to  a  judgment,  that  the  case  made  in 
the  petition  gave  no  right  to  recover.  But,  we  think,  from 
the  terms  of  the  agreement  in  this  case  it  is  rather  to  be  rt 
garded  as  a  common  law  arbitration,  and,  therefore,  the  author 
it?  of  the  arbitrators  and  umpire  depends  upon  the  agreement 
of  the  parties,  of  which  the  entry  made  in  the  minutes  of  the 
court  is  the  evidence. 

When  there  is  a  matter  of  difference  between  parties  wblcti 
they  ag!^e  to  refer,  and  thereupon  an  award  is  made,  the 
Hward  derives  its  force  from,  and  really  is  to  be  considered, 
the  agreement  of  the  parties.  A  court  called  upon  to  enforce 
such  an  award,  is  enforcing  and  carrying  into  effect  the  agree- 
ment of  the  parties  and  for  the  reason  that  it  is  their  agree- 
ment. If  there  be  no  agreement,  there  can  be  no  award;  and 
the  same  rule  must  apply,  if  what  purports  to  be  an  agreement 
is  illegal  and  void.  Biddell  \,  Dowse,  6  B.  &  C.  255;  13  E. 
C.  L.  168. 

The  commissioners  of  Hamiltjn  county  constitute  a  qii<m 
corporation  for  certain  limited  and  defined  purposes.  They 
can  only  sue  and  be  sued  as  to  certain  definite  matters,  and 
their  capacity  in  this  respect  is  to  be  ascertained  by  refer 
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•«nce  to  the  matter  ioTolved,  and  not  from  any  general  cor- 
porate entity.      If  the  matter  be  one  as  to    which    the  com- 
missioners, AB  a  qua&i  corporation   representing  the    connty, 
•4'an  do  no  act   or   make   no  contract,  then  as  to  such  a  mat- 
ter   there    is    no    capacity    to    sue    or    be    sued.      If    as 
vJBuch    a    matter    a    suit    be    in    fact    brought,    the    power 
-of  the  county  commissioners  can  extend  no  farther  than  to  in- 
terpose the  objection  that  it  can  not  be  maintained.      And  this 
•objection  thf»y  have  no  power  to  waive.      The  mere  fact  that 
*Che  conntjr  commissioners  have  been  sued  in  reference  to  such 
-a  matter  can'  give  no  greater   power   to   contract   than    they 
would  otherwise  possess.       As  a  general  proposition  it  may 
'be  true  that  a  corporation  being  a  party  to  an  action  in  court, 
may  take  any  step  that  an  individual  can,  under  like  circum- 
^8tance8,     to     bring     it     to     final     judgment.       5     Howard, 
^.  C,  89.      But  these  must  be  legal  steps  and  such  as  the  law 
recognizes  and  can  control  if  they  exceed  the  legal  capacity 
•of  the  party,  independent  of  the  existence  of  the  suit.      For 
there  ia  another  general   proposition  equally  true  and  more 
'important  in  its  application,  that  you    are    not    to    do    indi- 
•rectly  what  you  are  prohibited  from  doing  directly.     Quando 
aliquid  proMbstur  fieri  ex  director  prohihetur  et  per  ohliquum. 
'When  the  statute     in   express  and    direct   terms   forbids  the 
-county  commissioners  from  making  anything  a  charge  on  the 
county,  they  have  no  authority  to  make  a  contract  which  tends 
-to  that  result. 

It  is,  therefore,  of  no  moment  to  Inquire  whether  the  award 
in  this  case,  is  a  report  of  referees  made  under  the  direction 
•of  the  court,  or  is  the  agreement  of  the  parties;  if 
it  be  tainted  with  illegality,  if  it  really  accomplishes 
that  whi(*  the  law  prohibits,  it  can  not  be  sustained. 
A  court  of  justice  can  not  be  made  the  handmaid  of  illegality, 
either  directly  by  the  aid  of  its  own  instrumentalities,  or  by 
sanctioning  and  giving  effect  to  those  agreed  upon  by  the 
^parties. 

When  it  is  shown  that  the  two  roads  are  distinct,  and 
that,  for  work  done  on  the  extension  of  the  Lower  River  road. 
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the  income  of  the  Lower  River  road  is  not  chargeable,  and 
btiil  more  when  it  appears  that  any  contract  charging  the 
county  is  prohibited,  the  case  of  the  plaintiff  fails. 
It  does  to  appear  from  the  provisions  of  the  statute  of 
which  we  are  bound  to  take  notice,  and  by  the  state- 
ments in  the  petition.  A  defective  case  can  not  be  aided  by 
the  verdict  of  a  jury  or  the  report  of  referees.  So  long  as  the 
case  remains  under  the  control  of  the  court,  the  ver- 
dict or  the  report  may  be  set  aside  as  contrary  to  law.  There 
is  power  in  the  court  to  arrest.  If  parties  make  an  illegal 
agreement,  and  in  any  stage  the  aid  of  the  court  is  required, 
it  will  be  withheld^  In  either  way,  therefore,  from  the  con- 
tinued power  of  the  court  to  correct,  or  from  the  want  of 
power  in  the  parties  to  consummate,  the  effort  to  accomplish 
that  which  the  law  prohibits,  must  fail. 

There  are  minor  objections  to  the  award  in  this  case,  which 
we  have  not  thought  it  necessary  to  notice  particularly.  One 
of  theise  is  that  the  award  is  not  sufficiently  certain  and  com- 
plete. In  view  of  the  facts  stated  in  the  petition^ 
though  such  is  not  the  prayer,  the  action  is  really 
one  for  specific  relief.  The  plaintiff  was  paid  in  bonds.  These 
he  desires  to  have  redeemed.  He  can  not  expect  to* 
hold  the  bonds  and  receive  the  money.  lie  is  not 
directed  to  deliver  the  bonds.  Indeed,  they  are  not  identified 
by  any  description,  nor  are  they  filed  with  the  petition.  If  the 
action  could  be  maintained,  the  proper  relief  would  be  to 
require  the  payment  of  the  bonds  on  delivery.  The 
judgment  should  not  be  absolute  but  conditional.  Yet  the 
award  is  absolute  for  the  amount  claimed  with  interest,  and 
the  judgment  ought  properly  to  follow  the  award.  Indeed, 
nothing  is  said  in  the  award  of  the  bonds  except  so  far  as  it 
is  found  that  the  material  facts  in  the  petition  are  true.  It 
is  found  that  |4,325,  principal  and  interest,  is  due  from  the 
defendant  to  the  plaintiff,  and  this  in  the  conclusion  is  ordered 
to  be  paid.  But  whether  the  interest  was  on  the  bonds,  or  on 
the  original  demand  is  not  stated,  nor  does  it  anywhere  appear 
what  interest  the  bonds  bore. 
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When  it  is  considered  that  from  the  facts  stated  in  the  peti- 
tion and  the  denials  in  the  answer  the  real  issue  between  the 
parties  was,  whether  a  certain  fund  should  be  applied  in  pay- 
ment and  discharge  of  certain  bonds,  and  not  whether 
there  was  a  <?eneral  indebtedness,  it  mav  with  some 
propriety  be  claimed  that  the  award  is  not  sufficiently  spe- 
•cific.  Has  the  plaintiff  the  bonds,  and  the  same  bonds,  ready 
to  delivpT  for  cancellation,  when  paid?  Should  not  this  be 
required?  There  may  be  this  ability,  but  it  can  only  be  made 
to  appear  elsewhere  than  in  the  award. 

But  we  do  not  think  it  necessary  to  remark  further  upon  any 
minor  points.  We  are  satisfied  that  what  is  sought  to  be 
attempted  in  this  case,  is  an  improper  diversion  of  funds  from 
one  purpose  to  another.  The  mode  in  which  it  is  proposed  to 
be  accomplished,  is  the  rendition  of  a  judgment  against 
the  county  commissioners,  representing  the  county,  upon  a 
consideration,  for  which  the  law  says  the  county  ehall  not  be 
made  liable.  It  is  doubly  illegal,  and  to  make  it  successful 
would  require  stronger  and  more  conclusive  stops  than  any 
which  have  been  taken  in  this  case. 

In  our  opinion,  therefore,  the  motion  of  the  plaintiff  to  enter 
judgment  upon  the  award,  should  be  overruled. 

Motion  overruled: 

Spencer,  J.,  concurring,  and  Storeu,  J.,  dissenting. 

Storer,  J.  1  can  not  concur  with  the  opinion  just  pro- 
nounced, as  the  case  is  presented. 

The  plaintiff  having  filed  his  petition  and  the  defendants 
their  answer,  it  appears  that  both  parties  agreed,  in  special 
term,  "to  submit  all  matters  in  difference  between  them  in 
the  suit  to  the  final  determination  and  arbitration  of  Jos«eph 
Cooper  and  William  M.  Kobb,  mutually  chosen,  one  by  each 
of  the  parties,  the  award  when  completed,  to  be  entered  at 
the  succeeding  term  of  the  court,  and  no  exception  should  be 
taken  to  it  by  either  party." 

After  a  full  hearing  of  the  parties,  the  arbitrators  awarded 
in  favor  of  the  plaintiff,  and  found  there  was  due  to  him  from 
the  defendanti*  $4,320.      They  further  found  thfit  the  contract 
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upon  which  the  plaintiff's  action  was  brought,  had  been  made 
and  the  work  it  required  to  be  done,  was  completed;  that  a 
sufficient  amount  of  money  had  beea  collected  from  the  toUa- 
of  the  road  and  paid  into  the  county  treasury,  as  alleged  in 
the  petition,  after  deducting  the  coat  of  repairs,  to  discharge- 
the  plaintiff's  claim. 

The  plaintiff  asks  judgment  upon  the  report;  the  defendants^ 
deny  his  legal  right  to  claim  it.    The  cause  haring  been  reserr- 
ed  from  special  term,  we  are  now  to  determine  the  questions, 
made  by  the  parties,  whether  the  award  is  obligatory  upon  the 
defendants  or  not. 

It  is  alleged  first,  that  no  sufficient  cause  of  action  is  set 
forth  in  the  petition,  and  we  have  now  the  power  to  hold, 
as  we  might  well  do  after  verdict,  that  the  judgment  of  the 
arbitrators  shall  be  arrested,  on  the  ground  that  as  no  legal* 
claim  for  a  recovery  is  set  forth  in  the  pleadings,  none- 
can  be  said  to  have  been  submitted  by  the  parties.  In  other^ 
words,  that  the  arbitratora  were  precluded  from  giving  their 
construction  as  to  the  rights  and  liabilities,  of  those  who  had 
constituted  men  of  their  own  selection  the  judges  of  the  law  as 
well  as  of  the  facts. 

I  have  always  supposed  that  the  conaent  of  parties  liti- 
gant, expressed  upon  the  record,  withdrew  the  deciHion  of 
the  questions  in  controversy  from  the  court,  before  whom  they 
were  ponding,  and   referring  their  determination  to     another 

tribunal,  was  a  waiver  of  all  exception  to  the  mode  in  which 
the  riglit  of  action  was  alleged  and  superseded  the  necessity 
of  stating  the  cause  of  action  at  all,  leaving  to  the  subsequent 
testimony  either  to  establish  or  defeat  the  relative  claim  of  the 
parties.  Hence  it  is,  whenever  judgment  is  rendered 
upon  an  award,  the  allegations  of  the  plaintiff  and  defendant 
as  set  forth  in  the  petition  or  plea  are  never  per- 
mitted to  control  the  judgment  of  the  arbitrators  or 
to  affect  its  validity  upon  legal  principles.  In  Forseth  v. 
Shaw,  10  Mass.,  258,  after  an  award  had  been  filed  and  judg- 
ment rendered,  it  was  sought  to  set  it  aside,  on  error,  on  the 
ground  that  no  sufficient  cause  of  action  was  alleged  in  the 
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declaratioD.  Judge  Sewall  said;  ''This  judgment  was  ren- 
dered upon  an  award  and  report  of  referees  deriving  their 
authority  from  a  rule  of  court,  entered  of  record,  and  made 
a  part  of  the  proceedings  by  virtue  of  the  agreement  and 
consent  of  the  parties.  Such  an  agreement  operates  as  a 
waiver  of  all  exceptions  to  the  form  of  process;  or  it  may 
be  considered  as  a  release  of  errors,  or  as  an  estoppel  against 
any  assignment  of  errors  in  the  proceedings  anterior  to  the 
rule,  mutually  consented  to  by  the  parties,  each  with  the 
other."  The  same  doctrine  is  aflfirmed  in  4  Pick.  455,  CofHn 
V.  Cottle,  when  the  court  hetd:  "Under  the  rule  of  reference, 
tbe  particular  form  of  the  counts,  whether  good  or  not  at  law, 
or  whether  rightly  joined,  is  wholly  imraatorial." 

And  so  in  Orlady  v.  McNanara,  9  Watts,  192. 

We  can  not  then,  I  think,  refuse,  to  confirm  the  award  on 
this  ground. 

Secondly.  It  is  contended  that  no  legal  liability  against 
the  county  commissioners  existed,  when  the  action  was  brought, 
or  when  the  award  was  made,  and  neither  can,  therefore,  be 
sustained. 

This  proposition  directly  involves  the  power  of  the  arbitra- 
tors under  the  submission;  how  far  did  it  extend,  and  upon 
what  questions  were  they  authorized  to  pass? 

It  must  be  admitted  that  the  determinations  of  arbitrators 
are  regarded  with  great  favor  by  the  courts;  every  intend- 
ment that  can  properly  arise,  will  be  made  to  uphold  them. 
When  parties  have  selected  their  own  judges,  and  volunta- 
rily invested  them  with  plenary  power  to  decide  any  contro- 
versy, it  is  but  just  to  suppose  the  capacity  and  integrity  of 
the  tribunal,  thus  created,  was  satisfactory  to  the  parties,  that 
ihey  were  willing  to  confide  to  their  judgment  what  would 
otherwise  have  devolved  upon  the  courts  to  deter- 
mine. The  sup)ervision,  therefore,  of  the  proceedings  con- 
nected with  the  award,  as  well  as  the  award  itself,  ought 
not,  and  it  is  believed,  is  not  in  modern  times  ever  claimed, 
unless  the  misconduct  of  the  arbitrators  demands  the  inter- 
vention  of  the   courts;   error  in  deciding  what  the  law  is,  or 
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how  it  shall  be  applied,  does  not  furnish  the  ground  of  ex- 
ception to  the  judgment  of  the  arbitrators;  they  may  have 
departed  far  from  established  principles,  given  a  new  con- 
struction to  private  right,  or  allowed  indemnit>'  where  none 
would  have  been  given  by  the  act  of  a  judicial  trib- 
unal. Still  the  answer  is,  to  those  who  eeek  to  impugn  the 
award,  you  have  been  heard  before  your  own  tribunal,  and  un- 
less you  can  challeuge  the  conduct  of  your  judgee,  as  fraudu- 
lent or  unauthorized  by  the  submission,  you  are  precluded. 
'Jhus  in  4  N.  H.  358,  Oreenough  v.  Rolf,  the  court 
bay,  *'If  the  referees  take  upon  themselves  the  whole 
responsibility,  and  decide  a  question  of  law  otherwise  than 
the  court  would  have  done,  this  is  no  good  reason  for  setting 
aside  the  report.  So  if  they  choose  to  disregard  the  law,  and 
decide  according  to  what  they  think  to  be  the  equity  and  good 
conscience  of  the  case,  the  report  is  not  for  this  cause  to  De 
rejected."  In  Walker  v.  Sanborn,  8.  Greenleaf,  288.  it  was 
held.  "If  a  party  defendant  having  a  good  defense  at  iavi. 
agreed  to  submit  the  action  to  the  determination  of  referees,  in 
the  utfual  form,  he  is  considered,  in  the  absence  of  all  evidence 
to  the  contrary,  as  referring  all  questions,  as  well  of  law  as  of 
fact,  to  their  judgment,  and  if  therefore,  their  decision  be 
against  him,  it  is  no  ground  for  the  rejection  of  the  award  that 
^.t  is  against  law;''  for,  say  the  court,  ''the  defendant  must  be 
considered  to  have  elected  hia  tribunal  for  the  very  purpose  of 
having  the  cause  honestly  and  impartially  decided  on  its  merits, 
and  according  to  those  principles  which  that  tribunal  shoiild 
consider  reasonable  and  just.*' 

The  same  doctrine  is  found  in  Kleine  v.  Catara,  2  Gall,  61; 
it  is  also  fully  affirmed  in  Jones  v.  Boaton  Mill  Cor.,  6  Pick. 
156;  and  in  the  late  case  of  Hbdgkinson  v.  Femie,  0.  B.  Rep. 
3  J.  Scott,  189. 

In  7  Ohio,  113,  Ormsby's  adm'rs.  v.  Bakewell  et  al.,  it  is 
said.  "Persons  have  a  right  to  refer  their  controversies  to 
arbitration  on  such  terms  as  they  can  agree  upon.  By  a 
reference,  such  as  is  made  in  this  case,  the  arbitrators  ar»* 
authorized  by  the  parties,   finally  to  settle  their  controversy. 
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aad  they  are  necessarily  authorized  to  determine  on  all  the 
incidental  questions,  whether  of  law  or  fact,  that  may  arise, 
in  the  investigation  of  the  case.  Whenever  a  court  is 
given  jurisdiction  of  a  cause,  with  it  is  impliedly  given 
the  right  to  do  all  things,  and  to  decide  all  questions,  necessary* 
to  the  right  and  just  determination  of  that  cause.  Th»» 
proceedings  of  such  judges  ought  to  be  favorably  viewed  by 
the  courts,  and  should  not  be  disturbed  unle»»  it  is  made 
clearly  to  appear  that  they  have  not  regJiTded  the  princples 
of  natural  justice,  in  hearing  the  parties,  or  giving  them  an 
opportunity  of  being  heard;  or  that  they  wer^  partial,  or  cor- 
rupt, or  were  imposed  on  by  fraud,  or  that  they  have  made 
a  plain  mistake  io  carrying  out  the  principles  they  bad 
settled." 

I  conclude,  then,  that  whether  the  plaintiff  had  a  right  of 
action  or  not,  the  questior  has  been  determined  by  the  arbi- 
trators, and  their  opinion  is  final. 

It  is  said,  however,  the  defendants  were  not  authorized  by 
the  statute  defining  their  duties,  to  impose*  such  a  liability 
upon  the  county  as  is  found  to  exist  by  the  award;  and  if 
cheir  act  could  not  create  the  obligation,  the  judgment  of 
the  arbitrators  was  equally  restricted.  This  proposition,  it 
seems  to  me,  assumes  that  the  very  question  already  dis- 
cussed, has  not  been  legally  resolved.  If  the  ground  upon 
which  I  have  rested  it,  is  not  tenable,  then  it  follows  clearly, 
the  plaintiff  has  not  made  out  a  case  for  our  interference; 
but  if  it  is  true,  that  the  finding  of  the  arbitrators  forecloses 
any  inquiry  as  to  the  law  they  have  aflBrmed,  then  the  na 
ture  of  the  right  determined,  does  not  affect  the  argument. 
If  the  award  is  final  for  one  purpose,  it  is  for  all  purposes; 
an^  wfaetbtr  the  cause  of  action  did  not  exist,  or  was  rcallv 
valid  in  law  to  my  apprehension,  was  an  immaterial 
inquiry. 

A  claim  is  asserted  against  a  public  incorporation;  it  is  de- 
nied by  those  who  take  charge  of  its  interests;  the  litigation 
directly  involves  the  power  of  the  commissioners  to  bind  the 
body  they  represent,  as  well  as  the  right  of  a  third  party  to 
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enforce  the  alleged  obligation;  the  question  is  one,  it  ma\ 
be  said,  that  admits  of  no  legal  donbt  in  the  mind  of  the 
jndge,  and  as  to  which  the  law  is  settled  beyond  cavil;  still, 
if  the  arbitrators,  who  are  constituted  the  court  of  the  parties 
in  controversy,  with  the  power  to  decide  the  law  and  the 
fact,  it  must  follow  that  the  exposition  of  the  law,  land  their 
opinion  of  the  facts,  should  be  regarded  as  extending  to  the 
whole  subject  in  dispute,  not  merely  the  acts  done  by  the 
commissioners,  but  their  power  to  do  them. 

There  is  a  very  significant  sentence  in  the  order  of  submiR- 
sion  between  these  parties;  it  is  this:  "After  the  purpose  of 
the  reference  is  stated,  it  is  said,  that  when  the  judgment  of 
the  arbitrators  is  reported  to  the  court,  no  exception  shall  be 
taken  to  it."  This  release  of  error  must  have  been  intended  to 
mean  something  more  than  a  formal  surrender  of  technical 
exceptions  to  any  supposed  want  of  conformity  between  the 
award  and  the  submission;  aud  we  can  not  give  it  any  other 
interpretation  than  that  which  concludes  the  parties,  for 
every  practical  purpose,  connected  with  the  subject  in 
dispute. 

If,  then,  the  commissioners  had  the  power  to  consent  to 
arbitrate,  any  and  every  question  which  may  arise  in  the 
course  of  their  official  duties,  and  that  they  have,  I  entertain 
no  doubt.  Is  the  present  case  an  exception  to  the  general  rule? 
If  it  is  not,  then  the  submission  was  authorized,  and  the 
Hubsequent  a\^ard  must  bind  all  concerned.  Why  it  is  not, 
I  am  at  a  loss  to  imderstard.  On  no  just  application  of  the 
principle,  do  I  perceive,  that  any  distinction  between  the 
cases  can  be  sustained. 

I  do  not  feel  any  difficulty  in  placing  the  county  commis- 
sioners in  the  same  position  as  any  other  public  agents. 
While  they  act  for  the  public,  they  may  just  as  properly 
impose  a  duty  or  a  burden  on  that  public,  to  be  performed 
or  bourne,  as  the  servants  of  any  other  corporate  body.  As 
they  can  contract  debts  for  their  principal,  and  bind  her  to 
their  payment,  it  would  seem  to  follow  that  the  consequence* 
uf  their  acts,  omitted  or  committed,  In  the  discharge  of  th(Mr 
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functions,  should  be  visited  upon  the  body  they  represent. 
I  know  that  it  has  been  determined  by  oar  supreme  court, 
in  a  late  case,  that  the  liability  of  the  county  will  be  greatly 
i*estricted,  but  of  the  reason  of  the  judgment  and  the  extent 
to  which  it  goes.  I  am  not  advised.  The  question  must  be 
discussed,  and  will  bo,  until  it  is  thoroughly  understood,  and 
the  true  rtlation  of  the  countv  to  her  citizens  be  fully  vin- 
dicated. 

It  is  further  said,  it  will  be  impossible  to  render  such  a 
judgment  upon  the  award,  as  will  give  the  plaintiff  the  ben- 
efit of  the  funds  in  the  county  treasury. 

We  may  decree  whatever  we  are  satisfied  is  just  to  be 
done,  if  the  validity  of  the  award  is  settled.  If  we  find 
there  is  a  fund  which  should  be  charged  with  the  payment 
of  this  award,  we  can  so  order;  or  we  may  lav  the  founda- 
tion by  our  action,  for  the  writ  of  mandamus,  which  may 
well  iseue,  if  it  is  judicially  determined  that  the  county 
ought  to  discharge  the  award. 

I  conclude,  then,  that  the  plaintiff  has  a  right  to  the 
decree  of  this  court  to  enforce  his  award. 


John  Lowden  v.  The  City  of  Cincinnati. 

(No.  7,931.) 

1.  An  ordinance  to  grade  or  pave  a  public  street  and  providing  that 
*'a  special  tax  be  assessed  and  collected  from  the  owners  of  real 
estate  abutting,  etc.,  according  to  the  ordinances  In  such  case  made 
and  provided/'  is  sutflclent  to  authorize  an  assessment  against  the 
real  estate,  where  the  general  ordinances  in  force  at  the  time  require 
a  demand  for  the  assessment  first  to  be  made  on  the  owners  and 
secondly,  in  default  of  payment,  a  seizure  and  sale  of  the  real  estate. 

2.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  Is  liable  to 
an  action;  but  reasonrfhle  time  is  allowed  for  the  issue  of  an  assess- 
ment after  the  completion  of  the  public  work. 
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Special  Term. — Action  by  a  street  contractor  to  recover 
in  damages  the  value  of  work  and  labor  in  grading  High 
street,  from  Parsons  street  to  Springhill  avenue  for  causes 
alleged. 

Ist.  That  the  city  council  could  not  issue  a  valid  assess 
ment. 

2d.  That  (the  citv  council  had  failed  to  issue  anv  assess- 
ment. 

The  municipal  act  of  March  16th,  A.  D.,  1839,  (city  or- 
dinances, 1850,  p.  38)  empowered  the  city  council,  either 
with  or  without  petition  of  the  property  owners,  to  ^rade. 
pave,  etc.,  any  street,  lane,  etc.,  or  any  part  thereof  and  to 
levy  and  collect  a  special  tax  for  defraying  the  costs  and  ex 
penses  of  the  same  by  an  equal  asseissment  oti  the  feet  front 
bounding  the  improvement. 

On  the  21st  June,  1843,  the  city  council  of  Cincinnati 
passed  an  ordinance  directing  the  grading  of  High  street, 
from  Parsons  street  to  Springhill  Avenue,  and  that  a  "special 
tax  be  assessed  and  collected  from  the  owners  of  real  estate 
abutting  and  abounding  thereon,  to  defray  the  expense  'of 
the  same,  according  to  the  ordinances  in  such  case  made  and 
provided."  On  the  10th  July,  1843,  a  contract  was  entered 
into  between  the  plaintiflP  and  the  city,  by  which  the  plain 
tiff  agreed  to  do  the  work  required  by  the  oa*dinance  within 
the  space  of  two  years  from  the  date  of  the  contract.  He  was 
to  be  paid  upon  the  survey  and  estimate  of  the  city  sur- 
veyor, for  excavating  and  grading,  eighteen  cents  per  cubic 
yard.  But  it  was  provided  in  the  contract  that  the  city 
should  not  be  called  on  for  any  money  due  by  virtue  of  the 
contract,  until  it  was  first  demanded  from  the  persons 
chargeable  therewith,  under  an  assessment  to  be  made  for 
that  purpose.  If  he  failed  thus  to  obtain  payment  of  his 
claim,  he  was  to  prosecute  the  same,  if  necessary,  to  final 
judgment,  ini  the  name  of  the  city.  If  the  decision  was  in 
favor  of  the  city,  he  was  to  be  paid  out  of  the  proceeds  when 
collected;  if  against  the  city,  then  the  amount  was  to  be 
paid  by  the  city  without  further  delay. 
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The  work  was  not  completed  within  the  time  limited. 
Upon  application,  the  time  was  changed  by  three  different; 
resolutions  of  the  city  council,  until  the  2lflt  July,  1848. 
The  work  was  not  completed  at  that  time,  and.  appeared  to 
Lave  been  abandoned  until  May,  1853,  when  it  was  recoui- 
menced,  and  was  continued  from  year  to  year  until  the  20th 
October,  1837,  on  which  day  a  certificate  was  obtained  from 
one  of  the  city  commissioners,  that  it  had  been  completed. 
This  certificate,  when  first  given,  stated  that  the  work  was 
done  in  a  workman-like  manner,  striking  out  the  words  ta 
the  printed  form,  ''according  to  contract."  These  words 
were  afterward  put  in  a  new  certificate,  given  after  this  suit 
was  commenced.  The  delay  arose  from  the  circumstance 
that  the  contract  had  been  mislaid,  and  was  not  found  until 
about  the  time  the  suit  was  brought. 

It  appeared  that,  in  fact,  the  work  was  finished  in  Septem- 
ber or  October,  1857,  and  had  been  completed,  except  in  one 
place  sometime  before  the  delay  having  been  occasioned  by 
the  necessity  of  a  wall  on  one  side  of  the  street,  to  prevent 
its  sliding.  This  wall,  on  a  representation  of  its  necessity, 
was  built  under  the  order  of  the  city,  in  the  years  1856- 
1857 — whether  with  an  express  view  to  the  completion  of 
the  contract,  or  to  protect  the  street  below,  did  not  appear. 
No  copy  of  the  proceedings  on  the  subject  was  furnished  by 
either  party. 

No  application  to  the  city  conncil,  to  be  allowed  ta  re- 
commence the  work  in  1853,  was  shown,  nor  any  proceed- 
ing of  the  council  produced,  having  reference  to  the  contract 
or  work  prior  to  the  time  of  Its  completion.  It  was  proved 
that,  in  1853,  on  request  of  Roger  McHugh,  sub-contractor 
tinder  Lowden.  the  city  engineer  furnished  -stakes  and  m^as 
urements,  which  would  show  how  the  grading  was  to  be 
done;  and  it  was  stated,  that  officers  of  the  city,  having 
charge  of  such  works,  were  cognizant  of  the  progress  of 
this  work. 

it  appeared  that  the  subcontractor  had,  previous  to  his 
commencing  the  excavation,  made  a  contract  with  the  Little 
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Miami  Railroad  Companj,  by  which  he  was  to  receive 
twenty-eight  cents  per  cubic  yard,  for  earth  delivered;  and 
that  he  commen^^ed  this  work  to  fulfilll  that  contract.  He 
was  to  be  allowed,  by  plaintiff,  the  eighteen  cents  per  jard 
for  the  amount  he  excavated,  when  recovered  under  the  con 
iract  with  the  city. 

No  direct  application  was  made  to  the  city  council  for  an 
assessment;  but  the  matter  was  reported  to  the  city  council 
from  the  board  of  city  improvements,  on  the  28th  October, 
1857,  with  an  assessing  ordinance.  A  communication  was, 
at  the  same  time,  presented  from  the  subcontractor,  claim- 
ing an  interest  in  the  assessment,  and  requiring  that  he  should 
be  protected.  The  matter  was  then  referred  to  a  committee. 
On  the  25th  November,  1857,  the  assessing  ordinance  was 
reported  back,  and  was  again  referred.  The  reference  was 
to  the  committee  on  law  and  the  citv  solicitor.  On.  the  23d 
December,  1857,  a  new  assessing  ordinance  was  reported 
with  the  amended  certificate  of  the  citv  commissioner,  from 
the  committee  on  law,  and  this  new  ordinance  was  referred 
to  the  committee  on  public  improvements. 

In  the  meantime,  on  the  2lst  December,  1857,  the  plain 
tiff  commenced  the  present  action. 

Ketchum  &  Headington,  Taft  &  Perry,  for  plaintiff. 

Hart  &  Disney,  for  defendant. 

Gholson,  J.  The  petition  alleges,  as  reasons  why  no  pro- 
ceedings were  taken  against  the  owners  of  real  estate,  as  re- 
quired by  the  condition  in  the  contract — 1st.  That  the  city 
council  have  refused  to  make  an  assessment,  without  which 
the  plaintiff  could  not  proceed  against  the  owners  of  real  es* 
tate.  2d.  The  original  ordinance  was  illegal  and  void,  and 
the  city  had  no  power  to  make  any  assessment,  having  ille 
gaily  commenced  the  proceeding.  Upon  these  points,  by  an 
answer  of    the    city,  issue    is    laken.     The    omission    to   de- 
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mand  payment,  as  required,  is  set  op  as  a  bar  to  the  plain- 
tiflP's  recovery. 

The  first  question  which  £t  is  proper  to  consider  in  this 
<'ase,  is  as  to  the  validity  of  the  ordinance  passed  on  2l8t 
June,  1843,  in  pursuance  of  which  the  contract  was  nuide. 
It  is  claimed  that  this  ordinance  is  to  be  construed  as  impos- 
ing a  tax  on  the  owners  of  real  estate  personally,  and  to  be 
collected  not  as  a  charge  on/  their  real  property,  but  as  a 
charge  on  them  individually.  The  same  rules  of  construc- 
tion are  to  be  applied  in  asceHaining  the  meaning  of  an  or- 
dinance of  the  city,  as  would  govern  in  reference  to  any 
other  code  of  laws.  When  it  is  said  that  a  special  tax  is  to 
be  assessed  and  collected  from  owners  of  real  estate,  accord- 
ing to  the  ordinances  in  such  case  made  and  provided,  we 
must  refer  to  those  ordinances  to  ascertain  the  meaning  of 
any  expression  about  which  a  doubt  may  arise.  All  laws 
in  pari  nvaieria^  should  properly  be  examined,  whether  re- 
ferred to  or  not,  and  much  more  when  there  is  an  express 
reference.  By  reference  to  the  city  ordinances,  one  will  bo 
foBnd  in  force  on  the  day  the  ordinance  in  question  was 
passed,  entitled  "An  ordinance  to  provide  for  levying  and 
collecting  special  taxes  for  improving  the  pavements,  streets, 
etc.,  passed  May  29th,  A.  D.,  1839.  This,  undoubtedly,  must 
be  one  of  the  ordinances  referred  to;  and  in  its  4th  section 
will  be  found  the  proceedjnp:s  to  enforce  the  payment  of  a 
special  tax  from  the  owners  of  real  estate.  These  proceed- 
itigs  are,  first,  a  demand  on  the  owners  for  the  amount  as- 
sessed; and.  second,  on  their  refusal  to  pay,  a  warrant  to  the 
proper  officer  of  the  city  for  the  seizure  and  sale  of  the  real 
estate,  giving  a  right  of  redemption  within  a  specified  time. 
It  is  not  true,  therefore,  upon  a  fair  and  reasonable  con- 
struction of  the  ordinance  of  the  21st  June,  1843,  that  it  ex- 
ceeds the  power  of  the  city  council  in  the  respect  claimed, 
and  the  objection  made  must  fail. 

It  would,  undoubtedly,  be  a  valid  and  sufficient  excuse 
for  not  making  the  demand  on  the  owners,  of  real  estate, 
provided  by  the  contract,  that  the  city  council  refused  to 
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give  an  assessment,  and  thereby  pat  it  out  of  the  power  of 
the  contractor  to  comply  with  the  condition.  In  point  of 
fact,  then,  as  shown  by  the  evidence,  has  the  city  council  so 
refused?  No  direct  refusal  has  been  shown  from  the  records 
of  the  city.  A  proposition  to  make  the  assessment  has  been 
introduced  in  the  ordinary  mode,  and  from  all  that  appears,  is 
still  pending  and  undetermined.  Has  there  been  such  un- 
reasonable delay  and  neglect  as  to  amount  to  a  refusal? 
Even  if  this  could  be  claimed  in  an  ordinary  case,  certainly, 
it  would  appear  the  circumstances  of  this  case  forbid  any 
such  conclusion. 

The  plaintiff,  in  July,  1843,  undertook  a  job  of  work  to 
be  completed  within  two  years.  At  his  •  request  the  time 
was  extended  for  nearly  three  years  longer.  It  was  then  left 
unfinished,  and  no  effort. to  complete  it  made  for  nearly  five 
years.  It  is  then  assigned  for  completion  to  another  person, 
who,  apparently,  from  the  evidence,  undertakes  it  as  incident 
to  another  contract  which  he  had  made.  It  progresses  for  sev- 
eral years  longer,  and,  finally,  a  certificate  of  its  completion 
is  submitted  to  the  council,  more  than  fourteen  years  after 
the  contract  had  been  entered  into.  Even  admitting  thaf 
there  may  have  been  circumstances  accounting  for,  and  ex- 
plaining to  some  extent,  his  unprecedented  delay,  surely, 
the  city  council  was  entitled  to  ask  something  more  than  the 
ordinary  time  for  the  transaction  of  such  business,  to  inquire 
into  those  circumstances.  It  may  be  that  it  was  their  duty, 
notwithstanding  the  delay  and  neglect  of  «the  contractor,  to 
issue  the  assessment.  It  may  be  that  it  was  not;  but  they 
were  entitled  to  a  reasonable  time  to  make  necessary  in- 
quiries, and  become  informed  of  all  the  i  circumstances.  The 
plaintiff,  certainly,  is  not  in  a  position  to  complain  of  delay, 
unless  clearly  unreasonable. 

There  are,  also,  in  the  case  circumstances  explaining  the 
delay  on  the  part  of  the  city  council  in  acting  upon  the  pro- 
position to  make  an  assessment.  When  the  ordinance  was 
first  introduced  there  was  a  petition  in  the  nature  of  aa  in- 
tervening claim  OB  the  part  of  the  isub-contractor.    AgaiB, 
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there  was  no  regular  and  formal  certificate  that  the  work 
had  been  done  according  to  contract.  This  certificate,  in 
fact,  was  not  procured  and  supplied  until  after  this  suit  was 
commenced.  It  may  be  that  the  delay,  in  this  respect,  was 
occasioned  by  the  fact  that  the  contract  had  been  mislaid. 
This  might  well  happen  in  the  long  lapse  of  time  that  the 
completion  of  the  contract  had  been  delayed,  and,  as  before 
observed,  it  is  not  for  the  plaintiff  to  urge  others  to  extraor- 
dinary diligence.  A  delay  of  several  months,  might  well 
have  been  allowed  to  find  the  written  contract,  and  ascertain 
whether  its  terms  had  been  complied  with,  when  a  period  of 
nine  years,  in  addition  to  those  allowed,  had  been  taken 
for  its  completion. 

I  do  not  intend  to  decide  what  might  be  the  rights  of  the 
plaintiff,  in  the  event  the  city  council  had  distinctly  refused 
an  assessment.  The  decision  of  that  question  will  involve 
considerations  to  which  I  have  not  adverted,  and,  particu- 
larly, one  transaction  as  to  which  the  information  before  us 
is  quite  meager;  I  allude  to  the  recent  building  of  a  wall  by 
the  city,  which,  it  is  said,  was  tq  enable  the  plaintiff  to  com- 
plete the  work  under  the  contract.  Still  less  is  it  for  me  to 
decide,  as  to  the  duty  of  the  city  council  to  make  an  assess- 
ment under  all  the  circumstances  of  this  case.  That  is  a 
matter  for  the  judgment  and  discretion  of  the  city  council. 
I  do.  however,  decide  that,  in  the  attitude  in  which  the  case 
is  now  presented,  the  plaintiff  has  not  satisfied  m«  that  therp 
has     been     either  a  refusal     or    any     neglect    which     would 

■ 

amount  to  a  refusal  on  the  part  of  the  city  council,  to  male* 
an  assessment.  The  plaintiff,  therefore,  from  all  that  appears 
In  this  case,  has  not  been  prevented  by  the  defendant  from 
complying  with  the  condition  in  his  contract,  and,  therefore, 
can  not  recover. 

Judgment  for  defendant. 


14 
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Samuel  Judds  Sons  &  Co.  v.  S.  B.  Dean  &  Co. 

(No.  8,667.) 

Id  a  suit  upon  a  foreign  judgment,  the  record  Is  matter  of  evidence,  and 
should  not  be  attached  to  the  petition. 

Special  Term, — On  demurrer  to  petition.  A  suit  on  a 
judgment  rendered  in  New  York.  Dean  &  Co.  demurred, 
because  the  petition  did  not  contain  a  transcript  of  the 
judgment  record. 

Collins  &  Herron,  for  plaintiffs. 

Ranney,  Backus  &  Noble,  for  defendants. 

Storer,  J.  The  petition  contains  «ubtetantiallv  all  that 
would  have  been  required  in  a  declaration  before  the  code; 
and  since,  the  code  excludes  from  the  petition  al!  mere  matters 
of  evidence,  and  a  transcript  from  the  reoord,  is  evidence 
merely,  the  court  would  be  compelled  to  order  it  to  ho 
stricken  out,  if  it  weie  included  in  or  attached  as  an  exhibit 
to  the  petition.  If  defendant  wishes  to  see  the  record,  it  is 
public  property,  and  equally  open  to  him  with  plaintiff. 

Demurrer  overruled  and  leave  to  answer. 


VVm.  Resor  v.  McKenzie,  Sterrett  &  Co 

(No.  8.40S.) 

In  certain  casee  where,  on  payment  of  money,  a  right  of  subrogation 
exists,  the  defendant,  when  sued  for  the  recovery  of  such  money,  may 
by  cross  petition   bring  in  as  defendants  those  against  whom  a  cause 
of  action  would  arise,  in  his  tavor,  to  enforce  the  repayment  of  such 
debt 
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Special  Term. — On  demurrer  to  cross  petition  malting  nt'w 
defendants. 

In  this  case  the  plaintiff  sues  on  a  promissory  note  against 
defendants,  McKenzie,  Sterrett.  Keys  &  Maltby.  The  three 
last  defendants  filed  their  answer  in  the  nature  of  a  cross  bill, 
and  set  up  that  all  the  defendants  were  formerly  partners 
in  the  business  of  a  sugar  refinery;  that  this  note  was  given  to 
plaintiff  as  part  of  the  purchase  money  for  partnership  proper- 
ty, and  was  secured  by  a  mortgage  executed  by  all  of  them  to 
the  plaintiff;  that  the  partnership  had  been  dissolved,  and 
the  interest  of  the  three  last  defendants,  by  contract,  had 
been  transferred,  and  McKenzie  had  become  responsible  to 
pay  this  note,  and  others  still  due;  that  MoKenne,  Brashears. 
Kilbreth  and  Stettinius  now  compose  a  new  partnership, 
as  Kilbreth,  McKenzie  &  Co.,  carrying  on  the  same  busi 
ness,  the  three  last  of  whom  had  assumed,  with  said 
McKenzie,  to  pay  this  note  and  others  not  yet  due,  all  of 
which  were  secured  by  mortgage.  The  last  four  defendants 
were  asked  to  be  made  defendants  to  the  cross  bill,  that 
Keys,  Maltby  &  Sterrett  might  be  protected.  To  this  answer 
4ind  cross  bill,  the  partners  sought  to  be  made  defendants,  de- 
mur, on  the  ground  that  they  were  improperly  made  parties. 

Jones  &  Burnet,  for  plaintiff. 

King  &  Thompson,  for  Keys,  Sterrett  &  Maltby. 

Haines,  Todd  and  Lytle,  for  Kilbreth,  McKenzie  &  Oo. 

Storer,  J.  Those  of  the  defendants  who  are  the  makers 
of  the  note,  declared,  as  set  up  in  their  answer,  that  McKen- 
zie, their  co-defendant,  is  bound  in  equity  to  protect  them 
from  its  payment,  having,  as  they  assert,  assumed,  on  h 
dissolution  of  the  partnership,  of  which  they  were  all 
members,  to  discharge  all  the  debts  of  the  firm,  especially 
this  note,   which  is  secured  by  mortgage  upon  the  property 
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where  tbeir  busineaB  was  carried  on,  and  being  part  of  the 
original  purchase  money  thereof. 

They,  therefore,  ask  that  he  may  be  compelled  to  cojsply 
with  his  agreement,  and  the  premises  mortgaged  be  charged 
with  the  payment  of  the  debt  in  controversy. 

After  the  dissolution  it  appears,  McKenzie  formed  a  new 
partnership,  with  Neff  &  Kilbreth,  and    the    former    having 
deceased,  his  interest  is  now    owned    by    Brashears  A  Stet 
tinius,  who,  it  is   alleged,  have    assumed    to    discharge    the 
debt  for  which  McKenzie  is  liable. 

Those  parties  are  all  made  defendants  to  the  answer  of 
Sterrett,  Maltby  &  Keys,  which  is  in  the  nature  of  a  cross  bill 
with  the  proper  prayer  for  rehef. 

Kilbreth,  McKensie  &  Co.   now  demur. 
The  cause  is  stated  to  be  thajt  they  can  not  be  required  to 
answer  in  this  controversy. 

We  C€Ui  see  no  other  ground,  on  which  such  a  claim  can 
be  made  than  the  misjoinder  of  parties. 

It  is  very  clear,  the  several  parties,  made  defendants  to  the 
answer,  are  liable  to  keep  Sterrett,  Maltby  &  Keys  harmless 
from  the  payment  of  these  notes;  and  whenever  the  latter 
have  paid  them  or  either  of  them,  they  may  bring  their  ac- 
tion, and  subject  the  mortgaged  property  to  discharge  the 
debt,  working  out  their  equity  through  Resor's  mortgage. 

As  they  are,  inter  «e,  the  sureties  of  McKenzie,  who 
became  the  owner  of  the  property  by  their  release,  they  are 
entitled  to  be  subrogate!^  to  all  the  rights  of  Resor.  and  may 
wtll  maintain  their  remedy  for  appropriate  relief. 

In  this  proceeding,  they  ask  no  more  than  the?  would  be 
entitled  to  claim  in  another  suit  or  proceeding  which  woild 
include  the  joinder  of  all  the  former  parties,  and  create  addi- 
tional costs,  without  affording  any  advantage  to  either  of 
these  defendants,  either  in  making  their  defense,  if  they  have 
any,  or  in  the  settlement  of  their  several  rights. 

The  plaintiff  makes  no  objection  to  the  joinder  of  new 
defendants,  and  be  could  not  with  any  propriety,  as  the 
answer  stands.     If  he  had  filed  his  petition  to  foreclose  his 
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mortgage,  al]   the  parties  now  before  the  court,  must  have 
been   made  defendants,  and  the  same  result  will  be  prncti 
oally  obtained   bv  the  cross  bill. 

We  caii  see  no  impropriety  in  the  joinder  of  the  defend 
ants  who  have  demurred,  and  we  overrule  the  demurrer,  and 
give  leave  to  answer. 

Demurrer  overruled. 


Jas.  M.  Thompson  v.  A.  B.  McManama  et  al. 

(No.  7.5S0.) 

1.  If  the  lerixiB  oX  lalt  are  not  compiled  with  by  a  purchaser  at  sheriffs 
sale,  it  IB  the  duty  of  the  sheriff  to  ignore  the  bid  and  immediately 
re-offer  the  property  for  sale. 

2.  If.  by  an  agreement  of  parties,  the  purchaser  Is  allowed  time  to  com- 
ply with  tne  terms  of  sale,  and  that  Id  case  of  his  failure  the  next 
highest  bidder  may  take  the  property;  upou  such  a  return  of  facts 
the  sheriff  can  neither  disregard  the  sale  nor  return  the  next  higher 
bidder  as  purchaser. 

Z.  A  purchaser  may  assign  his  bid,  but  a  sale  can  be  made  only  to  the 
highest  and  best  bidder. 

Special  Term. — On  motion  to.  set  aside  a  sheriff's  sale.  At 
the  January  term,  A.  D.  1858.  the  plaintiff  obtained  a  decree 
of  foreclosure  and  sale  of  certain  leasehold  properties  in  the 
city  of  Cincinnati.  The  property  was  appraised  at  $900.  and 
the  sheriff  makes  his  return  that  the  property  "was  stni  -k 
off  and  sold  to  Joseph  Temple  for  the  sum  of  I860,  it  bei!ig 
nujr  •  than  two-thirds  of  the  appraised  value  of  said  lot  or 
parcel  of  land,  nnd  he  being  the  hiprhest  and  best  bidder  for 
said  premises  and  the  purchaser  thereof.'*  The  jslieriff  aUo 
indorsed  upon  the  order  of  sale  the  following  statement  of 
facts,  via: 

"1858.  March  15.  In  this  case,  at  the  sale  of  the  prem- 
ises  herein  described,  George  B.  Whitcomb  bid  for  said  prop- 
erty the  sum  of  fSTfi,   when*opon    the    same    was    kaocked 
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dowD  and  struck  off  to  him,  and  be  paid  me  ^25^  and 
promised  and  agreed  with  me  and  the  other  parties  inter- 
ested, that  be  would  pay  the  balance  of  said  purchase  money 
within  a  limited  time,  or  that  it  should  be  returned  sold  to 
the  next  highest  bider,  and  that  the  |25  so  paid  should 
be  forfeited  to  the  interested  parties;  and  the  said  George 
irt.  Wbitcomb  having  failed  to  pay  said  sum,  so  bid  by  him^ 
I  have  returned  the  sale  to  the  next  highest  bidder  (see  re- 
turn hereto  attached),  and  ask  the  court,  in  making  their 
'  final  order  in  said  action,  to  direct  what  is  to  be  done  with 
the  |25  forfeited  as  aforesaid. 

R.  MATHERS,  Sheriff/' 

Edward  Morse,  for  plaintiff. 
Joseph  McDougal,  for  McManama. 
R.  D.  Handy,  for  purchaser  Temple. 

Storer,  J.  The  duty  of  the  sheriff,  whenever  he  is  re- 
quired to  sell  real  estate  upon  execution,  is  plain. 

1.  He  must  demand  and  receive  the  purchase  money  from 
the  purchaser  before  he  makes  his  return. 

2.  H(*  must  sell  to  the  highest  and  best  bidder. 

3.  If  the  purchaser  neglects  or  refuses  to  pay  the  purchase 
money,  or  if  he  is  not  a  real  bidder,  and  it  is  evident  that 
he  has  made  his  bid  to  postpone  the  sale  or  delay  the  credi- 
tor in  the  collection  of  his  debt,  it  is  the  duty  of  the  sheriff 
to  disn  <rard  his  bid  and  offer  the  property  again  for  sale,  as 

*  if  no  previous  bid  had  been  made. 

It  was  held  in  3  Ohio,  464,  Bisbee  v.  Hall,  that  when  the 
purchaser  refuses  to  complete  the  contract  by  paying  the 
money,  the  sheriff  was  not  bound  to  make  himself  liable 
by  returning  an  actual  sale  and  trusting  to  a  recoverv 
aofainst  the  purchaser — and  this  rule  is  affirmed  In  5  Cowen. 
896,  Russell  v.  Gibt)S,  where  it  is  said,  "the  officer  may  re- 
fuse to  deliver  the  property  until   he  receives  the  purchase 
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monej,  and  if  the  moDej  is  refused  be  maj  resell  the  prop- 
erty." We  find  the  same  principle  decided  in  1  Peters  C. 
C.  243,  Wortman  v.  Conyngham,  where  Judge  Washington 
states,  "if  the  purchasers  refused  to  comply  with  the  terras  of 
sale,  it  was  the  same  thing  as  if  the  land  had  not  been  struck 
ofT  to  them;  and  the  marshal  might,  and  it  was  his  duty  to 
offer  the  property  again  to  sale."  When,  however,  the  oflBcer 
returns  that  the  property  has  been  struck  off  to  a  purchaser, 
and  a  new  agreement  is  made  at  the  time,  by  which  the 
payment  of  the  price  is  postponed  to  a  future  time,  and 
upon  the  non-performance  of  which  the  sale  is  to  be  set  aside, 
the  power  of  the  officer  ceases  over  the  process  and 
he  can  not,  upon  the  same  process,  offer  the  property  again 
for  sale,  much  less  disregard  the  sale  and  return  that  the 
next  highest  bidder  is  the  purchaser. 

The  sheriff's  duty  is  clearly  defined:  he  must  discharge 
it  as  the  law  requires  him  to  do;  he  can  not  impose  new 
conditions  or  make  any  private  agreement  connected  with 
the  saJe.  If  he  presumes  thus  to  act,  bis  proceedings  will  be 
set  aside  or  disregarded  altogether,  as  the  court,  from  which 
execution  has  issued,  may  think  proper.  We  have  no 
doubt,  nevertheless,  in  every  proper  case,  that  the  person  to 
whom  the  property  has  been  struck  down,  as  the  purchaser, 
may.  at  any  time  before  the  confirmation  of  the  sale,  assign 
his  bid  to  another,  and  the  act  will  be  confirmed  by  the 
court.  This  is  the  rule  in  Kentucky,  3  B.  Mon.  357,  Jami- 
son V.  Tudor;  1  Dana^  212,  Frizzle  v.  Veach,  and  it  has 
long  been  regarded  as  the  law  in  Ohio;  7  Ohio,  pt.  1,  204, 
Ewing  V.  Higby. 

But  in  the  case  berfore  us  the  sale  appears  to  have  been 
made  to  one  party,  and  afterward,  without  the  property 
being  re-offered,  another  person  is  returned  as  the  next  high- 
est bidder,  and  entitled  to  the  purchase;  and  this,  too,  by 
an  understanding  between  the  parties  to  the  sale.  Such  a 
proceeding  we  can  not  judicially  sanction.  The  sale  must 
be  set  aside  and  a  new  order  of  sale  issue  to  the  sheriff. 

Motion  granted  and  sale  set  aside. 
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Thb  Wbslbyan  Cemetery  v.  William  Woodruff. 

(No.  2,167.) 

1.  Referees,  under  tbe  code,  possess  judicial  functions,  with  the  ex- 
ception of  the  power  to  render  judgment  and  Issue  execution,  they 
possess  all  the  authority  of  the  court  which  appoints  them. 

2.  The  report  of  a  majority  of  referees  is  their  judgment,  under  the  sub- 
mission, and  unless  set  aside  for  sufficient  cause.  Is  final. 

3.  If  no  exception  be  taken  to  the  competency  or  relevancy  of  testi- 
mony before  referees,  or  if  they  have  not  been  called  on  to  state 
the  conclusions  of  law  and  fact  separately,  their  award  can  not  be  r#- 
examined  for  that  cause,  unless  error  is  manifest  in  the  proceedings 
themselves. 

General  Term. — Reversed   from    special   term    on    excep 
tian«  to  a  report  of  referees. 

The  plaintiff  filed  her  petition  to  obtain  from  the  defend 
ant  an  account  of  his  receipts  and  ezpenditures,  aa  her 
agent,  and  after  his  answer  had  been  filed  and  testimony 
taken,  it  was'  ordered  bv  the  judge  in  special  term,  that 
the  matters  in  controversy  should  be  referred  to  three  per- 
sons, who  were  named  as  referees,  and  for  that  purpose  were 
then  appointed  by  the  court  to  examine  and  report  at  a 
future  day.  Under  this  order  the  referee  proceeded  to  in- 
vestigate the  case,  heard  the  testimony  submitted  by  the 
parties,  and  finally  reported  thoir  decision.  On  the  coming 
in  of  their  report,  it  was  excepted  to  by  the  plaintiff,  on  the 
ground  that  It  was  not  sustained  by  the  evidence  before  the 
referees. 

Jozef  Preon,  for  plaintiff. 

Edward   Woodruff,  for  defendant. 

Stoker,  J.,  delivered  the  opinion  of  the  court. 

We  suppose  that  referees,  when  appointed  under  the  code. 
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possess  judicial  functioDs;  that  tlie  autboritj  conferred  is  to 
hear  and  determine  the  cause,  for  we  find  it  stated,  "the 
trial  before  them  shall  be  conducted  in  the  same  manner  as 
a  trial  by  the  court;  their  report  upon  the  whole  issue  shall 
stand  as  the  decision  of  the  court,  and  judgment  may  be 
entered  thereon  in  the  same  manner  as  if  the  action  wan 
tried  by  the  court;  when  the  referee  is  to  report  the  facts, 
the  report  shall  have  tlie  effect  of  a  special  verdict." 

With  the  exception  of  the  power  to  render  judgment  and 
issue  execution,  it  would  seem  the  referees  possessed  all  the 
authority  of  the  court  who  appointed  them,  to  hear  and  de- 
cide upon  the  matters  submitted. 

It  is  well  settled  that  where  a  trust  or  authority  is  delegat 
ed  to  several  persons  for  mere  private  purposes,  the  concur^ 
rence  of  all  is  necessary  to    its     due    execution.       Kyd     on 
Awards,  106;  6    Johns.  40,  Green   v.   Miller;    5    Ohio.    489, 
Toung  V.  Buckingham:  Co.  Litt.  181  b. 

But  when  the  power  conferred  is  of  a  public  nature,  or 
to  decide  a  question  judicially,  a  majority  of  those  vested 
with  authority  may  determine  the  question,  though  as  a  gen- 
eral rule  all  ought  to  be  present  to  hear  the  proofs  and  argu- 
ments adduced  by  the  parties  interested.  1  Bos.  &  Pul. 
229,  Grindley  v.  Barker;  2d  lb.  31.  Cook  v.  Loveland;  1 
Johns.  500,  Orvis  v.  Thompson;  3  T.  R.  592,  Rex  v.  Beeston. 
.5  Ohio,  489.  supra.  In  this  last  case,  our  supreme  court  held, 
that  the  report  of  a  majority  of  the  commissioners  appointed 
by  the  court  of  common  pleas,  to  appraise  lands  condemned 
for  public  uses,  would  bind  the  minority,  and  justified  their 
decision  on  the  ground  the  power  conferred  was  of  a  public 
nature.     11  Ves.  158.  WatBon  v.  Duke  of  Northumberland. 

This  principle  regulates  the  action  of  every  judicial  tribn 
nal,  and  is  that  upon  which  the  right  of  the  majority  of  tho 
judges  to  determine  all  facts  litigated  before  them,  depends. 
The  organization  of  courts  is  but  the  deputation  of  power,  con 
fided  bv  the  government  of  th*»  r^ounfrr.  end  the  commission 
granted  to  tho^p  who  who  administer  the  law  contemplates,  not 
unanimity  In  the  opinions  of  all,  but  their  joint  award  only. 
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It  can  be  reqaired  of  jurors  alone,  that  thej  should  ail  agreo 
!>efore  a  verdict  can  be  rendered. 

We  tliink,  then,  that  the  report  of  a  majoritj  of  the  ref- 
erees, appointed  by  the  court,  is  their  judgment  under  the 
submission,  and  unless  it  is  set  aside  for  sufficient  cause,  will 
he  final  in  this  case. 

The  second  question  reserved,  must  be  examined  as  if  it 
were  now  made  to  the  general  teim,  upon  the  record  of  the  case 
determined  in  the  same  manner,  at  special  term;  if  no  ex- 
ception has  been  tai^en   to  the  competency  or  relevancy  of 
the  testimony  offei^ed  before  the  referees,  at  the  time  it  was 
offered,  and  properly  noted  upon  the  proceedings;  if  the  ref- 
erees themselves  have  not  been  requested  to  state  the  fact^ 
found  by  them,  and  their  conclusions  of  law  separately,  we 
suppose  their  award  can  not   be  re-examined,  set   aside,  or 
modified,  unless  the  error  appears  in  the  proceedings  them- 
selves; whether  they  rendered  a  larger    sum    than    the   evi- 
dence justified,  or  allowed  less  tto  the  successful  party  than 
he  might  properly  claim,  is  not  matter  for  our  con^sideration : 
we  must  leave  tbe  parties  where  we  find  them.     This  is  the 
course  pursued  by  the  New  York    courts^  under    their   code 
which  is  very  similar  to  ours.     Voo-rhea  prac.  295;  2  Code 
Rep.  148.  Smith  v.  Caswell;  11  Howard  P.  R.  412,  Lakin  v. 
N.  Y.  &  Erie  R.  R.  Co. 

Remanded  for  judgment  on  tbe  report. 


Wm.  R.  Morris  v.  DEvor  and  Rockwood  et  ai-. 

(No.  8,053.) 

L  When  a  mortgagor  Is  In  possession  and  allowed  to  carry  on  bis 
business  and  sell  from  the  stock  of  goods  covered  by  a  chattel  mort- 
gage, such  mortgage  will  be  void  as  against  creditors. 

t.  The  attendance  of  the  mortgagee  and  his  permission  to  the  mort- 
gagor to  make  a  sale  and  transfer  of  the  entire  stock  to  a  third  party 
Is  not  equivalent  to  a  taking  possession  of  the  goods  by  the  mortgagM». 
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General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term  of  March,  A.  D.  1858,  rendered  by 
Gholsan,  J.,  against  the  plaintiff  in  error.  The  errors  claimed 
were  that  the  finding  of  the  court  was  against  the  law  and 
(he  evidence.  The  action  below  was  in  the  nature  of  re- 
plevin, to  recover  possession  of  certain  goods  and  chattels. 
Both  parties  claimed  under  a  common  eouroe  of  title,  viz: 
(loodloe  Pendery  and  wife.  The  plaintiff  as  mortgagee,  the 
defendants,  Devou  &  Rockwood,  as  judgment  creditors. 

The  facts,  as  they  appeared  in  the  pleadings  and  evidence, 
were  these:  Pendery  aad  wife  as  early  as  January,  1856, 
were  engaged  in  a  retail  fancy  and  millery  business  at 
store.  No.  76  Fifth  street,  and  were  in  the  habit  of  giving 
their  joint  notes  for  purchases.  Morris  made  them  some  ad- 
vances in  money,  and  became  responsible  as  surety  upon  their 
paper.  To  indemnify  him  they  gave  him  a  mortgage  upon 
their  stock  in  trade.  They  continued  in  the  business  as 
usual  until  October,  1856,  when  a  fresh  supply  of  goods  was 
bought,  the  old  mortgage  was  canceled  and  replaced  by 
another  covering  the  entire  stock.  The  business  continued  as 
before  until  October,  1857,  when  another  supply  of  goods  was 
obtained.  The  second  mortgage  was  surrendered,  and  a  new 
one  taken  as  before,  covering  the  entire  stock.  This  mort- 
gage was  dated  October  8,  1857,  and  was  filed  in  the  record- 
er's office  on  the  same  day.  It  recites  that  Morria  had  be 
come  indorser  and  guarantor  for  Pendery  and  wife  upon 
and  for  certain  liabilities  and  promissory  notes,  amounting 
in  all  to  about  $4,000.  and  is  conditioned  that  if  said  Pen- 
dery and  wife  shall,  as  the  same  become  doe,  pay  all  notes, 
debts  and  liabilities  for  which  said  Morris  is  indorser  or 
izuarantor  for  them  or  either  of  them,  and  all  renewals 
thereof,  and  all  notes  and  guaranties  that  shall  be  made 
by  said  Morris,  etc.,  then  the  instrument  shaJ]  become  void. 
Provided,  that  until  default  shall  be  made  In  the  payment  of 
any  of  said  notes.  It  should  be  lawful  for  said  Pendery  and 
wife  to  "retain  possession  of  the  said  chattels  and  effects 


220  SUPERIOR  COURT  OP  CINCINNATI. 

William  R.  Morris  v.  Devou  &  Rockwood  et  al. 

and  to  use  and  enjoy  the  same  without  any  denial  or  molesta- 
tion by  the  said  Morris  or  his  representatives." 

Nothing  was  said  between  the  parties  further  than  the 
terms  of  the  mortgage  ex[>ressed  or  implied.  What  the 
value  of  the  stock  then  was  does  not  appear.  Pender? 
and  wife  conducted  business  in  all  respects  as  though  oo 
mortgage  had  been  made.  Selling  out  the  stock  and 
receiving  the  proceeds  with  the  knowledge  of  Morris  and 
without  objection,  until  December  22,  1857,  when  Pendery 
with  the  assent  of  Morris  made  an  arrangement  for  the 
sale  of  the  entire  stock  to  one  Fenis,  upon  what  terms  does 
not  appear.  But  it  was  to  have  been  consummated  on 
January  1,  1858.  It  was  not  then  consummated,  but  the 
stock  was  still  in  the  possession  and  under  the  control  of 
Pendery  and  wife  until  the  6th  of  Janaar;r,  whm  that  por 
tion  of  it  now  in  controversy  was  levied  upon  by  the  defen 
dant  Moore  by  virtue  of  an  execution,  in  favar  of  Devou  & 
Rockwood  against  Pendery  and  wife,  issued  upon  a  judg 
ment  in  their  favor  rendered  by  Squire  Chidsey,  the  30tb 
November,  1857,  for  $76  and  cost,  and  he  took  possession  under 
his  levy.  Afterwards  Ferris  came  to  complete  his  purchase 
but  found  the  goods  in  possession  of  the  constable  At  this 
rime  the  liability  of  Morris  for  Pendery  and  wife  was  about 
$3,000.  He  had  never  taken  possession  of  the  goods,  nor 
exercised  any  act  of  ownership  over  them  except  in  uniting 
in  the  agreement  for  sale  made  with  Ferris,  and  on  a  former 
occasion  refusing  to  ratify  a  similar  sale  made  by  Pendery. 
At  what  time  the  debt  to  Devou  &  Rockwood  was  contracted 
floes  not  appear;  nor  what  was  the  p^e^ious  condition  of 
Pendery  further  than  that  on  a  former  execution,  issued  on 
the  judgment  of  Devon  &  Rockwood,  a  return  had  been  made 
of  "no  goods  and  chattels  found,"  etc. 

On  this  state  of  facts  the  court  found  that  the  right  of 
property  was  in  the  defendant  Moore  for  the  use  of  Devou  & 
Rockwood  to  the  amount  due  upan  the  execution,  and 
accordingly  entered  up  judgment  in  their  favor  for  said  sum 
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and  iiitei*eflt  being  in  all  9180;  which  finding  and  judgment 
are  claimed  to  be  contrary  to  law  and  evidence. 

Tilden  &  Rairden,  for  plaintiff  in  error. 

W.  M.  Dicksea,  for  defendants  in  error. 

Spencer,  J.,  gave  the  decision  of  the  court. 

It  is  Impossible  to  distinguish  this  case,  in  principle  if  in 
letter,  from  that  of  Goodenough  v.  Harris,  decided  by  this 
court  in  general  term,  October,  1855,  or  from  that  of  Collins 
T.  Mjers,  16  Ohio,  547.  In  the  latter  of  which  it  was  held, 
that  a  mortgage  of  a  stock  of  goods,  when  possession  was 
left  with  the  mortgagor,  accompanied  with  a  power  of  sale 
in  him,  was  void,  not  only  as  against  judgment  creditors, 
but  as  against  a  general  assignment  in  trust  for  creditors; 
and  in  the  former  of  which  we  held  that,  a  similar  mortgage 
leaving  possession  in  the  mortgagor,  accompanied  by  a  parol 
agreement  auihorizing  the  mortgagor  to  sell  and  apply  the 

proceeds  in  payment  of  the  mortgage  debt,  was  void  as  against 
subsequent  rreditors,  who  had  obtained  judgment  and  levied 
upon  the  property  mortgaged  before  any  actual  possession 
taken  out  of  it  by  the  mortgagee.  These  cases  were  not  pre- 
dicated upon  the  ground  of  fraud  in  fact  as  between  the 
parties.  For  in  truth  the  transaction  was  considered  to  have 
been  made  in  good  faith.  But  upon  the  ground  that  the 
transaction  was  inconsistent  with  itself;  that  the  power  of 
■ale  enabled  the  mortgagor  to  strike  down  the  security,  at 
any  moment,  and  was  therefore  inconsistent  with  the  idea 
of  security,  but  should  rather  be  regarded  as  a  ward  to  keep 
off  creditors.  <So  long  then  as  fhis  power  exists,  the  mort 
gage,  aa  aitainst  creditors,  is  inoperative,  and  the  property  may 
be  taken  in  execution;  as  was  said  in  the  case  of  Collins  v. 
Myers,  for  as  much  as  the  mortcragor  might  have  satisfied 
and  paid  off  the  debt,  so  the  creditor  may  take  in  execution 
and  pay  himself  off,  for  it  is  against  the  policy  of  the  law 
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that  the  debtor  shall  treat  the  security  as  existing  or  not  at 
his  own  option. 

There  is  nothing  opposed  to  this  doctrine  in  the  still  later 
case  of  Chapman  v.  Weimer  et  al.,  4  O.  S.  481,  where  it  was 
held,  that  such  a  mortgage  was  good,  after  the  mortgagee 
had  taken  pos.session,  as  against  a  judgment  creditor. 

The  substance  of  these  decisions  is,  that  taking -the  whole 
transaction  together  it  amounts  not  to  an  absolute  security 
as  against  creditors,  but  as  an  agreement  for  a  security  which 
becomes  absolute  upon  the  taking  possession  by  the  mortgagee, 
but  until  such  possession  is  taken  there  is  no  such  absolute 
security. 

Here,  it  is  in  evidence: 

1.  That  there  had  been  two  prior  and  Kimilar  mortgages 
upon  the  moving  stock;  that  notwithstanding  these  mortgages 
the  mortgagor  continued  in  possession  and  sold  without  regard 
to  them;  that  in  the  mortgages  i^  contained  an  agreement  that 
until  default  the  mortgagor  shall  use  and  enjoy  without  denial 
or  molestation  by  the  mortgagee. 

Now  the  only  use  and  enjoyment  that  could  be  beneficial 
to  the  mortgagor  was  the  right  to  sell,  i.  €.,  to  use  as  in  times 
past. 

We  think  that  here  is  an  express  power  in  the  mortgagors 
to  sell. 

2.  If  not,  there  is  one  clearly  implied  from  the  course  of 
business  pursued  by  the  mortgagors,  with  the  assent  and 
knowledge  of  the  mortgagee. 

Lastly.  The  mortgagee  never  took  possession  and  had  no 
ownership  at  the  time  of  levy. 

The  attempt  to  unite  In  the  sale,  though  it  amounted  to  a 
claim  of  ownership,  was  not  the  taking  possession  nor  did 
it  place  the  plaintiff  in  such  a  position  as  to  render  his  security 
complete  as  against  creditors  seizing  the  property. 

Judgment  affirmed. 
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Alexander  McKenzle  t.  The  Washington  Life  Insurance  Company. 

Alsxander  McKenzie  v.  The  Washington  Life  Insur- 
ance Company. 

(N6.  2.596.) 

1.  An  answer  under  the  code  is  not  evidence,  but  is  a  pleading  to  be 
verified  by  the  afiS davit  of  the  belief  of  the  party  that  the  facts  therein 
stated  are  true. 

2.  A  genera]  denial  must  be  considered  as  tantamount  to  a  statement 
that  the  facts  alleged  in  the  petition  did  not  occur.  A  statement  that 
the  party  has  no  knowledge  on  the  subject,  and  therefore  denies,  is 
not  improper. 

Special  Term. — Action  upon  a  policy  of  insurance  alleged 
to  have  been  assigned  to  plaintiff;  defendant  states  that  it 
has  no  knowledge  of  such  assignment,  and  therefore  denies 
that  such  assignment  was  made.  Plaintiff  files  a  motion  to 
strike  the  allegation  and  denial  from  the  answer. 

Kebler  &  Force  and  Washington  Van  Hamm,  for  plaintiff. 
Bates  A  Scarborough,  for  defendant. 

Gholson,  J.  An  answer  under  onr  present  system  of 
practice  is  not  evidence — it  is  not  required  for  the  purpose 
of  discovery — but  is  a  pleading,  and  is  required  to  be  verified 
bv  an  affidavit  of  the  belief  of  the  defendant  th«ut  the  facts 
stated  in  it  are  true.  The  answer  is  required  to  contain  a 
general  or  specific  denial  of  every  fact  in  the  petition,  con- 
troverted by  the  defendant.  What  shall  be  considered  a 
general,  and  what  a  specific  denial,  is  not  defined  in  the 
code. 

When  an  answer  contains,  as  it  may.  a  general  denial 
without  more,  and  an  affidavit  is  made,  that  the  facts  stated 
in  it  are  believed  to  be  true,  this  must  be  considered  as  tan 
tamonnt  to  a  rtatement  that  the  facts  alleged  in  the  petition 
did  net  occur;  and  this  is  a  negatire  fact  But  it  may  be 
that   the  defendant  has   no   knowledge  and   no  information 
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on   which  he  can  found  a  belief,  and   is  he  then  bound  to 
admit  the  truth  of  what  is  alleged?     1  think  not;  and,  in 
such  a  case,  it  seems  to  me  the  onlj  course  is  to  state,  specifi- 
cally,   that    he    has    no    knowledge    on    the    subject,    and. 
therefore,  denies.     His  affidavit,  then,  is  as  to  the  fact  of  his 
want  of  knowledge  or  information  on  the  subject,  and  this 
justifies  him  in  interposing  a  denial.     If  this  were  not  so  it 
would  place  a  defendant,  called  upon  to  respond  to  a  matter 
of  which  he  never  before  heard,  In  an  awkward  predicament. 
I  have  had  occasion  to  reflect  on  this  subject  several  times, 
since  the  adoption  of  the  code,  and  have  always  arrived  at  this 
conclusion;  and  such,  I  think,  is  now  ihe  usual  practice.     It 
seems  to  follow  from  the  very  necessity  of  the  case. 

For  these  reasons,  the  motion  to  strike  out  the  portion  of 
the  answer  referred  to  will  be  overruled. 

Motion  overruled. 


A.  0.  Bran.xon,  .\ssignee.  etc.  v.  Daniel   Brannon  et   al. 

(No    8.996.) 

A.  O.  8..  being  m  embarrassed  circumetanceB.  and  to  contemplatioc  ot 
Insolvency,  executed  and  delivered,  in  l^ulsville,  Kentucky,  an  ln> 
strument  purporting  to  be  a  mortgage  to  N.  D.  S.  et  al.  conveying  a 
large  amount  of  real  estate  in  Cincinnati.  Ohio,  to  secure  certain 
Indorsements  of  said  N.  D.  S.  et  aL.  as  individuals  and  firms,  upon 
notes,  drafts,  etc.;  but  there  is  no  note  or  obligation  npon  wbicb 
said  parties  are  Jointly  liable.  The  instrument  has  neither  aeal  nor 
scrawl  annexed  to  the  signature  of  the  grantor,  nor  was  it  acknowl- 
edged by  him:  but  on  the  day  of  Its  execution,  thd  two  subscribing 
witnesses  appeared  before  a  commissioner  (appointed  by  the  gov- 
ernor of  Ohio  to  take  the  acknowledgment  of  deeds  and  other  instm- 
ment»  of  writing,  in  Kentucky,  to  be  recorded  and  used  in  Ohioj. 
and  made  oath  that  ihey  were  called  on  by  the  grantor  to  witness  his 
signature  and  acknowledgment  to  the  deed,  and  that  they  did  so 
witness  the  same  at  his  request— ail  of  which  Is  duly  certified  by 
said  commissioner,  under  his  seal  of  ofllce.  This  Instrument  was  duly 
left  for  record  in  the  recorder's  office,  at  Cincinnati,  in  Hamllioii 
county. 
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On  the  next  day  after  tbe  execution  of  the  foregoing  described  deed, 
the  grantor,  at  LoiiieviUe,  executed  deeds  of  conveyance  and  as- 
signment to  the  plain tifp  of  all  his  property,  real  and  personal,  in 
Louisville  and  Cincinnati,  in  trust  for  the  equal  benefit  of  his  credit- 
ors, which  deeds  were  duly  recorded  in  L^iuisvllle  and  Cincinnati. 
The  plaintiff  was  not  only  ac  attesting  witness  to  the  mortgage,  but 
had  actual  notice  of  it,  before  taking  the  deed  of  assignment.    Held: 

1.  That  the  instrument  of  mortgage,  although  executed  In  Kentucky, 
was  not  so  'executed  as.  by  the  laws  of  Kentucky,  to  entitle  it  to 
be  recorded;  nor  was  it  •xecuted  in  conformity  with  the  provisions 
of  law  for  the  execution  of  deeds  within  the  State  of  Ohio,  and  Is  o"^ 
no  validity  as  against  the  plaintiff.  That  in  Ohio  no  deed  or  mortgage 
can  be  properly  recorded,  unles?  it  be  properly  executed  and  ac- 
knowledged or  proven;  that  mortgages  take  effect  only  from  the  time 
of  being  delivered  for  record,  as  against  all  persons  having  or  ac- 
quiring an  Interest  In  the  property,  except  the  mortgagor,  and  that 
without  regard  to  the  question  of  notice. 

2.  That  th«>  act  entitled,  "an  act  to  authorize  the  governor  to  appoint 
cooBn'Issioners  to  take  acknowledgments  of  deeds  or  other  contracts, 
and  depositions,  m  other  States,"  requires  the  acknowledgment  or 
proof  of  such  instruments  to  be  taken  according  to  the  law  of  the 
Stste  of  Ohio;  the  object  of  this  law  being  to  furnish  facilities  for 
taking  such  acknowledgment  or  proof  in  other  States  and  countries. 

Special  Term. — Action  to  quiet  title  tc  certain  real  estate 
in  Cincinnati,  in  favor  of  the  plaintiff  as  general  assignee, 
for  the  benefit  of  creditors  as  against  certain  mortgagees.  The 
case  was  submitted  to  the  court  for  decision  upon  the  facts 
set  forth  in  the  petition  and  answer^,  and  agreed  upon  at  the 
hearing.  From  which  it  appears,  that  on  the  12th  dav  of 
January,  1858.  Abraham  O.  Smith,  a  resident  of  the  State 
of  Kentucky,  being  in  embarrassed  circumstances,  and  in 
contemplation  of  insolvency,  executed  and  delivered,  in 
Ix)tfisville.  in  said  State,  an  Instrument  purporting  to  be  a 
mortgage,  to  the  defendants.  N.  D.  Smith,  N.  J.  Smith, 
Jacob  Smith,  and  Charles  O.  Smith,  conveying  a  large 
amount  of  real  estate  In  the  city  of  Cincinnati,  Ohio,  by  the 
terms  of  which  it  is  recited,  that  whereas  said  N.  D.  Smith 
and  Jacob  Smith,  composing  the  f^rm  of  Jacob  Smith  &  Co.: 
N.  D.  Smith  and  Charles  O.  Smith,  composing  the  firm  of 
N.  D.  Smith  *  O.;  and  N.  J.  Smith  and  Charles  O,  Smith. 

15 
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individually,  have  severally  and  respectively  iDdorsed  varioua 
biliri,  drafts,  and  acceptances  for  iSmith  &  Borland,  Smith, 
Russell  &  Co.^  and  Abraham  O.  Smith,  individually,  and  are 
respectively  bound  thus:  "The  said  N.  J.  Smith  is  my  surety 
on  a  note  to  Griffin  Kelly  for  |10,886,  due  7th  January,  1857; 
and  said  N.  J.  Smith  and  Charles  O.  Smith  are  my  sureti«*s 
on  a  note  to  said  Griffin  Kelly,  for  |12,985,  due  April  11th, 
1857;  the  lirm  of  N.  D.  Smith  &  Co.  are  bound  on  sundry 
notes  and  drafts  of  Smith  &,  Rowland,  for  several  large 
amounts  (specially  described);  Jacob  Smith  &  Co.  are  bound 
as  indorsers  for  several  large  amounts  (also  specially  de 
scribed);  Jacob  Smith  &  Co.  and  N.  D.  Smith  &  Go.  are  also 
bound  as  indorsers  on  sundry  bills  (likewise  specially  de 
'scribed):  N.  D.  Smith  &  Co.  and  N.  J.  Smith  are  liable  as 
indorsers,  for  Jf2,942,  due  February  11th,  1858.  (and  on 
sundry  other  drafts);  N.  D.  Smith  on  a  certain  described 
note:  Now,  to  secure  said  persons  individually  and  as  tirm^. 
growing  out  of  any  and  all  of  said  indorsements,  as  afore 
said,"  etc.,  "I  do  hereby  mortgage  to  them  and  each  of 
them  all  my  real  estate  in  the  city  of  Cincinnati,  described," 
etc.  "The  right  and  title  to  the  same,  the  said  A.  O.  Smith 
doth  hereby  agree  to  warrant  and  defend  unto  the  said  Jacob 
Smith,  N.  D,  Smith,  N.  J.  Smith,  and  Charles  O.  Smith, 
against  all  claims.  But  when  A.  O.  Smith  shall  cause  the 
above  named  debts  and  liabilities  to  be  paid  off,  and  said 
indoreers  discharged  therefrom,"  etc.,  "then  this  mortgage 
shall  cease,"  etc.  In  testimony  whereof,  the  said  A.  O. 
Smith  hatb  herebv  set  his  hand  and  seal,  the  12th  dav  of 
January,  1S58,  at  the  city  of  Louisville. 

(Signed)  A.  O.  SMITH 

** Attest:     A.  O.  Brannon, 
"Geo.  F.  Barret." 

It  has  neither  seal  nor  scroll  annexed  to  the  signature  of 

the  grantor,   nor  was  it  acknowledged   by  him;  but  on  the 

ay  of  its  execution,  the  two  subscribing  witness(»s  appeared 

before  J.  J.   Dozier  (a  commissioner  appointed   by   the  gov 

ernor  of  Ohio,   to   take  the   acknowledgment   and    proof  of 
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deeds  and  other  instruments  of  writing  in  the  State  of  Ken- 
tucky, to  be  recorded  and  used  in  the  State  of  Ohio),  and 
made  oath  that  they  were  called  on  by  A.  O.  Smith  to  wit- 
ness his  signature  and  acknowledgment  to  a  deed,  and  that 
they  did  so  witness  the  same,  at  bis  request;  all  which  is 
duly  certified  upon  said  instrument  by  said  commissioner, 
finder  his  seal  of  office. 

This  instrument  was  duly  left  for  record  in  the  recorder's 
office  of  Hamilton  county,  on  the  13th  day  of  January,  1858 
M  12  o'  clock,  m. 

On  the  12th  day  of  January,  1858,  Daniel  Brannon  caused 
writs  of  attachment  to  be  issued  out  of  this  court,  which 
were  levied  upon  said  property,  but  the  same  have  since 
been  dismissed,  on  motion,  after  hearing,  in  general  term. 
On  the  I3th  day  of  said  January,  A.  O.  Smith  executed  a 
deed  of  conveyance  and  assignment,  in  the  State  of  Ken- 
tucky,  of  all  his  property,  real  and  personal,  to  the  plaintiff, 
in  trust  for  the  eoual  benefit  of  his  creditors;  and  also  on 
the  same  day,  executed  another  deed  to  the  plaintiff  of  all 
the  property  in  the  dty  of  Cincinnati,  upon  the  same  trusts, 
which  was  duly  recorded.  The  plaintiff  was  not  only  an 
attesting  witness  to  the  mortgage,  but  had  actual  notice  of  it, 
before  taking  the  deed  of  assignment. 

Groesbeck  k  Thompson,  for  plaintiff. 

King  A  Anderson,  for  defendants. 

Spentkr.  J.  On  the  part  of  the  plaintiff,  it  is  claimed  that 
this  instrument  ef  mortgapp,  although  executed  in  Kentucky, 
was  not  so  executed  as  to  entitle  it  to  be  recorded  by  the 
laws  of  Kentucky,  nor  was  it  executed  in  conformity  witli 
the  laws  of  Ohio,  and  is.  therefore,  of  no  validity  as  against 
the  plaintiff;  wherefore  he  asks  that  it  may  be  declared  of 
no  effect  as  against  him,  and  his  title  quieted. 

On  the  part  of  the  defendants,  ft  is  insisted  that  said 
mortgage  was  duly  executed  in  conformity  with  the  Inwp.  of 
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Kenluckj.  That  the  defendants,  at  the  time  af  executing 
the  same,  were  liable  aa  indoraers  for  A.  O.  Bmith,  in  a  sum 
exceeding  |dO,000;  that  some  of  the  defendants  have  since 
paid  a  portion  of  these  liabilities,  to  the  amount  sf  upward 
of  112.000,  and  have  been  sued  for  pajmeat  of  some  |31.00(^ 
additional. 

Defendants  claim  that  plaintiff  gave  no  value  for  the  con- 
veyance to  him,  but  that  it  was  merelj  executed  to  secure 
creditors,  and  that  forasmuch  as  plaintiff  had  notice  of  the 
mortgage,  he  has  no  et|uity  against  it. 

There  is  nothing  in  the  framework  of  the  petition  seek- 
ing to  charge  the  property  in  the  hands  of  defendants,  (as- 
suming the  m(»rtgage  to  be  effective)  as  being  conveyed  in 
trust  for  the  benefit  of  all  the  creditors.  But  such  a  claim 
has  been  made  in  the  argument,  on  the  hearing,  and  if  neces 
sary  so  to  do,  we  are  authorized  to  allow  an  aaaendment  to 
llie  petition  for  that  purpose.  It  was  further  claimed  in  ar 
guraent.  on  the  part  of  the  plaintiff,  that  by  a  statute  of 
Kentucky,  in  force  when  the  mortgage  was  executed,  it  became, 
ipso  facto,  an  assignment  in  trust  for  the  equal  benefit  of  all 
the  creditors,  and  that  effect  must  be  given  to  it  in  Ohio* 
agreeably  to  the  laws  of  Kf-ntucky. 

The  only  evidence  we  have,  as  to  the  laws  of  Kentucky, 
in  relation  to  the  execution  of  deeds  and  mortgages,  is  found 
in  the  "Revised  Statutes  of  Kentucky,"  tijle— "Convey- 
ances;"—Chapter  XXIV,  pp.  19«  to  202.  Section  1  pre- 
vides  that  "no  seal,  scroll,  or  indputation  shall  be  necessarv  to 
give  effect  to  a  deed,  except  (\l  be)  the  deed  of  a  corpora 
tion."  Section  11.  **No  deed  of  trust  or  mortgage  shall  be 
valid  against  a  purchaser  for  a  valuable  consideration,  with- 
out notice  thereof,  or  against  arij  creditor,  until  snch  deed 
shall  be  acknowledged  or  proved  according  t#  law,  and  lodged 
for  record." 

Section  16.  '^Deeds  executed  in  this  State."  etc.,  may  be 
admitted  to  record.  1st.  On  the  acknowledgment  before  the 
proper  clerk,  by  the  party  making  the  deed;  or  2d,  by  the 
proof  of  two  subscribing  witnesses,  etc;  or  6tk,  m  the  cc 
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cate  of  a  clerk  of  a  county  court  of  this  State,  that  the  same 
had  been  acknowledged  or  proved  before  him,  as  required 
by  this  section." 

Section  24  provides  that  "the  clerk  of  each  county  court 
flhall  record  all  instruments  of  writing  embraced  in  any  sec- 
tion of  this  chapter  which  shall  be  lodged  for  record,  properly 
certified,  or  which  shalFbe  acknowledged  or  proved  before  him 
as  required  by  law." 

The  law  of  Kentucky  in  regard  to  fraudulent  aaaignments, 
in  trust  for  creditors,  etc.,  (Laws  of  Kentucky  for  '56,  107), 
provides:  Sectioa  1.  "That  every  sale,  mortgage  or  assign- 
ment, which  shall  be  made  by  debtors  in  contemplation  of 
insolvency,  and  with  the  design  to  prefer  one  or  more  credi- 
tors, to  the  exclusion,  in  whole  or  in  part,  of  others,  shall 
operate  as  an  assignment  and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  inure  to  the  benefit  of  all  his 
creditors,"  etc. — "excepting  any  mortgage  made  in  good 
faith,  to  secure  any  debt  or  liability,  contracted  simultaneously 
with  such  mortgage,  and  lodged  for  record,  within  thirty  days 
after  its  execution."  The  other  sections  of  the  statute  provide 
how  such  trusts  shall  be  wound  up,  etc. 

t.  Tt  is  not  necessary  to  consider  what  would  have  been 
the  effect  of  this  mortgage,  had  it  embraced  lands  within 
the  State  of  TCentucky,  under  the  statute  just  cited.  The 
property  embraced  in  the  mortgage  is  situate  wholly  within 
the  State  ot  Ohio,  and  it  is  plain  that  the  law  of  Kentucky 
was  intended  only  to  apply  to  property  within  that  State. 
such  property  as  could  b^  admiuistered  upon  by  her  courts 
of  justice.  The  law  of  Kentuekv  mar  control  contracts 
made  within  that  State;  to  be  ex(*cuted  and  enforced  within 
her  borders;  or  may  declare  the  effect  of  such';  it  has  no  extra 
territorial  operation;  it  can  not  act  upon  property  beyond 
her  Jurisdiction,  nor  prevent  parties  from  controlling  property 
In  other  States,  agreeably  to  the  laws  of  such  States.  It 
-will  hardly  be  contended  that  if  A.  O.  Smith  had  possessed 
other  property  In  Cincinnati,  not  embraced  in  the  mortgage. 
that  that  would  have  also  passed  to  the  mortgagee,  as  general 
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a8«i$^nce,  by  virtue  of  the  statute  of  Kentucky;  and  yet  such, 
undoubtedly,  would  be  the  operation  of  the  instrument  Id 
Kentucky. 

II.  Nor  is  it  absolutely  necessary  to  decide  whether  this 
mortgage  (assuming  it  to  hare  been  properly  executed  and 
recorded)  is  to  be  regarded  under  the  statute  of  Ohio  as  a 
conveyance  in  trust  for  the  equal  benefit  of  all  the  creditors 
of  A.  O.  Smith;  though  such  would  seem  to  me  to  be  it<» 
legal  effect.  The  statute  declares  (3  Gurwen,  2239)  that 
"all  assignments  of  property  in  trust,  which  shall  be  made 
by  debtors  to  trustees,  in  contemplation  of  insolvency,  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion  of 
others,  shall  be  held  to  inure  to  the  benefit  of  all/'  eto. 

Ilere  we  have  an  undoubted  case  of  insolvency,  contem- 
plated by  both  parties  to  the  mortgage;  a  conveyance  made 
with  a  view  to  give  preference  to  the  mortgagees  over  other 
creditors;  and  the  only  requisite  left  to  bring  the  case  within 
the  statute  is,  to  declare  that  this  is  a  conveyance  in  trust.     In 
the  case  of  Harkrader,  Crane  et  al.  v.  Leiby,  4  O.  S.  603,  it  wa» 
held  that  as  to  the  form  of  the  conveyance,  or  assignment,  it 
might   be   made  as   well    by   way   of   mortgage,  to  secure  a 
debt  justly  due,  as  by  an  absolute  conveyance.      The  ques- 
tion to  be  decided  in  all  such  cases  was«  had  the  mortgagee 
an  interest  for  any  other  party  than  himself — did    he    hold 
upon  a  trust,  which  either  a  third  party,  or  the  mortgagee 
himself  co<uld  control?    If  he  did  the  statute  applied  (ibid. 
609,  G18.)    How  is  it  in  the  case  before  us?    The  convey- 
ance is  made  to  four  individuals,  to  bold  '^to  them  and  each 
of  them,"  (t.  c.  jointly  and  severally)  "to  secure  said  persons 
individually,   and   as   firms   in   their   liabilities,"   etc.    Now, 
there    is   no   indebtedness    specified    in    this    instrument,    in 
which  all  the  parties  are  jointly  liable,  nor  in  which  they  are 
severally  liable;  and  if  there  was,  or  such  indebtedness  might 
sub8e<|uently  have  arisen,  yet  the  paper  specified  was  neither 
Joint  nor  several,  but  such  as  some  of  the  parties  were  liable 
upon  as  individuals,  some  as  individuals  and  firms  jointly^ 
and  some  as  firms  jointly,  in  no  case  embracing  all.     It  fol- 
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lows  that  so  far  as  the  conveyaiice  is  joints  they  held  in  trust 
far  each;  and  so  far  as  it  was  several,  each  held  in  trust  for 
ail — not  each  separately,  until  his  single  debt  was  paid,  or 
each  in  proportion  only  to  his  single  debt,  but  all  jointly  as 
well  as  severally,  until  the  debts  of  each  and  all  were  paid; 
so  that  should  the  debt  of  any  one  be  paid  in  full,  his  inter- 
est in  the  propei*ty  did  sot  thereby  cease,  but  he  still  con- 
tinued to  hold  as  trustee  for  the  others;  and  as  such  trustee 
he  would  be  held  to  an  account  by  the  others,  or  by  the 
mortfcagor  himself.  This  brings  the  eonveyance  within  the 
srarute. 

But  I  have  said  this  point  need  not  be  decided.  The  view 
which  I  have  taken  of  the  main  question  in  the  case  renders  it 
uaaecesiiarv. 

III.  That  question  is,  whether  the  instrument  executed  in 
Kentucky  has  any  operation  or  effect  against  the  conveyance 
to  the  plaintiiT. 

By   the   law   of  Ohio  for   the  execution,  etc.   of  deeds,  3 
Curwen,  2448,  section  1,  deeds,  mortgages  and  other  instru- 
ments   for    the   conveyance    of    lands,    executed    within    the 
State,  are  required  to  be  signed,  sealed,  attested  by  two  wit- 
nesses, and  acknowledged  before  some  proper  officer  appointed 
by  law.      The  fifth   section  declares  that  ''all  deeds,  mort- 
gages, etc.,  for  the  conveyance  or  incumbrance  of  any  lands, 
etc.,  situate  within  this  State,  executed  and  acknowledged, 
etc..  or  proves   in  any  other  State,  territory  or  country,  in* 
e#nformity  with  the  laws  of  such  State,  territory  or  country, 
or  in  conformity  with  the  4aws  of  this  State,  shall   be  as 
valid  as  if  executed  within  this  Btate  in  conformity  with  the 
forcg#»1ng  provisions  of  this  act;"  and  the  seventh   section 
declared   that    "nil    mortgages    executed    agreeably    to    the 
provisions  of  this  act,  shall  he  recorded,  etc.,  and  shall  take 
effect  from  the  time  when  the  same  are  recorded,"  etc. 

It  follows  from  the  seventh  section,  and  has  been  so  de- 
cided, 1st.  That  no  deed  or  mortgage  can  be  properly  re 
corded,   unless   it   be  in   all   respects  properly   executed  and 
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acknowledged,  or  proven.  Lessee  of  Johnston  ▼.  Haines,  2 
Ohio  55;  White  v.  Denman,  16  Ohio  59;  and  2nd.  That 
mortgages  take  eflfect  only  from  the  time  of  being  delivered 
for  record,  as  against  all  persona  having  or  acquiring  an  in- 
terest in  the  property,  except  the  mortgagor,  and  that, 
without  regard  to  the  question  of  notice;  Ist — ^As  against  a 
subsequent  mortgagee,  with  notice,  Stansell  v.  Roberts,  13 
Ohio  148;  Mayham  v.  Coombs,  14  lb.  428.  2nd — As  against 
a  mere  judgment  creditor,  with  notice,  White  v.  Duncan,  16 
Ohio  59.  3d.  Whether  the  mortgage  be  legal  or  equitable, 
4  O.  S,  45;  or  whether  the  judgment  be  recovered  after  the 
date  and  record  of  the  mortgage,  if  the  first  day  of  the  term 
intervenes  between  the  date  and  record  of  the  mortgage, 
Jackson  v.  Luce,  14  Ohio  514.  4th — As  against  an  assignee 
holding  for  the  benefit  of  creditors  at  large,  Bloam  et  al.  v. 
Noggle  et  al.,  4  O.  S.  45. 

In  all  these  cases  the  question  of  notice  has  been  held  in&- 
material — the  doctrine  of  equity  in  that  regard  not  applying, 
but  the  statute  requires  the  recording  of  the  instrument  as 
part  of  its  execution,  and  is  peremptory  in  its  terms,  declar- 
ing that  mortgages  shall  take  effect  only  from  the  time  when 
presented  for  record,  4  O.  8.  52-3.  All  creditors  in  such  cases 
are  said  to  have  equal  equities  to  proeure  payment  for  their 
debts;  per  Hitchcock,  I.  14  Ohio  428,  Bop. 

These  cases,  and  especially  that  of  Bloom  st  al.  v.  Noggle 
ft  al.,  4  O.  S.  45,  settle  the  objections  raised  by  the  defend- 
ants' counseK  that  the  plaintiff  is  a  voluntary  assignee,  and 
■•t  a  purchaser  for  value,  and  4hat  if  a  purchaser  he  had 
■•tice  of  the  prior  equities. 

The  only  remaining  question  is:  Was  this  mortgage 
property  executed  and  acknowledged  or  proven,  so  as  to  be 
recorded? 

It  is  clearly  not  executed  in  accordance  with  the  pro- 
visions of  law  for  the  execution  of  deed«  within  the  State  of 
Ohio,  because.  1st:  It  has  not  the  seal  of  the  grantor  affixed; 
and,  2d:  It  was  not  acknowledged  by  him  before  any  officer 
appointed  by  law  for  that  purpose.    Was  it,  then,  executed 
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agreeably  to- the  laws  of  Kentucky,  when  received.  It  ap- 
pears from  the  statutes  of  Kentucky  already  quoted,  that  a 
seal  is  not  required  to  i^ive  validity  to  a  deed  or  mortgage,  nop 
as  between  the  parties  themselves,  is  it  necessary  that  a  deed 
should  be  acknowledged  or  proven.  But  as  against  subse- 
quent purchafiers,  without  notice,  and  creditors,  it  has  no 
effeoc,  until  recorded. 

To  «:>ntitle  '^  deed  or  mortgajje  to  be  recorded  in  Kentucky, 
it  isi  necessary  that  the  same  should  be  acknowledged  by  the 
xrantor,  or  proven  by  two  subscribing  witnesses;  and  where 
such  deed  is  executed  in  Kentucky,  the  only  officer  appointed 
by  law  to  take  such  acknowledgment,  or  proof,  is  the  clerk 
of  a  county  court.  Rere  there  is  no  such  acknowl- 
edgement or  proof;  and  of  consequence,  this  mortgage 
has  not  been  proven  or  acknowledged  agreeably  to  the 
laws  of  Kentucky,  and  conld  not  be  recorded  there.  If  it 
had  included  lands  situate  in  that  State.  It  is  not  a'  valid 
instrument,  therefore,  under  the  5th  and  7th  sections  of  the 
deeds  act. 

It  is  contended,  however,  on  the  part  of  the  defendants, 
that  although  not  executed  agreeably  to  the  laws  of  Ohio, 
nor  proven  agreeably  to  the  laws  of  Kentucky,  yet  this 
mortgage  was  executed  agreeably  to  the  law  of  Kentucky  and 
proven  agreeably  to  the  law  of  Ohio,  and  is  therefore  valid. 
This  position  iw  predicated  upon  the  [Provisions  of  an  act  en- 
titled '*an  act  to  authorize  the  governor  to  appoint  commission- 
ers to  take  acknowledgments  of  deeds  or  otber  contracts,  and 
depositions,  in  other  States,"  by  which  it  is  enacted,  section 
1.  **That  the  governor  shall  have  power  to  appoint  commis- 
sioners in  any  of  the  United  States,  with  authority  to  tak#k 
the  acknowledgment  and  proof  of  the  execution  of  any  deed 
or  other  caoveyance  or  lease,  of  any  lands  lying  in 
this  Btate,  or  of  any  contract,  letter  of  attorney,  or  any  other 
writing,  under  seal  or  not,  to  be  used  or  recorded  in  this  State." 
Section  2.  ^'Snch  acknowledgment  of  proof  so  taken  according 
to  the  laws  of  this  State,  and  certified  to  by  any  such  commis- 
sioner, under  his  seal  of  office,  annexed  to  or  indorsed  on  such 
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instrument,  shall  have  the  same  force  and  eflTfict,  as  if  the 
same  had  been  made  before  a  judge,  or  justice  of  the  peace,  or 
any  other  officer  authorized  to  perform  such  acts  in  this  State." 
Section  4.  That  such  commissioners  shall  take  an  oath  of 
office,  **well  and  faithfully  to  execute  and  perform  all  the  duties 
of  such  commissioner,  under  and  bv  virtue  of  the  laws  of  tiie 
State  of  Ohio."     Swan  Stat.  179. 

It  is  claimed  that  by  the  second  section  the  acknowled- 
ment  or  proof  is  to  be  taken  according  to  the  law  of  the  State 
where  made,  and  not  by  the  law  of  the  State  of  Ohio,  Hence 
the  use  of  the  word  '*the^'  in  the  first  part  of  the  section,  in 
contradistinction  to  the  word  "this"  in  the  latter  part.  The 
former  denoting  that  the  acknowledgment  or  proof  is  to  be 
taken  agreeably  to  the  law  of  the  State  where  taken,  and  the 
latter  that  its  elTect  shall  be  the  same  as  if  done  within  this 
State;  and  this  construction,  it  is  claimed,  is  necessary  to  give 
full  effect  to  aJl  the  words  of  the  section,  else  how  can  the  word» 
*'or  proof,"  as  applicable  to  deeds,  have  effect,  and  properly 
carry  out  the  intent? 

With  regard  to  the  verbal  criticism  on  the  use  of  the  word 
"the,"  it  does  not  indicate  any  particular  State  other  than  the 
one    spoken     of;    the    only    antecedent    (or    State    spoken 
of    in    the    singular    number)    j«    this    State,    or    the    State 
of    Ohio.      If    the    intention   had   been   to  describe  another 
State,  the     words     "sttch     State"     would     have     been     far 
more   precise,   or  the   **^tate    where   taken;"   and   this,   too, 
would    have    been    much    the    more    natural    mode    of    ex- 
pression.     If  the   words  •'or  proof"   are   properly  applicable 
to  deeds  only  for  the  conveyance,   ets.,   of   lands,    there   may 
he  some  foundation  for  this  claim;  because  there  was,  at  the 
passage  of  this  act,  no  law  in  existence,  nor  is  there  now,  au- 
thorizing "proof  of  deeds*'  to  be  taken,  and  therefore  these 
words  would  have  no  meaning,  unless  applied  to  the  law  of 
some  other  State. 

But  it  must  be  observed  that  a  large  variety  of  subjects 
is  embraced  in  the  first  section;  deeds,  leases,  contracts,  let- 
tors  of  attorney,  or   any    other    writing,  whether  under  seal 
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or  not,  to  be  used  or  recorded  in  the  State.  Of  all  these, 
acknowledgments  or  proof  may  be  taken,  as  the  subject  re- 
quires. If  there  be  an  account  against  the  estate  of  a  de- 
eeafied  person,  to  be  used  on  settlement  of  the  estate,  such 
account  may  be  proven  in  another  State,  before  a  commis- 
sioner. If  there  be  an  ax^count  for  work  and  labor,  or  ma- 
terials furnished  for  the  building  of  a  house  or  watercraft, 
the  same  may  be  attested  or  proven  in  another  State,  before 
a  commissioner,  with  a  view  to  its  being  recorded  in  Ohio,  in 
order  to  put  a  lien  upon  such  house  or  boat.  If  a  deed  for 
the  conveyance  of  land,  it  may  be  acknowledged  before  such 
commissioner.  Thus  all  the  words  of  the  section  become  fully 
applicable  and  necessat^. 

More  than  this,  if  the  expression,  "such  acknowledgment 
or  proof,"  related  to  deeds  only,  the  words,  "or  proof,"  are 
not  necessarily  meaningless,  as  applicable  to  the  lawA  of 
this  State.  The  same  expression  is  used  in  the  fifth  section 
of  the  deeds  act,  as  applicable  to  the  laws  of  Ohio.  Thus, 
"all  deedfl,  etc.,  executed  and  acknowledged  or  proved,  in  con- 
formity with  the  laws  of  such  State,  etc.,  or  in  conformity 
with  the  laws  of  this  State,  shall  be  as  valid,"  etc.;  and  yet 
it  has  been  seen  there  is  no  law  in  Ohio  for  the  proof  of  deeds. 
The  words  thus  used  are  of  general  import;  they  had  their 
origin  at  a  time  when  deeds  might  have  been  proven  under 
the  laws  of  Ohio,  and  contemplated  a  future  when  such  proof 
mav  be  allowed; 

There  is  nothing,  then,  in  the  particular  phraseology  of  the 
second  section  of  the  commissioner's  act  which  requires  the  con- 
struction put  upon  ft  by  the  defendant's  counsel. 

\Vhat,then,  wa«  the  object  of  this  statute?  and  what  does 
its  language  naturally  import?  It  should  first  be  observed 
that  the  language  of  the  act  is  not  in  the  alternative;  that 
is,  the  act  does  not  say,  "such  acknowledgment  or  proof  so 
taken,  according  to  the  laws  of  either  this  or  some  other  State, 
shall  have  force  and  effect,"  etc.,  but  according  to  the  laws 
of  the  State,  meaning  some  one  only.  If  one  only,  then 
of  which?      The  object  of  this  law  undoubtedly  was  to  fur- 
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nish  facilities  for  taking  the  acknowledgment  and  proof  of 
deeds  and  other  instruments  intended  to  be  used  or  recorded 
In  Ohio,  in  other  States  and  countries^-not  onlj  in  the 
United  States,  but  foreign  lands.  Such  other  States  and 
countries  niaj  have  made  no  provision  for  the  acknowledg- 
ment or  proof  of  such  instruments.  This  law  furnishes  a 
mode  by  which  such  acknowledgment  and  proof  can  \m 
taken  in  accordance  with  the  laws  of  Ohio.  Upon  any  other 
view,  the  law  would  be  felo  de  se.  If  such  provision  should 
not  be  made  in  any  other  States  or  countries,  the  appoint- 
ment of  a  commissioner  therein  would  be  useless,  since  the  ac- 
knowledgment or  proof  would  not  be  (so)  taken. 

If  confirmation  of  this  view  of  the  legislative  intention 
were  wanting,  it  is  found  in  the  natural  construction  of  the 
language  used,  as  well  in  the  whole  scope  of  the  bill: 
*'SucL  acknowledgment  or  proof  so  taken,  according  to  the 
laws  of  the  State,  shall  have  the  same  force  and  effect  as  if 
made  before  any  officer  authorized  to  perform  such  acts  in  this 
State;"  hence,  if  made  before  an  officer  within  this  State,  it 
must  be  made  according  to  the  laws  of  this  State.  This,  to 
my  mind,  is  a  conclusive  view  of  the  question. 

But,  further,  when  language  is  used  which  may  be  taken 
oither  way,  but  not  both,  it  would  seem  but  little  less  than  a 
reproach  upor.  the  legislature  to  suppose  they  used  it  in  a 
sense  which  would  send  a  commiasioner  or  officer  to  another 
State  or  country  to  certify  evidence  according  to  the  law  of 
such  State  or  country,  of  which  he  might  justly  be  supposed 
Ignorant,  rather  than  in  accordance  with  the  laws  of  Ohio, 
with  which  he  would  be  supposed  to  be  familiar,  and  where 
the  conformity  of  his  acts  with  the  law  could  be  Judged  of 
by  all,  without  referring  to  the  legislation  of  foreign  lands. 

Again,  the  third  section  of  the  act  authorizes  such  com- 
missioners to  take  depositions  in  other  States,  to  be  used  in 
the  courts  of  this  State.  Can  there  be  any  doubt  that  such 
depositions  must  be,  then,  in  all  respects,  in  conformity  with 
the  laws  of  Ohio? 

Finally,  the  fourth   section   of  the  act   requires  the  com- 
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miaeioner  to  take  an  oatb  of  office — ^to  do  what?  'To  exe- 
cute and  perform  all  the  duties  of  such  commissioner,  under 
aad  bj  virtue  of  the  laws  of  the  State  of  Ohio."  Not  such 
only  as  may  be  devolved  upon  hini  by  the  laws  of  Ohio,  but 
to  perform  them  all  under  (or  in  accordance  with)  the  laws  of 
Ohio. 

It  is  hardly  neceaiary  to  add.  that  the  very  appointment 
of  an  officer  to  perform  acts  rendered  essential  by  the  laws 
of  a  State,  to  establish  rights  between  parties  at  home,  or 
within  the  State  making  the  appointment,  presupposes  that 
such  acts  are  to  be  performed  in  consonance  with  the  laws  of 
that  State. 

I  am  of  opinion,  therefore,  that  this  mortgage  deed  is  not  prop- 
erly  executed  and  recorded,  so  as  to  convey  any  title 
in  the  premises,  as  against  the  plaintiff,  and  that  the  plaintiff 
is  entitled  to  have  his  estate  quieted  and  established.  A  decree 
may  be  drawn  accordingly. 

Decree  for  plaintiff. 


Thornton  Check  v.  Littlb  Miami  R.  R.  Co. 

(No.  5,954.) 

1.  Where  a  party  contracts  for  tranBporation  over  a  route  compoBed  of 
several  railroads,  for  which  he  pays  an  entire  sum.  and  receives  a 
through  ticket  or  receipt,  the  contract  is  entire,  and  not  of  several 
distinct  liabilities.  If  no  partnership  in  fact  exists  between  the 
roads,  he  may  treat  the  contract  as  entire,  or  several,  so  far  as  the 
other  parties  are  concerned. 

2.  By  the  appointment  of  a  common  agent  (o  receive  the  entire  consid- 
eration, and  issue  through  tickets  and  checks,  which  they  recognize  and 
assume,  the  several  companies  are  made  aware  that  the  contract- is 
treated  by  the  passenger  as  entire,  and  not  several. 

S.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and 
contracts  on  their  behalf,  whether  jointly  or  severally,  he,  or  the 
company  represented  by  him.  may  be  treated  as  sole  principal;  but 
if  the  contract  be.  in  fact,  entire,  and  he  is.  in  fact,  dealing  for 
others,  who  receive  the  benelilR  of  the  contract,  the  other  contracting 
party  may  look  to  the  real  principals,  and  subject  all  who  are  inter- 
ested in  the  Joint  contract 
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4.  The  delivery  of  a  checli  to  a  passenger,  is  intended  to  relieve  him  ot 
any  care  or  superintendence  of  his  baggage,  while  on  its  journey, 
and  devolves  such  care  upon  the  agents  of  the  several  roads  over 
which  it  passes. 

Special  Term. — Action   to  recover  the  value  of   loet   bag- 
gage. 

The  petition  sets  forth  that  the  defendant  entered  into  a 
contract  of  partnership  with  the  Columbus  and  Xenia  Rail- 
road   Company,  the     Central    Ohio    Railroad    Company,  the 
Baltimore    and    Ohio    Railroad    Company    and    the    Wash- 
intgan  Branch  Railroad  Company,  by  which  they  formed  a 
running   connection    over    their    respective    roads,    for    the 
transportation     of    passengers,    with    their    baggage,     from 
Washington    City    to    the    city    of    Cincinnati,    for    reward, 
and    that    during    said    partnership,    viz:    on    the    29th    of 
December,  1856,  the  defendant,  at   Washington   City,  by   its 
agent  contracted  with  the  plaintiff,  for  the  consideration  of  J16, 
then  paid  by  the  plaintiff  to  said  agent,  to  transport  the  plain- 
tiff and  baggage  safely,  and  in  a  reasonable  time,  to  the  city 
of  Cincinnati,  over  said  several  roads;  by  virtue  of  which  con- 
tract, the  plaintiff  took  passage  on  the  cars  of  the  'Washing- 
ton Branch  Road,  at  Washington  City,  and  delivered  to    the 
proper  agent  of  said  Washington     Branch  Road,  his  baggage, 
consisting  of  a  large  trunk,  containing  his    wearing    apparel, 
of  the  value  of  |203.75,  and  |95  in  money,  being  for  necessary 
traveling  expenses;    that    said    agent    gave    to    plaintiff    a 
through-check  for  his  baggage  from  Washington  City    to  Cin- 
cinnati; that  plaintiff  was  in  a  reasonable  time,  safely  carried 
over  the  entire  distance,  and,  upon  his  arrival  in  Cincinnati,  de- 
manded his  baggage,  from   defendant;   that  said  baggage  was 
not   delivered    to    him,   nor   safely   carried   over   said   roads, 
but,    on    the    contrary,    a    portion    thereof,    consisting    of 
said    sum    of    money,    and    wearing    apparel,    to    the     value 
of    1150.75,    (in     all,     |246.75),     was    wholly     lost     throusrh 
the    carelessness    and    negligence    of    the    defendant,     and 
were  never  delivered  to  the  plaintiff,  and  the  residue  thereof, 
though  delivered  by  the  defendant  to  the  plaintiff,  was  delayed 


JUNE  TERM,  1858.  239 


Thornton  Check  v.  Little  Miami  R.  R.  Co. 


anreasonably,  for  the  space  of  fourteen  days,  by  reason 
of  which  delay  he  has  sustained  damage  in  the  sum  of  |150, 
and  for  which,  together  with  the  value  of  the  property  lost, 
he  claims  damages,  amounting,  in  all,  to  |396.75. 

For  answer  the  defendant  comes  and  denies  the  existence 
of  any  contract  of  partnership  between  defendant  and  said 
other  railroad  companies,  as  averred  in  said  petition;  and 
denies  that  said  trunk  was  delivered  to  said  defendant,  or  to 
any  agent  of  theirs  authorized  to  contract  in  their  behalf,  as 
alleged  in  the  petition. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  own  deposi- 
tion, from  which  it  appears  that  on  the  day  named  in  the  peti- 
tion, the  plaintiff  engaged  passage  at  the  ticket  office  of  the 
Washington  Branch  Railroad,  in  Washington  City,  from 
thence  to  Cincinnati,  over  the  several  roads  named  in 
the  petition;  paid  a  clerk  in  the  oflBce  fl6,  for  the 
entire  passage  money,  and  received  a  through-ticket  for 
his  own  passage,  and  a  check  for  his  baggage,  for  the  entire 
route,  of  which  a  duplicate  was  placed  on  his  trunk;  that  he 
placed  the  trunk,  thue  checked,  in  the  hands  of  the 
baggage  master  for  the  line,  at  Washington ;  that  it  was  properly 
fastened,  and  contained  the  articles  specified  in  the  petition; 
that  upon  the  same  day  the  plaintiff  started  upon  the  cars  at 
Washington,  and  reached  Cincinnati  on  the  second  day  follow- 
ing; that  his  ticket  and  check  were  recognized  by  the  several 
agents  of  the  roads  over  which  he  traveled,  including  that  of 
defendant,  as  entitling  him  to  pass  over.  That  on  his  arrival 
in  Cincinnati  he  demanded  his  trunk  at  defendant's  depot;  that 
the  same  could  not  be  found;  that  at  the  end  of  fourteen  davs 
it  was  found  at  defendant's  depot.  That  when  thus  found  it 
was  recognized  by  defendant's  agent,  as  plaintiff's  by  the  coun- 
ter-check in  plaintiff's  possession.  That  the  trunk  had  been 
broken  open,  and  the  property,  claimed  by  the  plaintiff  to  be 
lost,  had  been  taken  out  of  it.  That  the  agent  of  the  de 
fendant  acknowledged  the  trunk  had  been  broken  open, 
but  stated  that  such  was  its  condition  when  it  arrived  at  the 
depot.       The  plaintiff  at  first  refused    to    receive    what    re- 
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niained  of  his  property,  unless  remnneratioD  was  made  him 
for  his  damage — but  finallj  took  it.  That  the  amoant  of 
propertj  lost  was  as  stated  in  the  petition,  and  that  by  reaaon 
of  being  obliged  to  wait  for  his  baggage,  plaintiff  was 
unable  to  proceed  immediately  upon  his  journey,  and  lost  there- 
by opportunity  for  employment,  for  the  space  of  six 
weeks,  upon  the  steamer  Hickman,  on  which  he  had  been  en- 
gaged in  his  regular  business,  at  |40  per  month,  and 
for  which  he  claims  to  have  sustained  special  damage,  to  the 
amount  of  |150. 
This  was  all  the  testimony  offered  in  the  case. 

\V.  B.  Probaseo,  for  plaintiff. 
Curwen  &  Wright,  for  defendant. 

Spencer,  J.  The  plaintiff  claims  to  recoYer,  upon  either 
of  two  grounds:  ist.  That  whaterer  relation  the  defendant 
might  have  sustained  to  the  Washington  Branch,  and  in- 
termediate railroads,  int^r  8e,  yet  as  to  the  world,  they  held 
themselves  out  as  partners,  and  the  plaintiff  has  therefore  a 
light  to  charge  them  as  such,  and  to  hold  each  liable  for  the 
acts  of  either^  or  all.  2d.  That  independent  of  partnership, 
the  trunk  being  found  in  possession  of  defendant  in  a  muti- 
lated condition,  throws  upon  them  the  burden  of  showing  that 
the  loss  did  not  happen  while  the  trunk  was  in  their  possession 
as  carriers. 

The  facts  relied  upon  as  going  to  show  a  partnership,  are: 
the  employment  of  a  common  agent  at  Washington  city,  to 
receive  through-fare  for  the  entire  route,  and  for  each  of  flie 
roads;  the  receipt  of  such  fare  and  the  delivery  of  a  single 
ticket,  and  a  single  check  for  the  entire  route;  and  the  ac- 
knowledgment of  the  sufficiency  of  such  ticket  and  cheek, 
by  the  severa!  agents  of  all  the  companies  throughout  tbo 
route,  and  to  the  end  of  the  journey. 

How  far  these  facts,  in  conjunction  with  the  known  cus- 
toms and  usages  of  railroads,  are  to  be  regarded  as  h«ildinir 
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out  to  the  world,  an  idea  of  special  or  limited  partnership, 
as  between  such  roads,  and  persons  dealing  with  them,  has 
been  to  me  a  question  of  no  little  embarrassment;  and 
especially  so,  as  the  number  of  authorities  upon  the  subject 
are  exceedingly  limited,  and  of  a  contradictory  character. 

In  the  case  of  Ellsworth  v.  Tartt,  26  Ala.  733,  the  defend- 
ant owned  a  line  of  stages,  or  a  continuous  and  connected 
passenger  line,  from  Montgomery,  in  Alabama,  to  Charles- 
ton,  in   South    Carolina,    connecting    with   another   line    of 
stages  at  one  end,  and  with  a  railroad  at  the  other.    The 
plaintiff  took  passage  from  Montgomery  to  Charleston;  paid 
his  fare  for  the  entire  distance,  and  received  a  through-ticket 
at  Montgomery.     He  passed,  with  his  baggage,  safely  over 
the  railroad,  and  over  defendant's  line,  and  while  upon  the 
connecting  lines  of  stages,  owned  by  other  parties,  discov- 
ered his  trunk  was  missing.    The  defendant  acknowledged 
himself  proprietor  of  his  own  line,  took  a  memorandum  of 
the  lost  articles,   and  promised  to  assist   in   finding  them. 
The  mone}'  received  for  passage  was  to  be  paid  over  to  the 
different  lines,  in  certain  agreed  amounts.     Upon  the  trial 
below,  the  judge  charged  the  jury  that  if  the  passage  money 
was  paid  over  to  a  common  agent,  and  was  to  be  shared  by  all 
the  parties,  they  were  liable  to  the  world  as  partners,  and  the 
defendant,  as  one  of  the  firm,  was  amenable  to  the  pls^intifif's 
action.     It  was  held  on  error  that  the  charge  waa  erroneous, 
that  although  the  plaintiff  had  purchased  a  through-ticket, 
and  defendant  was  to  receive  part  of  the  price  paid  for  it, 
under  a  contract  for  that  purpose  with  the  other  parties,  as 
to  his  portion  of  the  route,  that  did  not  render  him  liable  as 
a  partner,  so  as  to  subject  him  to  a  loss  not  occurring  upon  his 
portion  of  the  route.    The  court  say  (page  736),  "The  liability 
of  the  defendnnt  as  a  partnf»r.  was  by  the  charge  to  depend 
•olely  upon  the  fact  of  his  having  the  right  to  receive  a  por- 
tion of  the  money  paid  for  the  through-ticket.     Suppose  the 
flifferent    proprietors   along   the    route   came   to   the    ander 
standing  to  appoint  a  common  agent  at  each  end.  to  receive 
die  fare  of  each,  from  passengers  going  through,  and  to  give 
16 
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a  receipt  or  through-ticket,  it  is  very  clear  that  such  an 
agreement  would  not  constitute  a  partnership  inter  se,  or  as 
to  third  persons,  and  yet  each  proprietor  would  have  the  right 
to  receive  his  proportion  of  the  fare;  there  would  be  in  such 
case  no  community  of  interest,  either  in  the  property  or  the 
profits.'* 

This  decision  was  undoubtedlv  correct,  in  so  far  as  it  re- 
versed  the  decision  of  the  court  below.  The  court  below- 
had  held  it  conclusive  proof  of  a  partnership,  that  the  de- 
fendant liad  received  a  portion  of  the  money  paid  for  a 
through-ticket,  without  considering  the  question  of  a  com- 
munity of  profits,  or  of  joint  interest  in  the  property,  or  a 
joint  undertaking  to  carry.  But  so  far  as  the  court  of  errors 
undertook  to  negative  the  idea  of  partnership,  on  the  ground 
that  there  appeared  to  be  no  community  of  interest  between 
the  parties,  either  in  the  property,  or  in  the  profits,  it  seems 
to  me  the  court  went  entirely  too  far.  A  continuous  line, 
and  the  undertaking  of  each  to  forward  passengers,  who 
had  been  carried  over  the  route  of  another,  might  have  made 
the  routes  of  all  more  profitable,  by  inducing  increased  travel. 
and  thus  give  such  an  interest  in  the  purpose  of  the  under 
taking  of  all. 

In  the  case  of  Hart  v.  Rensselaer  and  Saratoga  R.  R. 
Co.,  4  Seldon,  37,  the  plaintiff  purchased,  at  Whitehall,  from 
an  agent,  through  passenger  tickets  from  thence  to  Troy. 
Part  of  the  line  was  covered  by  the  defendant's  road — part 
by  the  road  of  another  company,  and  part  by  the  Washing 
ton  and  Saratoga  Railroad — and  put  his  baggage,  consisting 
of  four  trunks,  on  board  the  cars,  at  Whitehall.  Both  pas- 
senger and  baggage  cars  ran  all  the  way  through.  Two  of 
the  trunks  arrived  safely  at  Troy,  the  other  two  were  lost. 
Such  was  the  plaintiff's  proof,  and  on  motion  for  a  non-suit, 
the  court  below  refused  it.  The  defendant  then  offered 
evidence  that  there  was  an  agreement  between  the  three 
companies,  by  which  the  defendant  ran  its  engine  between 
Troy  and  Saratoga  ;and  the  Saratoga  and  Washington  Rail- 
road Company  its  engine  between  Saratoga  and  Whitehall. 
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That  each  rau  cars  over  the  whole  distance,  aecouDting  to 
the  three  for  their  proper  proportion  of  the  distance  run. 
That  for  the  accommodation  of  passengers,  tickets  were  sold 
in  three  parts — Tfov  to  Balston,  Balston  to  Saratoga,  Sara- 
toga to  Whitehall.  The  court  charged  the  jury,  "that  it 
was  not  a  question  whether  the  property  was  on  the  de- 
fendant's road,  but  whether  it  was  received  bv  the  defend- 
ant's  agents,  at  Whitehall  or  elsewhere;"  upon  which  plain- 
tiff obtained  a  verdict.  On  a  writ  of  error,  complaint  was 
made,  that  the  court  below  refused  to  non-suit  the  plaintiff,  as 
requested,  and  that  the  charge  of  the  court  below  was  erron- 
<'0U8.  The  court  above  intimate  that  when  the  plaintiff  closed 
his  case,  the  evidence  of  the  defendant's  liability  was  slight — 
hardly  sufficient  to  warrant  a  verdict.  But  this  point  it  was 
unnecessary  to  decide;  for  upon  the  further  evidence  given 
by  defendant,  the  verdict  was  clearly  right,  aad  no  fault  was 
to  be  found  with  the  charge;  for  it  appeared,  further,  in  evi- 
dence by  a  witness,  that  he  was  baggage  man  in  the  em- 
ployment of  defendant — had  charge  of  the  baggage  car  from 
Whitehall  to  Troy,  which  belonged  to  the  defendant,  and  in 
which  part  of  the  defendant's  baggage  was  carried  from 
Whitehall  to  Troy;  that  he  once  went  into  the  other  bag- 
gage cars,  which  the  agents  o/  the  Whitehall  road  had  filled 
op  with  emigrant's  baggage  (to  which  class  plaintiff  belonged); 
that  on  his  arrival  at  Saratoga,  he  neglected  assorting  the 
baggage  to  be  sent  to  Schenectady,  from  that  to  be  sent  to 
Troy,  out  of  the  freight  car  which  came  to  Troy;  and  that 
througb-tickets  were  sometimes  sold  to  emigrants. 

The  ground  upon  which  this  decision  rests,  is  not  distinctly 
5?tated  by  the  court — whether  because. the  evidence  showed 
a  joint  interest  between  the  several  roads,  as  partners;  or 
whether  it  showed  that  the  trunks  were,  from  the  beginning, 
considered  as  under  the  char&:e  of  the  defendant's  agent. 

In  a  manuscript  rase,  decided  at  general  term  of  the 
flupreme  court  of  Buffalo.  Morris  v.  The  Michigan  Southern 
R.  R.  Co.,  tho  case  of  Hart  v.  The  Rensselaer  &  Saratoga 
R.  R.  Co..  was  held  as  conclusively  deciding  that  payment 
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to  a  common  agent  of  the  passenger  money  for  the  entire 
line,  accompanied  by  a  throngh-ticket,  constituted  the  sev- 
eral companies  of  which  the  line  was  composed,  partners,  as 
between  themselves  and  the  parties  making  (such  payment 
In  this  case  the  defendant  was  the  connecting  link  between 
the  Northern  Indiana  Railroad,  and  the  Erie  &  Kalamazoo 
Railroad,  the  three  forming  a  continuous  line  from  Chicago 
to  Toledo.  They  had  agents  at  each  end  of  the  line,  who 
received  through-fare,  and  gave  tickets  and  bills  accordingly, 
and  the  money  was  divided  among  the  roads,  according  to 
the  distance  traveled  by  each.  The  plaintiff  put  his  cattle 
on  board  the  cars  at  Chicago,  destined  for  Toledo,  which 
were  damaged  before  they  reached  defendant's  road.  He 
also  put  some  hogs  on  the  cars  at  Chicago,  for  Toledo,  which 
were  damaged  after  they  left  the  defendant's  road.  For  the 
latter  there  was  no  waybill,  or  memorandum  of  transporta- 
lion,  nor  any  special  contract,  other  than  what  was  implied 
from  payment  of  the  price  of  transportation  for  the  whole 
distance.  For  the  cattle  there  was  a  waybill,  signed  by  the 
transportation  agent  at  Chicago,  as  follows: 


"North KRN  Tndiana  Railroad  Co..  Jan.  7,  IBM. 
"Waybill  of  Merohandise  forwarded  from  Chicago  lo  Toledo  r 


No.  of  Car. 

To  whom  consigned. 

Description. 

Charges. 

603.    141,     134. 

127.     129.     140. 

Ac. 

John  Morris, 
Toledo. 

■ 

123  head  of  cat- 
tle. IIV^.  Can. 
@  %2b. 

$2S7  60. 

i< 


L.  DARLING.  Agent, 

••per  D.  W.  Matthews; 


These  facts  the  court  held,  under  the  decisidn  of  the  case 
alluded  to,  were  sufiQcient  to  establish  a  joint  liability  on  the 
part  of  the  defendant,  with  the  other  railroads,  as  partners. 
It  is  true  the  court  also  held,  that  such  contract  of  partner- 


JUNE  TERM,  1858.  245 


Thornton  Check  v.  Little  Miami  R.  R.  Co. 


ship  was  not  within  the  scope  of  the  defendant's  authority, 
tinder  its  charter,  and  was,  therefore,  void. 

Upon  this  latter  question,  however,  1  need  not  dwell,  since 
we  have  decided,  in  general  term,  in  two  cases,  that  a  rail- 
road company  mip:ht  make  a  binding  contract  of  transpor- 
tious  beyond  its  own  terminus. 

the  real  question  to  be  determined  in  this,  and  cases  of  a 
1i)'e  kind,  is,  with  whom  has  the  plaintiff  made  his  contract. 
When  a  party  contracts  with  an  agent  for  transportation 
iver  an  entire  line,  for  which  he  pays  an  entire  price,  and 
recej'^ea  one  through-receipt,  does  he  understand  that  he  is 
making  payment  for  an  entire  consideration,  or  for  several 
distinct  considerations  to  be  received?  and  do  the  parties 
with  whom  he  deals,  hold  themselves  out  as  dealinj:;  severally, 
or  as  uniting  in  a  common  purpose  for  an  entire  considera- 
tion? The  answer  to  these  questions,  it  seems  to  me,. must 
fletermine  the  question  of  liability.  Now,  It  is  evident,  that 
so  far  as  the  plaintiff  is  concerned,  he  must  have  considered 
the  contraiit  of  transportation  as  entire,  either  as  made 
with  the  company  at  the  starting  point  of  the  line,  or 
as  made  with  all  the  parties  composing  the  line — he  consid- 
ered the  contract  as  a  unit,  and  not  made  up  of  several  dfs- 
tinct  agreements  w'.ch  several  distinct  parties.  The  evidence 
which  he  receives  from  the  other  contracting  party  is  of  an 
entire  engagement,  and  not  of  seyeral  distinct  liabilities;  the 
price  he  pays  is  an  entire  sum,  and  he  makes  no  inquiry  into 
the  consideration  to  be  received  by  each  company  individn 
ally;  his  baggage  is  checked  through  the  entire  distance,  to 
be  delivered  in  safety  at  his  journey's  end.  and  is  not  to  be 
delivered  to  or  inquired  for  by  him  at  any  intermediate  y)oint. 
If  his  ticket  should  be  refused  at  any  intermediate  point, 
he  does  not  expect  a  return  back  of  the  consideration  re- 
ceived for  that  particular  part  of  the  route.  He  considers 
the  whole  contract  broken,  and  that  he  is  entitled  to  a  return 
of  the  price  for  the  whole  journey  unperformed,  and  in  this 
case  he  does  not  expect  to  call  upon  ea^-h  company  P^v^r^^llv 
for  its  proportion  of  the  consideration  received — for  that  cor- 
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poration  he  does  not  know — he  expects  to  be  reimbursed  in 
an  entire  sum.  it  follows  then,  that  so  far  as  he  is  con- 
cerned, he  treats  the  ron tract  as  entire,  and  not  merely  sev- 
eral. If  no  partnership  in  fact  exists  between  the  roads,  he 
may,  undoubtedly,  treat  the  contract  as  entire,  or  several,  so 
far  as  the  other  parties  are  concerned. 

By   the  appointment   of  a   common   agent,   to   receive   the 
entire  consideration,  who  issues  through  tickets  and  checks, 
which  they  recognize,  and  assume,  they  are  made  aware  of 
the  expectations  of  parties  dealing  with  the  agent,  and  must, 
therefore^  know  the   contract  is  treated    as    entire,  and    not 
several.     With  whom,  then,  if  entire,  is  the  contract  made? 
Undoubtedly,   if  the  agent  of  the  company  at   the  starting 
point  fails  to  disclose  his  principals,  and  contracts  on  their 
behalf,  whether  jointly  or  severally,  he,  or  the  company  rep- 
resented by  him,  may  be  treated  as  sole  principal,  and  held 
liable,  accordingly.       But  if  the  contract  made  by  him  be 
entire,  and  he  is,  in  fact,  dealing  for  others,  who  receive  rhe 
benefits   of    the   contract,    the   ether   contracting   party  may 
look  to  the  real  principals,  and  subject  all  who  are  interested 
in  the  joint  contract.     In  this  view  of  the  case,  T  am  of  opin- 
ion that  this  contract  of  transportation  may  be  properly  con- 
sidered  as  joint   between   all   the  roads  participating  in   its 
benefits,  and  that  the  defendants  are  liable  accordingly;  an 
opinion  in   all   respects  confirmed  by  Judge  Redfield  in   his 
treatise  on  railways. 

Assuming,  however,  that  the  facts  above  referred  to,  fail 
to  establish  a  joint  liability  between  the  several  parties  form- 
ing the  line,  and  still  it  seems  to  me  the  case  is  in  favor  of 
(he  plaintiflP. 

It  is  proof  that  the  trunk  containing  the  plaintiff's  bag- 
gage, was  delivered  in  good  order  upon  the  cars  at  Wash- 
ington city,  with  a  through  check  fastened  upon  it;  that 
tiie  check  was  recognized  by  the  defendant  as  authorizing 
them  to  carry  the  trunk  through  and  deliver  it  to  plaiutilT; 
that  the  trunk  came  into  the  hands  of  defendant,  and  was 
transported  over  its  line  of  road;  that  when  It  reached  the 
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end  of  the  line  it  had  been  broken  open,  and  in  part  rified 
of  its  contents.  The  delivery  of  the  check  to  the  plaintiff 
\va«  intended  to  relieve  him  from  any  care  or  superintend- 
ence of  the  trunk  while  on  its  journey,  and  devolved  such 
care  upon  the  agents  of  the  8evr»ral  roads  over  which  it 
passed.  It  is  found  in  the  defendant's  hands  broken  open 
and  rifled.  The  defendant  gives  no  account  of  the  condi- 
tion in  which  it  was  received  by  it,  though  it  acknowledges 
that  it  was  apparent  the  trunk  had  been  broken  open.  The 
nature  of  the  case  renders  it  diflicult,  if  not  impossible,  on 
the  part  of  the  plaintiff,  to  show  where  the  loss  did  happen, 
whether  before  or  after  the  trunk  came  into  defendant's  pos- 
session. In  this  state  of  the  case,  it  seems  to  me,  that  the 
burden  of  proof  ought  to  rest  with  the  defendant,  and  that 
we  are  justified  in  holding,  that  as  the 'trunk  started  on  its 
journey  in  a  sound  condition,  it  so  continued,  until  it  was 
found  to  be  injured,  and  that  the  party  in  whose  possession 
it  was  first  found  to  be  injured  should  render  account  for 
such  injury,  or  show  that  it  happened  elsewhere;  and  in  default 
of  such  account  should  answer  for  the  loss. 

I  have  examined  the  matters  in  controversv  at  considera- 
ble  length,  because  they  present  important  practical  ques- 
tions, and  when  persons  are  traveling  over  long  routes,  op- 
erated by  several  different  companies,  acting  in  concert,  they 
ought  to  be  made  to  understand  with  whom  they  are  con- 
tracting and  to  whom  they  are  to  look  for  remuneration  in 
case  of  loss. 

As  to  the  amount  of  recovery,  the  quantity  and  value  of 
plaintiff's  wearing  apparel,  with  which  he  was  traveling,  was 
not  unreasonable  in  amount,  nor  the  money  taken  by  him  for 
reasonable  traveling  expenses.  But  as  to  the  charge  occa- 
sioned by  not  receiving  his  baggage  in  due  season,  it  is  not 
the  subject  of  remuneration.  It  is  not  set  forth  specially  in 
the  petition,  nor  was  it  the  necessary  or  direct  result  of  the 
failure  to  deliver  the  plaintiff's  trunk. 

I  shall,  therefore,  cause  judgment  to  be  entered  up  for 
plaintiff,  for  the  value  of  the   wearing  apparel  and   money 
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lost,  amounting  to  $246.75,  with  interest  from  the  time  of  suit 
brought. 
Judgment  for  plaintiff. 


Fatman  &  Co.  v.  The  Cin.,  Ham.  &  Dayton  R.  R.  Co. 

(No.  3.698.) 

1.  Where  a  contract  is  made  with  a  railroad  company  to  carry  freight 
by  railroad  from  one  point  to  another  (as  from  Cincinnati  to  Phila- 
delphia), at  a  specified  price  for  the  whole  distance,  with  a  stipulation 
that  the  company  shall  not  be  held  accountable  for  any  damage  or 
deficiency  in  packages,  if  receipted  for  "in  good  order"  by  another 
company,  at  some  intermediate  point  on  the  route;  and  afterward 
the  goods  are  receipted  for  "in  goo4  order,"  and  carried  a  part  of  the 
distance  by  water,  on  vessels,  and  the  goods  are  proved  to  have 
been  damaged  while  in  transit,  the  first  named  company  is  liable 
for  such  damage.  The  contract  •is  an  entirety;  the  company  are 
carriers  for  the  whole  distance,  and  are  liable  according  to  the  legal 
obligations  imposed  on  them  as  carriers;  they  are  to  carry  the  goods 
without  loss  or  damage,  save  those  arising  from  inevitable  accident 
or  public  enemies,  and  by  changing  the  route  they  assume  the 
risk  of  safe  transportation. 

2.  The  clause,  "if  receipted  for  in  good  order,"  is  not  to  be  taken  as  ab- 
solutely releasing  the  carrier,  in  any  event,  from  responsibility  in 
case  of  loss  of  goods,  but  only  from  responsibility  for  losses  occur- 
ring without  any  fault  of  the  carrier,  or  agents  employed  by  him. 

.3.  When  a  loss  is  shown  to  exist  the  law  raises  the  presumption  of  neg- 
ligence against  the  carrier,  and  on  him  rests  the  burden  of  proof  to 
show  the  loss  or  damage  occurred  without  his  fault,  or  the  fault  of 
those  employed  by  him.  When  such  negligence  exists  he  can  not 
avoid  responsibility;  he  can  only  excuse  himself  for  a  failure  to  de- 
liver, or  for  damages  to  goods,  by  showing  that,  without  his  fault, 
he  has  been  prevented  by  some  one  of  the  causes  recognized  by  law 
This  principle  applies  as  well  to  the  agents  of  the  carrier,  or  sub- 
contractors, as  to  the  carrier  personally. 

Special  Tkrm. — This  was  an  action  bronght  to  recover 
damajres  far  a  breach  of  contract,  a»  common  carrier.  Id 
the  month  of  May,  1855.  the  plaintiffs  delivered  to  the  de- 
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fendants  500  cases  of  tobacco,  to  be  carried  from  points  along 
the  defendants'  road  to  Philadelphia,  at  sixty  cents  per  one 
hundred  pounds.  Upon  the  shipment  of  the  tobacco,  from 
time  to  time,  the  defendants  delivered  to  the  plaintififs  bills 
of  lading  of  the  following  tenor: 

** Received  of  Fatman  &  Co.,  in  apparent  good  order, 

cases  of  tobacco, pounds,  to  be  forwarded  to  Fatman  & 

Co.,  Philadelphia,  at  60  cents  per  100  pounds,  marked,"  etc.. 
''which  the  Cincinnati,  Hamilton  &  Dayton,  and  Mad  River 
&.  L.  E.  Railroad  Companies,  and  the  railroads  with  which 
they  connect,  agree  to  forward  from  Cincinnati  to  Philadel- 
phia upon  the  following  conditions:  That  the  shippers  and 
owners  do  hereby  release  said  road,  and  those  with  which 
they  connect,  from  liability  from  breakage,"  etc.,  (to  certain 
specified  articles),  '^damage  to  hay,  or  other  bulky  article  re 
quiring  shipment  in  open  cars,"  etc.  ''It  being  also  agreed 
between  the  parties  hereto  that  the  said  Cincinnati,  Hamil- 
ton &  Dayton  and  Mad  River  &  L.  E.  Railroad  Ck)mpanies 
«hall  not  be  held  responsible  for  any  damage  or  deficiency  in 
packages,  if  receipted  at  Sandusky  in  good  order."  Signed, 
etc. 

The  packages  were  carried  on  the  Cincinnati.  Hamilton  tV: 
Dayton  and  Mad  River  &  L.  E.  Railroad  Companies  to  San- 
dusky, and  by  the  agent  of  the  Sandusky  road  were  delivered, 
one  parcel  on  board  the  steam  propeller  **Baltic,"  and  the 
residue  on  the  steamer  "Hudson,"  and  the  agent  received  from 
the  masters  of  said  steamers  bills  of  lading,  as  follows: 

"Shipped  in  good  order,  by  L.  H.  Lewis,  agent,  as  agent 
and  forwarder,  for  account  and  risk  of  whom  it  may  con 

cern.  on  board  the  steamer ,  the  following  articles  (i.  c. 

the  cases  of  tobacco),  which  are  to  be  delivered  in  like  good 
order  at  the  port  of  Buffalo,  danger  of  navigation  only  ex- 
cepted, unto  consignees,  paying  charges,  aa  specified  below. 
In  witness  whereof,"  etc.    Signed. 

Kebler  &  Force,  for  plaintiffs. 
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Worthington  &  Matthews,  for  defendants. 

Spencer,  J.  It  is  in  proof,  on  part  of  the  plaintiffs,  that 
the  tobacco  was  put  up  in  good  order,  and  was  not  damaged 
when  delivered  to  defendants,  but  that  when  it  was  received 
at  Philadelphia  it  was  considerably  damaged,  to  the  amount, 
say,  of  1414,  the  boxes  being  in  some  way  exposed  to  wet- 
At  what  point  of  their  transit,  or  how  they  became  wet,  is 
not  apparent. 

The  authority  of  the  defendants  to  make  a  contract  of 
transportation  extending  beyond  the  limits  of  their  own  road 
is  admitted,  to  the  extent  of  such  authority  on  the  part  of 
other  railroads,  the  defendants  waiving  exemption,  if  any. 
arising  from  the  peculiar  terms  of  the  contract.  We  have 
decided  in  repeated  cases,  in  general  term,  that  a  railroad 
company  may  make  such  a  valid  contract,  extending  beyond 
the  limits  of  their  own  road,  whether  as  carriers  or  as  for- 
warders, adopting  the  principle  laid  down  in  the  case  of 
Noyes  v.  The  Rutland  &  Burlington  R.  R.,  1  Williams,  110, 
where  it  is  said:  "It  seems  to  be  now  well  settled  that  rail- 
roads, as  common  carriers,  may  make  valid  contracts  to  carry 
beyond  the  limits  of  their  own  road,  either  by  land  or  water, 
and  thus  become  liable  for  the  acts  and  neglects  of  other  car 
riers  in  no  eense  under  their  control."  (Cites  8  M.  &  W. 
421;  19  Wend.  534;  23  Verm.  186.)  Carriers,  whether  nat 
ural  or  artificial,  may  contract  to  carry  beyond  their  own 
limits,  and,  in  such  cases,  can  only  exonerate  themselves  by 
personal  delivery.  23  Verm.  186.  8uch  contracts  are 
within  the  scope  of  their  general  business,  though  not  within 
the  strict  terms  of  their  charters,     o  Cush.  69. 

It  should  be  observed  that  there  is  no  proof  in  the  case 
that  the  goods  were  carried  forward  from  Sandusky  by  rail- 
road, or  that  the  defendjints  had  any  connection  with  other 
railroads  at  Sandusky;  on  the  contrary,  the  tobacco,  it  ap- 
pears, was  forwarded  from  Sandusky  to  Buffalo  by  water 
transportation,  and  receipted  for,  not  by  other  railroads,  but 
by  the  owners  of  steam  vessels  on  the  Lake.     If  it  should 
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be  claimed,  therefore,  under  the  contract,  that  the  tobacco 
was  to  be  transported  by  railroad  by  the  defendants,  in  con- 
junction   with    other    railroad    companies    connecting    with 
them  at  Sandusky,  between  whom  and  the  plaintiffs  several 
liabilities  were  created,  so  as  that  the  tobacco,  upon  bein^ 
•*receipted   for  at  Sandusky  in   good  order,"   by   such  other 
companies,  or  some  one  of  them,  the  liability  of  the  defend- 
ants ceased,  and  from  thence  forward,  the  eole  burden  and 
risk  of  its  transportation  was  assumed  by  such  other  com 
panies,  to  whom,  alone,  the  plaintiffs  were  to  look  in  case  of 
loss,  it  must  be  assumed  that  the  transportation  from  San- 
dusky was  to  be  by  railroad,  and  that  the  liability  of  the  de- 
fendants, in  respect  of  such  further  transportation,  did  not 
cease  unless  the  tobacco  was  delivered  to,  and  receipted  for 
in  good  order,  by  such  other  railroad  company.     Under  this 
construction  of  the  contract   the  defendants  have  not  com- 
plied with  its  terms,  and  are  not  shielded  thereby  from  lia 
bility,  whether  as  common  carriers  or  as  forwarders;  for,  by 
changing  the  route,  they  assumed  the  risk  of  safe  transpor- 
tation.   If  it  be  claimed,  however,  that  the  defendants,  having 
connection    with    other    transportation    companies   to    Phila- 
delphia, were  at  liberty  to  select  the  route  (whether  by  land 
or  by  water),  east  of  Sandusky,  then  it  must  be  for  the  rea- 
son that  they  alone  undertook  to  be  the  carriers  for  the  whole 
distance,  and  thus  they  became  sole  parties  to  the  contract 
of  transportation,  and   liable  according  to  the  legal   obliga- 
tions it   imposed   upon   them.    The   contract   is  undoubtedly 
entire.     The  defendants  undertook  to  "forward"  this  tobacco 
from   the  place  of  shipment  on  their  road   to   Philadelphia, 
and  over  the  entire  distance,  the  consideration  for  its  per- 
formance  is  an   entire   sum.      The  capacity   in    which   they 
contract  is  the  same  for  the  entire  distance,  whether  as  car- 
riers or  forwarders,  but  as  carriers  for  one  part  of  the  distance 
and   forwarders  for  the   residue.     The  plaintiffs  have   made 
no   contract   for  transportation    with    any   other   party,   and 
have  no  claim  asrainst  any  other.     It  i»  equally  plain  that 
the  defendants   were   not   mere   forwarders   from    the   com- 
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mencement.  Part  of  the  journey  was  performed  over  their 
own  road;  as  to  that,  they  could  be  nothing  else  than  carriers. 
If  carriers  as  to  pai't,  then  carriers  as  to  the  whole. 

The  words  ''to  forward,"  as  used  in  this  contract,  are  to 
be  construed  in  connection  with  the  business  of  the  defend- 
ants as  carriers,  and  should  be  taken  as  signifying  *'to  carry 
forward,"  not  "to  deliver  to  others  for  carriage."  Blossom 
V.  Griffin,  3  Kernan,  569-71.  The  case  of  Collins  v.  The 
Bristol  and  Exeter  II.  R.  Co.,  11  Exch.  790,  is  very  strongly 
in  point  upon  the  question  under  consideration.  There 
property  was  delivered  by  the  plaintiff  to  the  Great  West- 
ern Railroad  Co.,  at  Bath,  to  be  conveyed  to  Torquay,  in 
Devonshire,  for  which  a  receipt  was  signed  as  follows: 
"Bath  Station,  .\ugu8t  7th,  1853.  Received  the  under- 
mentioned goods  on  the  conditions  state4>  on  the  other  side, 
to  be  sent  to  Torquay  Station,  and  delivered  to  B.  C.  Collins, 
consignee,  or  his  agent."  (Then  follows  a  description  of  the 
^oods.)  On  the  back  of  the  receipt  were  the  conditions 
referred  to,  by  the  fourth  of  which  the  company  was  ab 
solved  from  accidents  by  fire,  and  by  the  tenth  of  which  it 
was  provided  that  the  company  would  '^forward  goods 
consigned  beyond  the  limits  of  their  own  road,  by  other 
carriers — the  charges  of  such  carriers  to  be  added  to  those 
of  the  company,  and  any  money  received  by  the  company, 
as  payment  for  conveyance  by  other  carriers,  beyond  their 
limits,  to  be  received  only  for  the  convenience  of  consignors, 
to  be  paid  over  to  such  carriers,  and  not  as  a  charge  made 
by  the  company  in  the  capacity  of  carriers,  beyond  the  ex-, 
tent  of  their  own  railway;  delivery  by  the  company  to  be 
considered  as  complete  when  the  goods  are  received  by  such 
carriers  for  further  transportation,  the  company  not  to  be 
responsible  for  any  loss,  damage  or  detention,  beyond  the 
limits  of  their  own  road."  In  going  from  Bath  to  Torquay, 
the  goods  had  to  pass  over  three  roads  in  the  line,  of  which 
that  of  the  Great  Western  was  the  first,  and  the  Bristol  and 
Kxetei"  the  second.  The  goods  were  safely  passed  over  both 
roads,  but   while  they   were   in   depot,  awaiting  delivery   to 


JUNE  TERM,  1858.  253 


Fatman  ft  Co.  v.  The  Cin.,  Ham.  &  Dayton  R.  R.  Co. 


the  third,  thej  were  consumed  by  fire.  It  was  claimed 
on  the  part  of  the  plaintiff,  that  there  were  three  contracts, 
made  with  three  ditterent  companies,  and  that  the  exemp- 
tion from  fire  extended  onlj  to  the  Great  Western  Railway 
Company,  but  the  court  held,  that  '*the  contract  for  the 
conveyance  of  the  goods  was  one  contract,  made  with  the 
Great  Western  alone.  They  contracted  in  terms,  upon  the 
face  of  the  receipts,  to  carry  the  goods  from  Bath  to  Tor- 
quay; and  if  anything  is  contained  in  the  tenth  condition 
repugnant  to  this  contract,  it  could  not  afifect  it."  Being  an 
entire  contract,  and  that  of  the  Great  Western,  the  condition 
(exemption  from  loss  by  tire)  extended  through  the  whole  route, 
and,  therefore,  the  plaintill  could  not  recover. 

Treating  this  contract  then  as  entire,  and  the  defendants 
as  carriers  for  the  whole  route,  what  are  the  obligations 
which  it  imposes  upon  the  defendants?  They  are,  undoubt- 
edly, to  carry  the  tobacco  from  the  place  of  shipment  to 
Philadelphia,  without  loss  or  damage,  save  that  arising  from 
inevitable  accident  or  public  enemies,  unless  exempted  by  that 
clause  of  the  contract,  which  declares  that  they  **shall  not 
be  held  accountable  for  any  damage,  or  deficiency  in  pack- 
ages, if  receipted  at  Sandusky  in  good  order."  The 
effect  of  this  clause,  then,  is  to  be  considered.  Without 
question  the  defendants  are  liable  to  all  the  responsibilities 
of  common  carriers,  until  the  property  arrives  at  Sandusky, 
and  is  receipted  for  in  good  order.  Receipted  for  by  whom? 
By  the  defendants'  agents,  for  further  transportation.  Now, 
the  defendant**  having  stipulated  as  carriers,  to  take  this 
property  to  Philadelphia,  were  not  at  liberty  to  say  that, 
if  received  by  their  agent  at  Sandusky,  they  would  not  be 
bound  to  carry  it  further,  nor  be  responsible  therefor,  if 
damaged  or  wholly  lost,  by  the  negligence  of  their  servants, 
however  great.  The  first  branch  of  such  a  condition  is  re- 
pugnant to  the  terms  of  the  agreement  to  carry,  and  the  latter 
is  contrary  to  public  policy,  and  void. 

It  i»  undoubtedly  true  that  a  common  carrier  mnv  limit 
his  common   law  responsibility  by  special  contract,  but  not 
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80  as  to  shield  him  from  liabilitj^  in  case  of  seglect.  Public 
policy  forbids  this.  The  reason  assigned  in  the  well  con- 
sidered case  of  Graham  &  Co.  v.  Davis  &  Co.,  4  O.  JS.  362- 
,S77,  is  that  the  public  are  interested,  generally,  in  the  per- 
formance by  carriers  of  their  duties,  inasmuch  as  it  often 
happens  that  many  undertakings  are  included  in  the  sainc' 
act  of  transportation — the  property  and  persons  of  several 
individuals  being  involved  in  the  same  venture,  whatever 
hafl  a  tendency  to  render  the  carrier-  careless,  as  to  the 
person  or  property  of  one  involving  hazard  to  the  person  or 
property  of  another,  by  "diminishing  the  motives  for  thr 
discharge  of  doty,"  and  thus  "it  is  against  public  policy,  be 
cause  it  takes  from  the  public  a  part  of  the  security  they 
would  otherwise  have."  Hence,  it  is  said,  that  ''a  loss  from 
negligence  can  not  be  within  the  stipulated  exceptions  to 
the  carrier^s  liability,  and  he  can  only  excuse  himself  for  a 
failure  to  deliver  the  goods  entrusted  to  him,  by  showing 
that  without  his  fault  he  has  been  prevented  by  some  one  of 
the  causes  recognized  by  law,  or  specifically  provided  for  in 
the  contract."  lb.  379.  This  principle  of  public  safety 
applies  as  well  to  the  agents  of  the  carrier,  or  subcontractors 
employed  by  him  in  the  performance  of  their  duties,  as  to 
the  carrier  personally.  No  inducements  should  be  allowed 
by  which  they  may  be  rendered  less  careful.  Should  the 
carrier  be  subjected  for  their  acts  of  negligence,  he  may 
stipulate  for  indemnity,  or  have  recourse  upon  them. 

In  the  construction,  then,  of  the  stipulation  contained  in 
the  contract  under  consideration,  it  is  not  to  be  taken  as  ab- 
solutely releasing  the  defendants,  in  any  event,  from  respon- 
sibility in  case  of  a  total  or  partial  loss  of  the  goods,  provided 
they  be  received  in  good  order  by  the  defendants'  agents  at 
Sandusky,  but  only  from  responsibility  for  losses  occurring 
without  any  fault  of  the  defendants  or  the  agents  employed 
by  them  to  carry  the  property  forward  from  that  place  to  the 
place  of  destination. 

Now  we  have  seen  that,  in  all  cases,  the  burden  of  proof 
rests  upon  the  carrier  to  show  that  the  loss  or  damage  has 
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occurred  without  his  fault,  or  any  fault  of  those  employed 
by  him,  and  when  a  lofis  is  shown  to  exist,  the  law  raises 
the  presumption  of  negligence  against  the  carrier.  Ubi. 
Supra.  374;  2  Greenl.  Evi.,  sec.  21J);  Angel  on  Carriers,  sec. 
202;  Story  on  Bail.  sec.  529.  Where  such  negligence  exists 
he  can  not  avoid  responsibility.  In  the  present  case  it  is 
shown  that  damage  has  accrued  to  the  plaintiff's  property 
while  in  the  hands  of  the  defendants  as  carriers.  Th<^ 
defendants  have  not  shown  how  that  damage  occurred,  or  that 
It  happened  without  any  fault  of  theirs,  or  of  their  agents.  It 
must  be  imputed  to  their  negligence,  and  they  should  be  held 
responsible  for  it. 
Judgment  for  plaintiff. 


Graham  &  Buckingham  v.  Firemen's  Ins.  Co. 

(No.  .6,869.) 

1.  It  Is  essential  to  a  recovery  upon  a  policy  of  Insurance,  that  the 
party  Initured  should  have  an  Interest  in  the  property,  both  at  the 
time  when  the  insurance  is  made,  and  when  the  loss  happens.  This 
interest  need  not  be  personal:  it  may  be  as  agent  or  trustee,  but  it 
must  exist  in  some  form  or  other. 

2.  Where  the  terms  of  a  policy  are  clear,  they  can  not  be  varied  by 
proof,  or  explained  by  averment  In  pleading;  if  the  terms  are  not 
clear,  extrinsic  evidence,  consistent  therewith,  may  be  received  to 
explain  the  policy. 

u.  Upon  a  showing  of  fraud  or  mistake,  the  insured  will  be  entitled  to 
have  the  agreement  reformed  and  properly  enforced. 

Special  Term. — On  demurrer  to  petition.  Suit  on  a  policy 
of  insurance.  The  petition  sets  forth  that  on  the  Ist  of  De- 
cember, 1856,  the  defendants  executed  and  delivered  an  open 
policy  of  insurance,  whereby  they  undertook  to  insure  John 
Bond.  In  such  suma  as  might  be  sperifled  by  application, 
from  and  to  any  place  mutually  agreed  upon  and  indorsed 
-upon  said  policy,  "against  all  perils  of  the  rivers,**  etc.    That 
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afterward,  '*od  the  13th  day  of  Decemt>er,  1856,  the  said 
Uond  acting  lor  and  as  the  agent  of  the  plaintiffs,  and  for 
their  use  and  beuetit,  made  application  to  the  defendants  for 
insurance  under  said  policy,  for  the  benefit  of  the  plaintiffs, 
in  the  sum  of  seventy-eight  hundred  and  sixty-five  dollars 
lf7.8G5).  on  1,300  barrek  of  fiour;  and  in  the  sum  of  |1,93U 
on  1,4G9  sacks  of  oats;  and  in  the  sum  of  $220  on  20  kegs 
of  butler,  from  Cincinnati  to  New  Orleans,  to  be  shipped 
and  put  on  board  the  fiat-boat  'Sea,'  to  be  transported  by 
her  from  Cincinnati  to  New  Orleans;  and  thereupon,  on  the 
same  day,  in  consideration  of  the  sum  of  f297,  to  be  paid  to 
the  defendants  as  a  premium  for  said  insurance,  agreed  to 
take  the  same  for  the  benefit  of  said  plaintiffs,  and  to  caase 
them  to  be  so  insured  by  and  under  said  open  policy,  and  in 
case  of  loss  to  pay  such  loss  to  them,  and  to  indorse  said  risk 
and  insurance  on  said  policy,  in  such  form  that  said  plaintiffs 
should  be  thereby  and  therein  insured  in  the  amounts  and 
on  the  property  in  the  flat-boat,  and  for  the  voyage  afore- 
i>aid;  and  the  defendants,  thereupon,  did  indorse  on  said  policy 
I  he  said  risk  and  insurance,  in  th6  words  and  figures  following, 
viz: 

'*1856,  Dec.  13.  |7,865  (seven  thousand  eight  hundred 
and  sixty-five  dollars)  on  1,300  barrels  of  flour,  hence  to  New 
Orleans— $196  62.  $1,930  (one  thousand  nine  hundred  and 
thirty),  on  1,469  sacks  of  oats,  hence  to  New  Orleans — $96  50. 
$220  (two  hundred  and  twenty  dollars),  on  22  kegs  of  batter, 
hence  to  New  Orleans — $4  40.  All  per  flat-boat  *Sea,'  in 
charge  of  Walter  &  Myers,  pilots.  T^oss,  if  any,  payable 
to  Graham  &  Buckingham,  of  New  Orleans.'*  Whereby 
the  defendants  became  insurers  to  the  plaintiffs,  in  said  sev- 
eral sums,  on  said  property,  and  for  said  voyage.  The  pe 
tition  then  avers  the  shipment  of  the  property;  its  loss  within 
the  terms  of  the  policy,  to  an  amonnt  greater  than  the  sum 
insured;  that  the  plaintiffs  had  an  interest  in  the  same  at  the 
time  of  said  insurance,  and  at  the  time  of  said  loss,  equal  to 
and  greater  than  the  sum  insured:  that  due  proof  of  said  loss 
and  interest  was  made  and  furnished  defendants,  agreeably 
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to  the  requisitions  of  the  policy,  and  payment  thereof  demanded 
and  relused;  and  the  plaintiit's  have,  in  all  respects,  complied 
with  the  conditions  of  the  policy,  on  their  part* 

Tilden.  Rairden  &  Curwen,  for  plaintiffs* 

Bates  &  Scarborough,  for  defendants. 

Spencer,  J.  To  the  petition  the  defendants  have  filed  a 
general  demurrer,  the  ground  of  which  is,  that  John  Bond, 
and  not  the  plaintiffs,  is  the  party  insured  by  the  terms  of 
the  policy,  and  the  petition  does  not  aver  any  interest  in  him, 
in  the  subject  of  the  insurance,  at  any  time;  but,  on  the  con< 
trary,  claims  for  a  loss  or  damage  to  the  interest  of  the 
plaintiffs. 

If  John  Bond  be  in  fact  the  party  insured  by  the  contract, 
the  objection  is  fatal.  For  it  is  essential  to  a  recovery  upon 
a  policy  of  insurance  that  the  party  insured  should  have  an 
interest  in  the  property,  both  at  the  time  when  the  insurance 
is  made  and  at  the  time  when  the  loss  happens.  The  inter- 
est, indeed,  need  not  be  personal,  it  may  be  as  agent  or  trustee, 
but  it  must  exist  in  some  form  or  other.  Goodall  v.  N.  E.  F. 
Ins.  Co..  r>  Foster.  185. 

A  policy  of  insurance,  like  any  other  written  contract,  must 
be  construed  by  its  own  terms.     Where  these  are  clear,  they 
can  not  be  varied  by  proof  or  explained  by  averment  in  plead 
ing.     But   when   its  terms  are  not  clear,   extrinsic  evidenct^ 
consistent  therewith,  may  be  received  to  explain  it. 

It  will  be  observed  that  this  policy  is  a  continuing  one — 
made  to  embrace  new  and  independent  risks  as  may,  from 
time  to  time,  be  agreed  upon  and  indorsed  upon  the  policy 
Every  indorsement,  when  made,  becomes  incorporated  into 
the  original  contract,  and  must  be  taken  in  connection  with 
it  as  one  whole,  each  indorsement  forming,  with  the  original, 
an  independent  contract.  Here  the  original,  or  general  con- 
tract,  purports  to  insure  John  Bond  personally,  not  as  agent 
or  trustee,  not  "for  whom  it  may  concern,"  but  individually. 
17 
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and  all  subsequent  risks  taken  and  indorsed  upon  the  policj 
will  be  presumed  to  have  been  taken  and  made  with  refer- 
ence to  the  same  interest,  unless  otherwise  expressed.     It  is 
clear  that,  if  the  indorsement  under  consideration   had   not 
contained   the   words   *ioss,    if   anr,    payable   to   Graham   & 
Buckingham,   of   New    Orleans,*'    but  had    simply    expressed 
the   risk   taken,   it   would   not   have   shown   an    intention   to 
cover  any  other  interest  in  the  property  than  that  of  John 
Bond;  and  any  averment  or  proof  of  another  and  differeat 
iutf^rest,    would    contradict    the    terms    of    the    policy,    and 
should,    therefore,    he    rejected.     The    question    then    arises, 
wiiat  ifl  the  purpose  and  eflfect  of  the  phrase,  *'lo8s,  if  any, 
payable  to  Graham  &  Buckingham."     AA'here,  by  the  terms 
of  the  policy,   the  party   insured   is  clearly  indicated,  or  ii 
appears  that  the  insurance  is  effected  for  a  person  or  persons 
unknown,  the  words  *ioss,  if  any,  payable  to  A.  B.,"  have 
uniformly  been  held  not  to  point  out  A.  B.  as  the  owner  of 
the  property  for  whom  the  insurance  is  made,  but  simply  to 
indicate  that  A.  B.  is  appointed  agent  to  receive  payment  of 
the  loss  for  the  party  insured,  and  to  whom  payment  may 
be    made    accordingly.     Jefferson     Ins.  Co.     v.     Cotheal,     7 
NVeiid.    72  82;    Farrow    v     Comra.    Ins.    Co.,    18    Pick.    55: 
Ifnrlbcrt    et    al.    v.    Paeifir    Ins.    Co.,    2    Sumner,    479;    20 
Pick.  259;  2  Duer,  sec.  31,  note.     And  in  such  cases  it  has 
been  held,  that  A.  B.  could  not  maintain  an  action  on  the 
]uilicy   in    his  own    name.     Ketchum    v.    Protec.    Ins.    Co.,   1 
Allen   (Canada)  179.       Because  it  is  said  he  is  no  party  to 
the  contract.       But  where,  by  the  terms  of  the  policy,  no  one 
is  named  as  the  party  insured,  and  it  contains  the  clause. 
"loss,  if  any,  payable  to  the  bearer,'*  it  sterns  that   whoever 
niav    be    holder    at  the  time  of  loss,  may  recover  on  proving 
an    interest   in    the   property.      2  Duer,  sec  31.      And  so  i 
apprehend,  if,  in  a  like  case,  the  loss,  instead  of  being  paya 
ble  to  bearer,  had  been  made  payable  to  A.  B.,  A.  B.  might 
recover  on  proving  an  interest  in  the  property;  because,  in 
such  case,  the  averment  and  proof  are  consistent   with  the 
policy.    And  perhaps,  for  the  same  reason,  it  may  be,  as 


JUNE  TERM,  1858.  259 


Graham  &  Buckingham  v.  Firemen's  Inn.  Co. 


claimed  by  the  i)laintifif*s  counsel,  that  when  an  insurance  is 
made  in  the  name  of  A.  B.,  loss,  if  anv,  payable  to  the 
**owner/*  or  *to  whom  it  may  concern,"  it  may  be  averred 
and  proven,  that  the  insurance  was  effected  for  some  other 
4han  A.  B. 

Such  proof  is  not  necessarily  inconsistent  with  the  policy, 
for  the  phrase,  "loss,  payable  to  the  owner,"  or  **whoni'  it 
may  concern,"  implies  that  A.  B.  may  not  be  concerned  as  an 
owner;  and  if  not  owner,  the  parties  must  be  presumed  to 
have  had  in  contemplation  some  other  person.  Not  so,  how 
ever,  where  the  policy  expressly  contains  the  name  of  the 
party  insured,  without  any  indication  of  other  ownership. 
The  phrase,  **loss,  payable  to  A.  B."  (being  a  person  other 
than  the  party  named),  does  not  purport  to  make  him  a 
party  to  the  contract,  nor  to  give  him  an  interest  therein, 
(except  to  secure  the  money),  after  it  is  broken.  It  clearly 
does  not  authorize  him  to  release  the  obligation  before  a 
breach  has  occurred,  nor  to  forfeit  its  benefits  by  any  act  of 
Iiis.  To  aver  such  an  interest,  is  to  denv  the  interest  of  the 
party  whom  the  policy  professes  to  insure,  and  thereby  con- 
tradicts its  express  provision. 

If  the  averments  contained  in  the  petition  be  true,  then 
either  a  mistake  or  fraud  has  been  committed  bv  the 
<1efendants,  in  not  causing  the  indorsement  to  be  made  on 
!he  policy,  in  such  form  as  to  cause  the  insurance  to  be 
exprescsed  to  be  for  the  benefit  of  the  plaintiffs,  and  the 
])laintiffs,  upon  showing  such  mistake  or  fraud,  will  be 
t»ntitled  to  have  the  agreement  reformed,  and  properly 
enforced.  But  such  is  not  the  scope  of  the  petition,  nor  the 
object  of  the  suit.  It  is  to  enforce  a  written  contract — not 
according  to  its  terms,  but  according  to  a  parol  understand- 
ing of  it,  had  between  the  parties  at  the  time  of  entering 
into  it — a  thing  which  is  wholly  forbidden  by  the  rules  of 
law.     The  demurrer,  therefore,  must  be  sustained. 

If  the  plaintiffs  de&ire  to  amend,  with  a  view  to  reform 
the  contract,  an  amendment  will  he  allowed.  Otherwise, 
judgment  for  defendants  will  be  rendered. 
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The  plaintiffs  having  declined  to  am-^nd,  with  the  view  to 
leform  the  policy,  judgment  was  accordingly  entered  for  the 
defendants. 

Demurrer  overrukd,  and  judgment  for  defendants. 


Elisha  Hathaway  v.  Henry  Lewis,  Adm'r,  etc. 

(No.  9,001.) 

1.  An  action  for  a  foreclosure  and  for  the  sale  of  mortgaged  premises 
can  be  maintained,  in  case  of  the  death  of  the  mortgagor,  before  the 
expiration  of  the  period  limited  by  the  98th  section  of  the  act  to 
provide  for  the  settlement  of  the  estates  of  deceased  persons. 

2.  In  some  cases  the  remedy  for  the  debt  may  be  lost  or  suspended,  and 
3'et  the  right  to  proceed  on  a  security  given  for  the  debt  will  not  be 
affected. 

Special  Term. — On  demurrer  to  petition. 

This  is  an  action  brought  for  a  foreclosure  and  the  sale  of 
mortgaged  premises,  the  mortgagor  having  deceased.  The 
adniiniistraior  and  heirs  are  the  parties  defendant.  A  demurrer 
has  been  tiled  to  the  petition  by  the  administrator. 

Mills  &  Hoadly,  for  plaintiff. 

Flamen  Ball,  for  defendants. 

GiJOLSON.  J.  Several  grounds  have  been  assigned,  but 
all  really  depend  on  the  same  question — whether  the  action 
can  be  maintained  until  the  period  limited  by  the  98th  sec 
tion  of  the  act  *'to  provide  for  the  settlement  of  the  estates 
of  deceased  persons"  has  expired.  This  is  a  question  of  con- 
struction, depending  upon  the  consideration  whether  it  wa* 
the  intention  of  the  legislature  to  suspend,  not  only  the  i-emedy 
for  the  debt,  hut  the  remedy  upon  any  security  which  may 
have  been  given  t)y  the  debtor. 

I  think  it  can  not  be  questioned,  that  in  some  cases  the 
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remedy  for  tb*/  debt  may  be  lost  or  suspended,  and  yet  tbe 
right  to  proceed  on  a  security  given  for  the  debt  will  not  be 
affected.  Cases  of  this  kind  are  found  in  our  reports.  4  O. 
S.  197.     Hollister  v.  Dillon. 

It  doe?  not,  therefore,  follow,  as  claimed  by  counsel,  that 
it  is  a  necessary  consequence  of  the  suspension  of  a  remedy 
by  action  on  the  debt,  that  the  right  to  proceed,  as  it  were  in 
rem,  to  subject  the  thing  pledged  for  the  payment  of  the  debt, 
has  been  disturbed.  This  conclusion  is  strengthened  by  an 
expression  in  the  statute,  that  it  is  not  applicable  when  the 
demand  is  one  which  would  not  be  affected  by  the  insolv- 
ency of  the  estate.  Such  is  the  case  of  a  mortgage  security. 
In  the  present  case  no  personal  judgment  is  asked,  and  I  am 
unable  to  sec  anything  to  prevent  a  proceeding  to  enforce  the 
specific  lien  which  the  creditor  has  secured. 

It  is  said  that  a  judgment  creditor  would  not  be  allowed 
to  proceed;  but  the  lien  of  a  judgment  is  general,  not  spe- 
cific; it  arises  from  the  operation  of  law,  and  not  by  the 
contract  or  deed  of  the  party,  and  the  same  principle  does  not 
tipply.     The  demurrer,  therefore,  will  be  overruled. 

Demurrer  overruled. 


Jos.  A.  James  v   Cin.,  Ham    &  Dayton  R.  R.  Co.  et  al. 

(No    6,857.) 

« 

:!.  Where  subscriptions  to  stock  are  made,  to  be  paid  In  installments, 
and  certiflcateB  of  stock  are  to  be  issued  for  the  several  installments, 
a  readiness  and  willingness  to  issue  the  certificates,  at  tbe  time  the 
payment  is  to  be  made,  is  all  that  can  be  required. 

2.  In  an  action  to  recover  money  agreed  to  be  paid  for  the  stock,  an 
averment  of  a  readiness  and  wiUingness  to  issue  and  deliver  the 
certificates  of  stock  is  necessary.  The  right  to  enforce  payment  is 
not  distinct  and  independent  from  the  ability  to  issue  and  deliver 
the  stock.  If  the  subscriber  can  not  get  the  stock,  the  payment  of 
money  can  not  be  enforced.  The  acts  to  be  done  must  be  regarded  as 
cotemporaneous. 

•3.  When  a  party,  having  the  ability  to  perform  an  executory  contraet, 
on  his  part,  assigns  his  interest  in  such  contract,  he  must  be  con- 
sidered as  equitably  bound  to  perform  It,  so  as  to  give  the  benen'. 
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of  it  to  the  assignee.  He  can  not  be  permitted  to  say  be  Is  not  read^. 
If,  on  the  day  fixed  for  peiformance.  he  had  the  ability,  he  must  be 
considered*  so  far  as  the  assignee  is  concerned,  as  having  the  willing- 
ness. 

4.  The  assignment  of  a  contract,  and  notice  of  that  assignment,  creates 
no  additional  burden,  nor  does  it  imp6se  any  additional  duty  of  active 
diligence  upon  the  contractor.  If  the  subject-matter  of  the  contract 
be  left  within  the  power  and  under  the  control  of  the  assignor,  the 
risk  of  its  being  impaired  or  destroyed,  so  as  to  defeat  the  perform- 
ance, is  assumed  by  the  assignee.  There  is  no  principle  by  which 
it  would  be  thrown  on  the  other  party. 

5.  Where  a  foreign  law  is  in  dispute,  whether  there  be  such  a  law  is  a 
matter  of  fact  for  averment  and  proof.  When  it  is  shown  in  evi- 
dence, its  construction  and  effect  is  for  the  court. 

6.  It  has  been  said  that  the  powers  of  a  corporation  are  only  such  as  thp 
law  of  its  creation  gives;  but  this  leads  to  another  question;  what 
powers  does  its  charter,  or  act  of  creation,  fairly  and  properly  con- 
strued, give?    It  is  in  such  case,  a  question  of  construction. 

r.  Powers  conferred  upon  corporations  are  of  two  descriptions:  some 
are  general,  others  special  and  limited.  Some  have  reference  to  the 
mode  in  which  acts  are  to  be  done,  and  are  merely  directory;  others 
are  in  the  nature  of  a  limitation  of  power  or  a  condition  precedent 
Third  persons,  acting  in  good  faith,  are  not  usually  to  be  affected  by 
an  excess  or  violation  of  the  former,  on  the  part  of  the  company: 
but  of  the  latter  they  are.  The  act  Itself  must  be  regarded  as  11 
legal,  and  knowledge  is  presumed. 

8.  When  the  organization  of  a  railroad  company  takes  place,  which 
organization  is  usually  formed  by  the  instrumentality  of  commis- 
sioners appointed  for  that  purpose,  the  authority  of  the  commissioners 
ceases:  and,  in  the  absence  of  any  special  provisions  to  the  contrary, 
all  power  as  to  any  further  subscriptions  to  the  capital  stock  vest  in 
the  corporate  body.  Its  dealing  with  third  persons,  as  to  its  stock, 
must  stand  upon  the  footing  of  ordinary  contracts. 

9.  If  the  article  which  the  party  agrees  to  supply  has  a  certain  and 
known  character,  that  party  has  no  right  to  change  or  alter  its 
character,  and  still  expect  it  to  be  received  in  fulfillment  of  the 
contract,  unless  the  change  be  within  the  contemplation  of  the 
parties.  If  the  acts  of  one  of  the  parties,  after  the  making  of  a 
contract,  have  so  injuriously  affected  the  subject  matter  of  the 
contract  as  to  destroy  the  benefits  expected  from  it  by  the  other 
party,  this  would  be  a  defense. 

SpKciAL  Trr.\i.— .On  demurrer  to  answer. 
This    was  an   action   brought   upon   an   agreement    of   the 
Cincinnati,   Hamilton   &   Dajton   Railroad   Co.,  to  subscribe 
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to  the  stock  of  the  CincioBati,  Logansport  &  Chicago 
Railway  Co.  The  action  is  brought  by  the  plaintiff  to  en- 
force an  assignment,  in  trust  of  the  money  due  on  the  sub- 
scription, made  by  Ihe  Cincinnati,  Logansport  &  Chicago 
Railway  Co.  The  object  of  the  action  is  to  compel  a  specific 
i.'xecution  of  the  agreement,  and  thereby  relieve  the  plain- 
tiff from  liabilities  assumed  on  the  faith  of  the  security  given 
by  the  assignment.  The  trustee  to  whom  the  assignment 
was  made,  it  is  alleged,  refuses  to  take  any  steps  to  carry  out 
the  agreement.  The  petition,  therefore,  brings  all  the  par- 
ties before  the  court,  and  asks  to  have  the  agreement 
eaforced  by  a  payment  of  the  subscription,  and  the  applica- 
tion of  the  money  to  tlie  relief  of  the  plaintiff  and  of  others 
in  a  like  position;  and  there  is  also  a  prayer  for  general 
relief. 

To  the  petition  the  Cincinnati,  Hamilton  &  Dayton  Rail- 
road Co.  tiled  an  answer,  setting  up  seven  several  grounds 
of  defense.  To  all  and  each  of  these  there  is  a  demurrer  bv 
the  plaintiff,  on  the  ground  that  they  do  not  constitute  any 
defense  to  the  action. 

Ferguson  &  I^ong,  for  plaintiff. 
'Worthington  &  Matthews,  for  defendants. 

Gholson,  J.  The  questions  involved  by  the  demurrer  to 
the  grounds  of  defense  are,  some  of  them,  of  a  technical 
character,  and  do  not  affect  the  merits  of  the  controversy 
between  the  parties.  I  will  f^rst  dispose  of  the  questions  of 
this  character,  and  then  consider  those  which  appear  to  be 
connected  with  the  merits. 

The  first  ground  of  defense  is  an  allegation  that  none  of 
the  shares  of  the  capital  stock  of  the  Cincinnati,  Logansport 
&  Chicago  Railway  Co..  alleged  to  have  been  subscribed,  have 
ever  been  delivered  or  tendered  to  the  defendant.  Upon  look- 
inj:  at  the  agreement,  It  clearly  appears  that  an  actual  delivery 
or  tender  of  the  shares  of  stock  is  not  a  condition  precedent 
to  a   demand   of  the  subscription.    The  amount  subscribed 
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was  to  be  paid  in  installments,  and  certificates  of  stock  were 
to  be  issued  for  the  several  inetaHments  paid.  A  readiness  and 
willingness  to  issue  the  certificates  at  the  time  payment  was 
to  be  made  is  all  that  could  have  been  required.  6  M.  &  G.  942; 
8  M.  &  VV.  372;  50  E.  C.  L.  222.  The  matter  stated  in  the 
first  ground  of  defense  is  not,  therefore,  in  itself,  suflBcient  to 
bar  or  preclude  a  recovery  on  the  part  of  the  plaintiff;  but  it 
may  raise  the  question  whether  the  petition  of  the  plaintitT 
is  not  defective  for  not  containing  an  averment  of  a  readinesc* 
and  willingness  on  the  part  of  the  Cincinnati,  Logansport  & 
Chicago  R.  R.  Co.  to  deliver  the  certificates  of  stock. 

There  are  cases  where  delivery  on  payment  is  not  a  con 
dition  precedent,  and  no  tender  need  be  shown;  and  yet  au 
averment  of  readiness  and  willingness,  and  notice  thereof, 
will  be  required.  6  M.  &  G.  942;  8  M.  &  W.  372.  If  this 
ca^^  stood  as  a  simple  action  on  the  part  of  the  Cincinnati. 
Logansport  &  Chicago  Railway  Co..  to  recover  the  money 
agreed  to  be  paid  for  the  stock,  it  is  ray  opinion  that  au 
averment  of  a  readiness  and  willingness  to  issue  and  deliver 
ihe  certificates  of  stock  would  be  necessary.  The  right  to 
enforce  payment  is  nol  distinct  and  independent  from  the 
ability  to  issue  and  deliver  the  stock.  If  the  defendant  can 
not  get  the  stock,  the  payment  of  the  money  is  not  to  be  en 
forced.  The  acts  to  be  done  must  be  regarded  as  con  tempo 
raneous. 

Is  the  rule  which  would  apply  to  the  Cincinnati.  Logans- 
port  &  Chicago  Railway  Co.  to  be  dispensed  with  on  account 
of  the  different  attitude  in  which  the  plaintiff  stands,  on  ao 
count  of  facts  stated  in  the  petition?  What  is  the  nature 
of  the  present  action?  It  is  really  for  the  specific  execution 
of  an  assignment  and  trust,  in  which  the  plaintiff  has  an  in- 
terest. While  the  plaintiff  may  really  have  no  greater  or 
better  ritrht  to  demand  the  payment  of  money  from  the  de- 
fendant than  would  the  Cincinnati,  Logansport  &  Chicago 
Railway  Co  had  there  been  no  assignment,  he  may  have 
the  right  to  present  his  case  in  a  different  way  He  may 
have  the  right  to  bring  the  two  parties  before  the  court  and 
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compel  a  performance  of  the  contract,  and  with  that  view 
institute  an  inquiry  whether  it  ought  to  be  performed.  If 
the  defendant  was  prevented  from  performing,  at  the  time 
stipulated,  by  a  want  of  readiness  and  willingness  on  the  part 
of  Cincinnati,  Logansport  &  Chicago  Railway  Co.,  such  a 
fact  may  really  be  considered  to  be  more  in  the  knowledge 
of  the  defendant  than  of  the  plaintifif.  So  far  as  the  Cin- 
cinnati, Logansport  &  Chicajio  Railway  Co.  is  concerned,  it 
must  be  considered,  in  respect  to  the  plaintiff,  as  both  ready 
and  willing.  When  a  party,  having  the  ability  to  perform 
an  executory  contract  on  his  part,  assigns  his  interest  in  such 
contract,  he  must  be  considered  as  equitably  bound  to  per- 
form it,  so  as  to  give  the  benefit  of  it  to  the  assignee.  He 
can  not  be  permitted  to  say  he  is  not  ready.  If,  on  the  day 
fixed  for  performance,  he  had  the  ability,  he  must  be  con- 
sidered, so  far  as  the  assignee  is  concerned,  as  having  the 
willingness. 

There  are  facts  set  out  in  the  petition,  which  tend  to  show 
that  the  defendant  was  permitted  to  take,  and  did  take, 
possession  of  the  stock,  so  far  as  it  was  capable  of  possession. 
The  delivery  of  certificates  would,  under  such  circumstances, 
be  really  only  an  additional  evidence  of  a  right,  the  enjoyment 
of  which  was  already  complete. 

In  view.  then,  of  the  different  position  of  the  plaintiff,  and 
nf  the  circumstances  which  he  states  in  his  petition,  I  do  not 
think  it  is  to  be  regarded  as  fatally  defective,  for  the  want  of 
an  averment  of  a  readiness  and  willingness  on  the  part  of 
C'incinnati.  Logansport.  and  Chicago  Railway  Company  to 
Issue  certificates  of  stock  on  payment  of  the  installments  agreed 
to  be  paid  by  the  defendant.  The  demurrer,  therefore,  to  the 
first  ground  of  defense  will  be  sustained. 

The  second  ground  of  defense  is,  that  the  Cincinnati, 
Logansport,  and  Chicago  Railway  Company  had  no  power, 
under  the  law  of  Its  creation,  to  agree  to  receive  subscrip 
rjons  to  its  capital  stock,  or  to  issue  certificates  so  provided 
in  the  agreement  with  the  defendant,  and  that,  therefore, 
the  agreement  is  invalid  and  void,  and  the  consideration  for 
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the  undertaking  on  the  part  of  the  defendant  wholly  fails. 
This,  if  true,  is  a  good  ground  of  defense,  for,  not  to  speak  of 
the  objection  of  illegalilv,  when  it  is  shown  that  the  defend- 
ant can  not  get  the  stock,  or  that  it  would  be  worthless, 
payment  for  it  ought  not  to  be  enforced.  The  point  of  the 
demurrer,  however,  is,  that  the  laws  of  Indiana  should  be 
set  out,  so  that  the  court  might  adjudge  as  to  the  illegality; 
in  other  words,  it  is  claimed  that  the  defendant  is  pleading 
a  matter  of  law  as  an  issue  for  the  jury.  Were  the  laws  of 
Ohio  under  consideration,  the  objection  might  be  good,  and 
the  defendant,  instead  of  pleading  illegality  as  a  matter  of 
fact,  should  properly  demur  to  the  petition,  which  sets  forth 
the  contract  alleged  to  be  illegal.  But  there  is  a  difference 
when  a  foreign  law  is  in  dispute.  Whether  there  be  such  a 
law  is  a  matter  of  fact  for  averment  and  proof.  When  it  is 
shown  in  evidence  its  construction  and  effect  may  be  matter 
for  the  determination  of  the  court.  11  CI.  &  Fin.  115,  116; 
50  E.  C.  L.  250;  10  Ala.  895,  897.  Whether  the  Cincinnati. 
Logansport  &  Chicago  Railway  Company  had  power  to  make 
such  an  agreement,  will  probably  be  found  to  depend  on  the 
charter  ^jranted  to  it  by  the  legislature  of  Indiana.  That 
charter,  being  a  law  of  another  State,  can  only  be  properly 
brought  before  the  court  by  its  introduction  as  evidence.  When 
thus  produced,  being  a  written  instrument,  its  construction 
will  be  for  the  court.  The  demurrer  to  thisiground  of  defense 
will  be  overruled. 

The  sixth  ground  of  defense  is  that  certain  representations 
were  made  to  induce  the  defendant  to  enter  into  the  agree- 
ment for  the  subscription  of  stock;  that  these  representations 
were  untrue;  that  they  were  made  by  agents  of  the  Cincinnati. 
Logansport  and  Chicago  Railway  Company  for  the  purpose 
of  inducing  the  board  of  directors  of  the  defendant  to  enter 
into  contract,  that  the  latter  relied  upon  the  truth  of  the  same: 
"and  by  means  of  the  same  were  fraudulently  induced  to  con- 
sent to  said  subscription  and  to  said  supposed  agreement  for 
the  paymf  ut  of  the  same. 

The  point  relied  on  in  support  of  the  demurrer  is,  that  it 
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does  not  appear  that  the  representationa  were  Diade  in  bad 
faith,  or  with  knowledge  of  their  untruth.     Upon  a  demur- 
rer to  an  answer  the  inquiry  is  not  whether  allegations  in  it 
are  sufficientlv  definite  and  certain,  but  whether  upon  any 
fair  and  reasonable  construction,  they  make  out  a   case  of 
defense  to  the  action.     If  by  any  fair  and  reasonable  intend 
meut  in  favor  of  the  pleading,  it  can  be  sustained,  under  thf 
liberal   system   provided   by   our   code,  this  should   be  done« 
leaving   the    party,    if   he   doubt   as   to   the   meaning  of  thf^^ 
ple»din<r,  and  is  not,  therefore,  able  properly  to  meet  it  on 
the   trial,    to    apply    to   have   it   made   definite   and    certain. 
Having   this   rule   in    view,   I   think   the  answer   as   to   thi^ 
ground   must  be  deemed   suflicient.      The  general   exception 
that  the   board  of  directors  of  the  defendant  were   fraud n 
lently  induced  by  the  representations  which  are  set  out  to 
enter  into  the  contract,  may  very  fairly  be  construed   as  a 
charge   of   a   fraudulent   knowledge  or  intent   in   those   who 
made  the   representations.     It   may   also  be   remarked   from 
the  very  nature  of  some  of  the  representations,  if  they  were 
untrue  in  fact,  it  must  have  been  known  to  the  agents  and 
officers  of  the  Cincinnati,  Ix>gansport  and  Chicago  Railway 
Company. 

The  seventh  ground  of  defense  to  be  properly  understood, 
requires  a  reference  to  certain  agreements.     It  appears  that 
on   the   I'^th   December,  1853.  the  Cincinnati,  Hamilton  and 
Dayton   Railway  Company  of  the  first  part,  and   the   Eaton 
and    Hamilton,   the    Richmond    and    Miami,    the    Cincinnati. 
Logansport.  and  Chicago,  and   the  Tvogansport  and  Chicago 
Railway    Companies    of   the    second    part,    entered    into    an 
agreement   for    the   jointly    stocking   and    running   their    re 
spective  roads,  intending  to  form  a  line  from  Cincinnati  to 
Chicago  of  a  uniform  gauge.     The  agreement  contained  vari 
ous  stipulations  for  the  benefit  of  the  respective  parties,  and 
was  to  continue  in  force  for  twenty  years,  and  thereafter  until 
either  party  should  give  the  other  one  year's  previous  notice 
of  its  termination.     On  the  same  day.  aad  in  consideration 
of  the  covenants  contained  in  that  agreement,  the  defendant 
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agreed  to  subscribe  to  the  capital  stock  of  the  CinciDnati, 
Logansport,  and  Chicago  Railway  Companj  six  thousand 
shares  of  |50  each,  making  f300,000,  said  stock  to  be  taken 
and  paid  for  at  the  rate  of  seventy-five  cents  on  the  dollar, 
afi  follows:  $100,000  in  locomotives  and  cars  at  their  cost 
value,  and  the  remaining  fl25,000  to  be  paid  in  half-yearly 
installments,  beginning  on  the  1st  July,  1855.  Certificates  of 
stock  to  be  issued  for  the  several  installments  paid. 

The  ground  of  defense  is,  that  the  contract  for  a  running 
arrangement  has  been  abandoned  by  the  Cincinnati,  Ivogans- 
port  and  Chicago  Railway  Company;  that,  thereupon,  it 
has  been  treated  and  considered  as  abandoned  and  rescinded 
by  all  the  other  parties.  There  is  added  a  denial  that  the 
1100,000  in  locomotives  and  cars  has  been  paid,  as  alleged  in 
the  petition.  From  these  premises,  it  is  claimed  that  the 
contract  for  subscription  became,  and  was  also  annulled  and 
rescinded,  and  is  no  longer  of  any  binding  force  or  obliga 
tion. 

It  is  difficult  to  see  how  the  performance  of  the  first  con- 
tract by  the  parties  thereto  could  be  considered  in  the  nature 
of  a  consideration  precedent  to  the  right  to  demand  per 
formance  of  the  second  contract.  Undoubtedly  the  first 
contract  was  a  consideration  and  inducement  to  the  second; 
but  the  covenants,  and  not  their  fulfillment,  constituted,  in 
law,  that  consideration  and  inducement — a  consideration 
executed  at  the  time,  as  shown  from  its  very  nature.  It 
moved  not  only  from  the  Cincinnati,  Tx)gan8port  and  Chi- 
cago Railway  Company,  but  from  the  other  parties,  who 
united  with  it  in  the  first  agreement.  It  could  not  be  ex- 
pected that  their  compliance  was  to  be  enforced  by  the 
Cincinnati,  I.ogansport  and  Chicago  Railway  Company. 
All  that  could  be  expected,  and  all  that  was  required,  as 
clearly  shown  by  the  language  of  the  second  agreement,  was 
"the  covenants'*  These  covenants  the  Cincinnati,  Hamil- 
ton and  Dayton  Railroad  Company  might  enforce  or  release 
at  its  option  Substantially,  a  mutual  release,  or  waiver,  is 
all  that  is  shown  in  the  seventh  ground  of  defense,  and  for 
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the  reasons  stated,  the  other  contract  can  not  be  affecte<l 
thereb,y,  and  the  demurrer  must  be  sustained.  Li-wis  v.  Clifton, 
78  E.  C.  L.  253. 

Returning  to  the  3d  and  4th  grounds  of  defense,  which 
are  of  vital  import  to  the  action  of  the  plaintifif,  they  may, 
very  properly,  be  considered  together,  depending,  as  they  do, 
'.n  my  opinion,  upon  the  same  point.  They  are  both  founded 
upon  a  supposed  want  of  power  in  the  defendant,  to  enter 
into  the  agreement  on  which  the  plaintiff  relies.  It  is 
claimed,  in  the  third  ground  of  defense,  that  the  defendant 
could  not  enter  into  such  an  agreement  without  the  assent 
iii  the  holders  of  two-thirds  of  its  stock;  and  in  the  fourth 
ground  of  defense,  that  the  defendant  was  prohibited  from 
subscribing  in  aid  of  any  railroad,  unless  it  connected  with 
itA  main  line,  and  it  is  alleged  that  the  Cincinnati,  Logansport 
and  Chicago  Railway  did  not  so  connect. 

The  questions  involved  in  this  branch  of  the  case  depend 
on  the  powers  of  the  defendant  under  its  act  of  incorpora- 
tion. These  powers  are  derived  from  the  legislative  enact- 
ments of  Ohio,  and  of  them  the  court  is  bound  to  take  no- 
tice. Reliance  has  been  placed  in  the  argument  by  the 
counsel  for  both  parties,  upon  the  general  principles  appli- 
cable to  the  question  of  the  powers  of  a  corporation.  It  is 
claimed  that  they  are  only  such  afi  the  law  of  its  creation 
gives.  This  is,  undoubtedly,  a  correct  proposition.  Hut  it 
does  not  answer  the  question  and  only  leads  to  another. 
What  are  the  powers  given  to  a  corporation  by  the  law  of 
its  creation,  properly  construed?  Here  a  preliminary  ques- 
tion arises.  It  is  sought  to  apply  a  strict  rule  of  construe 
?ion.  A  charter,  it  i?  said,  must  be  strictly  construed,  and 
so  as  only  to  embrace  such  powers  as  are  granted  in  express 
terms,  or  by  necessary  implication.  Such  is.  undoubtedly, 
the  mle  in  certain  classes  of  cases,  arising  upon  the  con 
gtruction  of  charters.  Where,  by  the  grant  of  the  govern- 
tTi<»Tit.  privileges  are  eonferr**d  upon  corporators,  which  as 
individuals  they  couM  not  exercise,  such  a  grant  should  be 
construed  strictly  against  the  corporators,  and  liberally  toward 
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the  public.  "Any  ambiguity  in  the  terms  of  the  grant  must 
operate  against  the  corporatian  and  iu  favor  of  the  public,  and 
the  corporation  can  claim  nothing  that  is  not  clearly  given  by 
the  law."  9  Howard  172,  192;  11  Peters  589,  598;  11  CI.  and 
Fin.  143,  and  21  Conn.  306. 

But  in  such  cases,  it  is  not  meant  **that  the  charter  is  to 
receive  a  strained  and  unreasonable  interpretation,  contrary 
to   the  obvioufi   intention   of  the   grant.     It   must    be   fairly 
examined    and    considered,    and    reasonably    and    justly    ex- 
pounded."    9  Howard  172,  192.     And  this  strict  rule  of  con 
Btruction  can  not  be  properly  extended  to  cases  in  which,  by 
the  charter  or  grant,  nothing  is  taken  from   the  public,   or 
the  rights  of  the  public  are  in  no  way  infringed;  where  the 
corporation  is  really  only  an  organized  partnership,  and  the 
<:orporators  are  authorized  to  do  as  such,  only  acts  which  as 
individuals  they  would  have  a  perfect  right  to  do.     It  will 
be  found  that  the  cases  in  which  this  strict  rule  of  construc- 
tion has  been  applied,  are  chiefly  those  in  which  corporations 
have  claimed  a  delegation  of  some  prerogative  of  the  gov- 
ernment  as  to  take  private  property,   or  to  exercise    some 
franchise.    There  are  cases   in   which   a   strict   rule   of  con- 
struction has  been  sought  to  be  applied  on  the  ground  of  the 
mode   in    which   acts  of   incorporation   are   obtained.     Their 
language,  it  is  said,  is  not  that  of  the  legislature  but  of  their 
promoters,  and  should,  therefore,  be  strictly  construed.     49 
Eng.   Com.    Law   253,   288.     This    was   said   in    reference   to 
the    mode    of    obtaining  grants  of  power  to  a  railway  com- 
pany from  the   British   Parliament,  which  is  different  from 
the  legislative  practice  in  this  State,  and  an  argument  drawn 
from  it  can  furnish  no  safe  guide     It  is  more  reasonable,  as 
said  recently  in  a  case  of  this  kind,  to  take  the  charter  "as 
we  find  it  on  the  statute  book,  and  give  it  operation  and  effect 
according  to  the  intention  of  the  legislature,  to  be  gathered 
from  its  provisions."     10  Maryl.  536,  543. 

Whether,  therefore,  the  defendant  had  under  it5»  charter 
the  power,  which  is  the  subject  of  consideration  in  this  case, 
is   a   question  of  construction.     Powers  conferred   upon   the 
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defendant  are  either  general  or  special.    The  general  corpo- 
rate powers,  whether  taken  in  the  language  of  the  original 
charter,  or  in  that  of  the  general  railroad  law  of  1848,  are 
quite  extensive.    They  are  certainly  sufficiently  broad,  in  the 
absence  of  any  direct  limitation,  to  authorize  the  entering 
into  the  agreement  which  m  the  subject  of  the  present  con 
troversy.     It    is    to    be   "deemed   a   body    corporate.'*    The 
ideal  being  called  a  corporation,  has  been  defined  "to  be  a 
continuous  identity;  endowed  at  its  creation   with  capacify 
for  endless  duration;  residing,  in  the  grantees  of  it  and  their 
successors,  its  acts  being  determined  by  the  will  of  a  major 
ity  of  the  existing  body  of  its  grantees  or  their  succesisors  at 
any   given   time,   acting   within   the   limits   imposed   by   the 
constitution  of  their  body  politic;  such   will  being  signified 
to  strangers  by  writing  under  the  common  seal;  having  a 
name,  and  under  such  name  a  capacity  for  taking,  holding 
and  enjoying  all  kinds  of  property,  a  qualified  right  of  dis- 
posing of  its  possessions,   and  also  a  capacity   for  taking, 
holding,  and  enjoying,  but  inalienably,  liberties,  franchises, 
exemptions,  and  privileges,  together  with  the  right  and  ob 
ligation   of  suing  and   being  sued  only   under  such   name.'' 
8uch,  it  is  said,  are  the  attributes  of  a  corporation  proper, 
that  is  to  say.  a  corporation  created  merely  as  a  corporation, 
without  any  restrictive  or  limiting  clauses  in  the  instrument 
of  creation.     Grant  on  corporations,  4,  .5.     But  it  rarely,  if 
ever  happens  that  a  corporation  is  not  subject  to  restrictions 
and  limitations,  and  these  may  be  directory  as  to  the  mode 
of  the  exercise  of  its  powers,  or  in  the  nature  of  conditions 
precedent  or  limitations  to  the  right  to  exercise.     With   the 
former.  I  take  it,  third  persons,  acting  in  good  faith  have  no 
concern.     A   compliance  with  them  may  be  enforced  as  be- 
tween the  corporators  and  their  agents,  or  as  between  the 
government  and  the  corporation.     But  third  persons  should 
not  be  affected  by  a  failure  to  comply,  unless  guilty  of  some 
complicity  in  the  act   of  commission  or  omission.     For  ex 
ample,   if  a    railroad   corporation   have  a   general    power   to 
<?ontract  nnd  be  contracted  with,  or  to  purchase  any  personal 


72  251JPEK10K  COUKT  OF  CINCINNATI. 


Jos.  A.  James  v.  Cin.,  Ham.  &  Dayton  R.  £L  Ga 


property,  it  may  be  there  is,  either  express  or  implied,  a  re- 
striction, that  the  subject  matter  of  the  contract  shall  be 
"necessary  or  convenient"  for  the  abjects  of  the  corporation. 
But  surely,  it  can  not  be  required  that  a  party  called  on  to 
supply  any  article  to  the  officers  of  a  railroad  company  shall 
rake  care  to  inform  himself  whether  it  be  necessary  and  con- 
venient to  carry  into  effect  the  objects  of  the  incorporation. 
It  must  be  considered  that  any  restriction  of  this  character 
to  the  exercise  of  a  iireneral  power  falls  within  the  class  of 
those  which  are  mereiv  directory.  Anv  other  rule  would 
make  the  numerous  corporations  -scattered  over  the  country, 
instruments  which  might  be  readily  used  to  cheat  and  defraud 
the  public.  And  it  has  been  said  that  ''the  safety  of  men,  in 
their  daily  contracts,  requires  that  this  doctrine  of  ultra  vires 
should  be  confined  within  narrow  bounds."  East.  Counties  R. 
W.  Co.  V.  Hawkes,  35  Eng.  L.  and  E.  31 ;  Bargate  v.  Shortridge, 
31  Eng.  L.  and  E.  59;  14  Pa.  St.  81,  84. 

If  a  party  dealing  with  the  officers  or  agents  of  a  corpo 
ration  in  reference  to  a  matter  which  may  or  not  be  one 
properly  within  the  scope  of  its  powers,  according  to  the 
purpose  or  object  intended,  knows  that  an  improper  purpose 
or  object  is  in  view  (and  such  knowledge  might  be  inferred 
from  the  very  nature  of  the  subject  matter),  then,  as  to  him, 
the  transaction  would  be  illegal;  not  so  much,  perhaps,  be- 
cause it  was  prohibited  by  the  law,  ss  because  he  was  com- 
plicated with  a  wrongful  act  and  breach  of  trust.  When* 
an  act  is  in  itself  illegal,  the  question  of  knowledge  does  not 
properly  arise.  Parties  contracting  as  to  such  an  act  must 
be  supposed  to  know  its  illegality.  And  this  is  the  case  as 
to  those  restrictions  on  the  powers  of  a  corporation,  which 
are  in  the  nature  of  conditions  precedent  or  limitations, 
shown  t)y  the  express  provisions  of  its  charter,  or  by  infer 
ence  from  its  terms.  If  upon  a  reasonable  and  fair  construc- 
tion of  the  act  of  the  legislature,  from  which  the  corporation 
derives  its  powers,  an  intention  appears,  to  prohibit  that 
which  !s  the  subject  of  a  contract — to  exCiUde  it  from  the 
general  powers  of  the  corporation,  or  to  provide  that  it  shall 
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be  done  only  in  a  specified  mode,  it  necessarily  follows,  that 
the  contract  c^n  not  be  sustained.  It  need  not  be  averred 
or  proved  that  both  parties  had  knowledge  of  such  an  ille- 
gality, for  being  made  illegal  by  a  law  of  the  land,  it  is  sup 
posed  to  be  known,  and  ignorance  would  be  no  excuse.  S. 
y.  Railway  Co.  v.  G.  N.  Railway  Co.,  9  Exch.  66,  84;  Nor- 
wich V.  Norfolk  R.  Co.,  4  E.  and  B.  897;  13  S.  and  M.  408, 
411,  Haynes  v.  Covington;  1  Sandf.  Ch.  280,  Barry  v,  Mer. 
Exch.  Co.;  3  Wend.  573,  Beach  v.  Fulton  Bank;  1  Richardson, 
281,  288,  Bank  of  S.  C.  ▼.  Hammond;  E.  Anglian  R.  Co.  v. 
£.  Counties  R.  Co.,  73  E.  C.  L.  775,  813. 

Such  being,  in  my  opinion,  the  rules  by  which  the  inquiry 
is  to  be  guided,  I  proceed  to  consider  whether  the  agreement, 
to  the  illegality  of  which  the  third  and  fourth  grounds  of 
defense  are  directed,  is  subject  to  that  objection.  The  third 
ground  of  defense  has  been  prepared  in  view  of  the^provis- 
ions  of  the  4th  section  of  tEe  act  of  3d  March,  1851,  relating 
to  railroad  companies.  It  is  quite  evident  those  provisions 
are  enabling,  and  not  restrictive.  If  the  power  to  do  the; 
acts  mentioned  existed,  no  intention  is  shown  to  divest  such 
power.  If  the  power  was  then,  for  the  first  time,  conferred, 
of  course  it  may  be  very  properly  claimed  that  it  could  only 
be  exercised  under  the  condition  of  obtaining  the  assent  of 
the  stockholders.  Now,  I  can  "not  doubt  but  the  defendant 
had  power  to  make  such  an  agreement  as  the  one  in  ques- 
tion, under  its  general  powers.  If  this  be  so,  there  was  no 
intention,  on  the  part  of  the  legislature,  even  if  its  constitu- 
tional authority  were  admitted,  to  divest  the  defendant  of  the 
powers  before  granted.  Here,  it  will  be  observed,  that  while 
the  general  law  of  1848  was,  in  1849,  made  part  of  the  charter 
of  defendant,  by  a  special  act,  there  is  no  averment  that  the 
defendant  has  ever  adopted,  as  part  of  its  charter,  any  of  the 
subsequent  general  laws. 

The  fourth  ground  of  defense  depends  upon  the  construc- 
tion of  the  6th  section  of  the  act  of  March  15th,  1849,  which 
adopts  as  the  charter  of  the  defendant  the  railroad  law  of 
1M8.     It  is,  in  that  section,  provided    that    the    defendant 
1« 
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may  ^^aid  in  the  construction  of  anj  other  line,  or  side  line, 

to  connect  with  its  main  line  of  road.''    There  is  very  great 

force  in  the  argument  that  a  direct  and  express  authority  to 

aid   in   the   construction   of   certain   defined    lineA,    must    be 

regarded  as  an  exclusion  of  the  power  to  aid  in  any  other 

line  not  coming  within  the  description  of  those  authorized. 

A  contract  to  aid  in  the  construction  of  a  line  not  authorized, 

might  be  considered  as  impliedly  prohibited,  and,  therefore, 

void.     It  would  not  be  a  mere  excess  of  power,  or  the  exercise 

of  a  power  in  an  improper  manner,  but  the  doing  that  which 

the  law  prohibited;  and,  in  such  a  case,  I  should  certainlj 

i  feel  bound  by  the  aufhorities  which  have  been  cited,  to  hold 

j  that  the  agreement  to  do  that  which  was  so  prohibited  could 

not    be    enforced.    The    point,    however,  in  v/hich  both  the 
I  third   and   fourth    grounds   of   defense   are,    in    my    opinion. 

defective,  consists  in  the  want  of  anv  averment  that  tbt* 
agreement  under  consideration  was  made  '*to  aid  in  the  con 
struction  of  the  line  of  the  Cincinnati,  Logansport  and  Chi- 
cago Railway  Company."  Nothing  is  said  in  either  of  the 
agreements,  which  have  been  before  described,  of  any  such 
object.  For  aught  that  appears,  all  the  roads  mentioned  in 
the  agreements  had  been  constructed,  and  the  professed 
object  of  the  first  agreement  is  the  stocking  and  running  tht* 
roads.  To  make  good,  therefore,  the  grounds  of  defense,  it 
is  incumbent  on  the  defendant  to  show  that  its  broad,  gen- 
eral powers  were  restricted  and  limited,  nat  only  as  to  aiding 
in  the  construction  of  lines  of  road  by  a  subscription  of  stock, 
or  otherwise,  but  as  to  the  bargaining  and  contracting  in  am 
manner,  or  for  any  consideration,  in  relation  to  the  purchase 
or  subscription  of  stock. 

It  was  admitted  in  the  argument  that  it  was  competent 
for  the  defendant  to  enter  into  an  agreement  for  a  runninp 
arrangement  such  as  the  one  made  in  this  case.  For  the 
benefits  of  such  an  agreement,  it  was  competent,  then,  for 
the  defendant  to  pay  an  adequate  consideration.  The  form 
of  that  consideration  can  not  be  material.  It  may  be  to  pa^ 
money,  or  to  take  stork  in  another  company  nt  a  reduced 
rate.     In  this  case,  the  different  companies  with  which   tbi- 
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defendant  contracted,  instead  of  exacting  a  moneyed  consid- 
eration for  their  covenants,  were  content  with  the  agreement 
of  the  defendant  to  subscribe  for  stock  in  one  of  them;  and 
this  may  hare  been  the  same  as  a  moneyed  consideration  to 
all.  On  its  face,  it  is  certainly  not  an  aiding  in  the  con- 
struction of  a  line  of  railroad.  The  purpose  and  object,  a 
beneficial  running  arrangement,  it  is  admitted,  were  valid, 
and  I  can  not  say  that  the  nature  of  the  consideration  to  be 
given  was  invalid.  If  the  real  design  was  a  mere  shift  and 
conveyance  to  evade  the  law,  the  facts  and  circumstances 
showing  this  should  be  stated  in  the  pleadings. 

The  fifth  ground  of  defense  remains  to  be  considered. 
The  substance  of  this  ground  of  defense  is,  that  after  the 
agreement  to  subscribe  stock,  the  Cincinnati,  Logansport 
and  Chicago  Railway  Company,  by  acts  stated  in  detail  in 
the  answer,  so  chaug^rd  the  nature  and  character  of  its  capi- 
tal stock,  as  to  make  it  substantially  a  new  stock,  and 
entirely  different  from  what  the  defendant  agreed  to  receive. 
In  effect,  destroying  the  subject  matter  of  the  contract,  and 
rendering  it  impossible  of  performance.  The  acts  which  are 
claimed  to  have  resulted  in  these  consequences,  are  alleged  to 
have  been  done  without  the  knowledge  or  assent  of  the 
defendant. 

It  appears  from  the  pleadings  that  the  defendant  is  not  to 
be  regarded  as  a  subscriber  of  stock  in  an  unorganized  com- 
pany, and  afterwards  uniting  in  the  organization,  but  as 
contracting  with  an  organized  company  for  a  portion  of  its 
capital  stock.  Railroad  companies  are  usually  formed  by 
the  instrnmentality  of  commissioners  appointed  for  the  pur 
pose.  When  the  organization  of  the  company  takes  place, 
the  authority  of  the  commissioners  ceases;  and,  in  the 
absence  of  any  special  provision  to  the  contrary,  all  powers 
as  to  any  further  subscription  to  the  capital  stock  vest  in  the 
corporate  body.  Plank  Road  Co.  v.  Hoffman,  9  Maryl.  559- 
'5f>8.  Its  dealing  with  third  persona  as  to  its  stock,  must 
stand  upon  the  footing  of  ordinary  contracts.  If  a  corpo- 
Tate  body  agrees  to  supply  and  furnish  a  certain  quantity  of 
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its  stock  to  a  third  person  for  a  specified  price,  I  know  of  no 
rule  that  can  govern  such  a  contract,  which  would  not  apply. 
in  analogous  circumstances,  to  any  other  contract.  If  the 
article  which  a  party  agrees  to  supply  has  a  certain  and 
known  character,  that  party  has  no  right  to  change  and  alter 
its  character,  and  still  expect  it  to  be  received  in  fulfillment 
of  the  contract.  It  is  really  a  question  of  identity.  If  the 
change  be  one  which  may  be  supposed  to  be  within  the 
contemplation  of  the  parties,  there  can  be  no  complaint. 
Such  would  probably  be  presumed  in  reference  to  changes^ 
not  substantially  aflfecting  the  nature  and  character  of  the 
article.  But  where  the  change  is  radical,  and,  from  the  cir- 
cumstances, clearly  not  contemplated,  it  would  be  manifestly 
unjust  to  enforce  the  contract,  and,  particularly,  where  such 
a  change  was  the  result  of  the  intentional  acts  of  the  very 
party  asking  to  have  it  enforced.  Everhart  v.  Philadelphia 
and  West  Chester  R.  R.  Co.,  28  Pa.  St.  ^89-352;  13  111.  504, 
Banet  v.  Alton  S.  R.  R.  Co.;  16  Mees.  &  Welsh.  804808. 

The  question  of  the  power  of  a  corporation  to  make  a 
change  in  the  character  and  nature  of  its  stock,  as  by  embra- 
cing another  and  different  purpose  under  the  authority  of 
the  legislature,  is  not  to  be  confounded  with  the  question 
whether,  the  change  having  been  made,  a  party  is  still  bound 
to  carry  out  an  agreement  to  take  the  stock.  There  may  be 
a  very  marked  difference  between  the  position  and  rights 
of  one  who  is  actually  a  stockholder  and  corporator,  and  one 
whom  it  is  sought  to  make  a  stockholder  and  corporator. 
The  one  who  is  actually  in  the  corporation  may  be  bound 
by  the  acts  of  the  majority,  or  may  be  compelled  to  resort 
to  preventive  steps.  The  latter  has  a  right  to  stand  upon 
the  terms  of  his  contract  with  the  corporation,  and  to  require 
the  delivery,  in  fulfillment  of  its  terms,  of  that  which  he  was 
to  receive. 

There  is  another  principle  to  be  regarded  in  this  came. 
The  action,  as  before  stated,  is  really  for  the  specific  per- 
formance of  an  agreement.  The  object  is  to  require  the 
defendant   to   take  the  stock   and   pay   the  price,   and   not 
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merely  for  the  recovery  of  damages  for  a  refusal  to  accept 
and  pay.  Now  in  this  view,  if  the  act»  of  one  of  the  partieis 
after  the  making  of  a  contract  have  so  injuriously  affected 
the  subject  matter  of  a  contract,  as  to  destroy  the  benefits 
expectefl  from  it  by  the  other  party,  such  actB  may  present 
a  conclusive  answer  to  an  application  for  the  exercise  of  a 
jurisdiction,  which  has  .always  been  considered  discretionary 
and  only  to  be  afforded  in  cases  where  there  has  been  diligence 
jnd  good  faith. 

In  view  of  these  principles,  if  the  facts  stated  show  such 
u  change  and  alteration  in  the  character  of  the  stock,  as 
may  be  conjiidered  radical  and  material,  and  substantially 
affecting  its  indentity,  the  fifth  ground  of  defense  must  be 
deemed  sufficient.  I  am  satisfied  that  under  the  averments 
in  the  answer  such  a  change  may  be  made  out  by  proof; 
and  I  can  not  say  as  a  matter  of  law,  that  admitting  the 
facts  stated,  and  all  inferences  which  might  be  drawn  from 
them  there  would  be  no  such  change  and  alterations,  as  the 
rule  on  the  subject,  which  has  been  stated  would  require. 

It  haa  been  objected,  however,  that  the  defendant  became 
actually  a  stockholder,  and  must  be  considered  as  bound  by 
and  assenting  to  the  change  in  the  character  of  the  corpora- 
tion and  its  stock.  What  effect  the  conduct  of  the  defend- 
ant in  acting  as  a  stockholder  and  voting  all  the  shares 
of  stock  which  were  agreed  to  be  subscribed,  may  have, 
when  established  by  proof,  it  is  not  now  necessary  to  in- 
quire. Such  acts  can  have  no  greater  effect  than  showing 
Icnowledge  and  assent  to  the  change  and  alteration,  stated 
in  the  answer,  and  any  such  knowledge  or  assent  is  denied. 
This  denial,  which  must  be  considered  as  sustaining  the 
answer  in  this  particular  is,  it  is  true,  made  in  general  terms, 
but  upon  a  demurrer  this  haa  been  deemed  sufQcient.  It 
may  also  be  found  that  a  party  who,  upon  a  mere  subscrip- 
tion, is  allowed  to  vote  and  act  as  a  stockholder,  while  he 
may,  by  so  doinsc.  waive  any  matter  before  occurring,  as  to 
matters  subsequent,  which  were  inconsistent  with  his  rights 
as  a  contracting  party,  would   not  be  estopped.     He  might 
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be  regarded  as  in  an  anamalous  condition — in  part  a  stock- 
holder and  in  part  a  contractor  to  become  a  stockholder.  Ho 
might  haye  acted  ais  a  stockholder  on  the  faith  of  a  compliance 
with  his  contract  to  become  one,  and  on  the  breach  of  that 
contract  may  very  properly  claim  the  rights  of  a  contracting.' 
party.  Cases  of  this  description  will  generally  depend  on 
their  particular  circumstances.  And  it  may  be  proper  to  add, 
that  admitting  the  want  of  any  direct  assent  on  the  part  of 
the  defendant,  to  the  changes  made  in  the  Cincinnati,  Logans- 
port  &  Chicago  Railway  Co.,  as  stated  in  the  answer,  their 
character  appears  to  have  been  such  as  to  have  been  peculiarly 
objectionable  to  the  defendant.  If,  after  such  a  change,  tho 
balance  of  an  impaired  subscription  could  be  enforced,  it 
should  only  be  as  a  strict  legal  right. 

One  more  view,  which  has  been  pressed  as  to  this  ground 
of  defense,  has  to  be  examined.  It  has  been  claimed  that 
such  a  defense,  though  valid  against  the  original  contracting' 
party,  would  not  avail  against  the  assignee.  Upon  thie^ 
point  I  feel  no  diflQculty  in  coming  to  a  conclusion.  Thi* 
assignment  of  the  contract,  and  notice  of  that  assignment, 
created  no  additional  burden,  nor  imposed  any  addilionni 
duty  of  active  diligence  upon  the  defendant.  Mangles  v. 
Dixon,  3  H.  L.  Cas.  702.  The  defense  is,  in  substance,  a 
want  of  ability  on  the  part  of  one  of  the  contracting 
parties  to  comply  with  the  terms  of  the  contract.  If  thi** 
want  of  ability  had  been  caused  by  the  defendant,  after 
notice  of  the  assignment,  then  the  assignee  might  jnstly 
complain  of  such  an  act  as  a  fraud  upon  his  rights.  But 
how  can  it  be  claimed  that  the  assii^nment  and  notice 
devoh^d  upon  the  defendant  the  duty  of  so  supervising  and 
coa trolling  the  acts  of  the  assignor,  that  a  continued  ability 
to  perform  should  exist?  It  would  be  for  the  assignee,  and 
not  the  defendant,  to  protect  and  secure  rights  depending 
upon  the  conduct  of  the  assignor.  If  the  subject  matter  of 
the  contract  be  left  within  the  power  and  under  the  control 
of  the  assignor,  the  risk  of  its  being  impaired  or  destroyed, 
so  as  to  defeat  the  performance,  is  assumed  by  the  assignee. 
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There  is  no  principle  by  which   it  could  be  thrown  on  the 
rther  party. 

The  result,  of  the  views  which  have  been  expressed  is,  that 
the  demurrer  must  be  fiustaiiied  as  to  the  first,  third,  fourth 
and  seventh  grounds  of  defense,  and  overruled  as  to  the 
others. 


Chas.  E.  Matthews  v.  Jas.  C.  Caldwell. 

(No.  7.355.) 

The  provisions  of  the  act  of  the  general  assembly  of  March  12.  1858, 
authorizing  a  second  trial,  in  certain  cases,  in  the  same  court,  does 
not  apply  to  the  superior  court  of  Cincinnati. 

(iBNBRAi.  Term. — Reserved  from  special  term  on  a  motion 
to  fix  the  amount  of  an  undertaking  to  be  entered  into  for 
the  purpose  of  securing  a  second  trial,  according  to  the  pro- 
visions of  an  amendment  of  the  code,  passed  April  12,  1858. 

Collins  &  Herron,  for  plaintiff. 
Bates  &  Scarborough,  for  defendant. 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  motion,  and  for  the  decision 
of  which  the  case  has  been  reserved  to  the  general  term,  is 
whether  the  provisions  of  the  act  securing  a  second  trial,  in 
cases  in  which  parties  have  a  right  to  demand  a  trial  by  jury, 
apply  to  the  superior  court  of  Cincinnati. 

By  the  20th  section  of  the  act  establishing  the  superior 
court  of  Cincinnati,  It  is  provided  that  laws  in  force  or 
which  might  be  enacted,  regulating  the  practice  of  the 
courts  of  common  pleas,  or  district  courts,  should  govern 
the  superior  court,   unless  plainly  inapplicable.     It  is  a  not 
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uucommon  mode  of  legislation  to   refer,   for  the  regulation 
of  one  matter   or  system,   to  the   provisions   governing   an- 
other; and  this  is  frequently  done  by  general  and  sweeping 
words  of  incorporation  or  reference.     Such  legislation  being 
I  usual,  we  hare  a  guide  in  a  general  principle  of  construc- 
tion.    '^It  is  a  sound  rule  of  construction  laid  down  in  2  lust. 
287,  but  applicable  to 'modern  as  well  as  to  ancient  statutes 
— perhaps,  indeeed,  more  so  from  necessity,  in  consequence 
of  the  looseness  of  expression  which  now  prevails — that,  *in 
construction    of   general   references,   in   acts   of   parliament, 
ifiuch  reference  must  be  made  onlj  as  will  stand  with  reason 
and   right'   and   where   a   provision   is,   in   its   original    and 
natural  application,  limited  in  respect  of  time  and  place,  it 
is  to  give  to  general  words  of  incorporation  a  meaning  con- 
trary to  reason,  and  it  may  be  contrary  to  right  to  hold  that 
they    apply    to    it."     6    Q.    B.    51    E.    C.    L.    787-797.     In    a 
case,  therefore,  where  the  words  were  large  enough  to  in 
elude  the  provision  of  a  law  giving  an  appeal,  in  a  review 
of  all  the  statutes,  the  court  held  that  it  was  not  intended  to 
give  an  appeal.     Such  would  be  the  duty  of  a  court  in  con- 
struing general  provisions  of  this  nature,  independent  of  any 
'indication  to  that  eflect   in   the  law  itself;  but  in   the  act 
creating   the   superior    court,    an    expression    is    introduced 
excluding  from  the  operation  of  the  general   incorporating 
clause,  those  provisions  which  are  plainly  inapplicable,  thus 
giving  a  discretion  to  determine  "whether  any  particular  pro- 
vision shall  be  deemed  to  apply  or  not.     If  the  provision  be, 
in   its  nature,  general,  and  there  be  no  plain    and    clearly 
satisfactory  reason  to  the  contrary,  it  ought  to  be  held  to 
apply.     If  in    its  purpose  and   intent   it  be  special — if  the 
mischief  to  be  prevented,  and  the  object  to  be  attained,  be 
peculiar  to  the  courts  of  common  pleas  and  district  courts, 
then  the  provision  ought  not  to  be  held  applicable  to  the 
superior  court. 

If  such  be  the  rules  by  which  we  are  to  be  guided  in  com- 
ing to  a  conclusion,  an  examination  of  the  legislation  in 
reference  to  the  common  pleas,  district  and  superior  courts. 
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will  show  that  the  mischief  which  was  the  object  of  the  pro- 
vision under  consideration,  did  not  e^ist  in  the  superior 
court,  but  was  conHued  to  the  common  pleas  and  district 
courts.  It  is  well  known  that,  in  the  organization  of  the 
superior  court,  particular  care  was  taken  to  avoid  the  in- 
convenience and  delay  of  an  arbitrary  right  of  appeal  from 
the  decision  of  mere  questions  of  fact.  The  second  trial 
now  provided  for  is,  most  (Clearly,  so  far  as  it  goes,  a  substi- 
tute for  the  right  of  appeal.  Where  the  matter  for  which 
a  substitute  is  provided  did  not  exist,  there  surely  can  be 
no  good  reason  to  suppose  that  the  substitute  can  properly 
apply. 

In  another  view  there  would  be  inconsistency  and  injus- 
tice, if  this  right  of  a  second  trial  should  be  allowed.  The 
act  contemplates  two  classes  of  cases — those,  where  there  is 
a  right  to  demand  a  trial  by  jury,  and  those,  where  there  is 
not;  in  both  a  right  to  have  another  trial  is  given,  in  one,  by 
the  second  trial  in  the  common  pleas,  in  the  other,  by 
appeal  to  the  district  court.  Now,  if  the  act  applies  to  this 
court,  a  favor  and  privilege  is  given  to  one  class  of  cases. 
which  is  not  allowed  to  the  other,  for  there  is  no  provision  for 
an  appeal  that  can  api)ly  to  this  court. 

The  conclusion  that,  from  the  nature  and  apparent  object 
of  the  second  trial  provided  in  the  act  under  consideration, 
it  was  not  intended  to  apply  to  the  superior  court,  is  greatly 
strengthened  by  the  circumstance  that,  in  one  section  of  the 
same  act,  and  in  a  matter  regulating  the  practice  of  the 
courts,  the  superior  courts  are  expressly  named  and  included. 
The  argument  derived  from  the  exclusion  in  one  section. 
and  the  inclusion  in  another,  the  act  being  regarded  slb  a 
whole,  is  certainly  very  forcible.  But,  for  one  considera- 
tion, it  would  be  unanswerable.  In  the  repealing  clause  of 
the  act,  two  sections  of  the  code.  562  and  563,  which  secured 
a  second  trial  in  actions  for  the  recovery  of  real  property, 
are  repealed.  Now,  these  sections,  in  such  actions,  have 
been  supposed  to  apply  to  the  superior  court.  They  were 
probably  repealed,  on  the  supposition  that  the  provision  foi* 
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a  second  trial,  in  all  cases  in  which  a  trial  by  jary  may  be 
demanded,  would  take  their  place.  If,  therefore,  such  sec- 
ond trial  does  not  apply  to  the  superior  court,  what,  it  may 
be  asked,  is  to  take  the  place  of  a  second  trial  In  actions  for 
the  recovery  of  real  estate  under  the  repealed  sections  of  the 
code?  On  the  other  hand,  it  may  be  claimed  that  the  legis- 
lature simply  intended  to  place  all  cases  on  the  same  footing, 
and  not  allow  to  cases,  for  the  recovery  of  real  estate,  a  privi- 
lege denied  in  other  cases.  This  consideration,  therefore, 
though  not  without  force,  is  not  of  suflQcient  weight  to  coun- 
terbalance the  reasons  which  have  been  suggested,  and 
which,  we  think,  clearly  show  the  provision  was  not  intended 
to  apply  to  the  superior  court.  The  motion  must  be  over- 
ruled. 
Motion  overruled. 


Harriet  Maskell  et  al.  v.  Wm.  Goodall  bt  al. 

(No.  7.135.) 

L  Where  property  is  devised,  and  the  devisee  waives  the  title  by  elec- 
tion, thip  election  to  take  a  legal  right  against  the  will,  thereby  dis- 
appointing other  devisees  for  whose  benefit  the  property  covered  by 
the  legal  right  was  intended,  is  followed  by  compensation  to  the 
disappointed  devisees.  The  subject  matter  of  the  rejected  devise  is 
held  to  be  bound  for  this  purpose. 

2.  In  the  event  of  such  an  election  to  take  against  the  instrument, 
the  court  will  assume  Jurisdiction  to  sequester  the  benefit  intended 
for  the  refractory  devisee,  in  order  to  secure  a  compensation  to 
those  whom  the  election  disappoints. 

X.  The  object  of  our  statute  was  not  to  create  a  case  of  election,  but 
to  regulate  and  limit  one  before  well  known  and  existing,  and  was  not 
Intended  to  interfere  with  any  consequence  resulting  from  it. 

4.  The  principle  which  authorizes  compensation  to  devisees  disap- 
pointed by  an  election,  applies  to  the  case  of  an  election  made  by  a 
widow  not  to  take  under  the  will  of  her  husband. 

Special  Tbrm. — Action  brought  by  the  plaintiffs,  devisee< 
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and  heirs  at  law  of  John  Roberts,  8r.,  deceased,  against  the 
defendants.  William  Goodall  and  John  Preston,  his  execu- 
tors, for  an  account  of  certain  property  which,  under  the  pro- 
visions of  his  will,  have  come  under  the  executors'  control. 
The  defendants  do  not  object  to  render  an  account,  and  pay 
to  the  plaintiffs  any  amount  to  which  they  may  be  entitled^ 
but  claim  that  they  are  not  able  without  a  judicial  construc- 
tion and  determination  of  the  effect  of  certain  parts  of  the  will 
of  their  testator,  in  connection  with  events  transpiring  after 
his  death,  to  ascertain  the  amounts  to  which  the  respective 
deiFisees  and  heirs  will  be  entitled. 

It  appears  that  the  testator  devised  to  his  wife  Sar^^h,  who 
has  ajiace  deceased,  certain  real  and  personal  property  in- 
tended to  be  in  lieu  of  dower,  and  made  specific  devises  of 
certain  other  real  estate  to  persons  other  than  the  present  plain- 
tiffs. Tke  widow  declining  to  take  under  the  will  was  en- 
dowed, and  her  dower  was  assigned  out  of  the  real  estate  so 
specifleally  devised;  thus  disappointing  pro  tanto  the  specific 
devisees.  The  property  devised  to  the  widow  in  lieu  of  her 
dow*r  is  not  otherwise  disposed  of  in  the  will;  in  other  words, 
there  is  bo  provision  in  the  will  for  the  contingency  which  has 
happened,  that  the  widow  should  take  her  dower,  and  not 
under  the  will. 

W.  B.  Probafico,  for  plaintiffs. 

Bates  &  Scarborough,  for  defendants. 

Gholson,  J.  The  question  arises  and  is  presented  in  this 
case,  whether  the  property  which  the  widow  has  relin- 
<liiished  bv  her  election,  goes  to  the  heirs  at  law  and  distrib- 
utees of  the  testator,  or,  whether  the  devisees,  who  have  been 
disappointed,  have  a  claim  upon  it  to  make  good  what  they  have 
lost. 

The  general  principle  governing  cases  of  election,  has  been 
thus  stated:  "Wherever  any  person  having  a  claim  upon  a 
man's  estate,  independent  of  him,  and  also  a  claim  thereupon 
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under  his  will,  which  claims  are  repugnant  to  each  other,  pur- 
sues the  former,  the  latter  is  thereby  waited  or  abandoned; 
for  it  being  against  the  intention  of  the  will,  that  the  devisee 
should  have  both,  equity,  therefore,  considers  such  devise  to 
be  upon  an  implied  condition,  that  the  devisee  sihall  abandon 
his  original  title,  or  shall  waive  his  title  by  devise."  5  Call. 
481,  492,  Blunt  v.  Gee;  11  Ohio,  343-350,  Melick  v.  Darling. 
What  then,  according  to  the  general  principle  on  the  subject, 
becomes  of  the  property  devised  when  the  devisee  waives  the 
title  by  election?  The  rule,  on  this  subject,  though  there  be 
some  contrariety  as  to  the  mode  or  extent  to  which  it  oper- 
ates, appears  to  be  well  settled.  The  election  to  take  a  legal 
right  against  the  will,  and  thereby  disappointing  other  de- 
visees, for  whose  benefit  the  property  covered  by  the  legal 
right  was  intended,  is  followed  by  compensation  to  the  dis- 
appointed devisees.  The  subject  matter  of  the  reject- 
ed devise  is  very  clearly  held  to  be  bound  for  this  pur- 
pose. 2  Spence  Eq.  Jur.  601;  2d  Story  Eq.  Jur.  sees.  105^, 
1084,  1085.  **In  the  event  of  such  an  election,"  it  is  said  in 
The  last  authority,  ^Ho  take  against  the  instrument,  courts  of 
equity  will  treat  the  substituted  devise  not  as  an  extinguished 
title,  but  as  a  trust  in  the  devisee  for  the  benefit  of  the  dis- 
appointed claimants,  to  the  amount  of  their  interest  therein; 
or,  as  it  has  been  well  expres^sed,  they  \i-ill  assume  juris- 
diction to  sequester  the  benefit .  intended  for  the  refractory 
donee,  in  order  to  secure  compensation  to  those  whom  his 
election  disappoints." 

8uch  being  the  general  principles  as  to  cases  of  election  and 
(compensation,  do  they  apply  to  the  case  of  a  widow  making 
an  election  under  the  provisions  of  the  statute?  1 
think  it  will  appear  that  the  object  of  the  statute  was  not  to 
( reate  a  case  of  election,  but  to  regulate  and  limit  one  before 
well  known  and  existing,  and,  of  course,  that  with  any  con 
sequence  resulting  from  it,  the  statute  was  not  in- 
tended, in  any  manner,  to  interfere.  Such  is  the  view  en- 
tertained in  a  number  of  authorities.  In  a  cane  decided  in 
Alabama,  where  a   statute  exists  similar  to  ours,  it  was  said. 
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ID  substance,  that  the  ou\y  change  made  was  the  iutrodiK* 
Ing  a  fixed  and  definite  time  within  which  the  widow  is 
compelled  to  signify  her  dissent  to  the  will;  and  this 
not  being  done,  any  provision  made  with  her  right  under  the 
law,  becomes  obligatory  upon  her.  6  Ala,  243.  The  same 
view  is  taken,  therefore,  in  a  case  in  Kentucky,  in  which  it  is 
said  of  the  rights  of  a  widow,  that  she  has  two  rights — one 
under  the  law%  and  one  under  the  will — which  are 
^'presumed  to  be  inconsistent,  and  which  ought  not  both  to  be 
exercised.  She  is,  therefore,  required  to  elJ*ct  between 
them.  From  considerations  of  obvious  convenience,  and  to 
avoid  unnecessary  confusion  in  the  management  and  distribu- 
tion of  the  estate,  the  widow  is  required  to  make  her  election 
within  one  year,  and  in  the  manner  prescribed,  by  which  it 
it  is  to  be  certainly  and  unquestionably  demonstrated.''  11  B. 
Monroe,  370-383.  It  is  evident,  the  matter  is  here  consid- 
ered as  a  case  of  election,  the  time  and  mode  only  of  which 
is  regulated  by  the  statute.  To  the  same  effect  are  cases  in 
Virginia.  8  Leigh.  409;  5  Call.  481,  492,  499.  In  the  last 
case  the  history  of  the  law  am  to  an  election  by  the  widow  is 
traced  out,  and  the  statutes  on  the  subject  are  considered  in 
of  light  of  statutes  of  limitation,  fixing  the  time  within  which 
the  obligation  before  existing  to  make  an  election  must  be 
fulfilled.  Such  also  appears  to  be  the  conclusion  as  to  the 
statutes  on  the  subject  in  Massachusetts.  12  Pick.  150.  Reed 
V.  Dickerman;  1  Mete.  «6.  70.  72. 

In  view  of  these  authorities,  and,  I  may  add  of  the  very  do- 
ture,  reason  and  justice  of  the  case,  I  come  to  the  conclusion 
that  the  principle  which  authorized  compensation  to  devisees 
disappointed  by  an  election,  applies  to  the  case  of  an  elec- 
tion made  by  a  widow  not  to  take  under  the  will  of  her  hus- 
band. So  far,  therefore,  as  that  principle  applies  in  the  prei» 
ont  case  it  must  be  observed. 

Decree  accordingly. 
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Robert  McGregor,  Administrator,  etc.,  of  Robert  Mc- 
Lean, Deceased,  v.  Ellis  &  Sturgbs,  et  al. 

(No.  3.972.) 

1.  One  partner  can  assign  a  portion  of  the  joint  effects  in  payment  of 
firm  debts,  or  by  way  of  security  for  antecedent  debts,  or  debts  to  be 
afterward  contracted. 

2.  The  assent  of  a  party  to  an  act  done  for  his  benefit,  or  which  may  in- 
juriously even  affect  him,  may  always  be  presumed,  if  with  a  full 
knowledge  of  the  thing  done,  he  permits  it  to  be  applied  to  his 
benefit,  or  does  not  disclaim  it. 

■3.  A  trustee  having  accepted  the  trust,  is  not  permitted  afterward  to 
renounce  or  repudiate  the  responsibilities  of  the  office;  but  the 
c€8tui  que  trust — ^the  creditors  may  assent  to  a  renunciation  of  the 
trustee,  and  he  be  discharged.  All  creditors  who  are  not  included 
in  this  distinction  (notwithstandiug  the  reassignment  by  the  trus- 
tee to  the  firm),  have  still  a  claim  upon  the  trust  property,  and  can 
require  the  trust  to  be  executed  for  their  benefit.  The  creditors  who 
have  released  the  trustee,  in  express  terms,  must  be  postponed  to 
those  who  have  declined  to  give  their  assent  to  his  relinquishment. 

4.  The  creditors  of  a  co-partnership  have  no  special  lien  upon  the 
partnership  property;  whatever  equity  is  allowed  them  is  to  be 
worked  out  through  the  rights  of  the  partners  themselves.  Where 
the  separate  partners  have  lost  their  lien,  none  can  be  saved  to  the 
creditor.  This  lien  is  lost  when  the  Joint  property  is  sold  in  good 
faith  to  a  third  person,  or  when  one  partner  retires  from  the  firm, 
disposing  meanwhile  of  his  interest  to  the  other  partner,  or  to  a 
third  person,  with  his  co-partner's  consent,  taking  the  assumption  of 
his  co-partner,  or  of  a  third  person,  to  discharge  all  the  firm  debts. 

Special  Term. — Several  eases  of  a  similar  nature  were  con- 
solidated for  trial  in  thie  particular  case.  This  suit  was 
bron<rht  by  the  plaintiff,  Robert  McGrejror,  as  administrator 
of  the  estate  of  Robert  McLean,  decea.«3ed,  against  Rowland 
Kllis  and  William  Sturges,  late  partners  as  Ellis  &  Sturges. 
Vachel  Worthington,  W.  S.  Woodward  and  Wm.  B.  Wood. 
James  McO.  Ijea  and  Rowland  Ellis.  Jr..  partners  as  Wood. 
Lea  &  Co..  and  Rowland  Ellis  and  Wm.  R.  Morton,  late  part- 
ners as  Ellis  &  Morton. 

During  the  progress  of  the  case  raanj  judgment  creditors 
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were  made  parties.  The  plaintiff  sought  to  subject  certain 
^assets,  stocks,  choses  in  action,  and  interest  in  land,  etc.,  al- 
leged to  belong  to  Ellis  and  Sturges  as  partners  and  as  indi- 
viduals, and  in  the  control  and  possession  of  certain  of  the  de- 
fendants, to  the  satisfaction  of  a  certain  judgment,  rendered 
at  the  December  term  of  this  court,  A.  D.,  1855,  for  eight  thous 
and  nine  hundred  and  eleven  dollars,  in  favor  of  the  plaintiff  as 
administrator  of  the  estate  of  McLean  and  against  the  firm  of 
Ellis  &  Sturges. 

Ellis  and  Sturges,  bankers,  doing  business  in  the  city  of  Cin- 
t-innati  under  the  firm  name  of  Ellis  &  Sturges,  and  also  doing 
business  in  the  city  of  New  York  under  the  firm  name  of 
Sturges  &  Ellis,  became  embarrassed  in  business,  and  the  firm 
at  Cincinnati  suspended  payment  on  November  Sth,  A. 
J>.,  1854;  on  November  9th,  one  of  the  partners,  Rowland 
Fllis,  in  the  absence  and  under  the  dissent  and  protest  of 
his  partner  Sturges,  executed  in  the  name  of  Ellis  and 
Sturges  an  assignment  of  the  assets  of  Ellis  and  Sturges  to 
the  defendant  Vachel  Worthington  in  trust  for  the  benefit 
of  the  creditors  of  that  firm.  On  November  17th  A.  D., 
1854,  Rowland  Ellis,  by  deed  duly  executed  and  recorded,  con- 
veyed to  the  defendant  Worthington  in  trust  for  the  benefit 
of  the  creditors  of  the  firm,  as  also  .his  individual 
creditors,  certain  real  estate  in  Cincinnati,  belonging  to  said 
Ellis  partly  in  severalty,  and  a  part  being  an  undivided  inter- 
est of  two-thirds  in  common  with  Wm.  U.  Morton,  who  owned 
the  other  undivided  one-third,  and  being  part  of  the  property 
owned  by  Ellis  and  Morton,  when  partners  in  the  banking 
house  of  which  Ellis  and  Sturges  were  the  successors, 
Worthington  accepted  these  assignments  in  the  expectation 
that  Sturges  would  speedily  be  convinced  of  the  propriety 
of  the  act  and  give  his  assent  to  it.  Sturges  however  refuse^l 
to  sanction  the  assignment  and  proceeded  to  pay  off  tht» 
debts  of  the  concern  wnth  means  in  his  own  control  and  bv 
making;  snrh  arrangements  with  creditors  from  time  to 
time  as  best  he  could.      The  assignee  had   entered    into    tl^e 
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posseBsion  of  the  bills  receivable  and  a  small  amount  of  other 
assets  of  the  firm  and  continued  to  hold  his  position  and 
exercise  the  duties  of  assignee.  Sturges  took  possession  of 
the  cash,  stocks,  bonds,  et.,  of  the  firm  and  refused  to  yield 
these  assets  to  the  assignee.  Immediately  after  the  assign- 
ment Sturges  began  his  endeavors  to  have  the  assignment 
canceled  and  for  that  purpose  proceeded  to  obtain  the  sig- 
natures of  the  creditors  to  a  paper,  drawn  of  date  November 
20th,  A.  D.,  1854,  by  the  terms  of  which  the  subscribers  agreed 
to  a  rescission  and  cancellation  of  the  assignment,  and  that  all 
the  assets,  effects  and  estates  be  restored  and  retransferred  to 
Che  firm,  and  further  granting  an  extension  of  time,  not  to 
exceed  twelve  months  from  the  date  of  cancellation,  to  enable 
the  firm  to  adjust  and  settle  its  business. 

Ellis  and  Morton  both  subsequently  joined  Sturges  in  his 
endeavor  to  obtain  the  consent  of  creditors  to  this  proposed 
arrangement.  Sturges  continued  in  the  adjustment  with 
creditors,  and  received  from  the  assignee,  from  time  to  time, 
bills  receivable,  in  exchange  for  other  securities,  to  enable 
him  to  make  settlement  with  particular  creditors.  In  July, 
A.  D.,  1855,  about  two-thirds  of  the  creditors  having  signed 
the  agreement  consenting  to  a  cancellation,  thereupon  the 
assignee,  at  the  request  of  Ellis  and  Sturges,  agreed  to  can- 
cel the  assignment,  upon  being  indemnified  against  any 
claim  that  might  be  made  against  him  by  the  creditors  of 
the  firm.  Accordingly,  on  July  7,  A.  D.,  1855,  the  assignee 
entered  into  an  agreement  with  both  Ellis  and  Sturges,  re- 
scinding the  assignments,  and  reconveying  the  property  cov- 
ered by  him,  except  as  to  certain  reservations  therein  made 
for  indemnity  to  himself  against  the  risks  of  the  transaction. 
Among  other  things,  the  real  estate  conveyed  by  Ellis  to 
\Vorthington  was  left  in  the  control  of  Worthington.  and 
the  trusts  of  the  original  conveyance  were  so  modified  as  to 
accord  with  the  purposes  for  which  he  held  certain  other 
[)roperty,  bonds,  stocks,  etc.,  in  pursuance  of  said  agreement 
conveyed  to  him.  to-wit:  "to  secure,  indemnify,  protect,  and 
keep  harmless  the  said  Vacliel  Worthington,  his  heirs,  exec- 
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utors,  and  administrators,  from  all  liability  bj  reason  of  the 
cancellation  of  the  said  assignment  and  retransfer  of  the  said 
assets  and  effects." 

In  the  succeeding  January  the  plaintiff  instituted  the  present 
action  to  subject,  among  other  things,  the  bonds,  stock,  real 
estate,  etc.,  in  the  possession  and  control  of  Worth 
ington,  for  his  indemnity,  to  the  satisfaction  of  his 
judgment  against  the  firm^  claiming  that  the  original  assign- 
ment by  Ellis,  in  the  firm  name,  was  invalid  and  of  no  effect, 
by  reason  of  being  made  in  the  absence  and  against  the  pro- 
test of  Sturges,  and  that,  accordingly,  the  property  held  by 
Worthington  was  subject  to  attachment  as  the  property  of 
Ellis  &  Sturges;  and  also  claiming  that  if  the  original  assign- 
ment was  valid,  the  assignee  had  no  right  to  rescind  it  until 
the  assets  were  fullv  administered. 

On  August  14,  A.  D.,  185(5.  Ellis  made  a  deed  to  Sturges. 
in  which,  after  reciting  that  he  and  Sturges,  composing  the 
firm  of  Ellis  &  Sturges  of  Cincinnati,  and  Sturges  &  Ellis  of 
New  York,  had  that  day  agreed  to  dissolve  said  firms,  and 
that  all  the  property  and  assets  of  said  firms,  an<l 
all  the  property  and  assets  of  Ellis  individually,  saving  and 
excepting  certain  family  and  household  effects,  together  with 
all  the  rights  and  property  of  Ellis  in  the  late  firm  of  Ellis 
&  Morton,  were  to  be  transferred  and  assigned  to  Sturges.  to 
enable  him  to  liquidate  and  discbarge  the  liabilities  of  said 
firms,  thereupon  and  for  that  purpose  conveyed  the  same  to 
Sturges. 

On  February  25,  A.  D.,  1857,  Sturges  made  an  assignment 
to  Aaron  F.  Perry,  of  all  the  remaining  assets  of  the  firm  of 
Ellis  A  Sturges.  of  Cincinnati,  consisting  of  judgments,  stocks, 
bonds,  bills  receivable,  rights,  claims,  choses  in  action,  and 
other  value  described  in  a  schedule  referred  to,  in  trust  to  pay 
off  the  indebtedness  of  the  firm  of  Ellis  &  Sturges. 

Subsequently,  on  March  11,  A.  D.,  1858,  a  supplementary 

assignment  was  made  by  Sturges  to  Perry,  to  cover  an  item 

previously  omitted,  consisting  of  a  claim  held  by  Sturges  and 

the  firm  of  Ellis  &  Sturges  against  Wm.  R..  ^Morton  and  the 

19 
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tiim  of  Ellis  &  Morton,  for  iiioiiovh  paid  by  Ellis  &  Sturges 
for  the  firm  of  Ellis  &  Morton,  and  for  damajs^es  for  certain 
alleged  deceptive  statements  on  the  part  of  Morton  to  Sturges, 
at  the  time  of  the  dissolution  of  the  firm  of  Ellis  &  Morton, 
as  to  the  financial  condition  cf  that  firm. 

On  March  23,  A.  D.,  18o7,  Perry,  as  assignee  of  Sturges,  in 
Older  to  obtain  possession  of  the  assets  assigned  to  him,  entered 
into  a  written  agreement  with  Worthington,  in  pur- 
suance of  which  Worthington  transferred  to  Perry  the  assets 
originally  assigned  to  him  as  indemnity  by  Ellis  and  Sturges, 
and  by  which  Perry  agreed  "to  hold  and  distribute  the  same 
as  the  said  Vachel  Worthington  might  lawfully  be  bound  to 
distribute  the  same,  or  the  proceeds  thereof,  and  to  such 
other  uses  as  may  be  lawful,  and  to  secure,  protect,  indemni 
fy  and  keep  harmless  the  said  Worthington,  his  executors  and 
administrators,  against  any  claim  of  the  said  William 
Sturges  or  his  creditors,  or  the  creditors  of  the  said  Ellis  & 
Kturges,  or  Rowland  Ellis,  to  the  extent  and  value  of  the  assets 
i>()  transferred." 

W.  B.  Probasco,  for  plaintiff. 

Taft  &  Perry,  for  Sturges  and  A.  F.  Perry. 

Fox  &  Fox,  for  estate  of  Morton. 

Worthington  &  Matthews,  for  Worthington. 

Storkr,  J.  The  decision  of  this  cause,  upon  the  facts  be- 
fore us,  directly  involves  the  validity  and  effect  of  the  assign- 
ment made  by  Ellis,  for  himself  and  partner,  to  Worthington. 
and  as  this  point  is  determined,  the  rights  of  the  parties  must 
mainly  depend. 

It  is  admitted  by  the  pleading,  and  not  denied  by  the  evi- 
dence, that  Ellis  &  Sturges  were  greatly  embarrassed;  the  de- 
posits made  with  them  as  bankers  were  very  large,  and  the 
depositors  had  become  anxious  for  the  ultimate  seouritv    of 
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thttir  mon«T,  insonioch  that  there  was  not  only  much  feeling 
excited,  bat  riolence  even  threatened  and  actually  feared.  One 
of  the  partners  was  a  resident  of  New  York,  against 
whom  an  order  of  attachment  might  have  issued,  and  his 
interest,  to  say  the  lea»t,  in  the  property  of  the  firm  could 
hare  been  seized,  the  immediate  consequence  of  which  would 
have  worked  a  dissolution  of  the  partnership,  and  a  practical 
sequestration  of  its  assets. 

Under  these  circumstances  Ellis,  for  the  benefit  of  all  their 
creditors,  vested  the  trust  in  Worthington,  and,  so  far  as  the 
condition  of  things  then  existing  is  to  be  regarded,  we  are 
satisfied  the  course  he  adopted  was  fair  and  just,  demanded, 
even,  bv  the  interests  o#  all  concerned. 

It  has  been  seriously  doubted,  however,  whether  such  a  trans- 
-f«^r  of  the  partnership  property  by  one  member  of  the  firm  is 
obligatory  upon  the  others.  We  say  doubted,  as  it 
seems  to  us  that,  upon  principle,  the  authority  assumed  by 
Ellis  may  well  be  sustained,  however  hesitating  the  opinions 
of  modem  judges,  where  the  effort  has  been  in  their  adjudi- 
cations, not  so  much  to  vindicate  well  established 
rules,  and  i^ply  them  to  the  daily  necessities  of  business, 
but  to  trace  distinctions  between  cases,  to  establish  some  new 
theory,  whereby  a  particular  action  can  be  sustained  or  de- 
feated. 

There  can  be  no  doubt,  but  one  partner  could  assign  a  por- 
tion of  th^  joint  effects  in  payment  of  the  firm  debts,  or  by 
way  ot  security  for  antecedent  debts,  or  debts  to  be 
afterward  contrftcted.  Story  on  Part.,  sec.  101;  Collyer  on 
Part.,  sec.  395.  And  Lord  Mansfield  held  in  Fox  v. 
Hanbury,  Cowper,  445,  that  even  after  an  act  of  bankruptcy, 
by  one  partner,  the  solvent  partner  might  bona  fide  assign  the 
partnership  effects  to  a  creditor  of  the  firm. 

In  Harrison  v.  Sterry,  5  Cranch,  280,  the  Supreme  Court  of 
the  United  States  decided  to  the  fullest  extent,  that  the  assign- 
ment of  partnership  property  by  one  member  of  the  firm, 
by  an  instrument  under  seal,  in  the  name  of  the  partnership, 
-was  valid,  and  transferred  the  right  of  each  partner.     Indeed. 
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ihe  power  to  sell  by  each  partner  is  essential  to  the 
existence  of  the  partnership;  without  it  the  partners  would 
be  powerless;  as  they  could  no  longer  be  the  agents  of  their 
fellows,  they  would  possess  no  other  authority  than  that  of 
individuals,  and  the  anomaly  would  exist  of  a  community  of 
interest  and  a  joint  liability,  and  yet  there  be  no  power  in  those 
who  mutually  owned  the  property  to  dispose  of  it. 

But,  it  is  claimed,  the  power  to  transfer  a  portion  of  the 
partnership  ellects,  will  not  authorize  one  partner  to  assign 
the  whole  for  the  beneUt  of  the  joint  creditors;  and,  thus  it 
was  held,  in  1  Dessausure,  537,  Dickinson  v.  Legare,  though 
there  were  peculiar  circumstances  in  the  case  that  might 
well  have  induced  the  decision,  without  reference  to  the 
point  adjudicated.  So  in  Egberts  v.  Wood,  3  Paige,  517; 
Havens  v.  Hussey,  5  Paige,  30;  Kirby  v.  Ingersoll,  1  Harr. 
Mich.  172;  same  case  in  1  Douglass,  Mich.  477.  which  was 
affirmed  by  the  majority  of  the  court.  In  this  last  case 
the  decisions  upon  the  point  were  referred  to  and  are  ex- 
aniine^d  by  the  judge  who  gave  the  opinion,  and  they  are  also 
referred  to  and  examined  by  the  judge  who  dissented,  whose 
reasoning,  it  seems  to  us,  is  entitled,  to  more  respect  than 
that  of  his  colleagues.  See  also  Hayes  v.  Heyer,  3  Sanford. 
S.  C.  2Sl;  1  Hoffman's  Gh.  511,  Hitchcock  et  al.  v.  St.  John; 
Mabbett  v.  White,  2  Kernan,  451;  Dana,  adm'r,  v.  Lull.  17 
Vermont,  390.  In  each  of  these  cases  it  will  be  discovered 
that  the  judges  place  their  opinions  on  some  fact  or  incident 
connected  with  the  subject  submitted  to  them,  as  materially 
affecting  their  judgment;  as,  for  instance,  it  is  doubted 
whether  it  was  not  within  the  authority  of  the  several  part- 
ners to  convey  to  a  trustee,  for  the  benefit  of  all  the  partner- 
ship creditors,  in  the  absence  or  inability  of  the  other  partners 
1o  unite  in  the  transfer,  or  the  necessity  for  the  immediate 
Interference  of  the  resident  partner,  to  save  the  joint  property 
for  equal  distribution 

On  the  other  hand,  the  decision  already  quoted,  of  Har- 
rison V.  Sterrv,  the  well  considered  ia<!^  of  Anderson  v.  T6m|^ 
kins,  1  Brock.  456,  where    (^hief   Justice  Marshall,  to  our  ap- 
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prehension,  pronounces  what  is,  in  reality,  the  law;  the  opin- 
ion of  Judge  Johnson  in  Bobinson  v.  Crowder,  4  McChord's 
Law  Rep.  537,  where  he  states  the  principle  very  clearly, 
and  assumes  "that  even-  partial  application  of  partnership 
funds  for  the  payment  of  debts,  whether  it  consists  of  cash, 
or  goods,  or  anything  else,  is,  in  effect,  an  assignment  for  that 
purpose,  and  binds  the  firm;  and  if,  in  the  course  of  things, 
a  general  assignment  becomes  necessary,  there  can  be  no  reason 
why  it  should  not  be  equally  binding.  The  principle  is  the 
same,  whether  it  be  partial  or  total,  and  it  follows  that,  in 
either  case,  one  may  bind  the  whole."  The  rule  is  also  affirmed 
in  8  Leigh.  415,  McCullough  v.  Sommerville;  so  in  Deckard 
V.  Case,  5  Watts,  22. 

The  law,  we  freely  admit,  remains  unsettled,  and  we  are  left 
at  liberty  to  determine  the  question  upon  general  principles. 
We  should  have  no  hesitation  to  do  so,  under  the  circumstances 
of  the  case,  were  it  necessary  to  a  satisfactory  solution  of  the 
point  we  have  already  stated  as  chiefly  involved  in  this  con- 
troversy. 

If  we  should  recognize  the  doctrine  that  would  deny  to  one 
partner  the  right  to  assign  the  whole  partnership  effects, 
«nd  such  a  transfer  will  not  bind  the  other  members  of  the 
firm,  we  are  very  fully  satisfied  that  Sturges,  with  a  full 
knowledge  of  all  the  facts  connected  with  it,  has  ratified  the 
act  of  Ellis  by  so  many  unequivocal  evidences  of  his  assent 
to  the  trust  vested  in  Worthington,  that  he  is  estopped  from 
denying  the  validity  of  the  transfer;  and  the  plaintiff  is  equally 
affected,  for  the  creditors  of  the  copartnership  can  claim  no 
other  or  higher  right  than  the  individual  partners.  If  the  lat 
ter  are  precluded,  so  are  the  former. 

First,  It  is  in  evidence  that  Sturges  permitted  the  trust  to 
continue  in  Worthington  from  November,  1854,  to  July,  1855, 
without  any  public  denial  of  the  right  of  the  tmsteti 
to  act — without  any  appeal  to  the  legal  tribunals  to  set 
aside  the  trust,  or  to  enjoin  its  execution;  all  this,  too,  while 
the  trustee  had  control  of  assets  to  the  nominal  amount 
of  more  than  a  million  of  dollars,  which  the  interest  of  both 
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debtors  and  creditors  demanded  shoald  be  appropriated 
without  delay  to  the  purpose  contemplated  by  the  as- 
signment. 

Second,  That  he  has  permitted  the  trastee  to  settle  claim9, 
receive  payments  of  debts  due  to  the  partnership,  de- 
liver  up  securities,  and  aided  the  trustee  to  settle  and  arrange, 
for  the  benefit  of  the  creditors,  claims  assigned  by  the  deed  of 
trust. 

Third,  That  he  withdrew  from  the  trustee  a  portion  of 
the  assets  assigned,  and  subsequently  restored  the  valve,  there- 
by admitting  the  right  of  the  trustee  to  control  the  partner- 
ship property. 

Fourth,  That  during  the  period  embraced  within  the  dates- 
referred  to  Sturges  has  compromised  a  large  amount  of  the 
debts  due  by  Ellis  &  Sturges,  and  claimed  a  credit  for  the  same 
with  the  trustee. 

Fifth,  That  he  united  with  Ellis  in  a  request  to  Worthington 
to  relinqiiish  the  trust,  consented  to  indemnify  him  against 
liability,  consequent  upon  the  re-transfer  of  the  assets, 
allowing  the  expenses  incident  to  the  trust,  and  in  effect, 
ivceiving  from  the  trustee  himself  the  title  andsr  which 
he  claimed  the  right  to  make  a  subsequent  assignment  to  Mr. 
Perry. 

Other  facts  are  in  proof  tending  also  to  prodnce  the  con- 
viction to  which  we  have  arrived,  that  Sturges  has  ra tilled  the- 
act  of  his  copartner,  Ellis,  and  is,  therefore,  bound  by  the  aa> 
signment  made  by  him  to  Worthington;  but  we  need  not  spec* 
ially  refer  to  them. 

We  hold,  then,  that  the  assignment  to  Worthington. 
taken  in  connection  with  the  subsequent  conduct  of  both- 
partners,  created  an  express  trust,  in  behalf  of  tkeir  creditors, 
which  bound  the  trustee  to  perform  the  several  duties  It  im- 
posed. 

We  suppose  the  assent  of  a  party  to  an  ast  done  for  his 
benefit,  or  which  may  injuriously  even  affect  him,  may 
always  be  presumed,  if  with  a  full  knowledge  of  the  thing^ 
done,  he  permits   it  to   be  applied  to  his  benefit,  or  dots  not 
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disclaim  it;  and  it  will  depend  upon  the  nature  of  such  trans- 
action, what  must  be  the  degree  of  evidence  to  be  required  to 
authorize  the  implication  A  man  is  never  permitted  to 
chau|;('  his  position,  where  it  has  assumed  a  positive  character, 
and  authorize  the  belief  he  intended  it  should  represent  what 
others  might  even  suppose  he  did,  and  aver  that  he  did  not 
mislead,  nor  intend  to  mislead.  He  must  be  unequivocal  and 
decided  in  his  conduct;  silence,  even,  may  be  equivalent  to 
acquiescence,  much  more  the  exhibition  of  what  has  been 
termed  '^masterly  inactivity.*' 

On  this  hypothesis  the  statute  of  limitatione  depends  for 
its  vindication.  He  who  has  the  right  and  does  not  assert  it, 
is  forever  rebutted  by  his  delay.  It  is  the  foundation,  also,  of 
estoppels  in  pais^  which  are  applied  in  every  case  where  a 
party  who  haB  once  assumed  a  particular  relation,  attempts 
afterward  to  renounce  it.  He  is  never  permitted  to  do  so 
where  the  rights  of  others  would  be  affected  by  his  denial. 
''Qui  facet,  consentire  videtur.  Qui  potest  et  debet  vetare  juhet,'* 
1  Greenleaf  Ev.  sees.  196,  197. 

Having  accepted  the  trust,  the  trustee  is  never  permitted 
afterward  to  renounce  or  repudiate  the  responsibilities  of  the 
office.  Hill  on  Trustees,  219,  221;  4  Johns.  Ch'y.,  136,  Shep. 
herd  v.  McEvers. 

But  the  ceatuis  que  trust,  the  creditors,  may  assent  to  a 
renanciation  of  the  trustee,  and  when  it  is  expressly  prov- 
ed, or  can  be  clearly  implied  from  their  acts,  the  trustee  is 
discharged. 

It  follows,  then,  that  all  the  creditors  of  Ellis  &  Sturges, 
who  are  not  included  within  this  definition,  notwithstanding 
the  re-assignment  by  Worthington  to  Sturges,  have  still  a 
claim  upon  the  trust  property,  and  can  require  the  trust  to  be 
executed  for  their  benefit. 

The  plaintiff,  as  well  as  those  whose  interests  have  been 
consolidated  with  his,  can  not,  therefore,  obtain  any  prefer- 
ence in  the  distribution  of  the  trust  fund.  We  munt  see  that 
the  trust  is  administered  for  the  benefit  of  all  who  arp  entitled 
to  claim  it. 
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Those  creditors  who  have  released  the  trustee,  in  express 
terras,  must  be  postponed,  to  those  who  have  declined  to 
give  their  assent  to  his  reassignment;  and  as  we  are  satis- 
lied  the  trust  still  exists,  the  whole  fund  in  the  hands  of  Worth- 
ington,  at  the  time  he  declined  the  trust,  is  still  subject,  in 
equity,  to  be  charged,  in  the  hands  of  Sturges,  as  well  as  of 
Perry,  his  assignee. 

It  must,  therefore,  be  referred  to  a  master,  to  examine  into 
and  report  the  state  of  the  account  between  the  trustee  and 
the  trust  property — to  Ascertain  the  names  of  all  the  credi- 
tors of  Ellis  &  Sturges  who  have  not  assented  to 
the  re-transfcr  to  Sturges.  The  trustee  will  be  pro- 
tected, as  it  is  very  clear  he  has  been  careful  of  the  interests 
of  all  confided  to  his  care;  and  what  he  has  done,  has  been 
in  the  exerci.se  of  a  sound  diseietion,  as  well  as  perfect  good 
faith.  A.S  the  court  have  complete  jurisdiction .  over  the  sub- 
ject, they  may  permit  Worthington  to  execute  the  trust,  or 
take  such  other  course,  by  the  appointment  of  some  other  per- 
son in  his  stead,  as  it  may  deem  proper.  Whenever 
the  report  is  filed,  and  the  performance  by  Worthington  of  his 
trust  shall  be  approved,  he  may,  with  propriety,  be  released 
from  any  future  duty  as  trustee,  and,  by  decree,  protected 
from  any  liability  subsequent  to  the  time  he  renounced  the 
trust.  He  can  not  be  compelled  to  relinquish  the  securities 
deposited  with  him  by  Sturges,  at  the  time  he  received  the 
trust,  until  he  is  released  by  the  creditors,  or  protected  by  our 
decree. 

Another  branch  of  this  cause  is  submitted  for  our  decis- 
ion, which  arises  upon  the  answer  and  cross-bill  of  the  execu- 
tors of  Wm.  R.  Morton,  deceased,  the  former  partner  of  Ellis, 
who  withdrew  from  the  firm  when  the  partnership  of  Elli5 
&  Sturges  was  formed.  The  peculiar  features  of  tliis  claiic 
make  it  proper,  we  think,  to  require  it  to  be  docketed  as  a 
separate  action  under  the  section  119  of  the  code.  We  ma:i 
thus  examine  the  questions  involved  without  the  confusion  that 
must  otherwise  result  from  connecting  together  the  yarious 
Interest  in  controversy. 
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The  cross-bill  contains  many  allegations,  which  are  dt^nied 
by  the  answers  of  Worthington,  Sturgee,  and  Perry.  Ellis 
is  in  default. 

It  is  claimed  by  Morton's  executor's  that  they,  or  the  repre- 
sentatives of  their  estate,  have  a  lien  upon  the  real  and  per- 
sonal property  belonging  to  Ellis  &  Morton,  at  the  dissolu- 
tion of  that  firm,  for  all  the  partnership  debts  outstanding  and 
unpaid;  that  there  are  large  sums  still  due  to  the  creditors  of 
that  firm,  which  ought,  in  equity,  to  be  discharged  by  the  assets 
transferred  to  Ellis  &  Sturges. 

The  terms  upon  which  that  co-partnership  was  dissolved 
required  that  all  the  debts  due  by  Ellis  &  Morton  should  be  paid 
by  Ellis  &  Sturgefi,  who  assumed  the  same,  and,  it  appears, 
agreed  to  protect  Morton  from  future  liability. 

It  is  now  contended  that  manv  of  these  debts  an^  due,  and 
Morton  has  been  compelled  to  pay  several  judgments  rendercft 
against  Ellis  &  Morton,  for  which  Ellis  &  Sturges  have  made  . 
no  provision ;  and,  therefore,  his  estate  ought  to  be  subrogated 
to  a]l  the  right  of  Ellis,  in  the  assets  transferred  to  Ellis  & 
8tnrges,  excepting  the  cash  en  hand  and  notes  discounted  sub- 
sequently to  the  formation  of  the  latter  firm. 

Before  the  tnie  condition  of  the  partnership,  as  it  was  when 
Morton  withdrew,  can  be  ascertained,  there  must  hv  a  refer- 
ence to  a  master,  and  this  is  required,  not  only  for  the  benefit 
of  the  estate  of  Morton,  as  well  as  of  Ellis,  but  to  vindicate 
the  arrangement  made  between  Ellis  and  Sturges  for  their 
subsequent  connection  in  the  business. 

Very  serious  charges  have  been  made  against  Morton  by 
Stnrges,  the  truth  of  which,  in  a  great  measure,  depends 
upon  the  state  of  the  affairs  between  Ellis  and  Morton,  when 
Pturgos  became  a  partner.  It  is  now  claimed  that  Morton 
was  guilt  of  fraudulent  misrepresentation,  which  misled 
Sturges,  and  induced  him  to  make  the  arrangement  with 
Ellis;  that  the  firm  of  Ellis  &  Morton  was  then  actually  in 
solvent,  instead  of  each  of  the  partners  being  entitled  to 
any  sum  whatever,  by  way  of  profit  or  capital  really  invested 
These  allegations  demand  a  full    investigation;    they  should 
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not  lightly  be  passfid  over,  and  we  will,  therefare,  refer  them, 
al9o,  for  full  examination  to  the  same  master. 

We  are  satisfied  that  all  the  claims  still  standing  in  the 
name  of  Ellis  &  Morton,  and  which  were  not  assigned 
to  Ellis  when  Morton  withdrew,  are  subject  still  to  the  equities 
of  the  several  partners  and  their  representatives;  but 
the  notes,  bills,  and  cash  actually  assigned  to  Ellis  by  Morton, 
and  which  afterward  became  the  property  of  Ellis  & 
Sturges  in  good  faith,  and  for  a  consideration  satisfactory  to 
Morton,  can  not  now  be  reached  by  the  creditors  of  the  former 
firm.  The  creditors  of  a  co-partnership  have  no  special 
lien  upon  the  partnership  property;  whatever  equity  is  allow 
ed  them  is  to  be  worked  out  through  the  right  of  the  partners 
themselves,  and  it  results  from  this  principle,  that  where  the 
separate  partners  have  lost  their  lien,  none  can  be  saved  to 
the  creditor. 

This  lien  may  be  lost,  as  it  always  is,  when  the  joint  prop- 
erty is  sold  in  good  faith  to  a  third  person,  or  when  one 
partner  retires  from  the  firm,  disposing,  meanwhile,  of  his 
interest  to  the  other  partner,  or  to  a  third  person,  with  his 
co-partner's  consent,  taking  the  assumption  of  his  co-partner, 
or  of  a  third  person,  to  discharge  all  of  the  firm  debts.  This 
rule  was  settled  in  ex  parte  Ruffin,  6  Ves.  125,  affirmed  in 
11  Ves.,  5,  ex  parte  Williams,  and  is  the  established  doc- 
trine of  the  English  courts.  It  is  very  fully  and  clearly  ex- 
plained by  Judge  Bigelow,  in  9  Gushing,  556,  recognized  in 
Wilcox  et  al.  v.  Kellogg  et  al.,  11  Ohio,  399,  and  in  the  late  case 
of  Miller  v.  Estill  et  al.,  5  Ohio  St.  508. 

Morton's  representatives  must  rely  upon  the  agreement  of 
Ellis  &  Sturges  to  pay  the  debts  of  Ellis  &  Morton,  for  their 
ultimate  indemnity.  W^e  can  not  aid  them  when  we  find  their 
testator  had  released  his  lien  upon  the  partnership  property 
by  his  sale  to  Sturges. 
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Edward  Taylor  v.  John  M.  Secrist. 

(No.  8,525.) 

1.  A  warehouseman  is  required  to  take  common  and  reasonable  care 
of  the  commodity  intrusted  to  his  charge. 

2.  If  without  the  fault  of  the  warehouseman,  the  property  stored  is 
injured  by  rats,  he  is. not  responsible. 

Special  Trrm. — On  motion  by  plaintiff  for  a  new  trial. 

The  plaintiff  had  sued  ont  his  writ  of  replevin  for  300  bags 
of  salt,  which,  he  alleged,  to  have  been  stored  in  defendant's 
warehouse,  who  refiisen  to  deliver  it. 

The  defendant  answered  that  he  had  a  lien  for  storage  which 
ought  to  be  paid;  and  a  portion  of  the  merchandise  having 
remained  in  the  warehouse  for  several  months,  was  destroyed 
by  rats,  who  ate  the  covering,  whereby  the  salt  was  spilt  and 
and  rendered  useless. 

On  the  trial  the  Jury  were  instructed  to  allow  the  amount 
claimed  for  storage,  on  all  the  bags  taken  by  the  sheriff  on 
the  writ;  and  they  were  further  charged  that  the  defendant 
could  recoup  for  the  quantity  they  were  satisfied,  from  the  evi- 
dence, had  been  destroyed  by  rats. 

A  verdict  was  rendered  accordingly.  The  plaintiff  asks  for 
a  new  trial,  because  the  court,  as  he  avers,  erred,  in  charging 
the  Jury  on  the  last  point. 

Fox  &  Fox,  for  plaintiff. 

Collins  &  Herron,  for  defendant. 

.Storer,  J.  The  question  i»  new  in  our  practice,  as  one 
of  fact,  but  the  principle  which  controls  the  case  is  well 
settled. 

A  warehouseman  comes  within  the  ordinary  rule  requiring 
bailees  to  take  "common  and  reasonable  care  of  the  com- 
fliodity  intrusted  to  his  charge.'*      In  this  respect  his  liability 
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differs  from  that  of  a  common  carrier.  Story  on  Bailments, 
8ecs.  444,  450;  Edwards  on  Bailments,  284;  4  D.  &  E.  581; 
Garside  v.  Trent  Mer.  Nav.;  9  Wen.  60,  Knapp  v.  Curtis;  2 
Barbour,  326,  Foote  v.  Storrs. 

If,  then,  without  the  fault  of  the  bailee,  the  property  stored 
is  injured  by  rats,  he  is  not  responsible.  Story  on  Bailments, 
pec.  444;  Peake,  N.  P.  114,  Cliff  et  al.  v.  Danvers;  Edwards 
on  Bailments,  295. 

This  rule  has  been  doubted  as  to  its  application  to  losses 
by  leakage,  cause«I  by  rats,  in  gnawing  the  planks  of  a  ship;  the 
courts  holding  it  to  be  no  excuse  for  the  carrier,  as  it  was  in 
hia  power  to  have  prevented  the  injury. 

It  is,  as  Ch.  Kent  says,  a  vexed  question,  and  the  better 
opinion  would  seem  to  be,  that  it  is  the  negligence  of  the  carrier, 
o  Com.  801. 

But  this  opinion  must  be  taken  with  much  reser^'ation,  so 
far  as  the  insurer,  in  such  a  case,  would  be  bound  upon  his 
policy;  as  it  is  now  the  well  settled  doctrine,  that  mere  negli 
jjence,  unless  so  gross  as  to  amount  to  barratry,  does  not  dis- 
charge the  underwriter.  2  Barn,  and  Aid.  73,  Busk  v.  R. 
Ex.  Ass.  Co.;  5  do.  171,  Walker  v.  Maitlaud;  11  Ohio,  147.  Per- 
rin's  Arm'r.  v.  Pro.  Ins.  Co.;  3  Peters,  222,  Patapsco  Ins.  Co. 
v.  Coulter;  10  Peters,  517,  Col.  Ins.  Co.  v.  Lawrence;  11  do. 
224,  Waters  v.  Mer.  Louisville  Ins.  Co. 

Prior  to  the  decisions  in  2  and  5  Barn,  and  .\ld.,  just  re- 
ferred to,  it  was  held  in  Dale  v.  Hall,  1  Wils.  282,  and  4 
Campbell,  203,  Hunter  v.  Potts,  that  the  defense  could  not 
be  made  on  legal  principles;  but  it  is  said  by  Sir 
Wra.  Jones,  in  his  work  on  bailments,  105,  "that  the  true  reas- 
on of  the  decision  is  not  mentioned  by  the  reporter,  viz:  it  was, 
in  fact,  at  least,  ordinary  negligence  to  let  a  rat  do  such  mis- 
chief;" and  such,  it  is      said,  was  the  Roman  law. 

And  Mr.  Marshall,  in  his  work  on  inaurance,  vol.  1,  242.  lays 
down  the  rule  in  a  similar  manner,  but  adds  by  way  of  quali- 
fication, 'unless  it  appears  that  all  necessary  precautions  were 
used  to  prevent  the  damage." 

We  suppose    this  is  now  the  better  opinion,  notwithstand- 
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ing  the  doubt  by  the  distiDguished  jurist,  to  which  we  have 
alluded. 

We  find  in  Boccus,  note  58,  IngersolFs  translation,  it  is 
said,  '*if  the  master  keeps  cats  on  board  of  his  ship,  .he  shall 
be  excused  from  liability  for  injury  produced  by  rats,'' 
and  the  author  refers  to  a  passage  in  the  digest:  *'If 
a  fuller  has  received  cloth  to  full,  and  the  rats  have 
gnawed  and  injured  it,  he  is  answerable  for  the  damage,  for  he 
ought  to  have  guarded  against  it."  This  is  adopted  by  Ab- 
bott, 371,  who  remarks  "this  rule  and  the  exception  to  it, 
bearing  somewhat  of  a  ludicrous  air,  furnish  a  good  illustra- 
tion of  the  general  principle  by  which  the  carrier  is  held  liable 
for  every  injury  that  might  have  been  prevented  by  human 
foresight  or  care." 

The  same  author  assures  us  that  the  rule  is  recognized  by 
all  foreign  writers  on  the  subject.  See  also  1  Phillips  on  Ins. 
mi;  Meredith's  Emerigon,  301. 

In  the  United  States  the  question  has  been  directly  de- 
cided in  favor  of  the  carrier's  exemption  from  liability  for 
such  a  loss.  This  was  held  in  Garrigues  v.  Cox,  1  Biunoy, 
592;  in  Aymar  v.  Astor,  6  Gowen,  209;  27  Maine,  135,  Plaisted 
V.  B.  &  K.  St.  Nav.  Co. 

We  are  satisfied  from  a  careful  examination  of  the 
authorities,  as  well  as  the  nature  of  the  defendant's  under- 
taking as  a  bailee,  that  he  can  not  be  held  liable  for  the  injury 
complained  of.  The  evidence  on  the  trial  was  clear,  that 
every  precaution  was  used  to  prevent  the  injury,  even  the 
ronstant  presence  of  a  "terrier  dog,"  whose  power  of  ex- 
termination, we  suppose,  was  fully  equal  to  that  of  any  mem- 
ber of  the  feline  family. 

The  conclusion  to  which  we  have  arrived,  we  know,  is 
opposed  to  the  late  case  of  Laveroni  v.  Drury.  IG  E.  L.  &  E. 
512,  which  covers  the  whole  ground,  and  would  make  the 
carrier  liable,  at  all  events,  for  damage  by  rats,  but 
the  ground  taken  by  Pollock.  C.  R..  in  his  opinion,  would  seem 
to  be  too  broadly  stated;  he  places  the  liability  on  the  fact  that 
he  conceives  **whatever  might  have  been  the  case  when  Roc- 
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CUB  wrote,  rats  might  be  now  banished  from  a  ship  by  no  very 
extraordinary  degreeof  diligence  on  the  part  of  the  master/* 
and  the  presence  of  cats  even  would  not  be  a  sufficient  excuse 
for  the  master  and  owners,  when  called  upon  to  indemnify  the 
shipper.  We  are  not  satisfied  with  the  reasoning  of  the  case, 
nor  do  we  think  it  would  be  just  to  abide  by  it. 
Motion  overruled. 


Andrew  Nugent  y.  Cincinnati,  Harrison  &  Indianapolis 

Straight  L;nb  Railroad  Co. 

(No.  4,617.) 

1.  A  corporation  will  be  affected  by  the  fraudulent  conduct  of  its  agsnts, 
in.  like  manner  as  if  such  agent  had  been  acting  for  private  em- 
ployers. 

2.  To  set  aside  an  executed  agreement,  a  case  of  actual  fraud  must  be 
shown. 

3.  A  party  has  no  right,  in  his  dealings  with  any  other,  to  state  a  fiact 
to  be  true  which  he  does  not  know  to  be  true,  and  which  fact  may  In- 
fluence the  conduct  of  the  other  party.  If  such  fact  be  stated,  to  ob< 
tain  a  benefit  at  the  expense  of  the  other  party,  and  to  his  prejudice. and 
it  appears  there  was  no  reasonable  or  probable  ground  for  a  belief  in  the 
existence  of  such  fact,  the  inference  is  that  there  was  no  belief,  and 
the  statement  under  such  circumstances,  has  the  effect  of.  and  may 
be  properly  treated  as  a  fraud. 

4.  While  a  state  of  excitement  in  the  public  mind,  upon  a  particular 
branch  of  public  Industry  or  improvement,  might  excuse  exaggerated 
statements  in  matters  of  opinion,  belief  or  Judgment,  it  can  form 
no  legal  or  sufficient  excuse  for  a  departure  from  the  truth  as  to 
tacts,  which  are  or  should  be,  a  matter  of  knowledge. 

Speciai.  Term. — This  is  an  action  to  rescind  an  executed 
agreement,  iu  pursuance  of  which  the  plaintiff  on  Mav  20, 
A.  D.,  1854.  obtained  from  the  defendant  |2,820  in  stock  of 
the  railroad  com  pan  j  at  par,  and  conveyed  a  tract  of  seventy 
and  a  half  acres  of  land,  valued  at  $40  for  each  acre,  llie 
defendant,  at  the  time  the  agre*»ment  was  made  and  exe- 
cntedy  was  an  incorporated  railroad  companv,  under  the 
general  law   of   Ohio,    acting    by   a  presidenand   directors. 
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Its  organization  commenced  by  a  certificate  afgned  on  the 
loth  March,  1868.  In  that  oertiflcate,  th**  name  of  the 
company  and  the  termini  of  the  proposed  road  are  stated; 
aad  it  is  also  stated  that  ^'the  capita)  stock  necessary  to  con- 
struct «aid  road  will  be  one  million  of  dollars."  The  snbse- 
qnent  steps,  np  to  the  complete  organization  of  the  company, 
do  not  appear  in  the  evidence  in  this  ca^e;  and,  particularly, 
it  does  not  appear  who  were  the  original  subscribers  l>efore 
the  election  of  directors,  or  whjat  amount  of  the  capital  stock 
was  subscribed.  There  is  evidence  in  the  case  that,  at  some 
period  after  the  organization  of  the  company,  the  whole 
amount  of  cash  subscriptions  was  only  |26,000,  and  the 
amount  of  installments  paid  only  |180.  It  appeared  that 
the  undertaking  had  been  abandoned,  and  that  the  company 
is  in  the  process  of  winding  up. 

Strait  &  Hollister,  for  plaintiff. 

Abram  Brower  &  Wm.  B.  Caldwell,  for  defendant. 

Oholson,  J.  No  question  has  been  raised  in  thifl  ca«e  as  to 
the  regular  organization  of  the  company,  or  as  to  the  propriety 
of  its  receiving  subscriptions  of  stock  in  real  estate.  But  in 
view  of  the  facts  appearing  in  evidence,  and  to  prevent  any 
misconception  from  their  being  passed  over  in  silence,  I  think 
it  not  improper  to  say,  that  the  9th  section  of  the  general 
act,  under  which  the  company  was  organized,  requires  ten 
per  cent  of  the  capital  stock  to  be  eubscribed  before  an 
election  of  the  directors,  and  the  5th  section  makes  ten  per 
cent,  of  that  payable  at  the  time  of  subscription.  I  do  not 
find  in  the  act  any  authority  to  receive  subscriptions  in  real 
estate,  before  the  full  organization  of  the  company,  by  a 
meeting  of  the  stockholders,  and  an  election  of  directors. 
If  there  has  been  any  irregularity  in  this  respect,  its  effect 
need  not  be  considered,  as  it  has  not  been  pressed,  and  per- 
haps could  not  be  by  the  plaintiff.  It  is  referred  to,  that  it 
may  not  appear  to  be  sanctioned.      In  forming  these  corpora- 
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lions,  at  least  a  fair  and   'Substantial    compliance  with    the 
provisions  of  the  statute  should  be  observed. 

The  ground  of  relief  relied  on  by  the  plaintiff  is  fraud. 
'Strictly  speaking"  it  has  been  said,  "a  corporation  can  not 
itself  be  guilty  of  fraud.  But  where  a  corporation  is  formed 
for  the  purpose  of  carrying  on  a  trading  or  other  speculation 
for  profit,  such  afi  constructing  a  railway,  these  objects  cai» 
only  be  accomplished  through  the  agency  of  individuals; 
and  there  can  be  no  doubt  that  if  the  agents  employed,  con- 
duct themselves  fraudulently,  so  that  if  they  had  been  acting 
for  private  employers,  the  persons  for  whom  they  were  act 
ing  would  have  been  affected  by  their  fraud;  the  same  prin- 
ciples must  prevail  where  the  principal  under  whom  the 
agent  acts  is  a  corporation.'*  Ranger  v.  Great  Western  R. 
R.  Co.  5  H.  L.  C.  86.  The  relief  asked  by  the  plaintiff 
can  only  be  obtained  by  showing  fraud — acitual  fraud. 
The  agreement  has  been  executed.  The  defendant  has  the 
title  to  the  land  and  the  plaintiff  the  possession  of  the  certifi 
cates  of  the  stock.  In  such  a  case  it  is  not  enough  to  show 
that  untrue  statements  were  made  to  the  injury  of  the  party, 
chat  they  were  material,  and  were  relied  on,  but  such  state- 
ments must  appear  to  have  been  made  fraudulently.  6  CI. 
&  Finn.  :^8;  I.  H.  L.  Cas.  605-633.  The  party  making 
them  must  be  shown  by  direct  proof  to  have  had  a  fraudu- 
lent purpoee  in  contemplation,  or  at  least  to  have  known  that 
the  statements  were  untrue.  In  the  latter  case  it  is  not 
essential  to  see  that  there  was  a  motive-  for  actual  fraud. 
"It  is  fraud  in  law  if  a  party  makes  representations  which 
he  knows  to  be  false  and  injury  ensues,  although  the  motive 
from  which  the  representations  proceeded  may  not  have 
been  bad;  the  person  who  makes  snch  representations  is 
responsible  for  the  censequences."  7  Bingh.  101,  Foster  v. 
Charles.  Fraud  must  concur  with  the  false  statement,  but  if 
the  party  at  the  time  the  statement  is  made  knows  it  to  be 
false,  that  is  enough  to  constitute  fraud,  and  if  damage  ensues, 
there  is  a  right  to  relief.  Polhill  v.  Walter,  3  B.  &  Adol.  114; 
Taylor    v.  Ashton,  11    :\Ie(»s.   &   Welsh.    401-415;    Collins  v. 
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Evans,  48  E.  C.  L.  820-827.  Indeed  it  is  not  necessary  to 
show  that  a  party  knew  a  fact  represented  to  bo  untrue,  if  he 
stated  a  fact  which  was  untrue  for  a  fraudulent  purpose,  at 
the  same  time  not  believing  that  fact  to  be  true,  in  such  a 
case  it  would  be  both  a  legal  and  moral  fraud.  11  Mees. 
&  Welsh.  415.  A  party  has  no  right  in  his  dealings  with 
another  to  state  a  fact  to  be  true,  which  he  does  not  know 
to  be  true  and  which  fact  may  influence  the  conduct  of  the 
other  party.  If  such  a  fact  be  stated  to  obtain  a  benefit,  at 
the  expense  of  the  other  party  and  to  his  prejudice,  and  it 
appears  there  was  no  reasonable  or  probable  ground  for  a 
belief  in  the  existence  of  such  fact,  the  inference  is  that  there 
was  no  belief,  and  the  statement  under  such  circumstances 
has  the  effect  of,  and  may  be  properly  treated  as,  a  fraud. 

Supposing  these  principles  to  be  correct,  before  proceed- 
ing to  apply  them  to  the  evidence  in  this  case,  it  is  proper 
to  make  another  remark.  There  are,  in  most  dealings,  and 
particularly  in  those  of  a  like  character  with  that  to  bt? 
examined  in  the  present  case,  two  kinds  of  representations 
or  statements.  One  in  reference  to  matters  fn  their  nature 
promissory,  or  resting  in  opinion,  judgment  or  expectation, 
and  the  other  in  reference  to  facts  as  having  actually  occurred, 
or  as  really  existing.  In  the  efforts  which  might  be  expected, 
and  which  historically  are  known  to  be  often  made,  to  br\x\<i 
into  life  such  undertakings  as  that  which  was  the  object  of 
the  incorporation  of  the  defendant,  representations  of  the 
former  kind  formed  a  prominent  part.  And  it  would  require 
strong  and  direct  proof  of  a  fraudulent  purpose,  on  the  one 
side,  if  not  a  degree  of  weakness  amounting  to  incapacity  on 
the  other,  to  found  a  ground  for  relief  against  an  executed 
agreement  upon  any  general  representations  as  to  the  com- 
pletion and  success  of  a  railroad  enterprise.  Rut  while  a 
state  of  excitement,  or  even  delusion,  in  the  public  mind,  ou 
a  particular  branch  of  public  industry  or  improvement,  may 
excuse  exaggerated  statements  in  matters  of  opinion,  belief 
iind  judgment,  I  can  not  admit  that  it  forms   any    legal  or 
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fufflcient  excuse*  for  a  departure  from  the  truth  as  to  facts, 
which  are,  or  should  be,  a  matter  of  knowledge. 

I  have  DO  knowledge  of,  and  do  not  admit  that  any  state 
of  circumstances  have  existed  in  this  country,  in  the  form 
of  a  railroad  excitement,  that  did  excuse,  or  could  excuse, 
the  statement  of  a  matter  as  an  existing  fact,  which  at  the 
time  was  known  to  be  untrue,  or  which  the  party  did  not 
believe  to  be  true.  Parties  have  no  right  to  become  deluded 
as  to  matters  of  fact,  and  carry  any  such  delusion  into  their 
dealingsl  with  their  fellow- men.  They  must  be  taken  to 
intend  the  necessary  consequences  of  their  acts,  or  admit  the 
invalidity  of  the  whole  transaction,  for  want  of  proper  con- 
petency  to  act. 

I  come  now  to  the  question  of  fact  in  this  case,  to  the 
allegations  of  false  and  fraudulent  representations,  and  the 
evidence  by  which  they  are  sustained.  I  shall  confine  myself 
to  two:  one  as  to  the  amount  of  subscription  which  the 
company  had  obtained,  and  the  other  as  to  the  fact  that  the 
s'oad  was  under  contract,  with  the  exception  of  a  small  part. 
That  such  represontationos  were  made  and  made  in  the 
strongest  terms,  is  shown  by  the  evidence  of  the  plaintiff; 
J  hat  they  were  material,  or  calculated  to  induce  action  on 
his  part,  is  clear  from  their  nature,  and  by  this  I  am  to  be 
governed,  rather  than  by  the  declaration  of  the  plaintiff  in 
his  evidence  to  that  effect.  The  evidence,  I  think,  clearly 
shows  that  both  represJ?ntations,  and  particularly  the  former, 
were  untrue,  and  I  am  bound  to  conclude,  from  their  nature, 
ihat  their  falsity  must  have  been  known  to  the  agent  of  the 
defendant,  by  whom  they  were  made.  This,  according  to  the 
principles  to  which  I  have  referred,  is  fraud,  actual  fraud, 
such  as  would  sustain  an  action  for  deceit,  and  sufficient  to 
authorize  the  rescission  of  an  executed  agreement. 

I  have  selected  the  two  representations  to  which  I  have 
alluded,  because,  as  to  them,  the  evidence  of  the  plaintiff  iS 
sustained  and  corroborated  by  the  other  evidence  in  the  case. 
I  am  strongly  impressed  with  the  impropriety  and  danger 
of  allowing  parties  to  set  aside  solemn  and  executed  agree- 
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mentfi  upon  tbeir  own  unsupported  evidence  which  front 
the  circumstances,  there  is  no  opportunity  to  contradict,  as 
in  this  case,  where  the  agent,  who  is  alleged  to  have  made 
the  false  and  fraudulenit  representations,  has  died,  and  the 
action  has  been  since  commenced.  But  as  to  the  representa- 
tion that  a  much  larger  subscription  of  stock  had  been 
obtained  than  the  reality  justified,  the  evidence  of  the 
plaintiff  Ib,  to  a  great  degree,  strengthened  by  the  fact  that 
^n  exaggerated  statement  to  the  same  effect  is  found  in  the 
published  circular  or  prospectus  of  the  railroad  company. 
As  has  been  before  observed,  while  errons  of  judgment, 
-opinion,  or  belief  in  such  papers  may  be  excused,  there  is 
no  excuse  for  a  positive  statement  of  anything  as  a  fact 
which  is  untrue,  and  exact  and  accurate  information  as  to 
which  was  in  the  power  of  the  party  making  or  authorizing 
the  -statement.  In  the  circular,  or  prospectus,  these  state- 
ments occur:  ''A  real  estate  subscription  of  f  1,200,000  is 
secured;  we  want  an  additional  subscription  of  f 800,000. 
before  we  commence  operations."  "Our  real  estate  sub 
ficription  is  fully  v/orth  what  we  allowed  for  it,  and  we  shall 
continue  to  accept  further  subscriptions,  if  offered  at  fair 
prices."  "Propositions  for  $400,000  of  a  subscription  are 
now  before  us,  of  which  we  expect  to  accept  about  half. 
By  the  1st  of  May  ensuing,  wo  think  we  shall  have  the 
subscription  we  require  to  commence  operation."  Prom 
the  evidence  of  the  plaintiff,  it  appears  that,  during  tht* 
same  month  of  May,  to  induce  him  to  complete  the  ajijree. 
ment  and  execute  the  deed,  the  agent  of  the  defendant 
stated  that  the  company  had  procured  nearly  all  the  sub 
scriptions  they  wanted,  and  his  would  be  about  the  last  they 
wanted,  or  would  receive.  And  this  agent  wae  the  acting 
iiecretary  of  the  company. 

In  point  of  fact,  it  appears  from  the  evidence  of  witnesses 
introduced  by  the  defendant,  that  instead  of  $1,200,000,  con- 
sidered as  an  actually  secured  and  completed  subscription. 
there  was  not  one-half  that  amount.  There  were  two  com- 
panies, one  in  Indiana  and  one  in  Ohio,  wMch  were  expected 
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to  unite;    of   the   estimated    |1,200,000,    it      is   shown     that 
1500,000  were  allowed  to  the  Ohio  company.     The  subscrip- 
tions to  the  Ohio  company,  at  a  time  after  the  publication 
of  the  circular,  and  shortly  before  the  plaintiff  executed  u 
deed  and  received  certificates  of  stock,  were  sho^n  to  be  as 
follows:      Amount    of    stock  issued  for  real  estate,  |60,00<>. 
Propositioins  accep<ted  but     the  subscription     not     completed 
hy  obtaining  title  to  land  and  issuing  certificates,  $140,000. 
Other  propositions  for    |200,000,   in    part    rejected,   and    in 
part   under  consideration.    To  this  may   be  added   the  cash 
subscription  of  $20,000,  on  which  installments  to  the  amount 
of  $180  had  been  paid;  and  still  it  can  not    be  claimed    that 
there  was,  in  any  just  sense,  a  secured  subscription  of  $500,001K 
As  to  the  effect  of  such  a  misrepresentation,  contained  in  an 
advertisement  or  circular,  the  remarks  made  in  an  analogous 
ease    are    very    pertinent.       Wontner    v.    Shairp,  56  E.  C.  L., 
440. 

It  is  not  denied  that  the  favorable  condition  of  the  com- 
pany, as  having  made  contracts  for  the  building  of  the  road, 
was  represented  to  the  plaintiff.  In  the  circular  it  is  stated 
that  "the  bids  we  have  accepted,  under  which  we  intend  to 
get  the  road  ready  for  the  iron,  are  20  per  cent,  below  esti- 
mates of  the  engineer.  There  is  undoubtedly,  evidence 
tending  to  show  that  there  w.as  a  foundation  in  fact  for  thi«* 
statement,  and  but  for  the  evidence  of  the  former  president 
of  the  company,  offered  by  the  defendant,  I  am  not  prepared 
to  say  that  a  charge  of  fraud  could  be  made  out  upon  that 
statement  alone.  Taking  his  evidence  as  correct,  the  coni 
pany  are  placed  in  this  position:  their  agent  and  secretary, 
who  must  have  known  the  actual  facts,  was  holding  out  the 
idea  that  the  road  was  under  contract,  when  he  knew  thaL 
from  present  and  impending  financial  difiiculties,  the  com- 
pany not  only  was  in  no  condition  to  complete  contracts  or 
act  on  bids  accepted,  but,  to  use  the  strong  language  of  th*- 
president,  were  determined,  so  far  as  they  might  be  bound, 
**to  beg  off  or  buy  off." 

Now,  I  must  confess,  that  the  statement  of  the  president 
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in  reference  to  that  matter,  bears,  to  my  mind,  the  strong 
impress  of  truth.  The  proposals  for  contracts  were  made 
in  the  winter  of  1853-4,  when  the  prospects  for  almost  any 
railroad  enterprise  were  considered  bright  and  flattering. 
In  the  spring  of  1854,  when  the  time  for  entering  into  the 
contracts  had  arrived,  the  shrewd  speculator  began  to  see 
indications  of  the  approaching  financial  storm.  The  pros- 
pects of  disposing  of  railroad  bonds  to  meet  cash  contracts 
for  the  commencement  of  a  new  railroad  enterprise,  may 
well  be  supposed  to  have  become  quite  gloomy.  The  com- 
pany is  shown  to*  have  had  none,  or  very  little  cash.  Under 
such  circumstances,  an  anxiety  to  get  rid  of  contracts  wouVl 
be  quite  natural,  and  when  stated  by  an  officer  of  the  com- 
pany to  have  existed,  the  statement  justly  demands  credit. 

I  do  not  feel  that  it  is  necessary  to  go  more  into  detail  in 
this  case,  and  without  expressing  any  opinion  upon  the  other 
charges  which  have  been  made  the  subject  of  inquiry,  I  come 
to  the  conclusion  that  the  plaintiff  is  entitled  to  the  relief  he 
has  asked,  and  judgment  will  be  rendered  in  bis  favor. 

Decree  for  plaintiff. 


DZ.  Sedam  v.  Cincinnati  &  Whitewater  Canal  Co.  et  al. 

(No.  4.194.) 

L  Where  a  canal  company,  in  pursuance  of  a  written  agreement,  trans- 
rers  to  a  contractor  all  Its  cash  on  hand,  and  agrees  to  transfer  to  him 
all  future  revenues  of  the  canal,  sufRclent  to  cover  the  cost  and  ex- 
pense of  aa  aqueduct,  forthwith  to  be  constructed  by  such  con- 
tractor, the  moneys  so  transferred  and  standing  4n  bank  to  the 
credit  of  such  contractor  to  enable  him  to  make  the  canal  improve- 
ment,  can  n«t  be  diverted  by  a  judgment  creditor  of  the  canal  com- 
pany to  the  satisfaction  of  his  judgment 

-2  The  mere  fact  that  the  canal  company  is  suffering  from  financial 
embarrassment,  and  that  its  moneys  were  so  transferred  to  insure 
the  nesdM  repair  being  made,  and  to  prevent  judgment  creditors  from 
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retarding  the  improvement,  by  levying  on  Its  jFunds  and  revenue^ 
will  not  prejudice  the  rights  of  the  contractor,  nor  add  forc^  to  the 
rightfi  of  its  Judgment  creditors. 
3.  An  equitable  assignment  by  a  canal  company,  of  all  its  moneys  iu 
hand,  together  with  future  tolls  and  revenues,  for  the  purpose  of  se- 
curing a  necessary  improvement  and  repair  of  the  canal,  will  be 
protected  when  made  in  good  faith,  for  the  benefit  of  the  public 
improvement. 

General  Term. — Reserved    from    special    term    upoii    the 
pleadings  and  tegtimoDy. 

The  plaintiff  being  a  judgment  creditor  of  the  Cincinnati 
and  Whitewater  Canal  Co.,  filed  a  creditor's  bill  to  subject 
a  fund  which,  it  is  alleged,  was  deposited  in  the  Mechanics' 
and  Traders'  Bank,  in  Cincinnati,  and  held  there  for  the  use 
of  the  Cincinnati  and  Whitewater  Canal  Co.,  in  reality, 
though  standing  in  the  name  and  to  the  credit  of  Clement 
Dare.  It  is  averred  that  the  purpose  to  be  accomplished  bj 
the  canal  company  in  thus  arranging  the  deposit,  was  to 
prevent  its  creditors  from  reaching  it,  the  corporation  being 
insolvent. 

The  canal  company,  the  bank,  Dare,  and  C.  W.  West,  who- 
ifi  also  a  defendant  severally  answered,  denying  fully  the 
allegations  of  the  bill. 

Much  testimony  was  offered,  as  well  by  depositions  as  by 
the  official  acts  of  the  canal  company,  both  as  they  app«dr 
by  its  records,  and  by  the  contracts  authorized  to  be  made 
by  its  directors. 

It  was  in  the  evidence  that  more  than  a  year  before  the  plain- 
tiff's bill  was  filed,  the  canal  being  out  of  repair,  the  aque-  ^ 
duct  over  Mill  creek  requiring  to  be  reconstructed,  at  the 
esftimated  expenditure  of  some  f40,000,  the  canal  company 
on  March  15,  A.  D.  1852,  passed  the  following  resolution, 
viz: 

^'Reuolved,  That  the  president  be  authorized  to  contract 
with  Clement  Dare  to  build  a  stone  aqueduct  across  Mill 
creek,  and  also  a  wooden  towing  path  bridge  across  the 
Miami  river;  and  upon  the  execution  of  said  contract,  the- 
treasurer  is  instructed  to  pay  over  to  said  Dare  all  the  monejr 
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in  hand  belonging  to  the  company,  to  the  amount  of  $40,000, 
on  account  of  said  contracts;  the  said  Dare  giving  bond  and 
security  faithfully  to  perform  the  contract  and  account  to  the 
company  for  the  amonnt  received."  Thereupon,  on  Marcli 
17th,  A.  D.  1852,  the  company  and  Dare  entered  into  a  for- 
mal written  agreement  whereby  Dare  agreed  "to  pro- 
vide all  the  necessary  materials,  >boats,  tools,  machinery  and 
implements;  and  also  all  the  necessary  and  proper  mechanics 
«nnd  laborers  for  constructing  said  work  in  a  good  and  work- 
manlike manner,"  and  the  company  obligated  iteelf  "to 
pay  said  Dare  the  full  amount  of  such  cost  of  aaid  material, 
boats,  tools,  machinery  and  implements,  as  well  as  labor,  to 
be  paid  the  said  Dare,  from  time  to  time,  as  fast  as  funds 
8hall  accrue  in  the  treasury  of  said  company;  and  said  com- 
pany also  agrees  to  pay  said  Dare,  on  completion  of  said 
work,  the  further  sum  of  five  dollars  on  each  and  every  hun- 
dred dollars  of  said  cost,  or  in  that  proportion,  provided  the 
said  per  centum  shall  not  exceed  two  thousand  dollars  in 
all;  to  be  paid  in  like  manner,  out  of  any  funds  accruing  to 
eaid  company,  after  the  payment  of  the  coet  of  said  work; 
and  for  the  payment  aioresaid  of  all  the  cost  and  the  said 
five  percentum.  subject  to  the  limits  aforesaid,  the  said  cofff- 
pany  hereby  pledges  its  funds  on  hand  or  accruing  until  the 
same  shall  be  fully  paid." 

Thereupon  Dare  gave  bond  in  the  sum  of  $50,000,  with 
(\  W.  West  as  surety,  for  the  faithful  performance  of  his 
agreement:  entered  upon  the  execution  of  the  same  and 
was  proceeding  in  the  performance  thereof  at  the  time  of 
the  commencemeiit  of  the  present  action  by  the  plaintiff. 

To  carry  out  the  agreement  thus  made,  it  was  in  evidence 
that  the  canal  company  paid  to  Dare  on  the  20th  March, 
1862,  $14,851.09,  and  subsequently  other  sums  amounting  in 
the  aggregate  to  $32,445.27.  These  sums  he  deposited  in 
the  Mechanics  and  Traders'  Bank,  in  his  own  name,  from 
time  to  time,  commencing  on  the  7th  of  April,  1852,  and 
ending  on  the  8th  of  January,  1853. 

The  plaintiff's  bill  was  filed  on  tho  2d  of  June,  1853,  and 
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the  sammons  served  upon  the  president  of  the  bank  on  the 
game  day,  at  which  time  there  was  on  deposit,  to  the  credit 
of  Dare,  121,834,  which  it  was  alleged,  ought,  in  equity  to 
be  charged  with  the  payment  of  the  judgments  held  by  the 
plaintiff  against  the  canal  company. 

Taft  &  Perry,  for  plaintiff. 

King,  Anderson  &  Sage,  J.  L.  Miner  and  James  &  Jackson, 
for  defendants. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

We  are  led  directly  to  the  question,  who  was  the  real 
owner  of  the  deposit  at  the  date  referred  to;  and  upon  its 
decision  in  either  aspect,  as  claimed  by  the  parties,  the  case 
must  depend. 

We  have  been  referred  to  the  evidence  of  the  mode  in 
which  the  canal  company  had,  for  several  years  before  the 
contract  with  Dare,  transacted  its  business;  and  asked  to 
regard  it  as  the  exposition  of  their  subsequent  dealings. 
The  testimony  shows  the  multiplied  embarrassments  of  the 
company,  and  the  utter  inability  of  her  officers,  with  all  the 
earnings  of  the  canal,  to  keep  the  work  in  repair.  Indeed, 
had  it  not  been  for  a  loan  made  to  the  company  by  the  city 
of  Cincinnati,  and  the  sums  occasionally  advanced  by  indi- 
viduals to  aid  in  keeping  up  the  work,  it  is  very  evident  it 
must  have  been  abandoned.  There  were  numerous  debts, 
long  past  due,  unprovided  for;  and  creditors  were  presain<? 
them  for  collection.  The  company  of  course  had  lost  all 
credit,  and  could  not  procure  materials  for  repairing  the  work, 
nor  laborers  to  execute  it.  except  by  prompt  payment  in 
cash;  while  the  stone  or  the  timber  provided  for  the  re- 
pairs were  not  only  exposed  to  execution,  but  had,  in  moi-e 
than  one  instance,  been  levied  on.  Hence  it  seems  to  have 
been  deemed  necessary  to  keep  the  revenue  of  the  canal  on 
deposit  in  the  name  of  the  directon?  and  other  officers. 

Whatever  might  have  been  the  legal   position  of  the  par 
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ties  Id  such  a  state  of  things,  we  do  not  perceive  how  it  can 
affect  the  question  before  us.  It  was  no  part  of  the  arrang(»- 
ment  between  the  company  and  Dare  that  he  should  continue 
any  prior  trust  bj  a  change  merely  of  the  trustees. 

We  must,  therefore,  inquire  what  were  the  terms  of  the 
contract  of  March,  1852.  Were  its  object  and  purpose  fair 
and  just  to  the  general  creditors  of  the  company?  Had  thf* 
<'ompany  the  right,  by  their  charter,  to  make  such  a  contract? 

The  contract  is  a  direct  transfer  by  way  of  mortgage  of 
all  the  funds  belonging  to  the  company  at  its  date,  as  well 
as  of  the  current  revenue  of  the  canal,  until  a  sufficient  sum 
should  be  realized  to  discharge  the  expense  of  reconstruct- 
ing the  aqueduct.  It  was  substantially  an  equitable  assign- 
ment of  the  monies  then  on  deposit  in  the  hands  of  its 
agents,  as  well  as  the  income  of  the  work  from  tolls  or  any 
other  source  of  revenue.  On  well  established  principles, 
Dare  would  have  been  protected  in  his  lien;  assuming  now 
that  his  contract  was  made  in  good  faith. 

The  subject  of  equitable  assignment  is  discussed  very 
clearly  in  the  2d  volume  of  Spence's  Eq.  Jur.,  ch.,  9;  the 
form  of  the  transfer  is  altogether  immaterial,  the  purpose 
being  once  ascertained;  and  the  equity  of  the  assignee  bein^ 
established,  the  chancellor  works  out  the  right,  regardless 
of  any  technical  or  merely  formal  difficulties. 

It  is  said,  however,  that  it  was  a  mere  arrangement 
between  Dare  and  the  company  to  conceal  the  ownership  of 
its  funds,  and  can  not,  therefore,  be  received  with  any  favor 
by  the  court. 

We  find  no  proof  to  our  apprehension  that  will  authorize 
such  an  assumption,  except  the  opinions  of  some  of  the 
witnesses.  These  are  not  very  clearly  expressed,  but  are 
intended  evidently  to  create  the  impression  that  such  was 
the  object,  as  they  understood  it  from  the  conduct  of  the 
parties;  while  on  the  other  hand,  an  equal,  nay,  a  greater 
number  of  witnesses,  having  equal  opportunities  to  know  all 
the  facts  and  in  every  way  of  all  equal  credit,  deny  the  imputa- 
tion. 
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But  it  can  not  bo  concealed  that  it  was  the  intention  of 
the  company  to  secure  its  funds  so  that  they  might  be 
specifically  applied  to  the  improvement  of  the  canal;  and  it 
is  equally  true  that  the  object  also  was,  by  the  contract  with 
Dare,  to  prevent  the  seizure  of  the  funds  by  the  several  cred- 
itors, among  whom  the  plaintiff  was  specially  named.  Tf 
we  grant  all  this  does  it  present  such  a  case  as  is  claimed 
by  the  counsel  who  have  so  ably  and  thcH^ughly  argued  the 
proposition? 

It  must  be  admitted  that  it  was  the  duty  of  the  directors 
of  the  canal  company  to  appropriate  its  whole  revenue  to 
the  repairs,  and  other  necessary  expenditures  of  the  work. 
They  could  not  legally  make  any  dividend,  or  withdraw  any 
portion  of  their  income,  to  discharge  their  other  liabilities, 
until  they  had  provided  for  the  payment  of  those  outlays, 
which  were  essential  to  the  existence  of  the  canal  itself  as  a 
public  highway;  and  it  would  seoni  that  all  sums  appropri- 
ated for  such  a  purpose,  might  well  be  regarded  as  incident 
to  the  work  itself,  and  though  not  actually  incorporated 
with  it,  yet  for  all  practical  purposes,  it  was  the  representa- 
tive of  the  improvement  to  be  made.  Indeed,  a  court  %f 
equity  would,  doubtless,  compel  the  directors  thus  to  per- 
form their  duty  by  a  substantial  execution  of  the  trust  they 
assumed  when  they  accepted  their  office. 

IHence  when  the  company  contracted  with  Dare  to  do 
what  they  were  clearly  bound  to  do  themselves,  it  was  but 
the  transfer  to  him  of  the  obligation  imposed  upon  them, 
and  as  he  was  necessarily  to  be  responsible  for  the  work 
which  he  contracted  to  do.  the  means  for  his  indemnitr 
ought  justly  to  follow  his  contract. 

By  such  a  process,  although  a  creditor  might  be  defeated. 
It  can  not  be  said  he  has  been  fraudulently  defeated.  He 
has,  to  be  sure,  lost  what  he  may  suppose  is  one  of  the  legal 
chances  to  secure  his  debt;  for  he  has  found  in  the  race  of 
diligence,  that  his  debtors  have  appropriated  to  another  par 
pose  what  he  believed  he  could  legally  charge  with  the  pay- 
ment of  his  own  debt;  but  he  is  placed  in   no  worse  situ- 
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ation  thaD  the  creditor  is  who  finds  his  debtor  has  preferred 
another  at  h1«  expense.  Such  a  predicament  is  not  a  novel 
one;  many  a  creditor  has  been  compelled  to  occupy  it,  and 
that,  too,  onder  circumstances  of  apparent,  if  not  real  hard- 
ekip;  yet  it  is  not  to  be  doubted,  but  the  law  sustains  the 
preference  when  there  is  no  fraud  to  affect  its  validity. 

In  Bancroft  &  Caffee  v.  Blizzard,  13  Ohio,  40,  it  was  held^ 
**if  a  debtor  appropriates  his  property  consistent  with  the 
principles  of  equity  and  justice,  the  validity  of  the  transaction 
should  not  be  impaired,  although  his  intentions  are  fraudu- 
lent; the  act  is  right  though  the  motive  may  be  wrong." 
,  The  same  principle  is  very  fully  affirmed  in  the  late  case 
of  Hoffman  v.  Mackall,  5  Ohio  St.  129. 

These  deo]«ion«  are  in  conformity  with  the  judgment  of 
Lord  Abinger,  in  Riches  v.  Evans,  9  0.  &  P.  640,  who  held, 
''the  law  does  not  prevent  a  man  from  conveying  his  goods 
away  to  avoid  a  judgment;  and  the  intent  to  avoid  an  exe- 
cution does  not  make  the  deed  of  sale  void|"  And  the  same 
ruling  was  afterward  made  by  Lord  Denman,  in  Wood  v. 
Dixie,  7  Adolph.  &  Ellis,  K.  S.  896. 

We  suppose  the  law  is  settled,  as  between  the  debtor  and 
creditor,  and  the  question  arises  whether  there  was  any  dif- 
ference in  the  relative  condition  of  the  parties  before  us.  It 
is  true,  Dare  was  not  the  creditor  of  the  company,  at  the 
time  the  appropriation  of  the  fund  was  made,  but  the  obliga- 
tion of  the  company  to  make  the  necessary  repairs  to  keep 
up  the  canal,  was,  we  think,  equally  within  the  spirit  and 
Intent  of  the  principle.  The  public  convenience  demanded 
that  a  public  highway  should  be  subservient  to  the  purposes 
for  which  it  was  established;  and  the  privilege  conferred  by 
law  upon  the  corporation,  could  be  vindicated  only  by  keep- 
ing the  work  in  repair. 

If,  then,  the  estimated  amount  of  the  cost  of  reconstruct- 
ing the  aqueduct  had  been  paid  in  advance,  and  the  con- 
tractor, for  the  work  to  be  done,  became  obligated  to  com- 
plete it,  there  would  seem  to  be  no  legal  impropriety  in  the 
mode,  nor  any  just  ground  to  suspect   the   bona   fi^eg  of   the 
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parties.  Indeed,  it  ma^'  well  be  imagined  that  the  work  waa 
done  cheaper,  when  the  equivalent,  to  those  who  were  to 
<?xecute  it,  could  be  realized  at  once  and  all  doubts  of  ulti- 
mate payment  removed.  The  operatives  would  certalDly 
labor  more  cheerfully  and  steadily  when  their  wages  were 
secured  beyond  the  usual  contingencies  attending  similar 
improvements;  and  the  interest  of  the  stockholders  and  the 
imblic  equally  well  subserved. 

There  can  be  then,  no  good  reason  to  set  aside  the  con- 
tract between  the  company  and  Dare,  on  the  ground  that  it 
tended  to  delay  or  hinder  creditors  generally,  or  was  intended 
even  to  prevent  a  particular  creditor  from  charging  the  fund 
now  in  controversy,  on  execution. 

It  is  claimed,  however,  that  the  contract  was  not  mad^  in 
^ood  faith,  but  was  used  as  a  cover  only  to  enable  the  com- 
pany to  effect  certain  objects,  inconsistent  with  the  plaintiff^ 
prior  right.  The  only  object  that  is  apparent  to  us,  as  per- 
vading the  whole  transaction,  was  the  reconstruction  of  the 
itqueduct,  not  the  immediate  benefit  of  stockholders,  but* 
the  outlay  of  the  current  revenue  of  the  canal  to  a  specific 
purpose,  alike  demanded  by  the  necessities  of  the  public,  and 
of  all  others  interested  in  the  work. 

In  no  proper  sense  can  it  be  said  the  arrangement  tliun 
made,  was  a  fraud  upon  the  plaintiff.  His  equity  to  subject 
the  funds  was  no  higher  than  the  right  of  the  public  to  tts 
expenditure  upon  the  canal. 

There  is  some  testimony  tending  to  prove  that  when  the 
money  was  deposited  in  the  bank,  as  well  as  when  it  waa 
paid  to  Dare,  its  purpose  was  to  hinder  and  delay  the  plain- 
tiff;  but  it  is,  we  think,  to  be  resolved  into  the  ordinaitv 
proposition  we  have  already  referred  to.  that  such  an  inten- 
tion does  not  invalidate  the  act.  And  this  applies  as  well  to 
the  contract  of  the  parties,  at  the  time  the  contract  waa 
made,  as  when  it  wa*  afterward  surrendered  by  Dare,  with 
the  assent  of  the  company,  in  July,  1853.  When  that  erenl 
occurred,  the  unexpended  money  in  his  hands  was  very 
properly   transferred   by   Dare  to   the  company's  order;  bnt 
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until  then,  the  contract  being  in  force,  his  right  to  retain  it, 
to  secure  his  liability  for  the  construction  of  the  aqueduct^ 
was  still  retained. 

It  can  not  be  claimed  that  the  revenues  of  the  corporation 
could  be  levied  upon,  much  less  could  the  franchise  be  sold 
on  execution.  In  every  case  where  a  turnpike  company  or 
railroad  becomes  insolvent  and  a  court  of  equity  has  taken 
the  control  of  the  public  work,  and  appointed  a  receiver  fo 
collect  revenues,  no  appropriation  is  ever  made  among  the 
creditors  until  the  expenses  of  keeping  up  the  road  are  first 
discharged.  Until  this  is  done  there  is  nothing  to  appro- 
priate, for  there  is  no  net  income  subject  to  the  order  of  thf' 
court. 

We  can  not,  then,  authorize  that  to  be  done  indirectly 
which  we  could  not  permit,  had  we  the  distribution  of  the 
fund  and  were  asked  to  make  an  allowance  to  the  creditors, 
in  proportion  to  their  several  claims. 

There  can  be  no  income  unless  the  work  is  in  a  condition 
to  earn  it,  and  the  idea  of  revenue  necessarily  presupposes 
the  reserved  right  on  the  part  of  the  corporation  to  appro- 
priate it,  as  it  accrues,  to  preserve  the  integrity  of  the  work 
itself.  Several  questions  have  been  raised  which,  in  -the 
view  we  have  taken  of  the  case,  are  not  necessarv  to  be  de- 
rided.  Having  arrived  at  the  conclusion  that  the  canal  com- 
pany had  not  any  legal  or  other  claim  upon  the  fund  di> 
posited  by  Dare,  with  the  Mechanics  &  Traders'  Bank,  at 
the  time  process  was  served  upon  it;  and  being  equally  well 
satisfied  that,  as  between  Dare  and  the  canal  oompanyT  he 
was  the  exclusive  owner  of  the  fund  received  hv  him  under 
The  contract  to  reconrstruct  the  aqueduct,  it  follows  that  the 
plaintiff's  bill  can  not  be  sustained.  It  must  be  dismissed, 
and  an  order  will  be  made  directing  the  judge,  at  special 
term,  so  to  decree. 

Remanded  to  dismiss  action. 
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Mueller  &  Gogreve  v.  Isaac  Bates  et  al, 

(No.  8,576.) 

1.  The  sheriff's  return  to  an  execution  that  he  could  find  no  property 
of  the  principal  debtor  and  had  levied  on  property  of  the  surety,  is 
conclusive,  and  no  averment  will  be  received  to  Impeach  it  collater- 
ally. Under  the  circumstances  the  sheriff  might  levy  on  the  prop- 
erty of  the  surety.^ 

2.  Before  the  sheriff's  return  can  be  controverted,  there  must  be  direct 
proceedings  against  him,  and  the  precise  question  put  in  issue.  No 
collateral   impeachment  is  permitted. 

3.  The  sheriff  is  not  responsible  for  his  failure  to  levy  upon  property 
unless  he  is  guilty  of  fraud  In  the  premises. 

Special  Term. — ^On  demurrer  to  answer. 

The  plaintiffs  recovered  a  judgment  against  Reeder  & 
Bates — the  first  as  principal  debtor,  the  second  as  surety: 
and  execution  has  issued  and  the  sheriff  returns,  ''that  he  can 
find  no  persona]  nor  real  property  of  Reeder,  whereon  to.  levy," 
Whereupon  another  execution  has  been  levied  upon  what 
is  charged  to  be  the  real  property  of  Bates,  the  surety,  but 
which  it  is  stated,  is  incumbered  by  liens  and  conveyances 
that  involve  the  title,  and  prevent  a  sale.  The  petition 
charges  that  these  are  all  fraudulent,  as  to  the  creditors,  and 
ought  to  be  removed.  There  is  a  prayer  to  that  effect,  as 
well  as  for  a  sale  of  the  premises. 

The  defendant,  Bates,  answers: 

"That  his  co-defendant.  Reeder,  at  the  time  judgment 
was  rendered,  as  well  as  when  the  execution  was  issued,  as 
described  in  the  petition,  was,  and  still  is  the  owner  in  fee 
simple  of  real  estate,  which  is  particularly  described  in  his 
answer;  that  the  title  remained  in  Reeder's  name,  and  that 
the  property  was,  and  is  suflBcient  to  satisfy  the  plaintiff's 
judgment."  It  is  also  alleged  that  the  sheriff  did  not  make 
his  returns,  on  the  executions  referred  to,  because  of  any  search 
for  property,  or  any  examinations  made  by  him,  but  on  tho 
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contrary,  the  said  returns  were  made  on  the  suggestion  of 
the  plaintiffs^  or  their  attorneys,  and  on  information  given 
to  him  by  them.  The  answer  is  made  a  cross-petition,  and 
the  court  is  asked  to  compel  the  plaintiffs  to  exhaust  the 
projierty  set  forth,  before  the  defendant's  estate  is  subjected. 
To  this  answer  the  plaintiffs  demur. 

W.  M.  Dickson,  for  plaintiffs. 

CJorwine  &  Hayes,  for  Bates. 

Storbb,  J.  Two  questions  are  presented.  First,  as  to 
the  effect  of  the  sheriff's  return.  Second,  as  to  the  suffi- 
ciency of  the  defendant's  averment,  questioning  the  return  of 
the  officer. 

By  section  449  of  the  code,  in  all  cases  where  judgment 
is  entered  against  two  or  more  parties,  and  the  court  has 
ordered  it  to  be  certified,  who  is  the  principal  debtor,  and 
who  is  security  only,  it  is  made  the  duty  of  the  clerk  to  ''issue 
execution,  commanding  the  sheriff  or  other  officer,  to  caus\9 
the  money  to  be  made  of  the  goods,  chattels,  lands  and  ten- 
ements of  the  principal  debtor,  but  for  want  of  sufficient 
property  of  the  principal  debtor  to  cause  the  same  to  be 
made  of  the  goods,  chattels,  lands  and  tenements  of  the 
surety  or  bail."  This  provision  is  but  the  affirmation  of 
section  27  of  the  statute  of  1831,  Swan,  482,  and  was  intended 
to  aid  sureties  by  compelling  the  creditor  to  exhaust  the 
property  of  the  principal  debtor,  in  all  cases,  when  it  could 
be  reached  by  the  ordinary  process  of  the  law;  but  when 
the  property  was  burdened  by  liens,  or  otherwise  involved 
m  litigation,  it  could  not  have  been  the  intention  of  the  leg- 
islature to  compel  the  creditors  to  levy,  the  result  of  which 
would  be  a  protracted  effort  to  sell  incumbered  real  estate^ 
when,  upon  a  division  of  the  purchase  money  among  pre- 
ferred creditors,  there  might  be  no  surplus  for  the  satisfac- 
tion of  his  claim.  It  was  held  in  Com.  Bank  of  Erie  v. 
Western  Reserve  Bank,  11  Ohio,  444,  that   the    relation    of 
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jirincipal  and  surety  is  not  affected  by  a  judgment  against 
them,  but  continues  still  to  exist,  and  the  surety  in  equity 
may  demand  from  the  creditors  the  pursuit  of  the  debtor'!! 
unincumbered   property;    thus   recognizing  the  rule   so   long 
established  for  the  protection  of  sureties.     But  it  was  also 
directed  in  that  case,  that  the  creditor  was  not  bound  to  levy 
on  the  property  of  the  principal,  "the    title    to    which    wa« 
embarrassed,  where  difficulties  to  a  fair  sale  existed,  and  that 
the  probability  of  not  realizing  the  money  from  it,  in  conse- 
quence of  certain-    incumbrances,   were    sufficient    causes    to 
authorize   the  abandonment    of    a  levy  already  made."     See, 
also,  lb.,  342,  Seymour  v.  King.    This  ruling  had  previously 
been  practically  made  in  Piatt  v.  St.  Clair's  heirs,  6  Ohio,  27, 
where  it  is  said   "a  judgment  creditor  may   resort  to  chan- 
(er5%  to  subject  the  effects  of  his  debtor,  before  he  takes  out 
<»xecution  on  his  judgment,  if  it  appears  that  the  debtor  has 
not  effe«"ts  to  satisfy  it,  or  the  effects    are    connected    with 
.equities  or  trusts,  or  involve  a  variety  of  interests,  so  that 
adequate  remedy  can  not  be  had  at  law."     And  as  far  back 
as  the  case  of  Gilmoie  v.  Miami  Ex.  Co..  2  Ohio.  291,  where 
the  supreme  court   were  called   upon,   for  the   first  time,  to 
give  a  construction  to  the  chancery  act  of    1821,  the    samo 
doctrine  was  announced. 

There  is.  then,  no  real  distinction  between  the  remedies, 
whether  the  surety  asks  protection  or  the  judgment  debtor 
assumes  there  is  no  ground  for  the  creditor  to  file  his  bill. 
In  neither  case,  while  the  party  first  bound  to  pay  the  debt) 
is  the  owner  of  property  which  can,  on  the  conditions  already 
stated,  be  subjected  to  execution,  can  the  creditor  file  hia  bill 
or  proceed  with  his  execution. 

The  question,  therefore,  is  directly  presented,  what  shall 
be  sufficient  evidence  of  the  fact? 

The  sheriff  has  made  his  return.  He  has  informed  us, 
under  his  official  oath,  he  can  not  find  any  property,  personal 
or  real,  of  the  debtor's  upon  which  he  can  levy  the  process, 
in  his  hands,  and  consequently,  has  levied  it  upon  the 
estate  of  the  surety.     Can     this    return    be    contradicted;  if 
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not,  is  it  not  conclusive,  «»xcept  the  officer  ie  in  complicity 
witli  the  plaintiffs?  It  is  not  nlleged  in  the  answer,  nor  is 
it  introduced  in  argument  that  any  such  conduct  has  been 
exhibited,  and  we  must,  therefore,  ascertain  what  is  the 
legal  effect  of  the  officer's  return.  "The  return  of  a 
sheriff."  says  Comyn,  in  Dig.  Tit.  return  G.,  "is  of  such  high  re- 
gard that  generally  no  averment  shall  be  admitted  against 
It,"  and  the  rule  is  extended  to  all  his  official  acts  of  like  char- 
acter. Whenever  the  return  is  made,  it  is  conclusive, 
and  no  averment  will  be  received  to  impeach  it,  as  was  fully 
settled  in  the  leading  cases  of  Holland  &  Franklins,  1  Leon- 
ard, 183. 

''Hence  a  sci.  fa.  lies  to  a  sherifif's  return,  for  it  is  a  part 
of  the  record,"  1  Saunders,  38,  Jones  v.  Pope,  n.  3,  and  2  Id., 
344,  Mildmay  v.  Smith,  et  al.  In  Ohio,  the  point  has  been 
authoritatively  settled  in  Hill  v.  Kling,  4  Ohio,  136.  "Indeed,  it 
has  never  been  doubted^  as  between  parties  and  privies,  say 
the  court,  that  the  return  is  conclusive." 

We  have  found  no  adjudication,  in  any  of  our  sister  States, 
that  opposes  the  doctrine,  so  long  established.  We  ought, 
perhaps,  to  except  the  courts  of  Connecticilt,  who  hold  that  the 
return  is  only  prima  facie  evidence,  though  the  sherifif  himself 
can  not  be  permitted  to  falsify  it.  Butts  v.  Francis,  4  Conn. 
•J24;  Watson  v.  Watson,  C  Conn.  334.  Before  the  return  can 
be  controverted  there  must  be  direct  proceedings  against 
the^  officer,  and  the  precise  question  put  in  issue.  No  collateral 
impeachment  is  permitted. 

We  find  the  precise  question  before  us  has  been  determined, 
both  in  England  and  the  United  States.  Thus,  a 
return  by  the  sheriff,  of  "no  property"  or  "no  goods,  ;lands, 
or  tenements,"  can  not  be  impeached  in  the  course 
of  ulterior  proceedings,  based  thereon,  whether  in  chancery, 
or  elsewhere.  Stratford  v.  Twyman,  1  Jacobs.  418;  Stoors  et 
al.  V.  Kelsey,  et  al,  2  Paige,  418;  United  States  v.  Lotridge  et 
al.,  1  McLean,  246. 

On  principle,  then  as  well  as    authority,    we  are  satisfied 
the  return  must  be  regarded  as  conclusive,  for   all   the   pur- 
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poses,  regarded  by  the  statote^  and  that  the  sheriiT  might  well 
levy  on  the  property  of  the  defendant. 

We  are  also  equally  clear  upon  the  second  proposition. 
There  is  no  averment  that  the  property  of  the  principal  was 
unincumbered,  or  that  it  could  be  sold  without  the  difllculty 
of  conflicting  liens,  (o  be  encountered  by  a  purchaser.  On 
the  contrai-y,  the  allegation  made,  may  be  true,  and  yet  the 
plaintiffs  would  only  be  required  to  exhaust  the  apparent 
right  of  the  principal  debtor,  and  the  sheriff  would  be  excused 
from  levying. 

Nor  does  the  averment  of  a  want  of  diligence,  on  the  part 
of  the  sheriff,  in  securing  the  property,  or  his  inability  to 
find  it,  affect  the  decision  we  make.  Both  are  directly  an- 
swered  by  the  absence  of  any  charge  of  fraud,  or  complicity 
between  the  sheriff  and  the  plaintiff.  Until  this  is  stated,  there 
is  no  foundation  for  the  supposition.     2  Paige,  418.     Sup. 

Upon  a  careful  consideration  of  the  case,  we  sustain  the 
demurrer.  If  the  defendant  desires  to  answer  further  ho  is 
at  liberty  to  do  so.  We  have  thus  explained  the  origin  of 
the  doctrine,  not  because  there  is  in  reality  any  question  to 
settle,  but  so  far  as  this  court  is  concerned,  there  need  be  no 
difficulty  in  holding  what  is  the  true  rule  in  such  cases. 

We  have  deferred  giving  any  opinion  upon  the  question 
how  far  the  sheriff  is  bound  to  search  for  a  judgment  debtor's 
title  to  real  estate:  or  what  measure  of  diligence  should  be  r^ 
quired,  at  his  hands,  to  ascertain  whether  the  debtor  has  'Hai\ds 
or  tenements,"  when?of  to  satisfy  the  execution.  The  direct 
proposition  is  not  now  involved,  and  it  would  be  but  an 
•*obiter"  decision,  should  we  express  our  conviction. 

It  may  be  said,  however,  with  propriety',  that  as  the  levy 
on  personal  property  alone  affects  the  title,  and  makes  it,  there- 
fore, necessary  for  the  officer  to  search  for  the  chat- 
tel*; 80  the  lien  given  upon  the  debtor's  real  estate,  for  one 
year  after  judgment,  as  against  other  creditors,  and  for  five 
years  'Mnter  partes,"  would  seem  to  require  the  creditor  to  point 
out  the  real  property  of  the  debtor  to  the  sheriff,  as  well  as 
to  examine  the  title.  The  sheriff  is  allowed  no  fee  by  law. 
for  seaching  the  records,  nor  is  he  supposed  to  Lnow  which 
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party  holds  the  prior  lien,  when  he  finds  the  land  incumbered. 
He  can  not  be  subjected  therefore,  to  any  responsibility,  either 
for  the  want  of  a  thorough  search,  on  his  part,  or  a  misappre- 
hension of  the  true  state  of  the  title. 
Demurrer  sustained. 


Eugene  Grasselli  v.  John  Lowden. 

(No.  5,136.) 

L.  and  G..  being  the  owners  and  occupiers  of  premises  adjacent  to 
each  other,  made  a  contract  providing  that  L".  should  discontinue  an 
action  already  commenced  for  the  abatement  of  a  nuisance,  and  bring 
no  other  for  Ave  years;  and  that,  at  the  end  of  that  time,  G.  should 
discontinue  the  business  of  a  chemical  laboratory  on  the  premises 
owned  and  occupied  by  him,  or  pay  $3,000.  liquidated  damages. 

Held,  1.  That,  upon  reason  and  authority,  the  contract  in  this  case 
is  valid;  that  its  object,  really,  was  not  a  restraint  of  trade,  the  lim- 
ited extent  to  which  the  trade  would  have  been  restrained  by  a 
compliance  with  the  contract  being  merely  incidental. 

2.  The  dismission  of  a  su?t  brought  for  the  recovery  of  a  claim  prose- 
cuted in  good  faith,  and  not  upon  a^mere  pretense,  and  for  oppression, 
Is  a  good  and  valid  consideration. 

3.  The  fact  that  the  plaintiff  has  ceased  to  own  or  occupy  the  premises, 
for  the  benefit  of  which  the  agreement  was  made,  is  not  a  good  ob- 
jection to  the  enforcement  of  the  contract. 

4.  There  can  be  no  occasion  for  a  covenant  not  to  carry  on  a  business, 
in  itself  a  nuisance  to  an  individual,  for  against  such  the  law,  without 
any  covenant,  would  afford  protection. 

General  Term. — Proceeding  in  error  to  rererse  a  judgment 
of  the  special  term,  i'ender«?d  in  favor  of  Lo^vden  for  9'<ft{)0. 
The  action  was  founded  on  an  agreement  in  writing  between 
Lowden  and  Graaielli.  Certain  averments  are  made  in  the 
petition  showing  the  position  of  the  parties  before  and  at  the 
time  the  agreement  was  made. 

Orasselli  had  erected,  and  was  conducting,  on  premises 
-owned  by  him,  a  chemical  laboratory.  Lowden  was  the 
-owner  and  occupier  of  premises  In  the  vicinity;  and,  claim- 
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ing  that  the  business  carried  on  bv  Grafiselli  was  a  nuisance, 
brought  an  action,  which  action,  he  alleges,  was  prosecuted 
in  good  faith,  pending  which,  on  July  10,  A.  D.,  1851,  the 
agreement  was  entered  into,  whereby  it  was  stipulated  that 
Lowden   was  to  discontinue  the    pending    action,  and   bring 

no  other  for  five  veare.     At  the  end  of  that  time  Grasselli  was 

> 

to  discontinue  the  business  on  the  premises  occupied  by 
him,  or  pay  $3,000  liquidated  damages.  The  petition  alleges 
that  the  time  has  expired,  and  that  Grasselli  still  continues  the 
business;  and  for  this  breach  the  action  is  brought,  and  the 
damages  claimed. 

The  defendant  filed  his  answer  admitting  the  signing  the 
alleged  agreement  that  to  get  rid  of  being  harassed  by  an 
unjust  suit,  and  to  buy  his  peace,  he  signed  the  alleged  agree> 
ment;  that  his  business  was  not  a  nuisance  and  in  no  respect 
injurious  to  plaintiff;  and  secondly,  that  since  the  making  of 
the  alleged  contract,  he  had  made  such  changes  and  improTe- 
ments,  as  that,  according  to  the  true  meaning  and  intent  of 
said  contract,  he  had  ceased  to  carry  on  the  laboratory  business 
sought  to  be  restrained  and  forbidden  by  said  contract;  and 
further,  that  the  business  he  carried  on  since  July  10,  A.  D., 
1856,  is  as  harmless  to  the  plaintiff  and  the  public  as  if  no  bus- 
iness whatever  was  carried  on,  and  said  premises  were  entirely 
vacant  and  unimproved. 

Plaintiff  demurred  to  the  answer,  the  demurrer  was  sustained 
and  judgment  rendered  for  plaintiff. 

Corwine  &  Hayes,  for  plaintiff  in  error. 

Worthinj^ton  &  Matthews,  for  defendant  in  error. 

GnoLSON,  J.,  delivered  the  opinion  of  the  court. 

A  question  has  been  made,  which  it  is  proper  first  to  examine, 
whether,  upon  his  statement,  Lowden  can  maintain  an  .action?" 
The  objection  made  is,  that  the  contract  is  in  restraint  of  trade; 
and,  tbous;li  the  restraint  is  partial,  such  circumstances  are 
not  shown  as  the  rule  of  law.  in  cases  of  this  description,  re- 
quires to  make  the  contract  valid. 
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In  considering  contracts  for  the  restraint  of  trade,  there  are 
two  matters  which  should  be  kept  distinct;  first,  the  interest 
of  the  parties  contracting  for  a  restraint  of  trade; 
second,  the  nature  and  extent  of  the  restraint.  As  to 
the  first  point,  I  do  not  find  that  there  has  been  any 
doubt  entertained,  or  that  there  is  any  conflict  in  the  cases. 
The  second  has  been  verv  much  discussed.  There  is  a  conflict 
in  the  authorities,  and  the  rule  of  law  on  the  subject  has,  been 
varied. 

1.  As  to  the  interest  of  the  party  contracting  for  a  re- 
straint of  trade:  Persons  do  not  often  enter  into  contracts, 
and  pay  a  valuable  consideration,  to  subserve  a  purpose  or 
secure  an  object  in  which  they  have  no  interest.  Rules  of 
law  to  prevent  such  contracts  are  not  often  needed.  The  inter- 
ference of  the  law  is  more  usually  required  where  there  is  an 
interest  sought  to  be  promoted  in  an  improper  way.  The  au- 
thorities, therefore,  are  much  more  numerous  to  show  to  what 
•extent  and  interest  may  be  protected  by  a  restraint  of  trade, 

than  what  are  the  interests  which  may  be  protected. 

The  cases  on  the  subject  may,  however,  for  the  present 
purpose,  be  divided  into  two  distinct  classes.  One,  where 
the  interest,  of  the  party  contracting  for  a  restraint  of  trade, 
is  connected  with  his  carrying  on  the  same  trade,  and  the 
other  where  it  is  connected  with  the  use  or  enjoyment  of  real 
estate.  Falling  under  the  first  class  are  the  well  known 
cases  of  the  purchasers  of  the  good  will  of  a  business,  arti- 
sans teaching  the  knowledge  of  secrets  of  a  trade,  and  the 
like.  Falling  under  the  second  class  are  cases  where  a  land- 
lord, in  letting,  or  a  vendor,  in  selling,  requires  a  covenant 
not  to  carry  on,  upon  the  premises  leased  or  sold,  any  trade 
which  may  affect  the  value  of  the  property  leased  or  other  prop- 
erty retained;  and  under* this  class  must  fall  any  other  contract 
which  one  man  may  make  with  his  neighbor,  affecting  the 
use  or  occupation  of  that  neighbor's  property,  for  the  purpose 
of  any  business  or  trade. 

2.  As  to  the  nature  and  extent  of  the  restraint:  The  de- 
cisions made  upon  this  subject  have  been  confined  to  the 
class  of  cases  where   the  party   contracting  for  the  restraint 


326  SUPERIOR  COURT  OF  CINCINNATI. 

Eugene  Grasselli  v.  John  Ix>wden. 

had  an  interest  in  the  carrying  on  the  trade  or  business  re- 
strained. The  general  expres£.ions  in  these  decisions  had 
reference  to  that  class  of  cases,  and  can  not  be  propei  Ir  un- 
derstood or  applied  in  any  other  view.  Take,  for  example, 
the  test  which,  it  is  said  in  Horner  v.  Graves.  7  Bingh.,  735. 
cited  in  Lange  v.  Werk,  2  Ohio  St.  528,  should  be  applied  to- 
decide  whether  the  contract  be  reasonable  or  not:  It  is 
this,  "whether  the  restraint  is  such  only  as  to  afford  a  fair 
protection  to  the  interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests 
of  the  public.  Whatever  restraint  is  larger  than  the  necee- 
sary  protection  of  the  party,  can  be  of  no  benefit  to  either; 
it  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the  eye 
of  the  law.  unreasonable.  Whatever  is  injurious  to  the  in- 
terests of  the  public  is  void,  on  the  ground  of  public  policy.** 
Now,  the  case  in  which  these  remarks  were  made  was  one  in 
which  the  interest  to  be  protected  was  in  the  carrying  on  the 
trade  restrained,  as,  indeed,  are  all  the  other  cases,  from  Mitch- 
ell V.  Reynolds  to  Lange  v.  Werk,  and  to  no  other  interest 
could  the  remarks  be  properly  applicable. 

In  the  recent  case  of  Tallis  v.  Tallis,  1  E.  &  B.  391-410. 
some  of  the  previous  cases,  particularly  Mitchell  v.  Reynolds, 
and  Hitchcock  v.  Coker,  are  referred  to,  and  it  is  said:  "But, 
according  to  the  tenor  of  the  later  decisions,  the  contract 
is  valid,  unless  some  restriction  is  imposed  beyond  what  the 
interest  of  the  plaintiff  requires;  and  his  interest  has  been 
considered  to  extend  very  widely.  In  respect  of  time  the 
restriction  may  be  unlimited;  and  though  in  respect  of 
space  there  must  be  some  limit,  yet  contracts  have  been  sup- 
ported where  the  are^  of  exclusion  was  apparently  greater  than 
the  area  of  the  plaintiff's  practice." 

It  is  useless  to  multiply  cases;  in  every  one  where  anv- 
thing  is  said  about  the  reasonableness  of  a  restraint,  the  reas- 
onableness  is  regarded  in  view  of  the  plaintiff's  carrying  on 
the  same  trade.  It  was  at  one  time  supposed  that  the  court 
would  inquire  as  to  the  adequacy  of  the  consideration,  but 
not  since  the  decision,  in  the  exchequer  chamber,  of  Hitch- 
cock V.   Coker,  6  A.  &  E.  43S.      Since  that  decision  the  only 
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diiBcnlty  in  the  cases  has  been  as  to  the  reasonableness  of 
the  restraint,  and  it  appears  a  matter  of  some  doubt  whether 
that  be  a  question  for  the  court  or  the  jury.     1  E.  &  B.  413. 

There  are,  undoubtedly,  in  some  of   the  earlier  cases,  par- 
ticularly Mitchell  V.   Reynolds,  1   P.   Wms.   192,  expressions 
which  show  that  matters,  other    than  a  consideration,    such 
as    is    required    for    other    contracts,    and    the     reasonable- 
ness of  the  restraint,  may  have  been  considered  in  deciding 
upon  the  validity  of  the  contract;  but  such  matters  are  not 
stated,  and  these  general  expressions  have  been  explained  and 
limited  to  the  nature  and  extent  of  the  restraint  being  the  mat- 
ter under  consideration.    Thus,  in  the  case  of  Horner  v.  Graves, 
7  Bingh.  735;  20  E.  C.  L.  310-:U3.  the  court,  aware  of  the  un- 
certainty  and  indefiniteness  of  the  expression  in  Mitchell  v. 
Reynolds — "a  just  and  honest  contract" — defines  those  words, 
•*so  as  it  is  a  reasonable  restraint  only."    Now,  if  the  general 
and  sweeping  remarks,  with   which  the  opinion  in  Mitchell 
V.  Reynolds    concludes,   and    which   are   cited    by    our    su- 
preme court  in  Lange  v.  Werk,  2  O,  St.  628,  be  changed  or  cor- 
rected by  inserting  instead  of  ''a  just  and  honest  contract" 
'*a  reasonable  restraint   only,"    and  then    the   test    to     show 
what    is    a    reasonable    restraint,    as    heretofore    cited,    be 
applied,  there  can  be  no  doubt  as  to  the  class  of  cases  in  con- 
templation.     So  it  has  been  said,  the  expression  "considera- 
tion," in  Mitchell  v.  Reynolds,  ought  never  to  have  been  sup- 
posed to  require  a  statement  of  the  consideration,  for  the  pur- 
pose of  showing  its  adequacy,  but  really  had  reference  1o  what 
was  necessary  to  enable  the  court  to  determine  the  reasonable- 
ness of   the  restraint   regarded  in  the  view  already  stated— 
that  is,  as  being  "for  the  protection  of  the  party  contracting 
for  it,  and  thereby  preventing  the  greater  injury  which  would 
result  to  the  public  if  parties  could  not,  with  safety  to  a  pur- 
chaser, transfer  an  interest  in  a  trade  or  business.**    Rannie 
V.  Irvine.  7  M.  &  O.  07»,  note  a. 

The  recent  cases  show  that  really  the  only  question,  as  to 
the  reasonableness  of  the  restraint,  is  one  of  public  policy. 
In  the  case  of  Green  v.  Price.  13  M.  &  W.  697,  counsel  re- 
ferred to  Mitchell  v.  Rrvnolds.  as  showinc:  the  necessity  of  a 
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reasonable  consideration,  and  was  interrupted  by  Parke,   H.. 
who  said:       ''All   that   doctrine   about   the  adequacy   of   the 
consideration  has    been  upset    by    Hitchcock  v.  Coker.       The 
true  question  is,  whether  the  contract  is  injurious  to  the  pub- 
lic or  not.      If  it  be,  it  is  void;  if  it  be  not.  the  parties  may 
contract  for  what  consideration  they  please."       In  the  thor- 
oughly considered  case  of  Mallou  ▼.  May,  11   M.  &  W.  653, 
665,  it   is    said,    that    ''the  test  appears  to  be  whether  it  be 
prejudicial  or  not  to  the  public  interest,  for  it    is  on  grounds 
of  public  policy  alone  that  these  contracts  are  supported  or 
avoided.      Contracts  for  the  partial  restraint  of  trade  are  up- 
held, not  because  they  are    advantnp;eous    to    the    individual 
with    whom    the    contract    is    made,    and    a    sacrifice    pro 
tanto  of  the  rights  of  the  community,  but  because  it  is  for  the 
benefit  of  the  public    at  large    tliat  they  should  be  enforced/* 
The  court  proceed  to  say  that  many  of  these  contracts  are 
entirely  consistent  with    public  interest,  and     to  enumerate 
several  instances — all  of  them  where  a  trade  is  to  be  carried 
on — and  concludes  the  general   remarks  by   saying  that  the 
question  is  whether   the   limits   assigned  ''are  unreasonable/' 
and  by  quoting  the  test  laid  down  in  Horner  v.  Graves,  in 
reference  to  the  protection  of  the  party  and  the  interests  of 
the  public. 

From  this  consideration  of  the  cases,  as  to  the  nature  and 
extent  of  the  restraint  of  trade  which  the  law  permits,  it  is 
obvious  to  my  mind,  that  those  cases  have  been  decided,  and 
are,  therefore,  to  be  understood,  so  far  as  the  interest  of  the 
party  contracting  for  the  restraint  was  involved  in  the  in- 
quiry, as  referring  to  an  interest  in  carrying  on  a  trade  or 
business  in  some  way  connected  with  the  restraint,  and  not 
to  an  interest  connected  merely  with  the  use  and  occupation  of 
real  estate.  I  have  not  been  able  to  find  a  case  where  the  in- 
terest of  the  party  contracting  for  a  restraint  of  trade,  being 
in  the  use  and  occupation  of  real  estate,  and  disconnected  from 
any  interest  in  carrying  on  the  trade,  a  question  as  to  the 
nature  and  extent  of  the  restraint  has  been  made. 

Coming  directly  to  the  case  of  an  interest  in  real  estate, 
what  rule  of  law  or  public  policy  governs  contracts  as  to  the 
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ase  of  man's  own  property,  or  that  of  his  neighbor,  for  the 
carrying  on  of  any  trade  or  business?  In  such  a  case 
another  important  principle  enters  into  the  considera- 
tion. If  it  be  the  policy  of  the  law,  that  trade  should  be  free, 
80  it  is  the  policy  of  the  law  that  a  man's  freehold  shall  be 
his  own  to  use  or  not,  aa  he  pleases.  This  principle — upon 
this  very  point — ^is  recognized  in  the  case  of  Mitchell  v. 
Reynolds,  bo  often  cited,  in  which  it  is  said:  "A  man  may 
voluntarily,  and  by  his  own  act,  put  himself  out  of  the  pos- 
session of  his  freehold,  he  may  sell  it  or  give  it  away,  at  his 
pleasure;'*  and,  agfun,  *'a  man  may,  by  his  own  consent,  for 
a  valuable  consideration,  part  with  his  liberty,"  meaning  by 
liberty,  the  free  use  of  his  land;  for  the  instance  given  is:  "as 
in  the  case  of  a  covenant,  not  to  erect  a  mill  upon  his  own 
lands."     IP.  VVms.  189. 

Numerous  cases  are  found,  in  the  reports,  of  covenants  not 
to  carry  on  upon  land  leased,  and  also  upon  lands  sold,  what  - 
are  termed  annoying   trades,   and  which    would    be   likely   to 
aflPect  the  value  of  the  premises  leased,  or  of  other  land  re- 
tained by  a  vendor.      The  entire  legality  of  such    covenants 
has  never  been  doubted.      Precisely  the  same  principle  would 
apply  to  a  contract  by  the  owner  of  one  lot  of  land  as  to  the 
use  of  an  adjacent    lot.       Now,    in    such    covenants,  has  any 
distinction  ever  been  made  as  to  the  nature  and  character  of 
the  trade*  or  business,  between  one  which   would  be  regared 
as  a  nuisance  and    one  which    would  not?       A   reference  to 
some  of  the  cases  will  show  that  no  such  distinction  has  ever 
been   made,  but  covenants  have  been    enforced,    which    pro- 
hibited, generally,   the   carrying   on    of   any    trade,   and,   spe- 
cifically, trades  which    have    never    been    regarded    as  nuis- 
ances,    but     as     useful     and     necesfjary     trades.       In     one 
case,    under   a    covenant    not    to  carry    on  "any  trade,  busi- 
ness or  calling,"  it    was    held    that    a    girPs  school  was  em 
braced,  and  an   injunction  against   its  being  carried  on   was 
granted.    Kemp  v.  Sober,  1  Simons,  N.  S.  517.     Under  the  same 
r-ovenant  a  boy's  school  had  before  been  held  to  be  prohibited. 
Doe  V.  Keeling,  1  M.  &  S.  95.       A  covenant  against  erecting 
on  a  piece  of  land  any  house  except  a  private  house  or  orna- 
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mental  cottage,  has  been  enforced,  and  an  injunction  granted 
<n gainst  erecting  a  beer-shop  and  brewery.  Mann  v.  Steph- 
ens, 15  Simons,  376.  The  case  of  Schrieber  v.  Creed,  U> 
Simons,  9,  13,  36,  is  an  instance  of  a  covenant  not  to  carry  on 
any  manufactory.  Corenants  directed  against  certain  trader 
(hat  are  usually  regarded  bb  annoyances,  though  not  strictly 
nuisances,  are  quite  usual.  An  instance  of  such  a  coyenant 
is  in  the  case  of  Barrow  v.  Richard,  S  Paige,  361-361,  which 
may  be  consulted  as  containing  a  highly  colored  descripticm  of 
the  annoyance  of  a  coal  yard. 

There  would  be  no  occasion  for  any  such  covenants  as  to 
any  business,  in  itself  a  nuisance  to  an  individual.  Against 
nach  the  law,  without  any  covenant,  would  afford  protection. 
This  shows  that  it  is  not  necessary,  in  enforcing  a  covenant 
against  a  particular  trade,  being  carried  on  upon  a  particular 
lot  or  piece  of  land,  to  establish  that  character  of  damage 
which  would  be  required  in  the  case  of  a  nuisance.  As  was 
said  in  the  caise  of  Kemp  v.  Sober,  '*a  person  who  stipulates 
that  her  nei<rhbor  shall  not  keep  a  school,  stipulates  that 
she  shall  be  relieved  from  all  anxiety  arising  from  a  school 
being  kept,  and  the  feeling  of  anxiety  is  damage."  1  Simons, 
N.  S.  520. 

Roth  upon  reason  and  authority,  I  feel  justified  in  coming 
to  the  conclusion  that  the  contract  in  this  case  was  valid. 
Thsit  its  object,  really,  was  not  a  restraint  of  trade,  the  lim- 
ited extent  to  which  the  trade  or  business  would  have  been 
restrained,  by  a  compliance  with  the  contract,  being  merely 
incidental.  The  agreement  of  the  parties,  therefore,  will 
he  entitled  to  that  presumption  of  validity,  which  the  law, 
generally  at  least,  extends  to  all  contracts,  and,  indeed,  to 
all  transactione ;  8  Exch.  400;  9  CI.  &  Fin.  109;  0  Dana, 
369;  and  the  rule  which  requires  a  statement  of  circumstances 
has  no  application. 

It  can  not  be.  with  propriety,  contended  that  there  wa? 
not  a  sufficient  consideration. 

The  dismission  of  a  suit  brought  for  the  recovery  of  a 
olalm  prosecuted  in  good  faith,  and  not  upon  a  mere  pre 
tense  and  for  opprotfeion,  is  a  good  and  valid  conaideration. 
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The  agreement  says  that  one  party  alleged  there  was  a  nuia- 
iiDce,  which  the  other  party  did  not  admit,  but  disputed;  giving 
due  faith  and  credit  to  each,  and  there  was  a  case  of  doubt, 
and  that,  being  acted  on  by  the  dismission  of  the  action,  is 
sufQcient  to  sustain  the  agreement.  The  authorities  on  this 
point  are  clear.  5  Peters,  114;  19  Barb.  302;  13  111.  140;  1 
Atk.  10-12;  21  Eng.  L.  and  E.  202. 

The  plaintiff  being  entitled  to  sustain  his  action,  the  points 
of  the  defense  are  next  to  be  considered.  There  are  two  which 
have  really  been  disposed  of  by  what  has  been  stated ; 
first,  the  denial  that  there  ever  was  a  nuisance,  and,  sec- 
ondly, that,  if  there  were,  It  has  been  removed  by  a  change 
or  modification  of  the  business  carried  on  upon  the  prem- 
ises. If  there  was  a  valid  agreement  for  a  compromise,  it 
looks  like  mockery  to  require  the  plaintiff  to  try  now  the 
very  question  and  matter  which  was  settled  then.  So  if  there 
be  a  valid  agreement,  it  requires  the  discontinuance  of  the 
fonsiness,  and  not  its  modification.  If  it  be  binding  to  its 
full  extent  when  made,  its  signiUcation  can  not  be  varied  by 
any  subsequent  occurrence.  Elves  v.  Crofts,  70  E.  C.  L. 
241-260;  1  CI.  &  Fin.  72-106.  Upon  the  same  principle, 
the  objection  that  the  plaintiff  has  ceased  to  own  or  occupy 
the  premises  for  the  benefit  of  which  the  agreement  was 
made,  can  not  be  sustained.  In  truth,  this  may  have  been 
the  result  of  a  breach  of  the  contract;  a  part  of  the  damage 
of  the  plaintiff  may  have  been  in  the  diminished  value  of 
his  property  when  compelled  to  sell.  Pemberton  v.  Vaughan, 
59  E.  O.  L.  87  89. 

There  is  only  one  matter  which  remains  to  be  considered  and 
that  is  the  question  of  damages. 

The  recovery,  in  this  case,  was  for  the  stipulated  amount. 
Is  it  such  a  case  as  permits  such  a  recovery?  I  understand 
the  contract  in  this  case  to  be  personal.  It  does  not  affect, 
and  was  not  intended  to  affect  the  legal  title  and  right  of 
enjoyment  which  each  party  had  in  his  real  estate.  The 
tenements  were  not  made  respectively  dominant  and  ser- 
vient. Indeed,  no  right  to  create  or  annex  such  an  incident, 
even  if  attempted,  would  probably  be  recognized.       It  is  not 
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of  the  class  which  the  law  permits  to  "inhere  in  the  land." 
Keppell  V.  Bailey,  2  My.  &  Keen,  517. 

The  agreement  being  personal,  it  is  quite  obvious  that  the 
damages  which  would  result  from  its  breach,  must  have  been 
regarded  as  uncertain  by  the  parties,  and  will  be  so  regarded 
by  the  law.  This  satisfies  one  requisition  to  constitute  a 
rase  for  liquidated  damages.  6  Ring.  141;  19  E.  C.  L.  34, 
Kemble  v.  Parren.  There  must  be  a  specified  breach  to 
which  the  damages  are  applicable.  3  Ohio  St.  241,  Berry 
V.  Wisdom;  16  M.  &  VV.  346,  Price  v.  Green;  59  E.  C.  L.  89, 
oases  cited.  This  test  is  fully  satisfied  by  the  circumstances 
in  this  case. 

While,  therefore,  parties  can  not,  by  any  particular  phraae- 
^logy,  turn  what  is  properly  a  penalty,  into  ''liquidated 
damages,'*  5  Cowen,  150,  or  make  a  case. of  ''liquidated  dam 
ages,"  by  simply  using  that  expression,  16  M.  &  W.  354,  when 
no  rule  of  law  is  violated,  "it  is  most  important  that 
parties  making  a  contract  should  regulate  the  terms 
for  themselves,  and  that  courts  of  law  should  decide 
upon  the  terms  which  it  appears  to  have  been  the  intention  of 
the  contracting  parties  to  agree  upon."  Gott  v.  Gandy, 
2  E.  &  B„  75— E.  C.  L.  845-S48.  The  circumstance  that  a  con- 
tract may  be  hard  and  oppressive,  may  properly  induce  greater 
care  in  the  ascertainment  of  the  rule  of  law,  but  in  the  ap- 
plication of  the  rule,  when  ascertained,  must  be  wholly  dis- 
regarded. 

I  feel  bound  to  say  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Moses  Hess  v.  Henry  Pbldkamp. 

(No.  9.411.) 

A  mortgacfee.  who  was  not  a  party  to  a  proceeding  of  foreclosure 
under  which  a  sale  was  made,  may  be  called  on.  by  the  purchaser  at 
such  sale,  to  exercise  his  equity  of  redemption  within  a  reasonable 
time,  or  be  foreclosed. 
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Moses  Hess  t.  Henry  Feldkamp. 
Special  Term. — On  demurrer  to  petition. 

The  petition  sets  forth  that  the  plaintiff  is  in  poesession  of 
certain  premises  in  Cincinnati,  and  has  a  legal  title  thereto; 
that  he  purchased  the  property  at  sheriff's  sale;  that 
the  ^1e  was  made  under  proceedings  of  foreclosure, 
on  a  mortgage  of  the  premises  executed  by  one  Lohman. 
on  the  14th  of  July,  1852;  that  other  mortgagee  were 
on  the  same  property;  that  defendant  Feldkamp  had  a  mort- 
gage thereon  executed  in  1855 ;  that  proceedings  were  had 
In  this  court  for  the  purpose  of  foreclosing  the  mort- 
gage executed  by  Lohman,  and  that  defendant  Feldkamp,  not 
being  a  party  to  the  original  proceeding,  has  an  equity  of  re- 
demption; and  the  petition  asks  that  he  may  be  required  to 
come  in  within  a  reasonable  time  and  redeem,  or  else  forever  be 
foreclosed. 

Joseph  Abraham,  for  plaintiff. 

Stallo,  Andrews  &  McCook,  for  defendant. 

Spencer,  J.  A  prior  mortgagee,  who  undertakes  to  fore- 
close, is  required  to  make  junior  mortgagees  parties;  and  if 
he  fails  to  do  so,  and  the  property  is  sold,  the  purchaser  has. 
undoubtedly,  a  right  to  file  a  petition,  and  call  on  the  junior 
mortgagee  to  pay  up  what  is  due,  or  else  to  be  foreclosed. 
This  is  in  harmony  with  proceedings  in  courts  of  equity. 
It  is  true  that,  had  the  facts  been  made  known  when  the 
case  was  pending,  the  court  would  have  stayed  proceedings 
until  the  junior  mortgagee  could  be  brought  in,  for  the  pro- 
tection of  the  mortgagor,  as  well  as  for  the  protection  of 
other  incumbrances.  Where,  by  mistake  or  otherwise,  parties 
have  not  been  properly  made,  and  the  title  has  passed  to  a 
purchaser,  that  purchaser  comes  in  with  an  independent  equi- 
ty, and  may  ask  that  the  party  should  be  required  to  come  in 
within  a  reasonable  time  and  redeem  the  property,  or  that  he 
he  forever  foreclosed. 

Demurrer  overruled. 
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Richard  Mathers  y.  J.  B.  Ramsey  &  Co. 

(No.  8,874.) 

An  action  will  not  lie,  on  behalf  of  a  sheriff,  to  recover  from  a  party 
to  a  judicial  proceeding,  expenses  to  which  the  sheriff  has  been 
subjected,  in  the  care  or  removal  of  property  in  his  possession  by  vir- 
tue of  judicial  process,  not  specially  provided  for  by  law,  and  to 
pay  which  the  party  has  entered  into  no  contract. 

Special  Term. — On  demurrer  to  petition. 

The  plaintifif  states  "that  on  the  25th  day  of  July,  1857,  the 
plaintiff  was  the  sheriff  of  Hamilton  county,  Ohio;  that  .on 
that  day  the  said  defendants  caused  to  be  issued  out  of  the 
clerk^s  office  of  the  court  of  common  pleas,  a  writ  of  attach- 
ment against  the  goods  and  chattels,  lands  and  tenements 
of  George  Overaker;  that  said  writ  was  returnable  to  the  3d 
day  of  August,  1857,  to  the  superior  court,  and  was  num- 
bered 0,S12  of  the  number  of  cases  in  said  court;  that,  in 
accordance  with  the  directions  of  said  defendants,  and  in 
performance  of  his  duty  as  sheriff,  he  seized  a  large  amount 
of  groceries,  under  said  writ  of  attachment,  in  the  store  of 
said  George  Overaker;  that  it  was  necessary,  for  the  safe-keep- 
ing of  said  groceries,  to  remove  them  from  the  store 
of  said  George  Overaker;  that  plaintiff  was  obliged  to  obtain 
a  place  of  storage  for  said  groceries,  which  cost  him  the  sum 
of  |95,  and  that  he  was  obliged  to  pay  the  warehouseman 
for  assistance  in  removing  and  handling  said  property, 
$5  additional,  making,  in  all,  $100;  that  he  had  to  pay  for 
a  watchman  to  look  to  the  safety  of  said  goods,  |6;  that  he 
had  to  pay  for  drayage,  in  removing  said  groceries,  |9.15; 
that  the  services  above,  performed  in  and  about  said  grocer- 
ies, were  all  necessary  for  the  safe-keeping  and  preser- 
vation tliereof,  and  that  the  prices  charged  for  the  services 
above  enumerated  arc  reasonable,  and  that  said  services  were 
performed    in  accordance  with  the  direction,  and  for  the  benefit 
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*  of  gaid  defendants.  Plaintiff,  therefore,  says  that  said 
defendants  are  indebted  to  him  in  the  sum  of  |115.15,  for 
which  sum,  with  interest  from  the  1st  of  January,  1857,  he 
asks  judgment." 

/      W.  B.  Caldwell,  for  plaintiff. 

Wm.  Van  Hamm,  for  defendants. 

Spencer,  J.  The  petition  does  not  set  forth  the  perform- 
ance of  any  serrices  which  are  not  in  the  regular  course  of 
ofllcial  duty — levying  an  attachment,  and  taking  possession 
of  the  property — a  duty  the  compensation  for  which  ought  to 
be  provided  for  in  the  regular  fee  bill,  or  as  part 
of  the  costs  of  the  suit.  There  is  no  averment  of 
a  special  engagement  on  the  part  of  the  defendant  to  pay  for 
these  services.  They  may  have  been  done  for  the  benefit  of 
the  present  defendant,  or  for  both  parties;  but  this  would  not 
authorize  the  sheriff  to  make  a  special  claim,  irrespective  of  an 
express  promise  to  pay.  The  sheriff  would,  ordinarily,  be  sup- 
posed to  be  compensated  for  his  trouble  and  expense  from  the 
fees  which  rc«u1t  in  the  execution,  or  other  fees  accruing  in 
the  progress  of  the  case.  Cases  may  arise  where  this  officer 
would  not  get  full  compensation  for  hia  trouble  by  anything 
provided  for  in  the  fee  bill;  yet  this  is  one  of  the  chances 
the  sheriff  must  take  in  the  performance  of  his  duty. 
If  it  happens  occasionally  that  he  performs  a  service  for  which 
no  adequate  compensation  is  made,  the  equivalent  is  found  in 
other  cases  la  which  he  is  amply  provided  for.  The  petition 
doe«  not  OMike  out  a  case. 

Demurrer  suttained. 
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Spinning  &  Brown  v,The  Ohio  Life  Insurance  and  Trust 
Co.,  AND  Charles  Stetson  et  al.,  Assignees,  etc. 

(No.  9,776.) 

L  Jurisdiction  of  a  cause  attaches  upon  the  filing  a  petition  and  issu- 
ing of  the  summons. 

2.  The  78th  section  of  the  code  refers  solely  to  questions  of  title  in 
the  specific  property  in  controversy,  viz:  "When  the  summons  has 
been  served,  or  publication  made,  the  action  is  pending  so  as  to 
charge  third  persons  with  notice  of  its  pendency,  and  while  pending, 
no  interest  can  be  acquired  by  third  persons  in  the  subject  matter 
thereof." 

3.  An  action  once  commenced  is  not  abated  by  another  action  being 
commenced  between  the  same  parties,  in  relation  to  the  same  sub- 
ject, in  the.  same  or  any  other  court  of  concurrent  Jurisdiction. 

4.  Courts  of  this  State  have  authority  to  punish,  in  a  summary  man- 
ner, any  disobedience  or  resistance  of  any  lawful  writ,  process,  rule* 
decree  or  command  which  may  have  been  made  and  entered  upon 
their  Journal. 

5.  A  receiver  is  an  officer  of  the  court  and  his  possession  is  that  of  the 
court  Any  attempt  to  interfere  with  or  disturb  the  possession 
of  the  officer,  directly  questions  the  power  of  the  court  to  appoint  him. 
as  well  as  the  right  of  the  court  to  the  custody  of  the  property;  and 
such  act  subjects  the  disturber  to  attachment  and  punishment  for 
contempt. 

G.  A  suit  is  never  permitted  against  a  receiver  where  the  judgment 
would  affect  the  custody  of  the  property  sequestrated;  nor  can  a 
creditor  litigate  his  claim  by  action  against  the  receiver;  every  such 
question  can  be  determined  by  the  court,  through  an  intervention, 
in  the  pending  litigation. 

7.  An  injunction  operates  in  personam  only;  it  does  not  work  a  change 
of  possession  or  entitle  a  party  to  claim  it.  If  two  courts  have  con- 
current jurisdiction,  the  one  which  first  obtains  possession  of  the 
subject  must  adjudicate,  and  neither  party  can  be  forced  into  another 
Jurisdiction. 

Special  Term. — On  motion  to  dismiss  for  want  of  jurisdic- 
tion. An  action  brought  by  Charles  E.  Spinning  and  Charles 
Brown,  partners,  as  Spinning  &  Brown,  judgment  cred- 
itors of  the  Ohio  Life  Insurance  and  Trust  Comapnv,  asking 
the  appointment  of  a  receiver  of  the  assets  and  effects  of  said 
company. 

The  petition  sets  forth  that  the  Ohio  Life  Insurance  and 
Trust   Company   is   a   corporation   created    by    act    of    the 
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general  assembly  of  the  State  of  Ohio,  with  powers  of  a 
banking,  trust  and  life  insurance  company;  that  under  its 
act  of  incorporation  the  company  had  transacted  business 
for  many  years,  having  its  principal  oflSce  in  the  city  of 
Cincinnati  and  an  agency  in  the  city  of  New  York;  that  in 
the  month  of  August,  A.  D.  1857,  it  was  suddenly  dis- 
covered that  the  company  was  and  had  been,  for  some  time 
previous,  greatly  embarrassed  for  want  of  means  to  carry  on 
its  business,  by  reason  of  heavy  losses,principally  incurred 
at  the  New  York  agency,  and  by  reason  of  gross  misman- 
agement, had  become  and  was  utterly  and  entirely  insolvent; 
that  thereupon  the  company  closed  its  doors;  that  all 
its  assets  in  New  York,  to  a  very  large  amount,  were 
seized  under  process  of  foreign  attachment,  and  a  very 
large  number  of  suits  w*cre  commenced  against  it  in 
Ohio;  that  before  and  at  the  time  of  the  failure  of  said 
company,  the  defendants,  Charles  Stetson,  Samuel  Fosdick, 
Abraham  M.  Taylor,  John  C.  Wright,  Clement  Deitrich, 
Samuel  J.  Broadwell  and  George  Crawford,  assignees,  were 
members  of  the  board  of  trustees,  upon  whom  devolved,  by 
charter,  the  government  of  this  corporation;  and  that  after 
said  failure,  for  about  a  month,  they,  with  their  cotrustees, 
continued  to  manage  the  affairs  of  said  company,  and  with- 
out making  a  thorough  investigation  of  the  condition  of  the 
affairs  thereof,  or  waiting  for  the  report  of  a  committee,  dis- 
charged large  debts  of  the  company  in  full,  by  allowing 
them  to  be  used  at  par.  in  payment  of  the  claims  of  said 
company  against  good  and  responsible  men,  and  by  allowing 
solvent  debtors  of  the  company  to  purchase  at  a  discount 
checks  of  depositors,  and  use  the  same  at  par  in  payment  of 
their  debts;  that,  in  this  way,  they  disposed  of  by  far  the 
greater  portion  of  the  valuable  assets  of  the  company,  and 
being  all,  or  nearly  all.  debtors  of  said  company,  they  paid 
their  own  debts  in  the  same  way:  that  they  conveyed  the 
banking  house  and  other  real  estate  of  the  company  to  the 
Merchants'  Bank  of  Cleveland,  in  payment  In  full  of  t^ 
large  indebtedness;  that  they  made  no  provision  for  th** 
99 
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security  of  holders  of  life  insurance  policies,  some  of  whom 
had     been    paying    premiums    for    twenty -five    years;     that 
though  they  were,  by  rule  of  the  district  court  of  the  United 
States  for  the  Southern  district  of  Ohio,  and,  in  pursuanci*^ 
of  law,  constituted  the  registry-  of  that  court,  and  as  such  had 
on  deposit  a  large  sum  of    money,  they    made    no    provision 
therefor  or  for    the  large  sums    which    had    been    deposited 
with  them  by  order  of  this  and  other  courts,  and  by  guard- 
ians, administrators,  executors    and    master  commissioners; 
that  they  paid  in  full  a  debt  due  to  the  county  of  Hamilton, 
for  which  the  said  trustees,  or  some  of  them,  were  responsible 
as  indorsers  for  said  company;  and  thus  having  disposed  of 
the  larger  portion  of  the  means  of  said  company,  the  trus- 
tees, on  the  22d  of  September,  1857,  in    the    name    of    said 
company,  made  an  assignment  of  the  remaining  assets  and 
I)roperty  of    said  company  to  the    defendants,  Stetson,  Fos- 
dick,  Taylor,  Crawford,  Broadwell,  Wright  and  Dietrich   in 
trust,  for  the  equal  benefit  of  the  creditors,  to  be  reduced  to 
money  and    divided    proportionately    among    said    creditors; 
and  the  plaintiffs  state  that    thereupon  said    defendants  ac- 
cepted said  trust,  and  commenced  the  discharge  thereof,  and 
have  ever  since  been  professing  to  be*  engaged  therein;  that 
more  than  a  year  has  elapsed,  and  as  yet.  no  dividend  has 
been  declared  to  the  creditors — no  statement  or  report  made 
to  the  creditors  of  the  condition  of  the  company  until  with- 
in a  few  weeks,  and  that  said    report   was    prepared    morcr 
with  reference  to  a  justification  of  the  acts  of  the  defendants 
as  trustees,  than  for  the  purpose  of  informing  the  creditors 
as  to  the  condition  of  the  company. 

The  petition  proceeds  to  state  the  grounds  on  which  the 
assignment  was  improper — the  parties  being  trustees,  some 
of  them,  from  advanced  age.  wanting  in  the  energy  and 
activity  necessai-y  for  the  discharge  of  a  complicated  trust, 
and  others  engaged  in  private  occupations  of  an  absorbing 
character.  It  charged  them  with  gross  ine^ciency  and 
alleges  that  the  property  is  passing  away  without  benefit  to 
any  one,  and  that  the  entangled  character  of   the    afifairs  of 
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the  company  requires  vigorous  and  prompt  action,  and  that 

said  trufit  shouid  be  executed  under  the  direction  of  a  com- 

,petent  court,  to  whom  resort  can  be  had  in  case  of  difficulty. 

The    plaintiffs,  (who  are    judgment  creditors,)    allege    that 

there  are  many  creditors  in  this  and  in  other  States  and  in 

Europe,  for  whose  benefit,  as  well  as  their  own,  they  bring 

«this  suit. 

Wherefore  they  ask  for  the  appointment  of  a  receiver,  to 
take  charge  of  the  assets  and  property  of  said  company,  and 
that  he  may,  under  direction  of  this  court,  take  charge  of 
the  assets,  and  proceed  with  the  execution  of  said  trust. 

The    petition  was  filed  on    October  14th,  A.  D.    1858,  and 
on    the  same    day,  summons  was    issued,  returnable    on  the 
•25th  of  that  month,  and  was  served  on  al]  the  defendants  by 
the  sheriff    on    the    21st.     Notice  of    an    application,  to    be 
made  on  the  18th  of  October,  for  a  receiver  in  the  cause  was 
also  served  in  writing,  at  the  off'ce  of  the  Life  Insurance  & 
Trust  Co.,  on  Samuel  J.  Broadwell,  chairman  of  the  assign- 
ees, on  the  day  the  petition  was  filed.     On  October  16th,  A. 
D.  1858,  Bell  &  Grant,  a  firm,  resident  and  doing  business 
in    London,  Great    Britain,  filed    their  certain  bill    in    chan- 
cery, in  the   United    States  circuit   court,  for    the   southern 
district   of   Ohio,  against  the    same  defendants,  and    praying 
for  the  same  remedy  sought  in  the  present  action.     Process 
of  subpena  was  forthwith  issued    in  that  cause,  and    service 
was  made   by  the  marshal,  on  the   same  day,  on  the   princi- 
pal defendant,  and  on  four  of  the  assignees,  Stetson,  Taylor, 
Wright,  and  Broadwell.     On    the  18th,  Fosdick  was    served, 
and  on  the  19th,  Dietrich   was  sey*ved  with  process.     Notice 
of  an  application  to  be  made  on  the  18th,  for  the  appoint- 
ment of  a  receiver,  by  the  circuit  court,  was  also  served  on  the 
1 6th,  on  some  of  the  defendants,  and  on  others  on  the  morning 
of    the  I8th.    The  circuit    court,  on  Monday,  October    18th, 
made  an  order    in  the  case,  to- wit:       "On    motion  of    plain- 
tiffs, the  court  do  order  that  an  injunction  issue  to  the  said 
trustees  and  said    assignees,  ordering  and  directing    them  to 
stay  further    proreedings  with    respect  to  th<*    assets  of    said 
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corporation,  and  to  hold  the  same  subject  to  the  fnrther 
order  of  this  court;  and  the  application  for  receiver  is  con- 
tinued until  next  Saturday." 

A  copy  of  this  order  of  injunction  was  served  by  the  mar- 
shal on  Fosdick,  one  of  the  assignees,  at  twenty  minutes 
past  eleven  o'clock,  a.  m.  of  October  18th. 

On  Monday,  the  18th,  the  motion  for  a  receiver  was  sub- 
mitted to  the  superior  court  of  Cincinnati,  and  Nathaniel 
Wright,  one  of  the  assignees,  appeared  in  court  on  behalf  of 
himself  and  his  associates,  and  represented  that  the  defend- 
ants entered  their  appearance  and  submitted  the  whole  matter 
to  the  consideration  of  the  court,  the  assignees  simply  desir- 
ing an  opportunity  to  controvert  such  allegations  of  the  peti- 
tion as  impeached  the  integrity  of  the  assignees  in  their  action. 
Thereupon,  the  court  made  an  order,  to-wit: 

^'And,  now  the  plaintiffs  come  and  move  the  court  ta 
appoint  a  receiver  in  this  cause,  and  having  given  to  the 
defendants  written  notice  that  this  motion  would  be  made, 
and  the  defendants  interposing  no  objection  to  the  making 
the  appointment,  but  reserving  the  right  to  controvert  the 
allegations  in  the  petition,  which  impeach  their  integrity, 
the  court,  for  the  purpose  of  preserving  the  property  in  the 
hands  of  the  defendants,  now  appoint  the  sheriff  of  Hamil- 
ton county  receiver,  and  direct  him  to  take  charge  of  said 
property,  and  hold  the  same  subject  to  the  order  of  this 
court,  until  the  court  shall  be  advised  whom  to  appoint." 

Thereupon,  the  sheriff,  on  the  ISth  of  October,  abojat  half 
past  eleven,  a.  m.,  in  pursuance  of  his  appointment  as  re- 
ceiver, took  possession  of  the  property  and  assets  of  the 
company,  then  in  the  hands  of  the  assignees. 

Frederick  H.  Stageman  was,  by  leave  of  the  court,  made  a 
party  to  the  proceeding,  by  reason  of  his  interest  as  a  judg- 
ment creditor  of  the  Trust  Co.;  and,  thereupon,  he  files  his 
answer,  setting  up  the  facts  relating  to  the  proceedings  of 
the  United  States  circuit  court  in  the  matter  of  Bell  * 
Grant,  and   asks   the  court,  by  reason  of   such    proceedings^ 
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to  dismisB  the  proceedings   in  this  court  as  not  within  the 
jurisdiction  of  the  court. 

Mills  &  Hoadly,  for  plaintiffs,  submitted  the  following 
points: 

1.  The  commencement  of  a  suit  is  the  filing  of  the  peti- 
tion and  issuing  of  process.  Code,  sec.  55.  This  is  so 
between  the  parties.  But  as  to  conflicting  title«  acquired 
by  third  parties,  there  is  no  k3  pendens  until  service  of  pro- 
cess is  complete.  The  issuing  of  process  commeuces  the 
suit  between  the  parties  and  those  they  represent,  for  every 
material  purpose.  For  example,  so  as  to  stop  the  running 
•of  the  statute  of  limitations;  and  the  service  of  process  con- 
-stitutes  a  lis  pendens  as  to  the  private  rights  of  third  parties, 
-only  because  public  policy  requires  that  protection  should  be 
given  to  those  dealing  in  ignorance  with  persons  not  served, 
and  because,  after  service,  the  like  policy  charges  all  with 
notice,  to  prevent  multiplication  of  suits  and  protracted  liti- 
gation. But  the  rule  of  Us  pendens  only  applies  to  conflict- 
ing "titles'*  of  "third  persons,"  not  to  parties  and  those 
they  represent. 

2.  But  in  cases  of  conflict  of  jurisdiction  between  courts, 
like  the  one  at  bar,  no  private  right  is  involved,  no  conflict- 
ing title  has  been  acquired.  The  party  loses  no  right:  he 
is  onlv  remitted  for  his  remedv  to  another  forum. 

What  is  jurisdiction?  It  is  "the  power  to  hear  and  de- 
termine." Aft  soon  as  o  court  in  a  cause  acquires  "the 
power  to  hear  and  determine"  any  controversy,  or  any  part 
of  the  controversy,  it  has  acquired  jurisdiction  of  the  cause. 
Sheldon's  lessee  v.  Kewton.  8  Ohio  St.  494:  Grignon's  lessee  v. 
Astor,  2  How.  838.  In  ordinary  civil  actions,  in  personam, 
jurisdiction  is  acquired  bv  the  service  of  process.  T'ntil 
such  service,  there  is  no  "power  to  hear  and  determine'*  any 
question  in  the  cause. 

In  actions   purely  in  rem,  jurisdiction    is  acquired    by  seiz 
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ure.     Thus,  i&   admiralty,  seizure   gives   jurifidictiou,  though 
the  monition  be  not  served,  or  notice  given  till  afterward. 

There  is  a  class  of  cases  partly  in  personam,  partly  in  rem^ 
as  attachment  cases.  There  jurisdiction  is  acquired  bjr 
seizure.  Paine's  lessee  v.  Mooreland,  15  Ohio,  435.  And  in^ 
such  a  case,  after  seizure,  and  before  service,  no  subsequent 
attachment,  with  a  prior  service,  can  gain  priority. 

There    remains    still  another    class  of    cases  which    have- 
some  of    the    features  of    actions  in  rem  and    in    pcrstmam, 
Thcjse  are  actions  for  injunctions  and  actions  for  the  appoint- 
ment  of  receivers. 

In  these  cases  jurisdiction  is  acquired  by  the  filing  of  the 
bill  or  petition;  for,  as  soon  as  that  is  done,  before  process- 
issued  or  served,  the  court  can  "hear  and  determine"  an 
application  for  provisional  injunction  or  temporary  receiver. 
No  notice,  even,  is  necessary  to  give  jurisdiction.  The  court 
may  act  without  it. 

Having  acquired  jurisdiction  by  the  filing  of  the  petition^ 
for  these  purposes,  a  court  will  not  let  go,  even  if  subse- 
quently another  petition  is  filed  and  process  fimt  served. 

For  the  issue  is  ^^jurisdictio  t>€l  non/'  and  the  averment  of 
"no  jurisdiction"  is  negatived  when  it  is  shown  that  thc^ 
court  has  ever  had  any  power  to  act  in  the  cause;  and  hav- 
ing upon  petition  filed,  even  without  notice,  acquired  the- 
power  to  act,  at  least,  provisionally  in  such  cases,  jurisdiction 
is  shown.  It  matters  not  when  the  jurisdiction  is  exercised,, 
the  question  is,  when  did  it  attach?  Otherwise,  even  after  a 
receiver  appointed,  and  possession  taken  by  him,  or  an 
injunction  granted,  the  action  of  the  court  may  be  ousted 
by  a  subsequent  suit  in  which  the  summons  happens  to  bt^ 
served  first.  So,  too,  if  such  be  not  the  rule,  a  receiver  ap- 
pointed before  service  is  a  trespasser.  This  absurd  result  fol- 
lows upon  forgetting  that  the  question  is  not  as  to  lis  pendens. 
or  as  to  the  statute  of  limitations,  but  of  jurisdiction.  When 
jurisdiction  is  once  acquired  in  any  case,  it  relates  to  the 
commencement  of  the  suit.  10  Howard.  65.  Shelby  v.  Bacon;. 
9  Paige,  512,  Harden  v.  BuJclin;  14  Howard,  66,  36a 
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3.  Lis  pendens  is  a  substitute  for  uotice.  Judge  McLeuii 
calls  it  "constructive  notice."     14  Peters,  333. 

It  does  not  in  any  way  afl'ect  the  question  of  jurisdiction, 
whether  there  is  a  lis  pendens  or  not. 

Actual  notice  being  shown,  the  necessity  for  resorting  to 
constructive  notice  is  dispensed  with.  If  Bell  and  Grant, 
before  they  filed  their  bill,  knew  of  the  filing  of  this  petition 
by  Spinning  and  Brown,  they  could  not  acquire  any  rights 
by  filing  their  bill.  For  the  rule  is  to  protect  the  ignorant 
and  unwary,  and  not  the  notified.  IG  Ves.,  Jr.  419;  and 
notice  to  the  trustees  is  notice  to  them. 

4.  But  in  this  case  there  is  not  even  the  objection  of  *'lis 
pendens.*'  For  there  is  no  new  "title"  acquired,  nor  are 
there  any  "third  persons"  concerned.  For  the  trustees 
represent  all  the  creditors,  and  this  petition  is  filed  on  behalf 
of  all  the  creditors,  and  it  must  follow  that  Bell  and  Grant 
have  been  parties  here  from  the  commencement  of  the  suit. 
4  Leigh,  5,  Buck  v.  Pennybacker.  If  this  is  not  so,  then  Spin- 
ning and  Brown  are  not  parties  to  the  cause  in  the  federal 
court,  and  the  plea  of  another  action  pending  must  fail. 

5.  Nor  can  the  controversies  between  the  parties  to  this 
cause  be  determined  bv  the  federal  courts,  because  thev  are 
all  citizens  and  residents  of  Ohio.  There  is,  and  can  be, 
under  the  constitution,  no  jurisdiction  in  the  federal  court 
of  the  question  vexed  between  citizens  of  Ohio  and  the 
assignees. 

6.  In  cases  of  joint  action,  as  where  trusts  are  involved, 
there  is  no  Us  penrlcns  until  service  is  complete  on  all  the 
defendants.  Any  third  person  may  safely,  before  notice  and 
before  process  served,  deal  with  a  defendant  who  is  not  served. 
17  Howard,  424,  Herndon  v.  Rid.i:way. 

7.  In  the  case  at  bar  the  bill  was  tiled  on  Thursday,  Octo- 
ber 14th,  and  notice  of  the  proposed  application  for  a 
receiver  given  to  the  defendants;  on  Friday  they  procured 
a  copy  of  the  bill;  on  Saturday  they  were  servpd  with  sub- 
penas  as  witnesees  in  the  cause,  on  Monday  they  appeared 
in  open  court  in  the  cause,  and  in  person  and   by  counsel 
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assented  to  the  entry  which  was  made.  As  to  the  date  of 
service  of  process,  witnesses  must  be  examined.  The  sheriff 
obtained  possession  before  service  upon  any  of  the  assignees 
of  the  notice  of  injunction;  and,  certainly,  before  service  up«n 
more  than  one,  if  there  is  doubt  so  far.  So  that  jurisdiction 
has  been  closely  followed  up,  no  negligence  is  shown. 

8.  The  injunction  of  the  federal  court  does  not  operate. 
One  court  of  concurrent  jurisdiction  can  not  enjoin  the  action 
of  another.    Merrill  v.  Lake,  16  Ohio,  103. 

9.  The  possession  of  the  sheriff  is  that  of  the  court.  If 
it  is  objected  that  he  has  given  no  bond  as  receiver,  the 
answer  is  that  it  was  waived,  as  this  court  haa  often  decided, 
it  can  be  waived.  This  objection,  as  Judge  Gholson  prop- 
erly remarked  on  Monday,  does  not  go  to  the  jurisdiction, 
but  can  only  be  used  as  the  predicate  for  a  motion  to  require 
a  bond. 

10.  Public  policy  wjll  not  allow  a  court  to  date  the  com- 
mencement of  a  suit  later  than  the  issuing  of  process.  For 
the  State  undertakes  to  make  service,  and  she  can  not  give 
preferences  by  the  date- of  her  action.  In  6tate«  like  Con- 
necticut and  New  York,  (under  their  code),  where  a  contrary 
rule  prevails,  the  service  is  not  made  by  the  State,  but  by  the- 
parties.  So  it  was  in  Ohio  in  ejectment  cases  formerly;  but 
now  all  suits  begin  the  moment  the  action  of  the  State  in 
involved. 

E.  A.  Thomps<m,  for  Frederick  H.  Stageman,  a  judgment 
creditor  argued  in  reply : 

1.  It  is  claimed  that  the  filing  of  the  petition,  and  issuing 
of  the  summons,  is  a  "suit  in  court,"  and  that  the  55th  sec- 
tion of  the  code  sustains  this  position.  That  jvction  merely 
points  out  the  manner  of  commencing  a  suit — the  modus  dpe- 
randi  of  getting  into  court — the  mere  machinery  or  mechan- 
ical labor.  A  similar  provision  i.«*  contained  in  the  statutes 
of  nearly  every  State,  and  Ohio  had  a  similar  one  before  the 
code;  yet,  at  that  time,  to  constitute  a  suit  in  court,  it 


OCTOBER  TERM,  1858.  345 


Spinning  ft  Brown  v.  Ohio  Life  Ins.  ft  Trust  Co.,  and  Chas.  Stetson  et  al. 

necessary,  not  only  to  have  the  bill  filed  and  process  issued, 
but  it  must  also  be  served.  5  Ohio,  463;  4  Conn.  149;  22 
Ala.  145;  15  Ala.  232;  26  Miss.  391.  A  defendant  not  served 
is  not  a  party  to  the  suit. 

2.  But  if  the  filing  of  the  petition  and  issuing  of  the  sum- 
mons is  in  all  cases  the  commencement  of  the  action,  as  is 
i'laimed  under  the  55th  section  of  the  code,  what  could  have 
been  the  object  of  the  20th  section?  That  section  provides 
that  an  action  shall  be  deemed  commenced,  so  as  to  prevent 
the  statute  of  limitations  from  being  pleaded,  at  the  date  of 
the  summons;  but  if  all  actions  are  deemed  commenced 
upon  filing  the  petition  and  issuing  the  summons  as  is 
clnimfd.  to  bo  fhe  constrnction  of  the  55th  section,  there 
surely  is  no  need  of  section  20.  The  fact  that  the  legisla 
ture  deemed  it  necessary  to  Incorporate  this  section  in  the 
code,  proves  that  my  construction  of  section  55  is  correct — 
the  exception  proves  the  rule.  The  legislature  plainly  intended 
that  process  should  be  served  before  a  suit  could  be  pending. 
Sec.  78. 

3.  Suppose  the  assignees  or  trustees  desire  to  prevent  a 
prosecution  in  this  case,  which  is  claimed  to  be  the  case,  all 
they  have  to  do  is  to  procure  some  one  to  file  a  petition  and 
issue  a  writ  against  them — no  service  need  be  had — the  suit 
being  entirely  under  their  control,  can  remain  any  length  of 
time  with  process  not  served,  and  yet,  while  this  suit  remains, 
no  other  creditor  can  institute  proceedings. 

Gholson,  J.  Jn  this  case  an  objection  has  been  made  to 
the  jurisdiction  of  tht^  court,  upon  the  ground  that  another 
court,  the  circuit  court  of  the  United  States,  has  obtained 
prior  jurisdiction  of  the  subject-matter  in  controversy. 
"When  different  courts  have  concurrent  jurisdiction,  the 
one  before  whom  proceedings  may  be  first  had,  and 
whose  jurisdiction  first  attaches,  must,  necessarily,  have 
authority  paramount  to  the  other  courts;  or,  rather,  the 
action  first  commenced  shall  not  be  abated  bv  an  action 
commenced    between   the   same   parties,   in    relation   to   the 
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same  subject,  in  the  same  or  any  other  court."  Stearns  v. 
Stearns,  16  Mass.  167171.  It  has  been  said  by  our  supreme* 
court  that  '*after  one  court  of  chancery  has  obtained  rij;hi- 
fnl  Jurisdiction  over  a  subject,  another  court  of  chancery,  of 
only  equal  authority,  should  not  exert  jurisdiction  over  the 
same  matter;  but  whenever  the  fact  is  shown,  by  competent 
evidence,  should  dismiss  the  bill."  Pugh  v.  Brown,  19  Ohio, 
202211. 

The  test  of  the  jurisdiction  of  a  court  has  been  said  to  be 
the  right  to  begin  the  inquiry.  When  a  court  has  jurisdie- 
tioix  of  the  subject-matter  and  of  the  parties,  the  bringing  a 
suit  or  action  in  that  court  must  be  regarded  as  the  begin- 
ning of  the  inquiry  into  the  matter  in  controversy.  From 
that  time  the  jurisdiction  of  the  court  attaches.  In  what 
manner  an  action  shall  be  commenced,  must  depend  upoD 
the  law  regulating  the  practice  and  proceedings  of  the  par- 
ticular court. 

The  practice  and  proceedings  in  the  courts  of  Ohio  are 
regulated  by  a  code  of  civil  procedure,  and  it  woald  cer- 
tainly be  strange  if  that  code  had  omitted  to  provide  for  a 
matter  so  important  as  the  commencement  of  an  action.  It 
contains  this  provision:  "A  civil  action  must  be  commenced 
by  filing  in  the  office  of  the  clerk  of  the  proper  court,  a  peti- 
tion, and  causing  a  summons  to  be  issued  thereon.*'  Sec.  55. 
Certainly,  nothing  less  will  suffice,  and  had  anything  more* 
been  required,  it  is  reasonable  to  suppose  it  would  have  been 
expressed.  On  the  contrary,  we  are  told  by  the  code  com- 
missioners in  their  notes  that  "Hereafter  there  will  be  but 
one  mode  of  commencing  all  civil  actions:  by  petition  and 
summons."  It  is  true  a  difference  is  made  in  two  specified 
instance©,  one  where  there  is  question  of  a  bar  by  limitation 
of  time,  and  one  where  the  title  of  a  third  person  may  be 
affected  by  notice  of  tlie  pendency  of  an  action.  The  mak- 
ing these  exceptions  strongly  tends  to  show  that  for  other 
and  ordinary  purposes  the  filing  a  petition  and  cnnsing  a 
summons  to  issue  thereon,  is  the  commencement  of  an  action 
m  the  courts  of  this  State, 
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There  is  strong  negative  evidence  that  the  issuing,  and  not 
the  service,  of  a  summons  was  intended  by  the  framers  of 
the  code  to  be  ihe  commencement  of  an  action  under  our 
system  of  practice.  The  historical  origin  of  laws  is  alwaj^^ 
a  proper  matter  to  be  regarded  in  any  question  of  interpre- 
tation or  construction.  The  connection  between  the  code  of 
New  York  and  the  code  of  Ohio,  and  that  many  portions 
of  the  former  were  borrowed  in  framing  the  latter,  is  well 
known.  The  section  of  the  New  York  code,  which  pre- 
cisely corresponds  in  position  with  the  55th  section  of  our 
code,  both  beginning  the  title  '^Manner  of  Commencing  Civil 
Actions,"  is  as  follows:  Sec.  127,  "civil  actions  in  the  courts 
of  record  of  this  State  shall  be  commenced  bv  the  service  of 
a  summons."  It  is  difficult  to  believe  that  this  leading  and 
important  sections  of  the  New  York  code  escaped  the  atten- 
tion of  those  who  framed  our  code;  and  its  prominent  posi 
tion  in  that  code  strengthens  the  conviction  that,  had  it  been 
intended  to  adopt,  as  law  in  this  State,  any  such  provision, 
it  would  have  been  expressed  in  direct  terms. 

We  have  also  the  right  to  suppose  that  our  codifiers  and 
legislators  were  aware  of  the  previous  state  of  the  law  in 
New  York,  and  that  such  a  requisite  for  the  commencement 
of  action,  so  as  to  fix  the  time  when  the  jurisdiction  of  a 
conrt  attached,  and  the  action  was  pending,  had  been  intro- 
duced into  that  State  by  express  legislation.  To  show  this, 
a  reference  was  only  necessary  to  two  authorities.  In  the 
case  of  Carpenter  v.  Butterfield,  3  Johns.  Cas.  145,  where  the 
point  arose  upon  the  question  of  allowing  a  set-off,  it  was 
held  that  "the  issuing  of  the  writ  in  a  cause  is,  as  to  every 
material  purpose  whatever,  the  commencement  of  the  action;" 
and  in  the  case  of  Hayden  v.  Bucklin,  9  Paige.  512,  it  was 
said,  in  substance,  that  "  a  suit  in  equity,  as  against  the  de- 
fendant, was  considered  aa  commenced  from  the  teste  of  the 
snbpena,  as  in  case  of  suits  at  law  commenced  by  original 
writs." 

We  are  also  bound  to  suppose  that  our  legislators  were 
acquainted  with  the  previous  law  on  this  subject,  both  in  the 
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oQuntrj  from  which  we  derive  our  common  law  and  in  this 
country.  A  very  limited  acquaintance  with  that  law  would 
show  the  infinite  importance  of  giving  parties  clear  and  pre- 
cise information  upon  such  a  subject;  and,  particularly,  so 
important  a  step  as  the  actual  service  of  process,  if  it  had 
been  required,  to  give  the  court  jurisdiction  of  the  subject- 
matter,  and  the  plaintiff  a  standing  in  court,  from  which  he 
might  safely  proceed,'  should  have  been  made  a  matter  of 
express  direction. 

That  the  emanation  of  process — the  date  or  teste  af  the 
writ — has  been  regarded  in  England  as  the  commencement 
of  an  action,  is  clearly  shown  by  all  the  worl^  on  practice 
and  pleadings.  The  writ  is  said  by  Hlackstone  to  be  "the 
beginning  or  foundation  of  the  suit.'*  3  Blackstone,  272. 
In  the  United  States  it  has  been  the  general  rule,  in  those 
States  whose  practice  on  the  subject  has  been  in  analogy 
with  that  of  England,  to  regard  the  issuing  or  suing  out  the 
writ  as  the  commencement  of  action.  This  is  clearlv  shown 
in  the  two  cases  before  cited  and  will  appear  from  others,  a 
collection  of  some  of  which  may  be  found  in  a  note  to  the 
first  case,  and  also  in  1  Chitty  on  Pleadings,  260,  note  4.  ed. 
1851.  The  only  exception  appears  to  be  in  the  State  of 
Connecticut,  founded  upon  an  early  case,  decided  without 
any  reason  being  assigned  (Clark  v.  Helms,  1  Root,  48C),  and 
afterwards  followed  as  a  precedent,  which  had  settled  the 
practice  in  the  State  without  reference  to  the  practice  in 
England  or  other  States.    Jencks  v.  Phelps,  4  Conn.  149. 

I  have  preferred  to  examine  the  question,  when  an  action 
is  commenced,  as  one  of  construction;  for  I  am  not  willing 
to  admit  that  its  determination  has  been  omitted  in  our  code. 
Considered  in  this  view,  I  have  no  hesitation  in  coming  to  the 
conclusion  that  the  filing  a  petition  and  causing  a  summons  to 
issuejs  for  all  purposes  as  to  which  a  contrary  intention  is  not 
expressed,  the  commencement  of  an  action. 

The  action,  in  this  case,  was  commenced  in  that  manner, 
on  the  14th  of  October.  185S.  It  ip  not  claimed  that  anj 
step  whatever  was  taken  in  the  circuit  court  of  the  United 
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States,  previoufi  to  the  16th  of  the  game  month.  Does  the 
action  of  the  circuit  court  of  the  United  States,  on  that  day, 
or  afterwards,  come  within  any  of  the  exceptions?  If  so,  it 
must  be  pointed  out  and  clearly  shown.  It  has  only  been 
claimed  as  to  the  exception  in  section  78  of  our  code,  which 
provides  that  ''when  the  summons  has  been  served,  or  pub- 
lication made,  the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendency,  and  while  pending  no 
mteredt  can  be  acquired  by  third  persons  in  the  subject-matter 
thereof." 

If  there  be  before  me  any  question  of  conflict  of  jurisdic- 
tion, it  can  only  proceed  from  circumstances  which  may  "be 
explained  in  a  few   words.    The  Ohio   Life   Insurance  and 
Trust  Company,  an  insolvent  corporation,  which  has  made 
an  assignment  in  trust  for  its  creditors,  had  certain  assets, 
which,  have  been  in  the  hands  of  the  assignees,  and   upon 
which  assets  the  creditors  of  the  company  have  a  claim  for 
the  payment  of  their  respectiye  demands.    A  collection  and 
distribution  may  be  made  by  the  assignees  appointed  by  the 
parties,  or  by  a  receiver  or  a  substituted  trustee  or  assignee, 
appointed  by  a  court  of  competent  jurisdiction.    Under  the 
laws  of  Ohio,  there  being  numerous  creditors  of  the  Trust 
Company,  any  one  creditor  may  sue  in  behalf  of  all,  and  in 
a  suit  so  brought,  the  court  would  have  jurisdiction  to  ad 
minister  the  trust  by  causing  the  assets  to  be  realized,  and 
the  claims  of  the  creditors  to  be  liquidated,  so  far  as  the 
fund  would  permit.    Now,  assuming  that  the  circuit  court 
of  the  United  States  would  have  a  like  jurisdiction  concur- 
rent with  the  State  courts,  and  that  a  foreign  creditor  might 
elect  to  sue  in  that  court,  he  could  only  do  so  in  the  same 
way,  that  is  by  suing  on  behalf  or  for  the  benefit  of  the 
other  creditors,  so  as  to  give  them  their  proper  share  of  the 
assets.     It  being  in  the  j>ower,  then,    of   either   a   domestic- 
creditor,  or  a  foreign   creditor,  to  bring  the  subject-matter 
into  court,  to  be  administered  for  the  benefit  of  all  creditors, 
the  only  question  seems  to  be  whether  this  power  to  bring 
an  action  comes  within  the  meaning  of  the  section  of  the 
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code.     The  very  statement  of  the  proposition  demonstrates  that 
it  does  not. 

The  exception  only  applies  in  favor  of  third  persons,  and 
upon  the  point  of  notice.  Third  persons  are  not  to  be  rp- 
l^arded  as<  having  notice  of  the  pendency  of  a  suit,  so  as  to 
prevent  their  acquiring  an  interest  in  the  subject-matter,  as  * 
against  the  plaintiff's  title,  until  the  summons  has  been 
served,  or  publication  made.  The  exception  is  obviously 
limited  to  the  cases  in  which  the  plaintiff  is  asserting  a  title 
to  some  specific  property,  with  which  title  that  of  third  per- 
sons comes  in  conflict.  The  exception  can  have  no  possible 
application  with  the  case  of  a  conflict  of  jurisdiction,  but  Is 
clearly  intended  to  apply  to  cases  of  a  conflict  of  title. 
There  are  here  no  third  persons  in  the  sense  of  that  section. 
There  can  be  no  question  of  notice,  or  of  the  effect  of 
notice.  There  is  no  dispute  as  to  title.  The  plaintiffs  in 
this  case,  and  the  plaintiffs  in  the  case  before  the  circuit 
court  in  reference  to  any  question  of  title,  stand  upon  the 
«iame  footing.  No  one  of  the  creditors,  whether  suing  in 
that  court  or  in  this,  can  have  any  preference  which  the 
pendency  of  an  action  can  affect.  In  other  wordfi,  the 
mere  right  to  bring  a  suit  in  behalf  of  other  creditors,  is 
not  an  interest  in  the  subject-matter  of  another  suit  of  a 
lilve  kind,  and  certainly  not  an  interest  acquired  with  refer- 
ence to  the  pendency  of  such  a  suit;  and  yet  it  would  ap- 
pear that  only  upon  a  ground  so  unfounded,  could  a  claim, 
that  the  exception  of  the  78th  section  applies  to  this  case,  be 
sustained. 

I  feel  no  doubt,  therefore,  upon  the  general  ground  of  the 
construction  of  our  code,  that  this  action  for  the  purpose  of 
giving  the  court  jurisdiction,  was  commenced  on  the  14th  of 
October,  1858;  but  there  are  one  or  two  other  considerations 
to  which  it  is  proper  I  should  briefly  advert. 

I  do  not  wish  to  be  understood  as  claiming  that  jurisdic- 
tion to  decide  a  case  and  bind  the  rights  and  interests  of 
parties,  exists  until  they  have  had  opportunity  of  being 
lieard,  and  for  that  purpose  have  been  served  with  process. 
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There  is  a  manifest  distinction  between  the  vesting  of  power 
and  Its  exercise.  The  time  a  power  is  vested  and  the  time 
a  power  is  exercised  may  be  distinguished.  The  time  at 
v/hich  a  power  to  act  upon  a  particular  subject-matter 
began,  may  be  fixed  at  one  period — the  time  when  there  is 
an  exercise  of  the  power,  at  another  and  subsequent  period. 
What  may  be  required  for  the  one  purpose,  and  to  the  ex- 
clusion of  any  other  authority,  may  not  be  sufficient  for  the 
other. 

There  are  certain  steps  which  are  taken  by  courts,  and 
which  are  regarded  as  an  exercise  of  power  and  jurisdic- 
tion, which  are  not  a  final  decision  upon  the  rights  of  par- 
ties, and  have  never,  under  any  system,  been  supposed  to 
require  a  regular  service  of  process  in  the  case.  That  our 
code  does  not  require  a  service  of  process  to  authorize  the 
granting  an  injunction  or  the  appointment  of  a  receiver  has 
never  been  questioned.  It  is  clearly  shown  by  the  terms  of 
the  code.  When  does  the  power  of  a  court,  effectually  to 
exercise  such  a  power,  begin?  When  is  the  power  so  vested 
that  any  action  of  the  court  can  not  be  defeated  by  the  action 
of  another  tribunal,  or,  rather,  by  parties  who  may  choose  to 
use  its  process  for  that  purpose?  Is  a  judge  who  is  proceeding 
upon  a  petition  filed  to  determine  whether  he  will  grant  an 
injunction  or  appoint  a  receiver,  to  stop  short,  and  suspend 
the  exercise  of  his  power,  upon  being  informed  that  another 
action  has  been  brought  which  affects  the  same  subject-matter, 
and  service  of  process  made  during  the  time  he  has  had  the 
case  under  consideration?  Is  the  jurisdiction  of  the  judge  to 
depend  upon  the  haste  with  which  he  may  hear  the  application, 
and  render  his  decision? 

It  appears  in  this  case  that,  on  the  14th  of  October,  1858, 
the  petition  was  filed  and  the  summons  issued.  On  the  same 
day,  with  a  view  of  invoking  the  power  of  this  court  to  ap- 
point a  receiver,  notice  in  the  ordinary  mode  of  an  applica- 
tion to  be  made  for  that  purpose,  on  Monday,  the  18th  of 
October,  the  regular  motion  day  of  the  court,  was  served  on 
the  parties.    A   copy  of  the  petition   was  obtained   by  the 


352  SUPERIOR  COURT  OF  CINCINNATI. 


Spinning  &  Brown  v.  Ohio  Life  Ins.  &  Trust  Co..  and  Chas.  Stetson  etaL 

defendants  on  the  next  day,  and  counsel  authorized  to  ap- 
pear. On  Monday,  the  motion  is  regularly  called,  and  the 
plaintiffs  and  defendants,  being  represented  in  court,  is  ar- 
gued and  decided,  and  an  order  made  appointing  a  receiver. 
In  the  meantime,  on  Saturday,  the  16th  of  October,  other 
partie^i  having  an  interest  in  the  same  matter,  and  desiring 
the  appointment  of  a  receiver,  to  take  charge  of  the  same 
property,  bring  a  suit  in  the  circuit  court  of  the  United 
States,  by  issuing  process  and  obtaining  a  service  on  aome 
of  the  defendants  during  that  day,  and  give  a  notice  of  an 
intention  tb  apply  for  an  injunction  and  receiver,  on  Mon- 
day, the  ISth  of  October.  On  that  day  the  circuit  court  of 
the  United  States,  or,  rather,  the  judges  of  that  court,  grant 
an  injunction  restraining  the  defendants  from  any  disposition 
of  the  property,  but  do  not  appoint  a  receiver,  which  order 
of  the  judges,  in  point  of  time,  to  the  extent,  perhaps,  of 
thirty  minutes,  preceded  tho  order  in  this  court. 

Upon  this  statement  of  the  position  of  the  cases.  I  am 
not  willing  to  admit  that,  independent  of  the  question 
already  considered  as  *  to  the  attaching  of  jurisdiction  by 
commencing  an  action  according  to  the  55th  section  of  our 
code,  it  was  competent  either  for  the  parties,  either  by  haste 
in  obtaining  service  of  process  in  the  case  in  the  United 
States  court,  or  for  that  court,  by  its  decision  of  the  motion 
for  an  injunction,  to  interfere  with  "or  prevent  the  exerci»e 
of  the  power  of  this  court.  I  feel  bound  to  regard  the 
power  of  this  court  to  proceed  with  a  motion  brought  before 
it,  as  not  dependent  on  the  state  of  the  case  at  the  time  the 
decision  is  rendered. 

The  true  test  on  the  subject  is  the  beginning  of  the  in- 
quiry, not  its  termination.  Nor  can  I  admit  that  parties 
who  are  proceeding  in  the  ordinary  and  regular  mode,  after 
a  petition  has  been  filed  and  a  summons  issued,  to  obtain 
the  action  af  the  court  upon  a  motion  for  the  appointment 
of  a  receiver,  are  to  be  defeated  in  their  object  by  the  acts 
of  other  persons,  subsequently  taken  in  another  tribnnaU 
The  only  mode  in  which  such  acts  could  possibly  be  made 
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effectual,  would  be  bv  an  actual  possession  of  the  subject- 
matter.  There  is  certainly  no  principle  of  comity  which 
requires  the  parties  and  the  court  first  beginning  the  inquiry 
in  the  ordinary  mode  to  give  way.  An  inquiry  thus  com- 
menced in  this  court,  can  not,  in  my  humble  judgment,  be 
stayed  by  any  proceeding  in  the  circuit  court  of  the  United 
States.  Certainly,  an  injunction,  which  only  affects  the 
parties  personally,  can  not  have  such  an  effect.  The  courts 
of  the  United  States  can  not  issue  ''an  injunction  to  stay 
proceedings  in  any  court  of  a  State.'*  Taylor  v.  Carryl,  20 
How.  583,  597. 

It  is  only  upon  the  principle,  with  a  statement  of  which  I 
began,  that  it  would  be  the  duty  of  this  court  to  stay  its 
proceeding  in  this  case.  We  must  be  satisfied  that  an  ac- 
tion was  first  commenced,  that  jurisdiction  first  attached  in 
the  circuit  court  of  the  United  States.  We  have  the  right 
to  know  and  feel  competent  to  decide,  when  an  action  was 
(!ommenced  in  this  court,  so  as  to  give  it  jurisdiction.  It  is 
a  matter,  we  think,  which  must  be  governed  by  the  laws  of 
Ohio.  Upon  a  construction  of  the  law,  we  think  the  juris- 
diction of  this  court  attached  on  the  14th  of  October,  1858, 
and  we  are  freed  from  any  necessity  of  deciding  when  and 
how  the  circuit  court  of  the  United  States  obtained  jurisdic- 
tion, as  none  is  claimed  before  that  day. 

In  conclusion,  using  the  language  of  another  upon  a  simi- 
lar occasion,  while  the  maxim,  that  he  is  a  good  judge  who 
enlarges  the  jurisdiction  of  his  court,  is  one  to  which  it  is 
not  safe  to  subscribe,  yet  it  may  be  said,  that  it  is  "the  duty 
of  all  courts  to  guard  against  any  encroachments  upon  their 
rights."  Hartshorne  v.  Sleght.  3  Johns.  561.  And  in  the 
language  of  the  supreme  court  of  the  United  States,  Hyde 
V.  Stone,  20  Howard.  175.  it  may  be  added,  the  courta  of 
Ohio,  no  less  than  the  courts  of  the  United  States,  "are 
bound  to  proceed  to  judgment  in  every  case  to  which  their 
jurisdiction  extends.  They  cnn  not  abdicate  their  authority 
or  duty  in  any  case  in  favor  of  another  jurisdiction." 

"  23 
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The  objection  taken  to  the  jurisdiction  of  the  court  will  be 
overruled. 


In  Matter  of  Contempt. 

Special  Term. — On  motion  for  rule  to  show  cause,  etc. 
against  James  P.  Kilbreth,  receiver,  appointed  by  the 
United  States  circuit  court  and  Nathaniel  C.  McLean, 
his  attorney. 

At  the  November  term,  A.  D.  1858,  the  court  made  an  order^ 
to- wit: 

"The  sheriff  of  Hamilton  county,  Richard  Mathers,  Esq., 
who  has  heretofore  been  appointed  by  this  court,  receiver  of 
the  assets  and  property  of  the  Ohio  Life  Insurance  and  Trust 
Company,  aforesaid,  and  has  now  the  possession  and  cus 
tody  thereof,  under  his  appointment,  now  comes  into  court 
and  makes  his  report  in  writing,  by  which  it  appears  that, 
on  Saturday,  October  30th,  last.  James  P.  Kilbreth.  claim 
irig  to  have  been  appointed  receiver  of  said  company,  under 
the  authority  of  the  circuit  court  of  the  United  States,  in 
the  7th  circuit  and  southern  district  of  Ohio,  demanded  of 
said  Mathers  the  custody  and  control  of  said  assets  and 
property,  which  he  said  Mathers  then  and  there  refused  to 
deliver  to  him;  and  afterwards,  to-wit,  on  the  first  day  of 
November,  inst.,  the  said  Kilbreth,  through  the  instru- 
mentality and  by  the  assistance  of  Nathaniel  C.  McLean, 
well  knowing  of  the  appointment  of  said  Mathers  by  thi& 
court,  and  his  right  to  act  as  receiver  in  this  cause,  have 
caused  to  be  issued  from  said  circuit  court  of  the  United 
States  aforesaid,  and  served  upon  said  Mathers,  a  rule  to 
show  cause  why  he  should  not  be  attached  for  a  contempt 
of  said  court,  for  not  delivering  up  said  assets  and  property 
aforesaid  to  said  Kilbreth:  all  which  is  a  direct  interference 
with,  and  an  attempt  tn  control  the  conduct  of  nn  officer  of 
this  court.     It  is  now  here  ordered  that  a  rule  to  show  cause 
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issue  to  said  James  P.  Kilbreth  and  Nathaniel  C.  Mcl-.€an. 
requiring  them  to  appear  before  this  court,  sitting  in  special 
term,,  on  Saturday,  the  sixth  day  of  November,  inst.,  at  ten 
o'clock,  A.  M.,  and  show  cause  whv  thev  should  not  seTerallv 
be  attached  for  a  contempt  for  interfering  with  said  Mathers 
\n  the  discharge  of  his  duties  as  receiver,  aforesaid." 

And  the  court  made  a  further  order,  to-wit: 

''The  court  orders  that  the  charges  against  said  defend- 
ants, upon  which  said  rule  is  predicated,  be  stated  in  writing, 
and  that  W.  B.  Caldwell,  Esq.  ,and  Oeorge  Hoadly,  Esq.. 
counselors  of  this  court,  be  appointed  to  prepare  the  said 
charges,  and  when  the  same  are  prepared,  that  a  copy  be  for 
warded  to  said  defendants.'* 

Thereuponi  the  following  charges  and  specifications  were 
rfirepared  and  filed,  towit: 

CHARGES    AND    SPECIFICATIONS    AGAINST    N.    C.    M'LEAN. 

Nathaniel  C.  McLean,  Esq.,  is  charged  with  having  com- 
.mitted  contempts  of  this  court,  as  follows: 

Charge  1. — By  misbehavior  as  an  officer  of  this  court. 

Specification — In  that,  being  an  attorney  of  this  court,  and 
well  knowing  that  Richard  Mathers  was  a  receiver  of  this 
court,  appointed  in  this  cause,  and  as  such,  by  order  of  thi^> 
court,  had  taken  actual  possession  of  certain  assets  and 
property  lately  owned  by  the  Ohio  Life  Insurance  and  Trust 
Company,  and  that  the  sam'e  were,  on  the  30th  day  of  Oc- 
'tober,  1858,  in  his  custody  as  such  receiver,  and  that,  in  dis- 
charge of  his  duty  as  such  receiver,  said  Mathers  had  on 
that  day  refused  to  deliver  the  same  to  one  James  P. 
Kilbreth,  who  then  made  demand  of  the  possession  thereof 
'from  him,  said  Kilbreth  claiming  to  have  been  before  then 
appointed  a  receiver  of  the  same  by  the  circuit  court  of  the 
United  States,  for  the  seventh  circuit  and  southern  district 
of  Ohio,  in  the  cause  of  James  C.  C.  Bell  et  al.  v.  The 
Ohio  Life  Ins.  and  Trust  Co.  et.  al.,  in  said  court,  pend- 
ing, he  said  Mclean  well  knowing  that  said  Mathers  had 
"been   duly   appointed   as  'rectiver   aforesaid,   and    was   then 
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acting  as  such,  did,  on  the  first  day  of  November,  1858. 
move  the  said  circuit  court  that  a  rule  issue  in  said  cause 
against  said  Mathers,  to  show  cause  why  he  should  not  be 
attached  for  contempt,  because  of  such  refusal  to  deliver 
said  assets  and  property  to  said  Kilbreth,  and  on  the  second 
day  of  November,  1858,  did  procure  such  rule  to  issue  from 
said  circuit  court,  and  is  now  prosecuting  said  Mathers  for  a 
contempt  of  said  circuit  court,  in  so  refusing  to  deliver  said 
assets  and  property  to  said  Kilbreth. 

Charge  2. — By  resistance  to  the  orders  of  this  court  in  thia 
cause. 

Specifications — In  that,  well  knowing  that  Richard  Math- 
ers had  been  appointed  in  this  cause  receiver  of  certain 
assets  and  property,  lately  owned  by  the  Ohio  Life  Insurance 
and  Trust  Company,  and  that  an  order  had  been  entered  in 
ihifi  cause,  directing  him  to  take  charge  of  the  same,  and 
hold  them  subject  to  the  order  of  this  court,  and  that,  in 
obedience  to  the  said  order,  he,  said  Mathers,  had  takea 
possession  of  said  assets  and  property,  and  was  then  in  peace- 
able possession  thereof,  he,  said  McLean,  did,  in  disregard  of 
any  resistance  to  such  order,  and  for  the  purpose  of  destroy- 
ing its  effect,  and  preventing  said  Mathers  from  holding  the 
same  in  obedience  to  said  order,  in  a  certain  cause  pending 
in  the  circuit  court  of  the  United  States,  for  the  seventh 
circuit  and  southern  district  of  Ohio,  wherein  James  C.  C 
Bell  and  others  were  complainants,  and  the  Ohio  Life  Insur- 
ance and  Trust  Company  and  others  were  defendants,  one 
James  P.  Kilbreth,  claiming  to  have  been  appointed  a  re 
ceiver  of  the  same  in  said  cause,  and  having  demanded  of 
j^aid  Mathers  that  he  deliver  up  possession  ^hereof  to  said 
Kilbreth,  and  said  Mathers  having  refused,  did  move  said 
circuit  court,  on  November  1.  1858.  that  a  rule  issue  against 
said  Mathers  that  be  show  cause  why  he  should  not  be  at- 
tached for  contempt  in  refusing  to  deliver  the  possession  of 
the  same  to  said  Kilbreth;  and,  on  November  2d.  1858, 
did  procure  the  issuing  and  service  of  said  rule,  and  is  now 
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prosecuting  said  Mathers  in  said  circuit  court,  as  for  a  con 
tempt  of  that  court  in  such  refusal. 

CHARGE  AND  SPBCIPICATIOMS    AGAINST  J.   P.   KILBRETH. 

James  P.  Kilbreth  is  charged  with  a  contempt  of  this  court, 
as  follows,  to-wit: 

Charge. — Resistance  to  the  orders  of  this  court  in  this 
^•ause. 

Specifications. — In  that,  well  knowing  that  Richard  Mathers 
had  been  appointed  by  this  court  a  receiver  of  certain  assets 
and  property  lately  owned  by  the  Ohio  Life  Insurance  and 
Trust  Company,  in  this  cause,  and  that  an  order  had*  been 
entered  directing  him  to  hold  the  same,  subject  to  the  order 
of  this  court,  and  that,  as  such  receiver,  he  was  in  posses- 
«!ion  of  said  assets  and  property,  under  said  order,  he  did,  on 
the  30th  day  of  October,  1858,  for  the  purpose  of  resisting 
the  carrying  out  of  said  order  and  destroying  its  effect,  de 
mand  possession  of  the  said  assets  and  property  from  said 
Mathers,  and  did  then  endeavor  to  procure  said  Mathers,  in 
disregard  of  said  order,  to  deliver  the  same  to  him. 

ANSWER    OF   N.  C.  m'LEAN. 

N.  C.  M'Lean  respectfully  represents,  in  the  matter  where- 
in he  18  charged  with  having  committed  contempt  of  this 
court:  1.  "By  misbehavior  as  an  officer  of  this  court;"  2. 
"By  resistance  to  the  orders  of  this  court  in  this  cause;" 
that  said  chargcj*  are  wholly  without  foundation,  and  are 
unsustained  by  the  specifications  set  forth  under  each  charge; 
and,  were  not  the  charges  of  so  serious  a  nature,  he  would 
content  himself  with  this  simple  denial;  but  as,  although 
they  are  entirely  unsustained  by  the  specifications,  yet,  as 
they  are  aimed  at  his  professional  standing,  which  he  most 
highly  values,  he  deems  it  but  simple  justice  to  himself  that 
the  court  should  be  fully  advised  in  the  premises,  in  oi*der 
that  the  said  charges  may  be  treated  with  the  reprehension 
they  deserve. 

Respondent  admits  that  he  is  an  attorney  of  this  conrt. 
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and,  under  the  laws,  amenable  for  his  professional  condnci 
in  anj  matter  wherein  he  acts  as  an  attomej  of  this  court. 
He  further  admits  that  he  has  swn  a  certified  copv  of  an 
order  appointing  the  sheriff  of  Hamilton  county  receiver  in 
this  cause,  and  that  he  has  been  informed,  and  believes  that 
the  assets  of  the  Ohio  Life  Insurance  and  Trust  Company, 
remaining  in  their  late  banking  house,  had  been  taken  pos- 
session of  under  said  order,  prior  to  the  30th  day  of  October, 
1858,  and  he  further  admits  that  he  knew,  from  the  report 
of  James  P.  Kilbreth,  receiver,  appointed  by  the  cin-uii 
court  of  the  United  States  for  the  southern  district  of  Ohio,. 
in  the  case  of  James  C.  C.  Bell  et  al.  v.  The  Ohio  Life  Ins.  and 
Trust  Co.  ct  al.,  pending  in  that  court;  that  on  the  30c h  day 
of  October.  1858,  he  had  demanded  of  Richard  Mathers  the 
assets  in  his  possession  belonging  to  the  Ohio  Life  Insurance 
and  Trust  Company,  and  that  the  said  Mathers  refused  to 
deliver  to  him  the  said  assets;  and  this  respondent  further 
admits  that  he  did  make  a  motion  to  the  circuit  court  of  the 
^'nitcd  States  for  the  southern  district  of  Ohio,  that  a  rule 
issue  against  the  said  Richard  Mathers  and  others,  to  show 
cause  why  they  should  not  be  attached  for  contempt  in  dis 
obeying  the  orders  of  said  court  before  that  time  made,  in 
regard  to  the  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company,  and  that  thereupon  such  rule  was  issued. 

Your  respondent,  in  admitting  the  knowledge  of  the  facts, 
and  of  his  action  in  the  premises,  expressly  denies  that  he- 
acquired  any  of  such  knowledge,  or  took  such  action  in  bli' 
profesfional  capacity  as  an  attorney  of  the  superior  court  of 
Cincinnati,  and  would  now  respectfully  show  to  the  court  lii- 
wbat  manner  and  bv  what  authoritv  he  has  acted  in  the 
premises,  in  order  that  it  may  clearly  appear  how  groundles.^ 
are  the  chargf-s  made  against  him. 

Your  respondent  represents  that,  by  regular  license,  he  is- 
a  practicing  attorney  and  counselor  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Ohio,  and" 
he  herewith   prefients  the  evidence  thereof,  in  the  certified 
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copy  from  the  records  of  said  court,  marked  exhibit  **A;"* 
and  that  in  his  professional  capacity,  together  with  Henry 
Starihery,  he  was  retained  by  the  firm  of  Bell  &  Grant,  of 
Lond(»n,  and  by  them  instructed  to  prosecute  a  claim  which 
was  then  in  judgment,  in  their  favor  against  the  Ohio  Life 
Insurance  and  Trust  Company.  Under  their  instructions  a 
bill  was  filed  on  the  chancery  side  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Ohio,  wherein  Jas. 
C.  C.  Boll  et  al.  are  complainants,  and  the  Ohio  Life  Insur- 
ance and  Trust  Company  et  at.  are  defendants,  which  bill 
was  signed  as  counsel  by  Henry  Stanbery  and  this  respondent, 
a  copy  whereof  Is  hereto  attached,  marked  exhibit  '*6.'' 

Your  respondent  further  shows  that  one  of  the  prayers  of 
^aid  bill  was  for  the  appointment  of  a  receiver  to  take  the 
T>OB«e8sion  of  the  assets  of  the  said  defendants,  the  Ohio  Life 
Insurance  and  Trust  Company,  and  the  granting  a  prelim- 
inary injunction,  and  that  after  service  of  process  of  sub- 
pena,  and  notice  of  application  therefor  (the  evidence  of 
both  of  which  facts  is  hereto  attached,  marked  exhibit  '^C") 
the  judges  of  the  said  circuit  court  of  the  United  States, 
after  a  hearing,  made  an  order  granting  an  injunction  re- 
straining the  defendants  in  said  cause  from,  in  any  manner, 
diaposing  of  said  assets,  and  ordering  them  to  retain  the  pos-. 
session  thereof  until  the  further  order  of  the  court;  and 
your  respondent  represents  that,  at  the  date  of  said  order, 
the  said  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company  were  in  the  possession  and  under  the  control  of  the 
defendants  so  ordered  to  retain  them  in  possession.  A  copy 
of  said  order  is  hereto  attached,  marked  exhibit  "D.*' 

And  your  respondent  further  represents  that  the  said  order 
made  was  prior  to  the  order  of  this  court  appointing  a  re- 
ceiver, and  that  the  said  circuit  court,  prior  to  the  motion 
for  the  rule  against  said  Mathers,  hereinafter  stated,  had, 
after  full  bearing,  decided  that,  by  means  of  said  order,  they 
had  acquired  exclusive  jurisdiction  over  said  assets,  and  this 

♦The  exhibftf  are  omitted  from  this  report,  as  they  are  not  necessary 
to  a  full  understanding  of  the  case.— Ren 
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respondent  alleges  and  fully  believes  that  said  jurisdiction  was 
$<o  vested  in  said  circuit  court. 

Your  respondent  further  shows  that,  subsequently,  and 
after  full  argument  and  due  deliberation,  the  said  circuit 
court  of  the  United  States,  on  the  —  day  of  October,  1858. 
made  another  order  in  said  cause,  wherein  they  appointed 
James  P.  Kilbreth  receiver^  and  commanded  the  defendants 
and  all  other  persons  to  deliver  to  the  said  Kilbreth,  receivei, 
any  and  all  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company  in  their  possession,  a  copy  of  which  is  hereto  attached 
marked  exhibit  ''E." 

Your  respondent  further  shows  that  the  said  Kilbreth 
qualified  as  receiver  under  the  order  of  said  court,  as  appears 
by  a  certified  copy  from  the  records  of  said  court,  marked 
exhibit  "P." 

Your  respondent  further  shows  that  the  said  receiver, 
Kilbreth,  in  the  performance  of  his  duty,  and  under  the- 
orders  of  said  court,  endeavored  to  get  the  possession  of  said 
assets,  and  made  a  demand  therefor,  among  others,  on  Rich 
ard  Mathers,  exhibiting  to  him  his,  the  said  Kilbreth'^, 
authority  as  receiver  from  the  said  circuit  court  of  the  United 
States;  but  the  said  Richard  Mathers,  refusing  to  obey  the 
order  of  the  said  court,  then  exhibited  to  him,  declined  to  de 
liver  to  the  said  receiver,  Kilbreth.  the  assets  of  the  said 
Ohio  Life  Insurance  and  Trust  Company,  in  his  possession, 
all  of  which  appears  from  a  certified  copy  of  said  receiver's 
report,  hereto  attached,  marked  exhibit  "G." 

Your  respondent  further  shows  that,  upon  the  coming  in 
of  the  report  of  the  said  receiver,  he,*  in  his  professional 
capacity  as  counsel  for  the  complainants  in  the  said  cause  of 
James  C.  C.  Bell  et  al.  v.  The  Ohio  Life  Ins.  and  Trust  Co.  et 
a!.,  in  the  said  circuit  court,  after,  in  open  court,  reading  the 
enid  report,  without  comment,  moved  the  court  to  issue  a 
rule  against  the  various  parties  nluned  in  said  report,  to 
show  cause  why  they  should  not  be  attached  for  contempt, 
in  disobeying  the  orders  of  that  court  in  regard  to  the  asseta 
of  the  said  Ohio  Life   Insurance  and  Trust  Company;  and 
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thereupon,  the  court  took  the  said  motion  under  considera- 
tion, and  the  next  day  granted  the  same,  and  ordered  this 
respondent  to  draw  up  the  entr\'  for  record;  and  thereupon, 
in  obedience  to  the  order  of  said  court,  this  respondent  did 
draw  up  an  entry,  and  submitted  the  same  for  the  considera- 
tion of  the  court,  which  said  entry,  after  examination,  was 
approved  by  the  court,  and  the  clerk  thereof  ordered  to  record 
the  same,  a  certified  copy  whereof  is  hereto  attached,  marked 
exhibit  '^H." 

Respondent  further  shows  that,  under  the  order  aforesaid, 
a  rule  issued  against  Richard  Mathers  and  others  to  show 
eause  why  they  should  not  be  attached  for  conrtempt,  in  dis- 
obeying the  orders  of  the  said  circuit  court,  which  rule  is 
new  pending  for  argument  before  said  court,  and  this 
respondent  has  been  professionally  engaged,  as  aforesaid,  in 
pressing  said  rule,  and  he  now  respectfully  avows  his  inten- 
tion to  continue  to  press  said  rule,  according  to  the  best  of 
his  ability. 

Thifi  respondent  would  now  respectfully  represent  to  the 
court  that,  in   all   these  proceedings,   he   has  done   nothing 
meriting  the  censure  of  this  court,  either  as  an  oflBcer  thereof 
or  as  a  private  individual,  but  that  in  all  the  matters  and 
things,  hereinbefore  set  forth,  he  has  acted  in  his  professional 
capacity  as  an  attorney  and  officer  of  the  circuit  court  of  the 
United  States,  for  the  southern  district  of  Ohio,  and  is  an- 
swerable alone  to  that  court  in  such  capacity  for  the  correct- 
ness of  bis  conduct,  and  he  respectfully  denies  the  power  of 
this  court  to  regulate  or  control  his  professional  conduct  in 
paid   court;  and   that  while  he  has  always  heretofore   been 
ready  to  submit  with  cheerfulness  to  the  order  of  this  court 
in  regard  to  his  professional  conduct  here,  and   will,  always 
continue  so  to  do,  so  long  as  he  remains  professionally  con 
nected   with  the  court,  he  yet  feels  it  to  be  his  imperative 
duty,  with  equal  readiness,  respectfully  to  resist  any  attempt 
to  control  his  professional  conduct  in  another  jurisdiction. 

Tbi«   respondent   further   represents   that   all   that   he   has 
done  in  tbo  premises  has  been  in  the  conscientious  perform- 
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ance  of  his  dutv  as  an  attorney  in  the  circuit  court  of  the 
United  States,  and  without  anv  intention  to  commit  a  con- 
tempt  of  this  court,  or  of  its  orders/  or  process,  and  he,  there- 
fore, prays  that  the  rule  against  him  may  be  discharged. 

N.  C.  M'LEAK. 

ANSWER    OF    J.    P.    KILBRETH. 

James  P.  Kilbreth,  who  has  been  served  with  a  rule,  in 
the  above  entitled  case,  to  show  cause  why  he  should  not 
be  "attached  for  the  contempt  of  court,  for  interfering  with 
Richard  Mathers,  an  officer  of  this  court,  in  the  discharge  of 
his  duties  as  receiver  in  the  above  stated  action,"  herebv 
reserving  and  saving  to  himself  all  objections  to  the  jurisdic 
tion  of  this  court  to  proceed  against  him,  herein,  and  also  lo 
the  want  of  any  legal  or  proper  charges  filed  against  him  herein 
and  for  the  manifest  defect  and  generality  of  the 
charges  that  have  been  filed  against  him — for  answer  to  thr* 
said  charges  and  specifications,  so  filed  herein  against  him, 
says:  That  he,  this  respondent,  the  said  James  P.  Kilbreth. 
has  not  resisted  the  order,  nor  any  order  of  this  honorable 
court,  made  in  the  above  entitled  cause,  nor  has  this  respon- 
dent resisted  any  order  whatever  of  this  honorable  court,  and 
so  this  respondent  says  he  is  not  guilty  of  resistance  to  the 
orders  of  this  court  in  this,  the  above  entitled  cause. 

In  answer  to  the  specification  of  the  above  general  charge 
of  "resistance,"  this  respondent  says:  That  by  an  order  of 
the  circuit  court  of  the  United  States  of  America,  for  the 
seventh  circuit  and  southern  district  of  Ohio,  made  on  the 
28th  day  of  October,  1858,  in  the  case  of  James  C.  C.  Bell 
et  al.  v.  The  Ohio  Life  Insurance  and  Trust  Co.  and  others, 
then  pending  in  the  said  circuit  court,  he,  this  respondent, 
was  appointed  a  receiver  to  take  the  possession  of  all  and 
j*ingular  the  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company,  and  the  property  of  said  company,  both  real  and 
pergonal,  by  whatsoever  name  the  same  may  be  known  and. 
wheresoever  situated,  including  all  moneys,  rights,  choses 
in  action,  t-videncos  of  debt,  all  books,  papers  and  accounts; 


r 


NOVEMBER  TERM,  1858.  36* 


Spinning  ft  Brown  v.  O.  L.  I.  ft  T.  Co.— In  matter  of  Contempt. 


and  by  the  said  order  the  said  receiver  was  required,  before 
entering  upon  the  duties,  to  take  an  oath  and  give  a  bond 
as  in  said  order  set  forth,  a  copy  of  which  said  order  is  hereto 
attached  and  made  a  part  thereof;  that  he,  this  respondent 
<!id  take  the  said  oath  and  give  the  said  bond,  as  required 
by  the  said  order  of  the  said  circuit  court.  That,  afterward, 
on  the  thirtieth  (30th)  day  of  October,  A.  D.  1858,  in  op«*n 
daylight,  in  the  sheriff's  office  wlierein  were  present,  at  the 
rime,  several  of  the  deputies  of  said  Mathers,  the  sheriff  and 
said  receiver,  he,  this  respondeni,  without  violence,  without 
using  threats  of  any  kind,  simply  demanded  of  him,  the 
said  Mathers,  after  having  first  exhibited  to  the  said  Mathers 
a  copy  of  the  said  order  of  said  circuit  court,  the  assets  of  said 
Ohio  Life  Insurance  and  Trust  Company,  then  in  his,  said 
Mathers,  hands — and  to  such  demand  the  said  Richard  Mathers 
replied  as  follows: 

'']  bold  assets  of  the  Trnst  Company  in  my  hands  as  re 
ceiver,  under  an  order  of  the  superior  court  of  Cincinnati,  and 
do  not  feel  willing  to  give  them  up.*' 

That  this  respondent  in  like  manner  made  demand  upon  div- 
ers other  persons,  whom  he,  this  respondent,  believed  to  have 
had  any  of  the  said  assets  in  their  hands,  and  then,  on  the  first 
day  of  November,  A.  D.  1858,  the  respondent  made  a  written 
report  of  all  of  the  demands  aforesaid,  and  the  answers  given 
thereto,  (including  the  said  demand  upon  the  said  Mathers, 
and  his  answer  thereto),  to  the  said  circuit  court,  and  did  noth- 
ing further  therein. 

Neither  did  he,  this  respondent,  through  the  instrumentality 
and  bv  the  assistance  of  baid  Nathaniel  C.  McLean,  nor  by 
any  person  or  persons,  or  in  any  other  manner,  cause 
to  be  issued  from  the  said  circuit  court,  and  served, 
a  rule  upon  said  Mathers,  as  is  charged  in  the  amendment 
to  the  «»aid  specification,  but  all  he.  the  respondent,  did 
in  the  premises,  was  to  make  the  said  true  and  within  report 
of  what  he  had  done  in  the  discharge  of  his  duties  as  such 
ft  reiver 

And  this  respondent  says  it  Is  oot  true  that  he.  in  any  man 
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ner,  resisted  the  said  Mathers,  in  the  discharge  of  his,  the  said 
Mathers,  duties  and  office  of,  and  a^  said  receiver.  Nor 
did  he,  this  res{>ondent,  endeavor  to  procure  the  said 
Mathers  to  disregard  the  order  of  this  honorable  court,  but 
all  that  he,  this  respondent,  did  to  said  Mathers,  was 
to  make  the  said  demand  of  the  said  assets,  as  aforesaid.  Nor 
did  he  seek  to  terrify  the  said  Mathers  by  said  demand,  nor 
was  it  made  in  such  manner  as  would  terrify  the  said  Mathers^ 
or  any  other  man;  nor,  in  fact,  was  the  said  Mathers,  by  sucb 
demand,  as  this  respondent  believes,  terrified,  nor  in  any  other 
manner  prevented  from,  or  resisted  in  carrying  into 
effect  any  orders  of  this  honorable  court.  Nor  had  he,  this 
respondent,  in  making  such  demand,  purpose  or  design,  to  re- 
sist or  interfere  with  said  Mathers,  in  carrying  out  or  obeying 
anv  order  of  this  honorable  court. 

And  this  respondent  respectfully  submits  that,  even  if  he, 
the  said  respondent,  had  any  such  purpose,  which  he  denies, 
since  he,  the  said  Mathers  was  not  resisted  or  interfered  with 
as  aforesaid,  by  such  demand,  he,  this  respondent,  can  not  be 
yjimished  by  this  honorable  court  for  having,  or  entertaining 
a  mere  purpose  or  intention,  which  he  did  not  carry  into  effect ; 
and  he,  the  said  respondent,  says  that  he  has  not  in  anything 
lie  has  done,  had  any  intent  to  treat  with  disrespect  or  con- 
tempt this  honorable  court,  or  any  order  made  by  it — but 
bis  only  intent  and  design  has  been  to  discharge  his  duties 
as  said  receiver.  JAS.  P.  KILBRETH. 

Henrv  Stanberv,  for  N.  C.  McLean. 
Haines,  Todd  &  Lytle,  for  J.  P.  Kilbreth. 

Storer,  J.  A  rule  having  issued  against  the  defendants 
lo  show  cause,  whv  thev  should  not  be  attached  for  diso- 
beying  an  order  of  this  court,  and  interfering  with  its  officer, 
acting  in  the  legal  exercise  of  his  duty,  they  have  appeared 
and     answered  the  charge   which  was    specifically  stated,  as 
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required  by  law,  ob  the  return  of  the  rule;  and  have  been  fuUy 
heard  by  their  counsel. 

The  determination  of  the  questions  involved,  mu»t  depend 
upon  the  facta  disclosed  by  the  rule,  and  they  are  briefly 
these: 

On  the,  14th  day  of  October  last.  Spinning  and  Brown,  who 
are  creditors  of  the  Ohio  Life  Insurance  and  Tiust  Company, 
filed  their  petition  in  this  court,  making  the  conip)any,  with 
their  assignees,  defendants.  Subpoenas  were  Immedi- 
ately issued,  returnable  on  the  25th  of  the  same 
month,  and  served  upon  the  defendants  on  the  21st.  On 
the  18th  the  following  order  was  entered:  '*And  now  the 
plaintiffs  come,  and  move  the  court  to  appoint  a  receiver  in 
this  cause,  and  having  given  to  the  defendants  written  notice 
that  this  motion  would  be  made,  and  the  defendants  interpos- 
ing no  objections  to  the  court  making  the  appointment,  but 
reserving  the  right  to  controvert  the  allegations  in  the  petition 
which  impeach  their  integrity,  the  court,  for  the  purpose  of 
preserving  the  proi>erty  in  the  hands  of  the  defendants,  now 
appoint  the  sheriff  of  Hamilton  county  receiver,  and  direct  him 
to  take  charge  of  said  property,  and  hold  the  same  subject  to 
the  order  of  this  court,  until  this  court  shall  be  advised  whom 
to  appoint.'* 

Under  this  appointment,  the  receiver  took  actual  possession 
of  the  assets  of  the  company,  then  under  the  control  of  the 
trustees,  who  surrendered  the  same  to  him,  and  immediately 
reported  the  fact  to  this  court,  with  a  schedule  of  all  the  prop- 
erty in  his  hands. 

While  this  property  was  thus  in  his  custody,  the  defendant 
Kilbreth,  who,  it  is  admitted,  was  advised  of  the  order  of  this 
court,  appointing  the  sheriff  our  receiver,  demanded  of  him 
the  property  sequestrated,  under  a  claim  that  he  had 
received  a  similar  appointment  from  the  circuit  court 
of  the  United  States  for  the  seventh  circuit  and  southern  dis 
trict  of  Ohio,  in  a  suit  pending  in  that  forum  against  the  Ohio 
Life  Insurance  and  Trust  Companv.  and  others,  wherein  Bell 
&  Grant  are  plaintiffs.    The  demand  was  not  complied  with  by 
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the  receiver  of  thi«  court,  who  iuformed  Kilbreth  he  was  act- 
ing as  our  officer,  and  should  be  governed  by  our  decree. 

After  this  demand  and  refusal,  Kilbreth  reported  the  sinii*- 
to  the  United  States  court,  and  on  the  2nd  day  of  NovembtT 
last,  the  defendant  McLean,  who  is  also  an  attorney  of  this 
<ourt,  as  well  as  of  the  circuit  court,  moved  the 
latter  tribunal  that  a  rule  should  be  issued  agniiis! 
the  receiver  of  thi*  court  to  show  cause,  why  he  should  not  bt* 
attached  for  a  contempt,  for  not  delivering  to  Kilbreth  tbt* 
property  in  his  hands.  At  the  titue  this  motion  was  made  by 
McLean  he  well  knew  that  this  court  had  appointed  their  re- 
<:'eiver,  and  he  was  then  retaining  the  custody  of  the  property  as 
our  officer. 

A  rule  was  accordingly  issued,  and  the  receiver  of  this  court 
has  been,  very  summarily,  brought  before  another  tribunal, 
where,  it  is  claimed,  he  is  subject  to  whatever  order  may  there 
be  entered. 

It  will  be  readily  perceived,  that  a  State  court  and  the  liigh 
est  judicial  power  in  the  Union  are  in  direct  contlict.  Tlir 
integrity  of  this  forum,  as  a  part  of  the  sovereignty  of  Ohiii. 
the  validity  of  their  decisions,  their  right  to  adjudicate  mattery 
submitted  by  litigants,  their  authority  to  issue  process  for 
the  protection  of  their  officers  in  the  performance  <if 
♦heir  duties,  are  directly  involved.  We  feel,  we  trust, 
the  importance  of  the  questions  before  us,  and  whiii- 
we  yield  to  none  in  our  veneration  for  that  court  which 
has  so  long,  and  and  so  ably  illustrated  the  judicial  char 
acter,  we,  nevertheleea,  must  be  permitted  to  vindicate  within 
our  own  peculiar  jurisdiction  what  we  understand  to  t>e  our 
appropriate  functions.  On  this  ground  we  are  alike,  independ- 
ent of  the  courts  of  the  United  States,  as  they  are  of  the  State 
tribunals.  Neither  can  claim  superiority,  nor  infer  even 
infallibilitv. 

If,  as  was  said  by  the  eminent  judge,  in  the  Rosetta  case, 
6  McLean,  362;  'it  has  been  considered  as  no  degradation  by 
the    supreme    court    to  follow    the    established    constrnction 

of  the  local  laws,  by  the  courts  of  the  States."  we  think  ft 
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can  not  be  regarded  as  an  assuinption  of  power  in  a  State 
court,  if  they  claim  to  expound  their  code  of  practice,  and  de- 
termine its  proper  construction. 

The  defendants  claim  the  rule  should  be  discharged: 

First,  Because  this  court  has  no  power,  under  the  statute  to 
punish  contempts  like  this  In  a  summary  way. 

Secondly,  Because  the  acts  charged  do  not  constitute  what 
the  law  denominates  a  contempt. 

Thirdly,  That  the  circuit  court  had  first  obtained  jurifidie- 
tion  over  the  case,  and  appointed  Kilbreth  their  receiver;  that 
they  had  allowed  an  injunction  to  restrain  the  assignees  of  the 
Ohio  Life  Insurance  and  Trust  Company  from  transferring 
the  property  now  in  the  possession  of  our  receiver,  before  he 
was  appointed. 

It  is  admitted  the  petition  was  filed  in  the  circuit  court  on 
the  16th  October.  Process  was  issued  thereon  returnable  to 
the  1st  December  following,  which  was  served  on  the  same 
day.  On  the  18th  October,  that  court  entered  the  following 
order: 

•*Bell  &  Grant  v.  Ohio  Life  Insurance  and  Trust  Company. — 
On  the  motion  of  plaintiff  the  court  do  order  that  an  injunc 
tion  issue  to  said  trustees  and  said  assignees,  ordering  and 
directing  them  to  stay  further  proceedings  with  respect  to  the 
a^ets  of  said  corporation,  and  to  hold  the  same  subject  to  the 
further  order  of  this  court,  and  the  application  for  receiver 
is  continued  until  next  Saturday." 

On  the  28th  October,  the  defendant,  Kilbreth,  was  appointed 

receiver. 

On  the  first  point,  we  have  no  doubt  of  our  authority  under 
the  first  section  of  the  act  of  Feb.  24.  1834,  Swan.  188,  to 
punish  in  a  summary  manner  any  "disobedience  or  resistance 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  command'' 
which  mav  have  been  made,  and  entered  upon  our  journal. 
The  language  of  the  statute  is  clear  and  unequivocal,  and  if 
no  such  power  had  been  conferred  expressly,  we  should  hold, 
it  was  nevertheless  inherent  in  this  court  as  a  part  of  its 
original    constitution,  indispensable    to    the    proper    perform 
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ance  of  its  duties,  and  without  the  possession  of  which  its  juris- 
diction could  never  be  vindicated. 

To  avoid  the  abuse  of  this  power,  not  to  impart  the  power 
itself,  we  suppose  the  law  referred  to  was  parsed.  We  find 
it  is  but  a  transcript,  with  but  few  alterations,  from  the  act 
of  Congress  of  March  2,  1831,  Brightly'e  Digeet,  189,  the  first 
iection  of  which  provides  the  same  remedy  in  the 
same  words.  Indeed,  it  would  seem  the  defendants  can  nut 
be  permitted  to  deny  the  right  of  this  court  to  proceed  under  a 
statute,  for  what  is  alleged  to  be  a  disobedience  of  their  order, 
when  the  tribunal,  under  which  they  are  acting,  on  a  precisely 
similar  law,  have  assumed  the  authority  to  deal  very  summarily 
with  an  ofQcer  of  this  court. 

A  denial  of  our  legal  ability  to  proceed,  is  virtually  a  denial 
of  the  power  of  the  circuit  court.  Such  a  conclusion  we  be- 
lieve  the  defendants  would  wish  to  avoid,  and  we  will  save 
them  from  the  dilemma  by  admitting  the  construction  claimed 
by  the  federal  co\irt. 

The  second  objection  to  the  rule,  depends  for  its  validity,  on 
the  question,  whether  a  contempt  has  been  committed. 

To  understand  this  question  clearly,  it  is  proper  to  refer  to 
the  parties,  and  ascertain  what  are  the  duties,  and  privileges 
of  a  receiver;  how  his  acts  are  to  be  controlled,  as  well  as  the 
manner  in  which  he  is  to  be  protected. 

First.  He  is  an  officer  of  the  court,  and  his  possession  is 
that  of  the  court.  The  property  sequestrated  is  a  fund  under 
the  sole  control  of  the  court,  who  alone  can  order  its  distribu- 
tion, and  if  necessary,  its  investment.  3  Daniels'  Chan.  P.  & 
P.  1983;  9  Vesey,  335,  Angel  v..  Smith;  Edwards  on  Receivers, 
3:  and  7  Paige,  513.  Noe  v.  Gibson. 

Secondly.  It  must  follow  that  any  attempt  to  interfere  with, 
or  disturb,  the  possession  of  their  officers,  directly  questions 
the  power  of  the  court  to  appoint  him;  as  well  am  their  right 
to  the  custody  of  the  property,  of  which  he  is  the  curator.  The 
Hame  rule  applies  in  such  a  case,  as  obtains  when  sheriffs, 
trustees,  or  masters  in  chancery,  under  a  judicial  order,  have 
been  invested  with  tiie  control  of  property  pending  a  litigation. 
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The  power  to  protect  the  agent  necesfiarily  results  from  the 
power  to  appoint  him. 

Hence  it  was  settled  by  Lord  Eldon,  in  Angel  v.  Smith,  9 
Vesey,  336,  "that  it  is  contempt  of  court  to  disturb  sequestra- 
tors," and,  therefore,  "no  suit  would  be  permitted  by  a  third 
party,  to  be  brought  against  the  officer,  or  the  possession, 
without  leave."  The  ground  of  this  objection  is  that  a  court 
of  equity  will  not  permit  itself  to  be  made  a  suitor  in  any 
other  court;  for  it  is  very  clear,  if  its  receiver  can  be  com- 
pelled to  answer  to  another  tribunal,  its  jurisdiction  over  the 
subject  is  directly  controlled,  its  functions  virtually  smstained. 
Story's  Eq.  Juris,  sec.  833  and  sec.  891;  1  Keen  749,  Chalie  v 
Pickering. 

The  principle  referred  to  is  very  fully  stated  by  Vice  Chan- 
cellor Wigram  in  Evelyn  v.  Lewis,  3  Hare,  474,  where  an  in- 
junction was  granted  to  restrain  a  party  from  proceeding 
against  a  receiver  by  suit  at  law.  "He  represents  the  in- 
terests of  all  the  parties  in  the  property,  and  it  is  his  duty, 
therefore,  to  protect  it  for  all  who  claim,  an  interest,  how- 
ever various,  conflicting,  or  involved  in  doubt  their  interests 
may  be."  1  Jac.  and  Walk.  176,  Brooks  v.  Greathed;  2  Ball 
and  B.  55,  Hutchinson  v*  Lord  Massarene;  2  Swan.  125,  Davis 
v.  Duke  of  Marlborough;  1  Hogan,  234,  Delaney  v.  Mansfield; 
1  Hogan,  171,  Fitzpatrick  v.  Eyre. 

The  English  rule,  so  fully  stated  in  the  oases  to  which  we 
have  referred,  has  been  followed,  to  the  largest  extent,  in  the 
American  courts.  3  Paige,  199,  matter  of  Heller;  5  do.  489. 
matter  of  Hopper;  7  do.  513,  Noe  v.  Gibson;  8  do.  388,  Parker 
V.  Browning;  9  do.  372,  Albany  City  Bank  v.  Schermerhorn;  1 
Clarke's  Chan.  297,  same  case. 

In  the  late  case  of  Taylor  et  al.  v.  Carry  1,  20  Howard,  594, 
the  supreme  court  of  the  United  States  say,  "the 
English  courts  take  efficient  measures  to  maintain  their  control 
over  the  property  within  their  custody,  and  support  their 
officers,  defending  it  with  firmness  and  constancy.  The 
court  of  chancery  does  not  allow  the  possession  of  its  re- 
ceiver, sequestrator,  or  custodee.  to  be  disturbed  by  a  party. 
24 
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whether  claiming  by  title  paramount,  or  under  the  right  which 
they  were  appointed  to  protect;  as  their  possession  ifi  the  pos- 
session of  the  court.  " 

The  question  then  arises,  what  is  an  interference  with,  or  dis- 
turbance of,  the  possession  of  a  receiver.  We  have  already 
seen,  that  an  action  of  ejectment,  or  any  suit,  the  judgment 
in  which  may  affect  the  custody  of  the  property  sequestrated, 
is  never  permitted.  Neither  would  it  be  competent  for  a 
creditor  to  litigate  his  claim  by  any  legal  proceedings  against 
the  receiver;  every  such  question  being  determined  by 
the  court,  through  the  intervention  of  a  master.  Such 
proceedings,  if  allowed,  would  defeat  the  object  for 
which  the  officer  was  appointed,  and  deprive  the  court 
of  their  control  over  the  funds  in  his  hand,  as  their  cus- 
todian. It  would  be  a  denial  of  their  right  to  distribute  the 
fund  itself,  and  thus  complicate  the  litigation,  by  the  intro- 
duction of  new  elements.  Justice,  tardy  as  it  too  often  is, 
would  be  still  longer  postponed,  if  perchance  it  could  ever  be 
properly  administered. 

In  the  case  before  us,  an  attorney  of  this  court,  with  full 
knowledge  of  its  order  appointing  a  receiver,  and  that  the  fund 
in  controversy  had  been  taken  into  his  possession,  has,  upon 
his  motion  in  another  tribunal,  obtained  the  allowance  of  a 
rule  which  has  been  issued  and  served  upon  an  officer  of  this 
court,  requiring  him  to  show  cause,  why  he  should  not  be  at- 
tached for  not  delivering  over  to  another  defendant,  who  alleges 
that  he,  too,  is  a  receiver,  the  possession  of  the  property,  now 
under  his  control,  by  virtue  of  our  order. 

Mr.  McLean,  the  attorney,  and  Mr.  Kilbreth,  the  alleged 
receiver,  are  thus  endeavoring  to  obtain,  through  the  process  of 
the  federal  court,  that  which  they  could  not  acquire  by  the 
action  of  replevin  or  through  the  instrumentality  of  an  injunc- 
tion, and  its  subsequent  writ  of  sequestration.  Neither  of 
these  remedies  would  be  permitted,  as  the  circuit  court  is  ex- 
pressly forbidden  by  law  the  allowance  of  the  latter,  to  stay 
the  order  of  a  State  tribunal,  and  it  would  be  a  legal  anomaly, 
if  the  former,  under  the  circumstances  before  us,  should  be 
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adopted.       He  must  be  a  bold  man  wl^o  would  hazard  6ucb 
an  experiment. 

The  rule,  thus  issued,  has  been  served;  and  the  receiver  of 
this  court  is  before  the  circuit  court,  to  offer  an  excuse,  why 
he  has  not  delivered  to  Kilbreth  the  property  confided  to  him 
418  our  officer.  The  power  of  that  officer  is  thus  questioned, 
and  our  authority  to  appoint  him  practically  denied, 
not  only  by  the  defendants,  but  by  the  tribunal  they 
have  invoked  to  aid  them;  a  tribunal,  having  no  supervisory 
or  appellate  jurisdiction  over  our  decrees;  to  which  we  are, 
in  no  way»  responsible,  and  with  whom  we  have,  at  least  in 
common,  the  largest  concurrent  jurisdiction  over  the  subject  in 
controversy. 

In  this  view  of  the  case,  we  can  not  separate  the  defendants; 
^oth  were  informed  of  the  order  of  this  court  assuming  the 
control  of  the  fund  in  controversy,  before  the  one  was  appointed 
receiver  in  the  federal  court,  or  the  other  had  taken  any  steps 
TO  procure  the  demand  to  be  made  upon  our  officer,  or  the 
subsequent  rule  to  compel  him  to  deliver  up  the  property  in 
bis  hands,  or  be  attached  for  a  contempt. 

Both  have  moved  in  the  matter  to  effect  a  common  purpose; 
both  have  challenged  the  validity  of  our  order,  and  are  now 
attempting,  through  the  summary  powers  of  attachment, 
to  dliaturb  and  interfere  with  what  we  alone  have  in 
custody;  and  thus,  instead  of  a  direct  appeal  by  any 
ordinary  legal  remedy — if  such,  indeed,  can  exist — there  is  an 
effort  to  control,  through  imprisonment,  or  whatever  pun- 
ishment might  be  imposed  upon  our  receiver,  the  transfer  of 
property  which  is  in  his  possession  as  the  mere  bailee  of  ih«8 
court. 

In  every  case  where  an  action  at  law,  or  a  suit  in  chancery, 
under  similar  circumstances,  should  be  Instituted,  there  "^an 
be  no  doubt  but  all  the  parties  implicated  In  the  ppomotion 
of  the  suit  or  action  are  amenable  to  the  court  whose 
orders  or  decrees  are  disobeyed.  There  is  no  Immunity  for 
ihe  counsel  here,  for  he  is  charged  with  a  knowledge  of  the 
order  of  this  court,  and  is  bound  fo  respect  and  obey  It  until 
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it  ifi  reverBed.  If  he  advised  any  proceeding  in  conflict 
with  it — if,  by  his  instramentality,  such  proceeding  is  in- 
stituted, and  by  his  professional  aid  it  is  afterward 
carried  forward  or  deferaded,  he  is  equally  subject  to  our 
legal  censure,  with  the  plaintiff  in  whose  name  such  pro- 
ceeding is  brought,  and  who  claims  to  be  benefited  by  ite  in- 
stitution. 

And  it  can  not  be  said  that  if  the  tribunal  appealed  to  by 
the  defendants  was  one  of  independent  jurisdiction,  they 
{ire  protected  by  its  orders,  having  done  no  more  than  they 
were  authorized  to  do  by  that  forum;  for  it  is  clear  that  the 
appointment  of  the  receiver  or  the  interference  of  the  attor- 
ney was  not  imposed  upon  either  by  the  command  of  the  federal 
court.  The  act,  in  each  case,  was  purely  voluntary;  either 
of  the  defendants  could  have  declined  the  office  thev  have 
severally  filled.  They  might  have  known,  when  they  acted  in 
the  matter,  to  what  result  a  contlict  of  judicial  power  must,  nec- 
essarily, lead,  and  it  is  to  be  presumed  they  were  prepared  for 
the  consequences. 

Besides,  the  mere  filing  of  the  bill  in  the  circuit  court,  of 
itself,  did  not  affect  any  right  belonging  to  this  court,  nor  can 
we  suppose  an  injunction,  or  an  order  appointing  a  receiver, 
would  have  been  granted  as  a  matter  of  course.  It  is  only 
when  the  aid  of  the  circuit  court  is  invoked,  by  subsequent 
motion,  these  important  remedies  are  given.  They  were  ob- 
tained, like  every  other  subsequent  order,  on  the  application 
of  counsel  only,  who  are  responsible  for  their  interference, 
when  its  necessary  result  is  to  control  our  jurisdiction,  or 
disre<]:ard  our  decree. 

It  is  but  the  ordinary  legal  principle  by  which  all  are  held 
culpable  who  originate,  set  on  foot,  prosecute,  or  finally  con- 
summate  any  purpose  which  is  opposed  to  the  law  of,  the  land, 
affects  the  right  of  individuals,  or  obstructs  the  administra- 
tion of  justice.  In  such  cases  all  are  principals,  and  alike 
amenable  for  their  conduct  to  the  proper  tribunal. 

But  we  might  have  been  saved  the  expression  of  any 
opinion   upon   this  point,  and  sustained    our    power,    if    we 
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were  disposed,  by  the  action  of  the  circuit  court  in  this  very 
matter.  If  their  receiver  is  justified,  and  the  attorney  also 
who  has  moved  the  rule,  on  the  ground  they  were  officers 
of  that  court,  our  receiver  is  alike  justified  by  our  order,  and 
ought  equally  to  be  protected;  and  yet  he  is  required  to  an- 
swer before  the  circuit  court.  If  the  argument  is 
worth  anything  there,  it  is  equally  available  here.  The  defend- 
ants may  €^lect  either  horn  of  the  dilemma;  but  they  can  not 
stand  upon  both. 

The  third  ground  taken  by  the  defendant  is  the  denial  of 
jurisdiction  on  the  part  of  the  judge,  who  made  the  order  at 
special  term.  This  denial  is  not  based  upon  the  want  of  power, 
in  the  organization  of  the  court,  but  is  confined  solely  to 
the  fact,  that  our  jurisdiction  depended  on  the  service  of  the 
subpoena,  or  the  appearance  of  the  parties  made  defend- 
ants, in  the  snit  of  Spinning  and  Thrown.  It  was  admit- 
ted the  action  was  commenced  here  by  a  petition  filed;  on  the 
Kame  day  a  summons  issued;  on  the  18th  October,  the  defend- 
ants being  then  personally  in  court,  the  order  ap- 
pointing the  receiver  was  made;  on  the  inth,  Bel>  and  Grant 
instituted  their  suit  in  the  rirruit  court,  by  filing  their 
bill,  upon  which  subpoena  also  issued,  and  was  served;  on  the 
18th  that  court  granted  the  injunction,  to  which  we  have 
already  referred,  and  their  order  was  entered  within  the  same 
hour  that  a  similar  order  was  entered  in  this  court.  The 
proposition  therefore  may  be  thus  statpd-  A  State  court  in 
the  administration  of  instif»e.  with  authoritv  to  decide  everv 
question  in  the  controversy  before  them,  has  acted  as  they  be- 
lieve in  accordance  with  the  code  of  practice  which  defines  the 
mode  of  their  proceedings;  their  action  it  is  claimed  is  in- 
valid, because,  as  It  is  alleged,  the  provisions  of  the  code  have 
not  been  pursued. 

It  is  even  said,  this  court  has  hastily,  and  without  sufficient 
consideration,  made  an  order,  not  warranted  by  the  condi- 
tien  of  the  parties  when  it  was  entered,  though  clearly 
within  their  general  power  conferred  by  statute,  as  well  as 
the  usages  of  law.      If  this  is  a  fair  exposition  of  the  ground 
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asBumed,  it  would  aoem,  that  we  have  onljr  erred  iu  the  eoo 
struetion  of  our  powers;  jet  for  this  error,  a  federal  tribuosil 
is   deemed   competent  to  interfere,  and  take  exclusive  eoDtrol 
over  the  subject  io  litigation,  thus  virtually  reviewing  and  re- 
versing our  decision,  without  any  appellate  power  to  do  »o 
We  had  supposed  by  a  series  of  well  considered  decisions,  tbt^ 
United  States  courts  had  adniilti^d  the  exclusive  right  of  thi* 
State  courts  to  construe  their  local   lawtt  and  usages,  where 
no  constitutional  power  was  involved;  but  a  long  established 
comity  is  now  ignored,  or  the  rule  made  flexible  to  suit  a  pur 
ticular  case;  the  judgments  of  courts  are   to  be  collaterally 
examined,  and  no  longer  conelusive  upon  the  subject-matter 
they  profess  to  have  determined. 

One  of  my  colleagues  has  already  decided  the  question  before 
U8.  and  we  fully  accord  with  the  opinion  he  has  given.  Id 
ordinary  cases,  we  should  have  left  the  point,  as  we  find  it  de 
termined,  but  we  feel  it  to  be  our  duty,  under  the  circumstances 
of  this  case,  to  vindicate  again  our  jurisdiction,  and  present 
the  grounds  upon  which  we  rely  to  sustain  it.  My  col- 
league holds  that  our  jurisdiction  attaches  in  a  case 
like  this,  from  the  filing  of  the  petition,  which  he  regards  io 
contemplation  of  law,  as  the  commencement  of  the  suit.  This 
construction  is  opposed  by  the  defendants,  who  insist  that  the 
power  to  decide  does  not  exist,  until  the  defendants  are  served 
with  procesfls  or  voluntarily  appear. 

There  can  arise,  therefore,  but  a  single  question  for  our  con- 
sideralion.     When  did  this  court  obtain  jurisdiction? 

By  the  55th  section  of  our  code  of  practice,  "a  civil  action 
must  be  commenced  by  filing  in  the  oflQce  of  the  clerk  of 
(he  proper  court  a  petition,  smd  causing  a  summons  to  issue 
thereon."  No  distinction  is  made  between  legal  and  equit- 
able remedies.  The  same  mode  must,  therefore,  apply  to 
both. 

In  Sheldon  v.  Newton,  3  Ohio  S.  499,  it  is  said:  "The  power 
to  hear  and  determine  a  cause  is  jurisdiction;  and  It  is  coram 
judice  whenever  a  case  is  presented  which  brings  this  power 
into  action."      This  language  is  a  transcript  of  the  opinion  of 
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Judge  Baldwin,  in  the  Arredondo  case,  6  Peters.  709,  who 
lemarks,  '^f  the  petitioner  states  such  a  case  in  his  petition- 
that,  on  demurrer,  the  court  would  render  judgment  in  bis 
favor,  It  is  an  undoubted  case  of  jurisdiction:  whether  on  an 
answer  denying  and  putting  in  issue  the  allegations  of  the 
petition,  the  petitioner  malces  out  his  case,  is  the  exercise  of 
jurisdiction  conferred  by  filing  of  a  petition  containing  all 
the  requisites,  and  in  the  manner  prescribed  by  law." 

The  same  learned  jurist,  in  12  Peters,  718,  State  of  R.  1. 
V.  State  of  Mass.,  reaffirms  the  doctrine.  "Jurisdiction,"  he 
observes,  "is  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy.  If  the  law  confers  the  power  to 
render  a  judgment  or  decree,  then  the  court  has  jurisdic- 
tion. XA'hat  shall  be  adjudged  or  decreed  between  the  par- 
ties is  judicial  action/' 

Such  we  understand  to  be  the  law  of  jurisdiction.  It 
exists  by  the  creation  of  the  court,  and  the  power  conferred 
upon  it  to  hear  and  determine  causes;  but  when  and  how 
the  power  is  to  be  exercised,  depends  upon  the  process  by 
which  the  parties  invoke  its  aid. 

The  tiling  of  the  petition,  therefore,  setting  forth  a  cause 
of  action,  and  asking  the  tribunal  with  whose  clerk  it  is 
filed,  to  take  cognizance  of  the  case,  is  necessarily  the  first 
step;  and  when  process  subsequently  issues,  it  is  by  the  com- 
mand of  the  CQurt,  and  therefore,  a  further  exercise  of  its 
jurisdiction ;  indeed,  the  filing  of  the  petition  is  a  demand 
of  i^ght,  oB  the  part  of  the  plaintiff,  that  the  court  shall 
eBtertain  and  decide  his  cause.  They  have  no  option — the 
law  is  imperative — the  responsibility  can  not  be  avoided. 
The  suit,  then,  is  before  the  court,  awaiting  its  ordinary 
action,  until  it  is  finally  determined — every  step  of  its  pro- 
gress being  a  new  exercise  of  the  jurisdiction  acquired  bv 
the  filing  of  the  bill. 

This  view  of  the  question  is  confirmed  by  an  examination 
of  the  ancient  law.  ''In  all  cases  the  writ  alone  gave  juris- 
diction to  the  justices,  and  equally  defined  its  limits." 
Spencers  Eq.  Jnr.,  227,  230;  "and    when    the    original    writ 
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was  dispensed  with,  and  suits  bj  petition  or  bili  became  a 
common  course  of  procedure,  the  action  was  said  to  be  com- 
menced." ibid.  338,  369;  "a  suit  on  the  equity  side  of  the 
court  of  chancery,  is  commenced,"  says  Mr.  Daniels,  "by  pre- 
ferring a  petition,  containing  a  statement  of  plaintifl's  case, 
and  praying  relief;"  1  Chancery  Pleadings  and  Practice,  1. 

Such  also,  we  understand  to  have  been  the  construction 
given  to  the  rule,  in  all  the  States  of  the  Union,  with  the 
exception  of  those  courts  who  felt  constrained.,  by  statute  or 
prevailing  usage,  to  adopt  a  different  application. 

When  the  code  of  procedure  was  enacted  in  New  York, 
which  required,  "that  each  defendant  should  be  served  with 
process  before  the  action  should  be  deemed  to  be  com- 
menced," it  had  been  the  univensaJ  practice  to  regard  the 
issuing  of  the  writ,  or  filing  of  the  bill,  as  the  commencemeni 
of  the  action.  1  Barb.  Ch.  Practice,  33;  1  Graham's  Practice. 
502. 

In  3  John.  Cases,  146,  Carpenter  r.  Butterfield.  Judge 
Thompson  held,  "that  the  issuing  of  the  writ  in  a  cause,  as 
to  every  material  purpose,  whatever,  was  the  oommencement 
of  the  action." 

So  in  8  Cowen,  205,  Hogan  v.  Cuyler,  Judge  SuthvrJacd 
said:  "It  is  perfectly  well  settled  that  the  issuing  of  the  capias 
is  for  all  esscential  purposes  the  commencement  of  the  suit." 

And  wr*  find  no  exception  (c>  this  doctrine  in  the  courts  of 
New  York  until  the  adoption  of  the  code.  A  similar  rule 
prevails  in  Massachusetts,  i  Pick.  202,  Ford  v.  Phillips;  21 
Pick.  241,  Swift  v.  Crocker;  so  in  New  Hampshire.  2  N.  H. 
228,  Society,  &c.,  v.  Whitcomb;  in  Kentucky,  6  Monroe, 
559,  Thompson  v.  Bell;  in  Vermont,  7  Ver.  428,  Day  ▼. 
Lamb;  in  Main,  7  Greenleaf,  370,  Johnson  v.  Farwell;  id 
New  Jersey,  3  Harr.  174,  Whitaker  v.  Tumbull;  in  Illinois, 
1  Scam.  31,  Feazle  v.  Simpson;  in  Pennsylvania,  9  Watts  & 
Sergeant,  51  Caldwell  v.  Heitshu.  In  Connecticut  service 
is  required  to  be  made,  and  the  reason  of  this  departurs 
from  the  ordinary  rule,  is  explained  in  4  Conn.  149.  Jencke 
V.  Phelps.     It  was  demanded  by  the  peculiar  practice  of  the 
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courts  in  that  State,  and  the  judge  who  decided  the  case, 
expressly  admits  it  is  an  exception  to  the  established  doctrine. 

If  the  commencement  of  the  suit  brings  into  activity  the 
jurisdiction  of  the  court,  all  subsequent  proceedings  therein, 
whether  operating  upon  the  subject-matter  or  the  parties, 
must  be  referred  to  that  date. 

But  my  colleague,  it  is  announced,  has  given  a  hasty  opin- 
ion, excusable,  ho  doubt,  in  the  hurry  of  official  business — 
perhaps  the  pressure  of  his  engagements,  while  holding  a 
nisi  prius  term.  We  admit  the  arduous  duties  imposed  by 
the  position  he  holds,  and  the  constant  demands  upon  his 
intellect,  but  we  are  not  satisfied  that  he  has  not  thoroughly 
examined  all  the  questions  submitted  to  him.  and  decided 
Ihem  according  to  his  convictions  of  what  the  law  requircH 
at  his  hands.  If  hasty  opinions  have  t>een  given,  be  is  not 
the  only  jurist  obnoxious  to  the  imputation. 

It  was  said  in  ewparte  Robinson,  6  McLean.  363,  that 
"there  is  no  instance  it  is  believed  where  a  federal  court 
has  diaffegarded  the  decisions  of  a  State  court,  where  it  pos- 
sessed no  appellate  power;''  and  the  remark  was  but  the 
expression  of  what  had  long  been  the  established  practice 
when  the  State  courts  and  the  federal  have  been  in  conflict. 
Both  deferred  to  the  other:  neither  were  disposed  to  pro- 
nounce "ex  cathedra,'"  that  the  other  had  exceeded  its  juris- 
diction in  deciding  upon  questions  of  practice  and'  pleadings. 
Such,  we  suppose,  was  the  usual  comity  between  courts  of 
concurrent  jurisdiction.  We  fear,  however,  a  point  has  been 
reached  when  the  rule  of  courtesy  has  been  superseded  by  a 
claim  of  right  to  sustain  one  jurisdiction  by  the  sacrifice  of 
the  other.  W'e  can  not  disguise  what  must  be  obvious  to 
every  one  who  has  considered  the  state  of  things  disclosed 
in  these  proceedings,  that  an  attempt  is  now  made  to  test 
the  authority  of  a  State  tribunal  to  ac.t  in  a  case  within  its 
own  jurisdiction,  and  where  its  power  is  legally  invoked,  by 
an  assertion  of  a  prior  right  on  the  part  of  a  federal  court, 
to  decide  the  same  case. 

If  a  conflict  must  come,  while  we  shall  not  be  the  first  to 
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precipitate  it,  we  hope  we  have  suflScient  self-respect  not  to 
yield  our  convictionSy  unless  required  to  do  so  by  a  tribunal, 
competent  in  law  to  review  our  decrees. 

It  is  asserted  my  colleague  has  not  properly  understood 
the  meaning  and  effect  of  our  code,  and  a  collocation  of  va- 
rious clauses  is  resorted  t  in  order  to  justify  the  assump- 
tion. Thus  sec.  2  of  title  2,  ch.  4,  is  quoted,  where  it  is 
Kaid,  "an  action  shall  be  deemed  commenced,  within  the 
meaning  of  this  title,  as  to  each  defendant,  at  the  date  of 
the  summons,  which  is  served  on  him  or  on  a  co-defendnut 
who  is  a  joint-contractor,  or  otherwise  united  in  interest.'^ 
This  title  refers  to  the  time  of  commencing  an  action,  in 
other  words,  prescribes  the  various  limitations  for  every  real 
or  personal  right,  taking  the  place  of  the  usual  statute  in 
such  cases. 

We  are  also  referred  to  sees.  78  and  79,  defining  when  the 
action  shall  be  regarded  as  pending,  so  as  to  charge  third 
persons  with  notice,  in  which  case,  to  be  effectual,  process 
must  be  served. 

The  clauses,  it  is  said,  must  be  taken  in  connection  with 
section  55,  and  construed  ''in  pari  materia'^  the  necessary 
result  of  which  will,  we  are  told,  control  the  meaning  to  be 
given  to  the  last  section,  so  as  to  require  a  service  to  made^ 
before  the  action  can  be  said  to  be  commenced. 

Let  us  admit  for  a  moment  the  argument,  and  what  does 
it  prove?  The  omission  to  state  a  fact  by  the  framers  of  the 
code,  must  be  regarded  bv  a  comparison  of  other  clauses  of 
the  same  law,  to  express  a  different  rule  than  the  language 
of  section  55  clearlv  indicates.  We  had  supposed  that  a 
collocation  of  different  statutes,  to  ascertain  the  meaning  of 
the  law-maker,  was  only  permitted  when  an  act  was  obscure 
or  doubtful,  or  could  not  be  justly  interpreted  without  re- 
sort to  the  rule;  we  have  never  yet  known  it  to  be  claimed 
that  an  uniequivocaJ  expression  of  legislative  opinion  could 
be  changed  by  construction. 

We  are  referred  to  o  Ohio,  240.  Ludlow  v.  McBride:  7  do. 
414.  The  State    v.  Bryce;  12    do.  253,  Adams    v.  Jeffries,    to 
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prove  that  courts  must  have  jurisdiction  before  they  cau 
judicially  act.  This  proposition,  we  suppose,  was  never 
before  doubted,  nor  do  we  understand  why  it  is  now  necessary 
to  vindicate  it  by  authority.  We  understand  the  question 
before  us  is,  Has  jurisdiction  attached?  If  so,  in  what 
tribunal?  At  this  point,  we  might  well  inquire,  why  sec- 
tions 238  and  239  of  the  code  permit  this  court  to  allow  a 
restraining  order,  whenever  the  petition  is  filed,  if  the  cir- 
cumstance before  them  require,  without  the  service  of  pro- 
cess or  the  appearance  of  the  defendant,  and  why  it  is,  by 
the  established  practice,  a  receiver  even  may  be  appointed, 
if  the  emergency  demand  it,  at  the  same  stage  of  the  pro- 
ceedings? No  other  reason,  we  apprehend,  can  be  given, 
but  that  jurisdiction  must  attach  with  the  filing  of  the 
petition. 

As  our  construction  of  the  code  is  freely  discussed,  it  may 
not  be  improper — we  trust  it  will  not  be  deemed  derogatory 
to  the  circuit  court — if  we  examine,  and,  if  possible,  under- 
stand, when  the  jurisdiction  in  that  tribunal  is  first  taken. 
However  vast  its  powers,  the  federal  court  is  still  limited  in 
its  jurisdiction:  all  its  authority  over  the  Derson.  as  well  as 
the  subject,  are  conferred  by  statute.  It  has  none  by  con- 
sent of  parties — much  less  by  implication.  It  is  said  by 
Judge  Story,  in  6  Peters,  658,  Boyle  v.  Zacharie  et  al.,  "that 
the  remedies,  in  equity,  are  to  be  administered  according  to 
the  practice  of  courts  of  equity  in  the  parent  country,  sub- 
ject, of  course,  to  the  provisions  of  the  acts  of  Congress,  and 
to  such  alterations  and  rules  as,  in  the  exercise  of  the  pow 
ers  delegated  by  those  acts  of  the  courts  of  the  United  States 
may,  from  time  to  time,  prescribe." 

By  the  act  of  March  2,  1793.  it  was  made  lawful  for  the 
several  courts  of  the  United  States  to  make  rules  and  orders 
directing  the  return  of  writs  and  processes,  the  filing  of  dec- 
larations and  other  pleadings,  and  to  regulate  the  practice 
generally,  a<i  shall  be  fit  and  necessary  for  the  advancement 
of  justice. 

In  accordance  with  the  statute,  the  circuit  court  have,  bv 
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the  approbation  of  the  supreme  judges,  adopted  rules,  od© 
of  which  ia  quoted,  as  determining  when  jurisdiction   com- 
mences.    The    16th  rule  (see  Holcomb's  Dig.  28),  provides, 
"Upon  the  return  of  the  subpena   as    served    and    executed 
upon  any  defendant,  the  clerk  shall  enter  the  same  upon  hi» 
docket  as  pending  in' the  court,  and  shall  state  the  time  of 
ontrj.'*      This  is  not  the  only  rule  in  the  code.       The  first 
declares    "the    circuit    courts  as  courts  of   equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing  bills,  etc.,  and 
all  other  proceedings,  preparatory  to  the  hearing  of  all  causes 
upon  their  merits."     The   12th  rule   provides,   "Whenever   a 
bill  is  filed,  the  clerk  shall  issue  the  process  of  subpena,  as, 
of  course,  on  the  application  of  the  plaintiff."      If  we  un- 
derstand these  rules,  they  do  not  conflict  with  each  other, 
nor  3'et  limit  the  power  of  the  court  over  the  person  or  sub- 
ject by  the  service  of  the  subpena.    The  suit  may  have  been 
legally  brought,  and  jurisdiction  taken  by  the  filing  of  the 
bill,  as  in  the  English  chancery.    Since  they  were  adopted, 
it  has  been  often  held  that  where  aliens,  or  non-residents, 
have  commenced  their  actions,  no  subsequent  change  of  domi- 
cil  to  the  State  where  the  suit  is  brought,  will  deprive  the 
court  of  jurisdiction;  that  having  attached  when  the  bill  was 
tiled,  it  continues,  '.notwithstanding    any     future    di'sabilitv. 
2  Wheatan,  290,  Morgan's  heirs  v.  Morgan;  9  do.  537,  Mollan 
v.  Torrance;  8  Peters,  1  Dunn  v.  Clarke;  6  do.  709,  U.  S.  v. 
Arredondo,  where  the  court  say,  "The  petition  presented  by 
the  claimant  contains  a  full  statement  of  all  the  matters  re- 
quired by  the  first  section  of  the  Missouri  law.    The  supe- 
rior court  of  Florida  then  had  jurisdiction  of  the  petition, 
to  hear  and  determine  the  same,  according  to  the  principles 
of  justice,  and  the  laws  and  ordinances  of  Spain." 

In  13  Peters,  136,  Wallace  v.  McConnell,  it  was  held.  "That 
the  jurisdiction  of  the  district  court  of  the  United  States, 
and  the  right  to  prosecute  a  suit,  having  attached  by  the 
commencement  of  the  suit  in  that  court,  the  right  could  not 
be  taken  away  or  arrested  by  any  proceedings  in  another 
court.    An  attachment  of    the  debts    by  the    process    of    a 
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State  court,  after  the  suit  was  commenced  in  a  court  of 
the  United  States,  could  not  affect  the  right  of  the  plaintiff 
to  recover."  In  this  case,  Judge  Thompson  said:  "The  pri- 
ority of  the  suit  will  determine  the  right;  the  rule  must  be 
reciprocal,  and  where  the  suit  is  commenced  prior  to  the  in- 
stitution of  proceedings  under  attachment  in  another  court, 
such  proceedings  can  not  arrest  the  suit.  The  maxim  *  Prior 
est  tempore  potior  est  furCy'  must  govern  the  case,"  p.  151.  Judge 
Drummond,  in  Thaxter  v.  Hatch.  6  McLean,  69,  holds  to  the 
same  rule;  so  in  the  admiralty,  the  filing  of  the  libel  in  the 
district  court  is  regarded  as  the  commencement  of  the 
action.  Conkling's  Adm.  Law  and  Prac.  417,  It  does  not 
appear  to  us,  from  these  adjudications,  that  the  jurisdiction, 
even  of  the  circuit  court,  does  not  attach  by  the  filing  of  the 
bill,  as  in  the  English  chancery  \9  the  admitted  doctrine. 
When  the  federal  court  is  invoked  by  a  suitor,  either  at  law 
or  in  equity,  the  statute  which  organizes  the  tribunal  re- 
quires that  process  shall  issue,  tested  by  the  chief  justice, 
commanding  the  defendants  to  appear,  and  the  marshal  to 
serve  the  \irit;  and  it  must  be  the  logical  conclusion  that 
this  is  an  exercise  of  power  which  is  in  reality  jurisdiction 
taken  over  the  subject. 

There  is  no  doubt  but  the  forum  which  first  assumes  to 
act,  or  takes  cognizance  of  the  case,  has  begun  to  exert  its  juris- 
diction. If  its  process  is  to  be  served,  it  may  compel  its 
officer  to  execute  it,  if  within  his  power  to  do  so,  and  punish 
him  should  he  neglect  or  refuse.  This  power  to  inflict  pun- 
ishment necessarily  follows  the  assumption  of  jurisdiction, 
consequent  upon  the  filing  of  the  bill.  When  this  fact  is 
ascertained,  every  other  court,  as  a  universal  rule,  refuses  to 
interfere.  The  leading  case  which  affirms  the  rule  is  that  of 
Payne  v.  Drewe,  4  East.  523,  where  Lord  Ellenborough  lays 
down  the  principle  without  any  reservation.  It  has  been 
followed  by  the  supreme  court  of  the  United  States,  in 
Smith  v.  Mclver.  9  Wheat.  532;  Hagan  v.  Lucas,  10  Peters, 
400;  Shelby  v.  Bacon.  10  How.  56;  Brown  v.  Clarke,  i 
How.  4;  Peck   v.  Jenness,  7  do.  612;  Pulliam  v.  Osborne,  17 
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Howard,  471.  These  decisions  proceed  upon  the  hypoth- 
esis that  a  court  "has  taken  jurisdiction,"  which  we  under- 
£>tand  to  mean  when  they  have  commenced  to  exercise  it. 
The  doctrine  is  this,  as  it  is  so  clearly  stated  by  judge  Grier. 
in  Orton  v.  Smith,  18  Howard,  266,  "where  the  jurisdiction 
of  a  court,  and  the  right  of  a  plaintiff  to  prosecute  his  suit  in 
it,  have  once  attached,  that  right  can  not  be  arrested  or  taken 
away  by  proceedings  in  another  court:  it  has  its  foundation 
not  merely  in  comity,  but  necessity.  If  one  may  enjoin,  the 
other  may  retort  by  injunction,  and  thus  the  parties  be  left 
without  remedy." 

Our  supreme  court,  in  16  Ohio,  404,  405,  Merrill  v. 
Lake,  recognize  the  same  doctrine,  which  is  now  the  settled 
Jaw,  as  received  by  the  profession.  We  know  of  no  excep- 
tion to  the  rule. 

This  court,  we  are  satisfied,  bad  entire  jurisdiction  of  the 
subject-matter  when  they  made  the  order:  the  defendants 
had  appeared,  and  were  then  personally  in  court.  Every 
judicial  act  must,  therefore,  relate  to  the  filing  of  the  peti- 
tion. The  circuit  eourt  had,  certainly,  no  cognizance  of  the 
matter  until  the  16tli  October,  and  though  process  in  the 
action  then  coniuienced  was  served  prior  to  the  18th,  that  fact 
could  not  di'privi*  this  court  of  its  right  to  proceed. 

A  case  very  similar  is  found  in  4  Gill  &  John.  497,  Brown 
V.  Wallace,  decided  by  Chancellor  Hland.  "There  is  no 
instance,"  be  observes,  "to  be  met  with,  in  which  either  one 
of  the  English  courts  bas  ever  attempted  to  hinder  or  stay 
any  part  of  the  proceedings  in  a  suit  rightfully  instituted,  and 
which  was  tben  progressing  in  tbe  other;  nor  bas  it  even  been 
intimated  that  either  of  these  courts  would  call  before  it  the 
parties  to  a  suit  depending  in  the  other,  to  give  an  account 
ot  acts  done  under  the  authority  of  the  other:  or  to  have  the 
money  or  property  with  which  the  other  was  dealing,  or 
which  was  in  the  hands  of  its  officers  or  agents,  brought 
in  to  be  there  disposed  of  by  itself."  This  is  affirmed  in  1 
Md.  Ch'y  Decis.  353,  Brooks  v.  Delaplaine;  2  do.  42,  Winn  et 
^L  T.  Albert  et  aJ. 
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We  may  suppose  the  suits  to  have  been  commenced  at 
the  same  time — both  courts  having  concurrent  jurisdiction — 
still  it  must  follow,  from  the  principle  we  have  stated,  the 
process  of  order  of  the  tribunal  which  has  flrst  seized  the 
property  must  hold  it.  This  is  the  ruling  in  Shelby  v.  Bacon, 
already  cited,  where  it  is  said,  "If  two  courts  have  concur- 
rent jurisdiction,  the  one  which  first  obtains  possession  of 
ihe  subject  must  adjudicate,  and  neither  party  can  be  forced 
into  another  jurisdiction."  *-So,  when  co-ordinate  liens 
exist  in  both  federal  and  State  courts,  the  first  seizure, 
whether  by  sheriff  or  marshal,  gives  priority."  17  Howard, 
475,  just  quoted.  "The  first  levy  fixes  the  right  to  hold  the 
chattel."     4  Howard,  4;  Brown  v.  Clarke. 

The  same  view  is  taken  by  our  supreme  court,  in  11 
Ohio,  275,  Miers  v.  The  Zanesville  and  Maysville  Turnpike  Co. 
*'A  single  suit,"  it  was  thei*e  held,  "lawfully  instituted, 
gives  jurisdiction  to  the  court  to  sequester  the  whole  tolls;  as 
the  court  in  Muskingum  had  power  to  appoint  a  receiver, 
to  seize  the  tolls  of  the  company,  his  authority  extenids 
throughout  the  State,  wherever  it  may  be  necessary  to  exer- 
cise it,  and  the  court  who  appointed  him  will  protect  him  in 
the  exercise  of  his  power.  If,  then,  the  plaintiff  in  that  suit 
has  secured  a  priority,  he  has  drawn  within  the  jurisdic- 
tion of  that  court  the  whole  administration  of  the  fund, 
which  that  receiver  may  control,  until  he,  and  those  who 
are  permitted  to  become  parties  to  his  suit,  have  exhausted 
the  assets,  or  obtained  the  object  sought  by  his  bill.  It  is, 
then,  necessary  to  look  to  the  question  of  priority,  and  deter- 
mine by  what  it  is  acquired.  This  bill  was  filed  flrst;  but  the 
decree  rendered  and  receiver  first  appointed  in  the  other. 
We  think  that  he  whom  the  law  first  authorizes  to  receive 
the  tolls  should  be  protected  in  his  pos$«ession,  and  we  find 
the  statute  operates  tolconfer  this  power  by  the  decree." 

This,  we  suppose.  Is  but  the  affirmation  of  an  established 
rule  in  equity,  that  a  receiver  will  not  be  appointed  over 
a  receiver.  1  Hogan.  199.  Valle  v.  O'Reilly;  ib.  259,  Irving  v. 
Waller;  2  Paige,  342,  Osborn  v.  Heyer  et  al. 
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It  is  admitted  that  the  receirer  in  the  circuit  court  was 
appointed  after  the  'receiver  in  this  court  had  seized  the 
property,  and  had  it  in  his  possession  several  days,  and  we 
have  no  doubt  he  is  the  proper  person  to  retain  it.  Indeed, 
trom  the  published  opinion  of  the  learned  judge,  who  holds 
to  the  contrary,  it  seems  to  us  the  admission  is,  nevertheless, 
made,  and  the  point  in  the  controversy  surrendered,  unless  the 
granting  of  the  injunction  by  the  circuit  court,  on  the  same 
morning  the  receiver  was  appointed  here,  vested  the  right 
in  that  tribunal  to  control  the  specific  property.  The  effect  of 
the  injunction  can  not,  upon  any  legal  principle,  be  equi- 
valent to  a  sequestration  of  the  fund.  The  one  merely 
restrains  the  parties  from  the  commission  of  an  act,  leaving 
them,  meanwhile,  In  the  exclusive  possession  of  the  subject; 
the  other  divests  the  defendants  of  all  possession,  as  well 
as  title.  The  one  is  a  preventive  remedy  only — the  other  a 
legal  seizure  of  the  thing  in  controversy.  Both  are  regarded 
as  distinct  proceedings,  and  are  frequently  resorted  to  at  the 
same  time  in  aid  of  each  other.  Thus  in  2  Paige  342, 
Osborn  et  ai.  v.  Hever  et  al.,  **where  two  creditors  had  filed 
separate  bills  to  reach  the  property  of  their  debtor,  and  in 
one  suit  a  receiver  was  appointed,  in  the  other  an  in- 
junction granted  restraining  the  debtor  from  parting  with 
Lis  books  and  papers,  and  from  collecting  his  debts,  it  waa 
ordered  that  the  defendant  should  deliver  over  the  property 
in  his  hands  to  the  receiver,  notwithstanding  the  injunc- 
tion.'' 

No  case,  we  believe,  can  be  found  where  an  injunction 
has  been  held  to  work  a  change  of  possession  or  entitle  » 
party  to  claim  it.  It  operates  *%n  personam'*  only;  and 
this  must  have  been  at  one  period  in  the  progress  of  the 
present  case,  we  think,  the  opinion  of  the  circuit  court. 
We  are  advised  that  that  forum  has  already  dismissed  the 
trustees  and  assignees  of  the  Ohio  Life  Insurance  and  Trust 
Company,  when  arraigned  under  process  for  disobedience 
of  the  injunction,  although  it  appeared  these  trustees  had 
transferred  the  fund  in   their  hands  to  Our  receiver,  in  de- 
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Jlance,  it  was  said,  of  the  order  of  that  court.  If  this  basJ 
been  done^  and  the  parties  enjoined  are  not  held  for  any 
contempt,  it  is  difficult  to  understand  npon  what  gronjid: 
the  receiver  of  this  court,  not  a  partj  to  the  bill  in  whicK 
the  injunction  was  granted,  can  be  charged  with  disobeyinij^ 
it.  If  the  holders  of  the  fund  are  blameless  in  transferring 
it,  it  must  follow  that  the  person  to  whom  it  is  assigned  Is 
equally  excusable.  i 

The  order  of  this  court,  like  process  of  execution,  pro< 
tected  the  trustees  in  the  delivery  of  the  property  to  -an 
officer;  they  could  not  be  involved,  therefore,  in  any  legkr 
difficulty,  as  they  acted  involuntarily.  The  same  order  must 
in  like  manner,  shield  our  rei^eiver,  or,  in  plainer  language, 
authorize  the  court  itself  to  take  possession  of  and  adminis- 
ter the  fund.  '     ' 

Much  has  been  said  of  the  circumstances  under  which  one 
of  my  colleagues  made  the  order,  as  well  as  what  transpired 
in  the  circuit  court  w^hen  they  allowed  an  injunction.  Ther6 
seems  to  have  been  great  haste  with  all  parties.  It  may 
have  been  a  race  of  diligence,  and  if  no  unfairness  was  used; 
the  eifort  of  counsel  to  obtain  a  legal  advantage  is  not  to  be 
deprecated.  But  we  can  not  look  out  of  the  case,  or  tako 
notice  of  suggestions  made  in  the  argument,  which  impeach 
the  integrity  of  any  of  the  parties.  In  this  stage  of  the  prt)- 
ceedings  they  are  not  pertinent,  and  will  be  disregarded  by 
the  court;  nor  need  we  trouble  ourselves  to  defend  anv 
member  of  this  tribunal  from  the  iix^putations  counsel  or 
clients  may  think  proper  to  make.  We  will  only  say,  such 
discourtesy  always  recoils  upon  those  who  exhibit  it,  ■  and 
is  alike  unworthy  the  bench  and  the  bar.  ' 

The  administration  of  jujjtice  is  confided  to  our  hands;tire 
know  no  distinction  of  persons,  nor  shall  we  refuse  to  exerf 
all  the  power  we  properly  possess  to  aid  the  humblest  suitor 
before  us.  We  can  not,  if  we  would,  surrender  our  Jixrf^ 
diction  over  the  subject  in  controversy,  when  we  are  satistfed 
we  have  the  right  to  retain  it.  and  our  own  judgment  is  to 
be  exercised  to  ascertain  whether  the  right  exists.  ''\\'e 
26 
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adopt  the  language  of  the  supreme  court  of  the  United  States, 
in  Hyde  et  al.  v.  Btone,  20  Howard,  175,  as  embodying  our 
conception  of  -judicial  duty.  "The  courtB  of  the  United 
States  are  bound  to  proceed  to  judgment,  and  to  afford  ri-- 
dress  to  suitors  before  them  in  every  case  to  which  their  juris- 
diction  extends.  Thev  can  not  abdicate  their  authority  or 
duty,  in  any  case,  in  favor  of  another  jurisdiction." 

In  whatever  light  we  have  been  able  to  consider  the 
question  before  us,  we  are  forced  to  the  conviction,  that  the 
means  attempted  to  be  used  by  the  defendants,  and  w^hich 
have  been  used  against  the  receiver  of  this  court,  directly 
affect  our  right  to  hear  and  determine  the  controversy  before 
us;  our  jurisdiction  is  denied,  and  without  the  power  to 
reverse  our  orders,  an  effort  is  made  by  another  tribunal  to 
withdraw  from  our  custody  property  which  has  been  alread> 
sequestered  by  oni'  decree;  the  possession  of  what  our  own 
process  lias  imparted,  which  we  have,  perhaps,  directed  to 
be  deposited  in  banic  or  locked  up  in  the  vault  of  our  re- 
<*eiver.  may  thus  be  taken  fro^n  us;  or,  if  we  resist  the 
assumption,  the  power  which  undertakes  to  control  us  may 
resort  to  forie.  This  is  the  inevitable  crisis,  and  it  becomes 
those  who  begin  the  conflict  to  calculate  the  result. 

It  is  the  tirst  instance,  we  believe,  in  our  judicial  history, 
where  such  a  course  has  been  pursued;  we  believe  the  books 
will  be  examined  in  vain,  for  n  parallel  case. 

When  our  power  was  disputed,  the  proper  mode  to  adopt, 
was  to  move  this  court,  to  set  aside  their  order,  on  the  ground 
the  jurisdiction  over  the  fund  had  attached  in  the  federal 
court:  this  step  it  seems,  was  taken,  and  there  is  an  answer 
on  file,  upon  which  such  a  motion  was  made,  and  after  argu- 
ment overruled.  This  answer  sets  forth  all  the  facts,  which 
are  now  relied  on  to  sustain  the  power  of  the  circuit  court. 

After  this  it  can  not  be  permitted  that  our  jurisdiction 
shall  be  invaded  by  processes  of  contempt  against  an  officer 
who  is  only  acting  as  we  have  directed,  whose  only  fault  Is 
the  faithful  discharge  of  his  duty. 

We  have  already  said    the    questions  raised  in  this    co!i- 
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troversy  are  as  uovel  as  they  are  ImportaDt — novel,  as  they 
[iresent  for  the  first  time,  for  the  last  half  century  at  least, 
the  claim  of  a  co-ordinate  court  to  attach  and  punish  the 
officer  of  another  for  serving  its  process;  novel,  as  it  is 
attempted  by  federal  court  to  reverse  the  orders  and 
decrees  of  a  State  tribunal  of  equal  jurisdiction,  and,  so  far 
as  power  over  the  subject  is  concerned,  of  equal  dignity; 
novel,  as  the  effect  of  an  injunction  is  held  to  be  equivalent 
to  a  seizure  of  the  subject;  not  a  restraint  only  upon  the 
defendant  against  whom  it  issues. 

Our  duty  is  plain.  If  we  permit  the  course  pursued  by 
the  defendants  to  pass  without  rebuke,  we  may,  for  all 
practical  purposes  surrender  our  whole  judicial  power,  leav- 
ing the  construction  of  our  practice  to  be  decided  by  other 
courts,  who  without  any  appellate  authority,  may  yet  choose 
to  exercise  a  general  superintendence  over  State  institutions. 

We  have  approached  the  subject  and  examined  it  with, 
as  we  believe,  a  proper  sense  of  its  importance.  We  have 
weighed  every  argument,  and  taken  our  own  time  to  reflect 
upon  the  facts.  Our  deliberate*  conclusion,  upon  the  whole 
case,  is  that  the  defendants  have  shown  no  cause,  whatever, 
why  they  should  not  be  amenable  to  this  court  for  a  diso- 
bedience of  their  process,  as  well  as  an  attempted  interference 
with  the  possession  of  our  receiver.  Even  since  the  hearing 
of  the  argument,  we  are  advised  by  the  report  of  the  receiver, 
he  has  been  compelled  to  appear  before  the  circuit  court 
and  required,  by  that  forum,  to  deliver  over  to  one  of  the 
defendants  the  property  in  our  possession,  the  order  for 
which  that  defendant  has  served  in  person.  This  is  but  the 
necessary  consequence  of  the  original  motion,  on  which  the 
process  of  the  circuit  court  has  issued.  The  whole  proceed- 
ing has  but  reached  its  natural  result.  We,  therefore,  hold 
both  defendants  are  in  contempt,  and  should  be  dealt  with 
accordingly. 

An  attachment  is  ordered    against    both    defendants,    but 
the  court  will  hereafter  direct  when  it  shall  issue. 

Attachment  ordered. 
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PINAL     ORDER      APPOINTING     TRUSTEES    AND    DISMISSING    ALL 
PROCEEDINGS    IN    THE    PENDING    CAUSE. 

**ThiB  cause  came  on  to  be  heard  by  consent  of  the  parties^ 
and,  it  being  made  to  appear  to  the  court,  by  the  declara- 
tion of  the  said  defendants,  Ghas.  Stetson,  John  0.  Wrigbt» 
Samuel  Fosdick,  Samuel  J.  Broadwell,  George  Crawford, 
Abraham  M.  Taylor,  and  Clement  Dietrich,  heretofore  made 
in  open  court,  as  well  as  by  their  answers  on  file,  that  they^ 
as  assignees  of  the  said  Ghio  Life  Insurance  and  Trust  Com- 
pany, created  by  the  deed  of  that  company,  dated  26th  day 
of  September,  1857,  have  submitted  to  the  judgment  of  this 
court  the  further  administration  of  the  trust  confided  to 
them  as  aforesaid,  to  be  managed  as  this  court  may  direct. 
It  is,  therefore,  ordered  and  adjudged  that  James  P.  Kil- 
breth  and  Charles  Remelin,  disinterested  persons,  be  and  they 
are  hereby  appointed  trustees  of  the  assets  and  property 
which  were  of  the  said  trust  company,  in  the  place  of  the 
above  named  assignees,  who  have  surrendered  their  trust  a« 
aforesaid,  with  all  the  rights  and  powers  conferred  upon  said 
i^ssignees,  by  law,  and  by  the  said  deed  of  a<!signment,  as 
well  in  relation  to  the  ])ro|)erty,  assets  and  liabilities  of  said 
trust  company  in  the  State  of  Ghio,  as  elsewhere,  but  sub- 
ject to  the  outstanding  contracts  and  liabilities,  for  rents, 
<*ounsel  fees  and  other  expenses,  made  and  incurred  by  said 
assignees,  in  the  execution  of  said  trust  prior  to  the  surren- 
der thereof,  as  aforesaid;  and  the  said  trustees,  hereby 
appointed,  shall  proceed  in  the  administration  of  said  truant 
according  to  law,  with  the  diligence  requisite  to  make  the* 
assets  available  for  the  benefit  of  the  creditors.  But,  before 
entering  upon  the  discharge  of  their  duties,  the  said  trus- 
tees shall  be  sworn  duly  to  perform  the  same  according  ty 
law,  and  shall,  moreover,  enter  into  separate  undertakings, 
with  sureties  to  be  approved  by  the  court,  in  the  penal  sum 
of  fifty  thousand  dollars  each,  payable  to  the  State  of  Ohio, 
for  the  benefit  of  all  parties  interested  in  said  trust,  and  con- 
ditioned each  for  the  faithful  management  of  said  trust,  and 
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the  proper  accounting  for  all  moneys  that  may  come  into 
their  hands  as  trustees.^' 

''And  it  is  further  ordered  that  said  Stetson,  and  his  asso- 
ciate assignees,  have  permission  to  withdraw  from  the  docu- 
ments and  effects  now  in  the  hands  of  the  late  sheriff 
(Mathers),  as  receiver,  any  private  property  of  theirs,  or  of 
either  of  them,  and,  also,  their  vouchers  for  acts  done  by 
them  in  the  due  execution  of  said  trust,  while  in  their 
hands,  giving  receipts  to  said  Mathers,  specifically  describ- 
ing the  property  so  to  be  withdrawn." 

''And  it  is  further  ordered,  that  said  defendants,  the  Ohio 
Life  Insurance  and  Trust  Company,  and  said  Stetson  and 
others,  assignees  as  aforesaid,  shall,  within  ten  days  after 
u«tice  of  the  qualification  of  the  trustees  hereby  appointed, 
execute  and  deliver  to  them,  for  the  benefit  of  all  the  cre«li- 
tors  and  stockholders  of  the  said  Ohio  Life  Insurance  and 
Trust  Company,  a  deed  conveying  to  them  in  trust,  as  afo^<^ 
said,  all  the  real  and  pergonal  property,  assets  and  choses  in 
action,  which  were  of  the  said  trust  company,  and  were 
assigned  to  the  said  Stetson  and  others  as  assignees,  by  said 
deed  of  assignment  of  the  26th  of  September,  1857,  as  thl? 
same  remain  not  disposed  of  under  under  said  assignment.*' 

"And  it  is  further  ordered,  that  Richard  Mathers,  hereto- 
fore appointed  receiver  in  this  case,  shall,  on  demand  of  the 
trustees  hereby  appointed,  and  notice  of  their  having  been 
duly  qualified,  hand  over  to  them  the  cash,  books  choses 
in  action,  and  other  property  which  belonged  to  said  tiuKO: 
company,  and  now  in  his  bands,  deducting  therefrom  any 
amount  heretofore  paid  by  hi»  undc«  the  order  of  t)iis» 
court,  passing  ever,  instead  of  cash,  the  vouchers  he  hoUhi 
for  every  such  payment.  He  is  also  allowed  to  deduct  from 
said  cash  the  sum  of  one  thousand  dollars,  now  allowed  him 
by  the  court  for  his  services  as  receiver,  and  the  further  sum 
of  two  thousand  three  hundred  and  two  dollars  allowed  him 
for  his  payment  of  taxes,  expenses,  and  fees  of  counsel. 
Incurred  in  keeping  and  defending  the  said  property  whil^ 
iQ  his  hands,  he  giving  said  trustees    duplicate    certificates 
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therefor,  one  for  the  trustees  and  one  to  be  filed  in  tbia^ 
court;  and  when  said  receiver  shall  have  performed  the 
things  required  of  him  by  this  order,  and  made  due  report 
thereof  to  this  court,  and  it  shall  be  made  appear  that  the 
proceedings  for  contempt  against  him  and  others,  for  acts 
done  under  the  orders  of  this  "ourt  are  dismissed,  the  ?<aid 
.Mathers  shall  stand  discharged  from  further  duties,  as  re- 
ceiver, under  his  said  appointment;  and  it  being  iiiride, 
further,  to  appear  that  the  circuit  court  of  the  United  States, 
for  the  seventh  circuit  and  southern  district  of  ()hi(».  have 
ordered  that  there  be  paid,  by  said  Richard  blathers,  re- 
ceiver, to  James  P.  Kilbreth,  out  of  the  said  assets?,  the 
sum  of  three  hundred  and  sixtv-seven  dollars  and  sixtv-five 
cents  for  all  costs,  counsel  fees  and  expenses,  incident  to  his^ 
said  office  as  receiver  appointed  by  that  court;  it  is  fut'ther 
ordered,  that  the  trustees  now  appointed  shall  pay  out  af 
the  assets  which  may  come  to  their  hands  the  said  sum  of 
three  hundred  and  sixtv-  seven  dollars  and  sixtv  Hve  cents, 
taking  therefor,  from  said  Kilbreth,  triplicate  receipts;  one 
copy  for  themselves,  one  to  be  filed  in  this  court,  and  one 
for  said  assignees.  It  is  also  ordered  that  said  Richa'^d 
Mathers,  receiver,  out  of  the  assets  in  his  hands,  pay  thi* 
costs  of  this  cause;  and  it  is  further  ordered,  that  said  trus- 
tees shall  immediately  taJie  under  their  control  the  suits 
pending,  and  judgments  for  and  against  the  said  trust  com- 
pany and  said  assignees  or  either,  in  the  State  of  Ohio  and 
elsewhere,  and  manage    the    same    for  the    benefit    of    the 

trust." 

**And  this  court  being  satisfied  that  the  proceedings  for 
contempt  in  the  circuit  court  of  the  I'nited  States,  for  tLe 
seventh  circuit  and  southern  district  of  Ohio,  against  Rich- 
ard Mathers  and  several  others,  have  been  dismissed  and  tl.i» 
parties  discharged  therefrom;  and  being  further  satisfied, 
the  James  P.  Kilbreth  and  Nathaniel  C.  Mclean,  against 
whom  proceedings  for  contempt  are  now  filed  in  this  court, 
did  not,  in  any  act  of  theirs,  intend  to  bring  this  court  into- 
contempt  or  unlawfully  to  oppose  the  execution  of  its  orders^ 
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do  order  that  said  proceedings  be  dismissed,  and  that  said  Kil- 
breth  and  McLean  go  discharged  thereof  without  day." 

"As  to  all  matters  not  provided  for  in  this  decree,  it  is  order- 
ed that  the  petition  of  the  plaintiffs  and  the  several  cross-peti- 
tions filed  in  this  cause  be  dismissed  without  prejudice,  and 
this  decree  shall  not  be  understood,  taken,  or  construed  as  de- 
termining any  question,  either  for  or  against  the  said  assignees, 
as  to  any  alleged  mismanagement  of  said  trust  fund  while  in 
their  hands — the  design  being  to  leave  those  questions  without 
prejudice  to  either  party  by  this  decree." 


Springer  and  Fries  v.  Edward  Wise,  Bernard  Singer 

AND    Lewis  Wise. 

(No.  9,500.) 

1.  An  action  will  not  lie  for  the  recovery  of  damages,  alleged  to  have 
occurred  In  consequence  of  a  malicious  civil  suit,  unaccompanied  by 
the  arrest  of  the  person  or  a  seizure  of  property.  The  costs  of 
the  action  in  which  he  recovers  are  supposed  to  compensate  him  for 
his  loss 

2.  When  the  foundation  of  the  action  is  alleged  damage  in  consequence 
of  the  wrongful  and  malicious  levy  upon  property,  special  injury 
must  be  alleged  and  shown. 

Special  Term. — On  demurrer  to  petition. 

The  petition  sets  forth  "  that  the  defendants,  on  or  about  the 
21st  day  of  June,  A.  D.  18oS.  commenced  an  action  them 
in  the  court  of  common  pleas,  in  the  county  of  Jack- 
son, and  State  of  Missouri,  and  in  said  cause  filed 
their  petition  against  these  plaintiffs,  and  among  other 
Ihings,  averred  that  these  plaintiffs  were  merchants  trading 
at  Cincinnati,  Ohio,  under  the  name  of  Springer  & 
Fries;  that  they  did  not  know  the  first  name  of  said  Springer 
&  Fries,  and.  therefore,  sued  them  as  Charles  Springer  and 
John  A.   Fries:   that  these  plaintiffs  executed  and   delivered 
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ty  ^eligman  &  Stetheimer,  of  the  State  and  city  of  New  York, 

their  promissory   note,   for   the  sum   of  seven   hundred   and 

Iwentv-five  dollars  and  seventv-two  cents,  which  became  due 

threQ  months  after  the  date  thereof,  to-wit:  on  the  15th  day 

of     April,     A.     D.     1857;     also,     their      other      promissory 

note^  dated  July  1st,  1857,  for  the  sum  of  twenty- 
five    hundred    and    sixty-six  dollars    and     forty-four    cents, 

which  became  due  March  l«>l,  1858,  and  on  which 
fjye  hundred  dollars  had  been  paid;  and,  also,  their 
other  promissory  note,  dated  July  17,  1857,  for  the  sum 
of  six  hundred  and  six  dollars  and  twelve  cents,  which  fell  due 
March  17,  1858.  The  said  plaintiflFs  in  said  cause,  further 
alleged,  in  their  said  petition,  that  the  said  notes  had  severally 
been  endorsed  by  said  Seligman  &  Stetheimer  to  them,  and  that 
they  were  the  legal  owners  thereof;  that  the  said  several  notes 
had  been  casually  lost,  and  that  they  could  not,  therefore,  fib- 
the  same  in  said  cause,  then  the  plaintiffs  herein  say 
that  the  defendants  are  partners,  and  as  such,  commenced 
8a.id  action  in  said  court  of  common  pleas  of  Jackson  county; 
they  further  say,  that  in  said  action  Louis  J.  Singer,  agent 
for  the  above  named  defendants,  swore  to  the  truth  of  said 
averments,  and  he,  also,  at  the  commencement  of  said 
action,  made  oath  'that  said  plaintiffs  had  a  just  demand  against 
sfiid  defendants.  Springer  &  Fries;  that  the  amount  which 
they  ought  to  recover  thereon,  was  thirty-four  hundred  dol- 
lars, and  that  said  Springer  &  Fries,  as  said  affiant  believes, 
are  not  residents,  nor  residing  within  the  State  of  Missouri;* 
and  thereupon  said  defendants,  by  their  agents  and  attorneys, 
procured,  to  be  issued,  a  writ  of  attachment  against  the  prop- 
erty of  these  plaintiffs,  and  caused  the  property  of  these 
plaintiffs  to  be  seized  thereon  to  satisfy  said  claim." 

'•'These  plaintiffs  say  that  it  is  not  true,  that  at  the  time  of 
the  commencement  of  said  action,  the  said  defendants  here- 
in were  the  holders  or  the  owners  of  the  said  notes  described 
above,  and  that,  at  that  time,  the  same  had  not  been  in- 
dorsed over  to  them  by  said  Seligman  and  Stetheimer;  they 
fnrther  say,  that  said  notes  were  not  casually  lost,  as  averred 
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by  said  defendants  herein  in  their  said  petition,  but,  en  the 
contrary,  at  said  time  the  same  were  in  the  handa  of  parties 
in  Cincinnati,  who  held  them  as  agents  for  Seligman  and 
Stetheimer,  who  were  then,  are  now,  and  ever  have  been, 
the  real  hfma  fide  holders  and  owners  of  said  notes.  The 
plaintiffs  herein  say  that  they  were  at  no  time  indebted  to 
the  defendants,  and  that  the  commencement  of  said  action, 
and  the  leY3ring  said  attachment  upon  their  property,  was 
wrongful,  malicious,  and  vexatious;  that  by  reason 
thereof  the  plaintiffs  herein  have  been  greatly  damaged 
is  their  business,  credit  and  reputation;  the  plaintiffs  further 
say,  that  the  defendants  herein,  of  their  own  motion,  have 
abandoned  said  action,  and  dismissed  said  attachment,  and 
that  said  Seligman  and  Stetheimer,  the  real  owners  of  said 
notes,  have  now  in  another  forum  commenced  their  action 
against  these  plaintiffs." 

*'The  plaintiffs  say,  that  by  the  wrongful,  malicious  and  vex- 
atious proceedings  of  the  defendants,  they  have  been  put  to 
large  expenses  and  outlays,  and  have  suffered  damages  to  the 
extent  of  ten  thousand  dollars,  for  which  they  ask  judgment, 
and  for  all  propoi  relief." 

To  this  petition  the  defendants  demur,  because  it  does  not 
contiiin  facts  sufficient  to  constitute  a  cause  ol  action. 

Jos.  Abraham,  for  plaintiffs.  >         ;         , 

Tilden,  Rairden  &  Curwen,  for  defendants. 

Spencbb,  J.  It  is  claimed  the  property  of  the  plaintiffs  was 
attached,  and  that  they  received  injury  to  their  business  in 
consequence  of  the  malicious  procedure  of  the  defendants.  No 
action  lies  against  a  party  for  the  bringing  of  a  vex- 
ations civil  suit,  to  authorize  a  recovery.  There  must 
have  been  an  arrest  of  the  defendant  in  the  action,  or  some 
special  injury  arising  to  his  property.  Tt  is  well  established 
that  if  an  individual,  on  an  execution,  takes  the  property 
of  another,  when  on  a  prior  exf^cutfon  Ms  Judgment  has  been 
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eatisfled,  an  action  will  lie  for  the  vexatious  prosecution  of  the 
writ.  But  the  malice  in  that  case  is  the  gist  of  tlie 
action,  nnd  special  damage  must  be  averred.  But  for 
the  causeU^HS  brinaing  of  aa  action,  wh«.'re  no  special  in- 
jury arifies  to  a  party,  the  costs  of  the  action  in  which  lie 
recovers  are  supposed  to  compensate  him  for  his  loss.  Wlu^i- 
there  has  been  a  seizure  of  the  person  or  pro[»erty  in  an  ac- 
lion,  brouj»ht  vexatioufily,  without  probable  cause,  and  for  the 
purpose  of  harassing  the  defendant,  the  latter  may  recover 
at  common  law  for  the  special  damage  he  may  have  sus- 
tained. To  sustain  such  an  action,  it  must  appear  that  either 
bis  person  or  his  property  has  been  seized,  and  that  the  ac- 
tion was  without  reasonable  or  probable  cause,  and  vexatiously 
or  wrongfully  instituted. 

Now,  how  near  does  the  petition  in  this  case  conform  to  these 
requisites? 

All  the  facts  may  be  true,  as  averred  here,  and  the  plaintiffs 
in  the  action  in  Missouri  may  not  have  been  guilty  of  a  vex- 
atious proceeding,  or  one  without  reasonable  or  probable 
cause.  It  is  not  enough  to  aver  in  a  petition  of  this  kind 
that  the  party  had  no  cause  of  action,  or  that  the  notes 
averred  to  be  the  cause  of  action,  were  not  the  property  of 
the  party  bringing  it.  The  averment  should  be  specific,  that 
the  suit  was  brought  without  reasonable  expectation  of  main- 
taining it. 

It  has  been  claimed  that  the  malice  of  the  agent  might  be 
imputed  over  to  the  principal.  As  a  general  rule,  that  is 
not  eo;  it  is  not  imputed  to  him.  Unless  he  directed  the  act 
to  be  done  he  is  not  liable  for  the  malicious  wrongs  of  an  agents 
acting  without  the  proper  scope  of  his  duty. 

The  demurrer  is  well  taken,  and  must  be  sustained. 
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W.  D.  Alexander   v.  W.  Y.   Brown. 

(No.  9,263.) 

1.  Where  a  claim  is  asserted,  and  the  usual  evidence  submitted  to  the 
clerk,  to  entitle  a  plaintiff  to  an  order  of  attachment,  the  nature, 
validity,  or  justice  of  the  cause  of  action,  is  not  a  matter  of  inquiry. 

2.  The  affidavit  is  made  at  the  plaintiff's  peril,  and  the  undertaking: 
he  is  required  to  give,  is  the  defendant's  indemnity  for  any  injury 
he  may  sustain  by  the  procedure. 

2.  The  defendant  may  deny,  by  affidavit,  the  specific  acts  charged  by  the 
plaintiff  to  entitle  him  to  ihe  process,  as  they  apply  solely  to  the 
remedy — not  to  the  right  of  action. 

General  Term. — Proceeding  in  error  to  reverse  an   order 
of  the  court  at  spoi'ial  term  disniiasioff  an  attachment. 

The  question  invclved  la  the  fiuHiciency  of  an  affidavit  to  au. 
therize  an  order  of  attachment,  under  the  code. 

The  affidavit  is  as  follows:  'Tiaintiff  says  that  the  claim 
herein,  apainst  I  he  defendant,  W.  1").  Alexander,  la  founded 
on  the  notes  <(^t  forth  in  the  petition,  and  also  upon  the  cur- 
rency of  the  Bnn!i  of  Tokaiua.  amounting  to  §17,500,  held 
hv  the  affii^Ht,  as  stated  in  his  petition,  and  the  liabihty  of 
.•5aid  currency,  incurred  by  waid  Alexander,  as  one  of  the 
stockholders  of  said  bank.  Affiant  further  states  his  claim 
is  just,  and  he  believes  he  ou<?ht  to  recover  from  the  defendant 
521,000  with  interest,  from  June  10.  185S;  he  further  saye, 
that  A  Icelander  is  a  nonresident  of  the  State  of  Ohio,  and  a 
number  of  persons  who  are  named  as  garnishees,  have  prop- 
erty of  his  in  their  possession." 

By  the  petition,  referred  to  in  the  affidavit,  it  is  alleged 
that  the  territorial  legislature  of  Nebraska,  in  the  year  1867, 
chartered  an  institution  to  be  established  in  Burt  county, 
by  the  name  of  'The  Bank  of  Tokama;.  that,  by  the  terms 
of  the  act  of  the  incorporation,  the  stock  holders  of  the  bank 
were  made  personally  liable  for  the  full  amount  of  the  issues 
or  currency  of  the  directors,  L  c.  bills;  that  the  defendant  is 
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one  of  the  stockholders.      The  bank  has  failed,  and  become 

entirely  insolvent,   owing  the  plaintiff  |13,877,  evidenced    by 

sis  notes  of  hand,  signed  by  the  president,  of   the  following 

purport: 

12,100.  St.  Louis,  Mo.,  April  28,  1858. 

Forty  days  after  date  we  promise  to  pay  to  the  order  of  Mr. 
Henry  Brown,  |2,100,  for  value  received,  payable  at  the  Frank- 
lin Bank,  Cincinnati,  Ohio. 

(Signed)  S.  S.  CAMPBELL, 

Pres't.  Bank  of  Tokama. 

It  is  further  alleged,  that  these  notes  are  unpaid,  and  the 
plaintiff  holds  as  collateral  security  for  their  payment  fl7,- 
500  of  the  bills  issued  by  thf*  bank,  which  were  depoaitd  with 
him,  by  its  officers.  He,  therefore,  asks  judgment  against 
defendant,  on  the  ground  of  his  liability,  as  stockholder,  to 
pay  the  debts  of  the  bank. 

Smith  &  Love,  for  plaintiff  in  error. 
Lee  &  Fisher,  for  defendant  in  error. 

Storeh.  J.,  delivered  the  opinion  of  the  court 

Several  objections  have  been  made  as  to  the  sutBciencv  of 
the  aflSdavit,  which  in  our  opinion,  should  more  properly  lie 
urged  on  the  trial  of  the  action.  We  suppose  the  right 
to  sue,  the  morality  or  immorality  of  the  claim,  the  adequacy 
of  the  consideration,  in  fact,  the  entire  cause  of  action,  are 
subjects  for  inquiry  in  another  stage  of  the  proceedings,  and 
lan  not,  with  any  propriety,  be  considered  on  a  motion  to 
discharge  an  order  of  attachment.  If  we  were  permitted 
in  this  summary  way  to  inquire  into  the  merits  of  the  con- 
troversv,  we  should  forestall  all  future  action,  and  virtuallv 
deprive  the  plaintiff  of  a  full  investigation  of  his  right 
This  rule  is  but  the  ordinary  course  pursued  by  all  courts 
when   motions  are  made  to.  quash  a   writ,  or  to  set  aside  a 


NOVEMBER  TERM,  1858.  397 

W.  D.  Alexander  v.  W.  Y.  Brown. 

process,  not  authorized  by  law,  or  which  was  improvidentially 
issued. 

Where  a  claim  is  asserted,  and  the  usual  evidence  submit- 
ted to  the  clerk  to  entitle  a  plaintiff  to  his  order  of*  attach- 
luent,  or  of  arrest,  or  for  the  recovery  of  personal  property, 
the  nature,  validity  or  justice  of  the  cause  of  action, 
is  not  a  matter  of  inquiry;  all  that  can  be  demanded  is  the 
ordinary  proof  of  indebtedness,  by  the  defendant,  his  fraudu- 
lent conduct,  or  unlawful  detention  of  the  property.  The  affi- 
davit Is  made  at  the  plaintiff's  peril;  and  the  undertaking  he  is 
required  to  give,  is  the  defendant's  indemnity  for  any  injury  he 
may  sustain  by  the  procedure. 

This  view  of  the  case  disposes  of  the  objection,  that  the 
bank  was  not  legally  incor[)orated ;  and  the  territorial  legisla- 
ture which  granted  the  charter  had  no  power  to  grant  such 
a  franchise.  It  is  asserted  in  general  terms,  the  grant  wasJf 
made,  and  until  the  contrary  is  proved,  we  must  pre- 
sume such  is  the  fact.  To  permit,  then,  an  issue  to  be  made, 
in  this  stage  of  the  cause,  to  test  the  validity  of  the  charter, 
would  result  in  a  trial  in  advance,  before  any  plea  or  answer 
setting  up  a  defense  is  filed;  compelling  us  meanwhile  to  take 
judicial  notice  of  what  are  called  territorial  statutes,  which 
we  would  not  permit  in  ordinary  cases,  unless  specially  plead- 
«?d  and  proved  as  ordinary  facts. 

The  same  remark  will  apply  to  the  objection  taken  to  the 
liability  of  the  bank,  upon  the  note  made  by  the  president, 
copies  of  which  are  exhibited  with  the  petition.  Whether 
the  signature  of  that  officer  is  genuine,  or  whether  he  was 
empowered  to  enter  into  the  (•ontract,  or  whether  its  form  or 
execution  is  such  as  is  required  by  law,  are  questions  ];^ot  now 
before  us.  and  were  very  properly  disregarded  by  the  judge  at 
special  term. 

If  we  should  suppose  the  corporation  referred  to  was  not 
legally  created,  it  does  not  follow  that  those  who  were  in- 
fitrumental  in  bringing  it  into  life — its  stockholders  and 
officers — are  not  still  responsible  for  its  issues.  When  we 
find  such  a  state  of  things  to  exist,  the  pretended  corporators 
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iiave  been  regarded  as  partners,  or  joint  stockholders,  liable, 
individually,  to  fulfill  what  the  corporate  bodv  would  have  been 
compelled  to  do  if  it  had  a  legal  existence. 

The  argument  of  the  defendant's  counsel,  therefore,  could  not 
be  sustained,  if  the  hypothesis  he  has  urged  be  true. 

We  do  not  discover  any  error  in  the  ruling  at  special  term 
upon  the  general  sufficiency  of  the  affidavit.       It  states  an  in 
debtedness,  and  the  amount  actually  due  bv  the  defendant;  hiF 
non-residence,  also,  is  averred,  and  the  usual  formalities,  re- 
quired by  the  code,  are  pursued. 

The  defendant,  in  everv  case  where  an  order  of  attachment 
has  issued,  may  deny  by  affidavit,  the  specific  acts  charged 
by  the  plaintiff,  to  entitle  him  to  the  pro<ess.  If  fraud  is  al 
leged,  he  may  coutradict  it,  and  so  of  non-re«idence, 
as  these  apply  solely  to  the  remedy,  not  to  the  right  of 
action.  Here  no  exception  is  taken  to  the  affidavit  upon  any 
such  ground.  If  any  exists  in  reality,  it  is,  as  we  have  already 
said,  such  as  can  only  be  determined  on  the  final  hearing  of 
the  caueo. 

Judgment  aijrmed. 


Thomas  Duxlap  et  al.  v.  Executor  of  John  A.  Wiseman 

ET   AL. 

(No.  6.896.) 

1.  When  interest  Is  payable  by  the  terms  of  a  contract,  at  stated 
periods,  it  becomes  principal  from  the  time  of  payment,  and  may  be 
recovered  as  such,  with  interest  from  the  time  it  became  due:  but 
at  no  higher  rate  than  six  per  cent,  per  annum,  although  the  interest 
arising  on  the  contract  was  at  the  rate  of  ten  per  centum  per  an- 
num, under  the  statute.  It  would  be  otherwise,  If  under  that  stat- 
ute, the  interest  on  the  interest  had  been  stipulated  for,  at  the 
highest  rate  authorized. 

Special  Term. — This  is  nn  action  by  Thomas  Danlap  and 
others  to  foreclose  a   mortgage  given  by  John  A.  Wiseman 


NOVEMBER  TERM,  1858.  399 


Thomafi  Dunlap  et  ai.  v.  Executor  of  John  A.  Wiseman  et  al. 


Charles  Stewart  and  Thomas  Webb,  executors,  etc.,  of  John 
Walker,  deceased,  are  made  parties,  and  they  set  np  in  their 
answer  a  mortgage  on  the  same  premises,  from  Wiseman  to 
Walker. 

The  question   in   the  case  is   whether   interest  shall   be  al- 
lowed, and  what  J?hall  be  the  rate  of  interest    upon     interest 
as  it  matured,   on    a   promissory    note,    which    reads    as    fol- 
lows: 
•$l,oOO.  Cincinnati,  April  14,  1853. 

**On  or  before  the  14th  day  of  April,  1856,  for  value  re- 
icived,  I  promise  to  pay  John  Walker,  or  order,  fifteen  hundred 
dollars  with  10  per  cent,  interest  yearly  from  date,  to  be  paid 
at  the  end  of  each  six  months. 

JOHN  A.  WISEMAN." 

Clinton  Kirby,  for  plaintiffs. 

W.  }i.  Caldwell,  for  executor,  etc.,  of  Wiseman. 

Tilden  &  Rairden,  for  executors,  etc.,  of  Walker. 

Spencer,  J.  It  has  been  decided  in  the  case  of  Watkinson 
T.  Root,  4  Ohio,  373,  that  on  a  note  drawn  in  this  way,  the 
interest  would  be  allowed  on  the  interest,  as  it  matured  from 
time  to  time;  that  was  an  action  brought  for  the  recovery  of 
the  interest  alone,  the  principal  not  having  yet  become  due, 
and  it  was  held  that  where  a  note  was  drawn  in  that  way, 
the  interest,  when  it  should  be  paid,  becomes  principal,  and 
draws  interest. 

The  present  case  falls  within  this  ruling.  The  plaintiffs  are 
entitled  to  interest  on  these  instalments  of  interest,  as  they 
matured,  at  the  end  of  every  six  months.  But  where  in- 
terest  is  thus  made  principal,  the  question  is  what  rate  of 
interest  does  it  draw?  The  statute  provides  that  on  all  sums 
of  money,  after  the  same  shall  become  due,  the  interest  shall 
be  allowed  at  the  rate  of  six  per  cent,  and  no  more.  By 
virtue  of  that    provision,  then,  this    instalment    of    interest 


400  SUPERIOR  COURT  OF  CINCINNATI. 

Niles'  Works  ▼.  The  City  of  Cincinnati. 

would  only  draw  six  per  cent;  but  it  proTides  that  parties  may 
agree,  in  writing,  to  pay  interest  at  a  rate  not  exceeding  ten 
per  cent.  We  are  disposed  to  give  that  statute  a  strict  con- 
struction. If  the  parties  had  agreed,  by  the  terms  of  the 
contract,  to  pay  interest  at  the  rate  of  ten  per  cent,  on  the  in- 
terest as  it  matured,  it  would  be  a  contract  for  that  sum;  but 
they  agreed  to  pay  ten  per  cent,  only  on  the  principal  sum,  so 
that  the  contract,  if  the  law  were  embodied  into  it,  entitles 
the  party  to  interest  on  the  instalments  of  interest  as  tliey 
matured,  at  the  rate  of  six  per  cent. 
Decree  accordingly. 


NiLEs'  Works  y.  The  City  of  Cincinnati. 

(No.  9.132.) 

1.  The  right  of  any  proprietor  of  land  througb  which  a  natural  water- 
course runs,  is  to  make  such  use  of  the  water  and  to  erect  such  struc- 
tures over  the  stream  as  will  not  interfere  with  the  rii^hts  of  other 
proprietors  above  or  below. 

2.  A  proprietor  has  no  right  to  change  the  channel  of  a  water  course  by 
means  of  a  sewer,  and  throw  the  water  upon  the  land  of  his  neighbor 
in  a  difTerent  place  or  direction  from  that  in  which  it  before  flowed; 
If  he  does  so,  and  his  neighbor  continues  the  sewer,  only  ordinary 
care  and  diligence  is  demanded  of  the  neighbor  in  the  constructlan 
of  such  extension  of  the  sewer,  so  far  as  he  is  concerned 

8.  Where  a  natural  water  course  runs  through  part  of  a  city  which  Is 
subdivided  into  lota  and  intersecting  streets,  and  a  proprietor  under* 
takes  to  construct  a  sewer  on  his  particular  premises,  as  a  substi- 
tute for  the  natural  water  course,  he  is  bound  to  contemplate  aitf 
make  provision  for  the  future  increased  flow  of  Vater  occasioned  by 
the  usual  and  ordinary  improvement  of  the  streets,  as  also  of  the 
lots  fronting  on  these  streets,  within  the  limits  of  the  territory  nat- 
urally drained  by  the  water  course. 

4.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 
streets,  has  caused  an  increased  flow  of  water  in  a  natural  water 
course,  such  fact  is  not  relevant  to  the  question  of  liability  on  tke 
part  of  the  corporation,  in  a  case  of  the  breakage  and  overflow  of  a 
sewer  built  by  the  plaintiff,  after  such  change  of  grade,  as  a 
stitute  for  this  water  course  on  plaintiff's  premises. 
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Special  Tbrm. — Action  to  recover  flftj  thousand  dollars 
damages,  claimed  to  have  been  incarred  by  the  plaintiff,  by 
the  breakage  and  overflow  of  a  sewer. 

The  plaintiff,  a  corporation  organized,  under  the  laws  of  th» 
State  of  Ohio,  for  manufacturing  purposes,  became,  in  the  year 
1854,  the  owner  of  certain  leasehold  premises,  situate 
on  the  west  bank  of  the  Miami  -and  Erie  canal,  about 
sixty-one  feet  north  of  Front  street,  in  the  city  of  Cincin 
nati.  The  premises  were  occupied  by  the  plaintiff 
for  machine  shops,  in  the  manufacture  of  engines  and  various 
other  iron  machines,  together  with  a  large  iron  foundry  situate 
on  the  canal  side.  The  plaintiff's  lessors,  J.  S.  &  J.  M. 
Niles,  in  the  year  1844,  prior  to  the  erection  of  said  buildings 
on  the  premises,  and  for  the  purpose  of  improving  and  supply- 
ing a  substitute  for  a  natural  water-course,  known  as  peer 
Greek,  which  ran  across  the  premises,  caused  a  stone  sewer  of 
eight  feet  interior  diameter  to  be  constructed  through  the  prem- 
ises, from  north  to  south,  situate  a  few  feet  west  of  and  parallel 
to  the  canal  bed.  and  connecting  with  a  sewer  shortly  after- 
ward built  through  Dr.  Morebead's  premises  on  the  north, 
and  emptying  on  the  premises  of  Nicholas  Longwortb  on  the 
south;  and  the  waters  flowed  thence  diagonally  across  Long- 
worth's  premises,  and  found  their  way  to  the  canal,  at  the 
abutment  of  the  stone  bridge  across  Front  street.  Long- 
worth  subsequently  in  the  same  year  continued  the  sewer 
across  his  lot,  but  it  washed  away  before  it  was  completed 
and  Longwortb  abandoned  the  undertaking.  The  defend 
ant.  in  the  year  1S56.  for  the  purpose  of  protecting  the 
bridffe  abutment,  with  the  consent  of  Longworth,  and 
at  the  city's  expense,  caused  a  similar  sewer  to  be  constructed 
across  Longworth's  property,  extending  In  e  curve  from  the 
Niles'  sewer  to  the  waste  weir  of  the  canal  at  the  bridge. 
In  the  midst  of  a  heavy  rain  on  May  5.  A.  D.  1858.  the 
•iewer  under  plaintiff's '  foundry  broke,  causing  one  aide  ot 
the  foundry  to  tumble  flown,  nanslng  great  destruction  and 
loss  of  property,  and  putting  a  stop  to  plaintiff's  business 
26 
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Plalntifif  sought  to  recover  a  compensation  from  the  city 
of  Cincinnati,  claiming  that  the  sewer  across  Longworth's 
lot,  afi  built  by  the  city,  was  such  an  obstruction  of 
the  waters  of  Deer  Oreek  that  it  caused  plaintiCf's 
sewer  to  break;  and  also  claiming  that  the  city  had  increased 
the  quantity  of  waters  draining  into  Deer  Creek,  and  that  by 
reason  thereof,  the  curved  sewer  across  Longworth's  premises 
became  insufficient  to  carry  off  the  flow,  and  the  pressure  caused 
the  sewer  of  the  plaintiff  to  break  and  the  injury  complained  of 
to  occur. 

It  wafi  in  evidence  that  Deer  Creek  was  a  natural  water- 
course, originally  draining  an  area  of  a  thousand  and  seven- 
teen acres,  and  emptied  into  the  Ohio  river  at  the  mouth  of  the 
Miami  and  Erie  Canal.  The  stream  meandered  through 
the  valley,  crossing  the  lands  of  many  different 
owners,  and  that  as  early  as  1831,  the  State  of  Ohio, 
in  the  construction  of  the  canal,  caused  a  large  semi- 
circular sewer,  twenty  feet  wide  and  ten  feet  high, 
to  be  laid  in  the  bed  of  the  creek,  above  Eighth  street.  That 
the  respective  owners  within  the  city  limits,  began  one  after 
another,  to  straighten  that  part  of  the  stream  on  their  own 
premises,  making  the  course  thereby  more  direct,  and  each  sev 
erallv  and  at  times,  bv  combination  of  owners,  inclosed  the 
stream  in  a  sewer.  The  city  authorities,  from  time  to  time, 
built  sewers  under  the  streets  that  crossed  the  stream,  and  at 
times  assisted  toward  the  construction  of  others  on  private 
property,  so  that  at  length  after  many  years,  every  owner  of 
land  south  of  Court  street  had  inclosed  the  stream  across  his 
land,  making  thereby  a  continuous  line  of  sewerage  from  Court 
street  to  Front  street,  although  not  of  uniform  capacity,  struc- 
ture or  dimensions,  and  having  a  descent  of  46.01  feet  in  that 
distance. 

It  was  also  in  evidence  that  the  area  originally  drained 
into  Deer  Creek,  had  been  increased  from  1,017  to  1,066 
acres,  by  reason  of  change  in  the  grades  of  the  streets  and 
the  construction  of  sewers  leadinjr  toward  Deer  Creek:  that 
publio  and  private  improvement  of    the   surface   of   the   ter- 
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ritorv  drained  thereto,  had  been  extensive,  and  that  the 
effect  of  such  improvements  by  grading,  paving  and  covering 
with  stones,  buildings,  etc..  was  to  lessen  the  absorption  ot 
water,  and  quicken  the  flow,  and  increase  the  concentration 
at  any  particular  point  within  a  given  time;  that  the  in- 
creased rapidity  of  concentration  would  add  at  least  ten  per 
cent,  to  the  quantity  of  water  delivered  at  a  particular  point 
in  a  given  time. 

During  the  progress  of  the  trial,  Joseph  Seifert,  a  witness 
introduced  on  behalf  of  the  plaintiff,  testified  that  there  was 
a  part  of  the  city  which  naturally  drained  westwardly  into 
Mill  Creek  on  the  west  of  the  city  and  not  into  Deer  Creek, 
which,  however,  had  been  brought  to  drain  into  the  Deer 
Creek  sewei*  by  changing  the  grades  of  certain  of  the  street» 
<ji  the  city,  prior  to  the  time  of  the  oonstruction  of  the  sewer 
through  plaintiff's  premises. 

The  witness  was  proceeding  to  state  what  portion  of  the 
city  was  so  changed  in  its  drainage,  when  objection  to  the 
testimony  was  interposed  by  the  counsel  for  the  defendant, 
as  being  incompetent  and  irrelevant,  it  not  appearing  that 
the  plaintiff  or  its  lessors  were  interested  in  the  property 
when  any  of  the  changes  of  the  grades  of  the  streets  were 
made,  and  the  sewer  of  plaintiff  having  been  built  in  view 
of  the  grades  as  they  were  at  the  time  of  its  construction,  in 
the  year  1844.  The  objection  was  sustained  by  the  court,  and 
the  plaintiff  entered  its  exception  to  the  ruling. 

The  counsel  for  plaintiff  then  asked  the  witness  what  in- 
crease the  citv  had  ca'used  in  the  flow  of  water  into  the  Deer 
Creek  sewer,  since  the  construction  of  plaintiff's  sewer  in  the 
year  1844,  by  the  paving  or  improving  of  new  streets  and 
pavements  in  those  parts  of  the  city,  before  that  time  unim 
proved,  or  but  partially  improved. 

To  this  the  counsel  for  defendant  made  objection,  as  being 
incompetent  and  irrelevant,  for  reason  that  it  appeared  that 
the  premises  occupied  by  the  plaintiff  was  a  lot,  in  a  subdi- 
vision of  an  original  city  lot,  containing  streets  laid  out  and 
established  before  the  year  1844,  and  for  reason  that  the 
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usual  and  ordinarj  improTements  of  the  streets,  as  also  upoo 
the  lots  fronting  on  the  streets,  and  the  flowing  of  water 
thus  occasioned  being  a  matter  necessarily  in  the  contempla 
tion  of  the  plaintiff's  lessors,  when  they  built  the  sewer 
througrh  their  premises  as  a  substitute  for  tTie  natural  water 
channel. 

The  objection  was  sustained  by  the  couit,  and  the  plaintiff 
entered  its  exception  to  the  ruling. 

Taft  &  Perry,  for  plaintiff. 

Hart  &  Disney  and  George  E.  Pugh,  for  defendant 

Gholson,  J.,  charged  the  jury  as  follows: 

This  action  was  brought  by  the  plaintiff  to  recover  for  an 
injury  sustained  by  the  falling  down  of  a  building  occupied 
as  a  fouudry,  the  consequent  destruction  of  property,  and  an 
interruption  to  business. 

The  plaintiff  had  a  lease  upon  the  lot  and  building  for  ten 
years,  and  was  bound  to  keep  the  building  in  repair.  Th«* 
costs  of  such  repairs,  if  the  verdict  was  for  the  plaintiff,  to- 
gether with  the  injury  to  its  personal  property,  and  incon 
venience  to  its  business,  would  be  proper  matters  te  be  taken 
into  consideration  in  assessing  the  damages. 

The  defendant  denied  any  liability  whatever  for  the  injury 
of  which  the  plaintiff  complained. 

It  appears  from  the  pleadings  and  evidence,  that  in  early 
times  there  ran  through  the  limits  of  the  city  of  Cincinnati 
a  natural  water-course,  known  as  Deer  Creek. 

The  right  of  any  proprietor  of  lots  of  land,  through 
which  this  watei-conrse  ran.  was  to  make  such  use  of  the 
water,  and  to  erect  such  structures  over  the  stream,  hb  would 
not  interfere  with  the  rights  of  the  owners  above  or  below. 
If  a  portion  of  the  city  through  which  the  stream  runs  was 
subdivided  into  lots,  and  streets  were  laid  out  and  dedicated, 
running  to  or  across  the  natural  water-course,  a  right  to  the 
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use  of  tBe  streets  in  connection  with  the  watercourse,  for  the 
discharge  of  water  from  the  lots  fronting  on  the  streets  would 
be  created. 

Persons  who  might  afterward  become  possessed  of  the  lots 
through  which  the  water-course  passed,  would  hoid  them 
subject  to  the  right  to  the  use  of  the  streets  for  the  discharge 
of  the  water. 

If  the  owner  of  a  lot  through  which  the  water-course  flowed 
in  its  natural  channel,  should  choose  to  substitute  an  artificial 
one,  it  would  be  his  duty  to  see  that  it  was  sufficient  for  all 
the  purposes  of  the  natural  one.  When  such  an  artificial 
channel  is  constructed  by  one  proprietor,  he  must  take  care 
that  he  does  not  prevent  the  accustomed  flow  of  the  water  in 
^  the  natural  channel  from  above,  or  injuriously  increase  it,  or 
change  its  course  below. 

If  one  proprietor,  having  constructed  such  a  channel,  the 
proprietor  below  desires  to  continue  it,  he  may  do  so;  but  if  he 
constructs  one  of  an  insufficient  size,  or  in  an  insufficient 
manner,  and  is  thereby  injured,  it  is  his  own  loss. 

When  an  artificial  channel  for  a  watercourse  has  been 
constructed  by  one  proprietor,  and  structures  connected  with 
it  are  erected  upon  his  property,  and  this  artificial  channel  is 
continued  by  a  construction  for  the  purpose,  through  the 
land  of  a  proprietor  below,  whether  the  latter  will  be  respon- 
sible for  an  injury  to  the  former,  may  be  a  question  of  care 
and  diligence. 

A  man  has  no  right  to  change  the  channel  of  a  water- 
course, by  means  of  a  sewer,  and  throw  the  water  upon  the 
land  of  hi«  neighbor  in  a  different  place  or  direction  from 
that  in  which  it  before  flowed.  If  he  does,  and  as  a  matter 
of  agreement,  or  for  the  protection  of  his  own  property,  the 
neighbor  continues  the  sewer,  he  is  only  bound  to  use  ordi- 
nary care  and  diligence  in  its  construction,  and  does  not  be- 
come an  insurer  against  any  injury  resulting  to  the  sewer 
above,  or  to  structures  connected  with  It,  and  which  may  be 
affected  bv  its  destruction. 

In  this  case,  if  it  appears  from  the  evidence  that  a  loss  and 
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injury  happened  on  the  land  or  premises  occupied  bj  the 
plaintiff,  it  must  sustain  it,  unless  it  show  affirmatively  a 
right  to  place  it  elsewhere.  This  is  claimed  on  two  grounds. 
First,  that  the  city,  improperly  and  without  right,  increased 
the  flow  of  water  through  the  sewer  from  above. 

Second,  that  the  city,  improperly  and  without  right,  ob 
structed  the  flow  of  water  from  the  sewer  through  the  lot 
of  the  plaintiff  from  below.  The  city  had  the  right,  having 
constructed  the  sewer  under  the  streets,  to  use  it  for  the  same 
purpose  for  which  the  natural  water-course  was  subject  to 
be  used — ^the  discharge  of  the  water  passing  along  the  gut- 
ters in  the  street.  If  it  was  used  in  an  ordinary  and  proper 
manner  for  such  purpose,  there  would  be  no  liability  on  the 
ground  of  any  increase  in  the  number  of  buildings  erected 
on  the  lots.  The  improvement  of  the  city  must  be  considered 
as  having  been  within  the  contemplation  of  the  parties  at  the 
time  of  making  a  subdivision  of  lots  containing  a  dedication 
of  streets. 

If  the  city  had,  carelessly  and  improperly,  brought  into  the 
sewer  by  means  of  the  openings  in  the  streets,  a  large  quantity 
of  water,  a  liability  might  result  for  any  injury  caused  to  the 
sewer  of  the  plaintiff,  but  not  if  the  increase  of  the  water  was 
caused  by  improvements.  Against  the  latter  it  would  be  the 
duty  of  the  plaintiff  to  guard,  in  the  confitruction  of  the  sewer 
through  its  property. 

As  to  the  obstruction  claimed  to  have  been  caused  by  the 
continuance  of  the  sewer,  by  the  city,  from  the  premises  of 
the  plaintiff  through  the  property  of  Longworth,  the  jury 
would  inquire  first,  as  a  question  of  fact,  did  this  obatructioo 
cause  the  injury  complained  of  upon  the  premises  of  the 
plaintiff?  This  the  plaintiff  must  show  to  the  satisfaction 
of  the  jury,  and  if  it  failed  to  do  oo,  the  jury  need  inquire 
no  further  as  to  this  branch  of  the  case. 

If  the  jury  were  satisfied  that  the  insufficiency  or  imper- 
fection of  the  sewer,  constructed  by  the  city  through  the 
property  of  Longworth,  caused  an  obstruction  of  the  water 
passing  through  the  sewer  of  the  plaintiff,  and  the  injury 
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resulted  therefrom,  it  did  not  necessariij  follow  that  there  was 
a  liability  od  the  part  of  the  city. 

The  city,  representing  Longworth,  the  owner  of  the  property, 
sind  the  plaintiff,  stand  as  the  proprietors  of  contiguous  lots 
of  land,  through  or  by  which  a  natural  water-course  originally 
llowed. 

The  plaintiff  changed,  by  means  of  an  artificial  channel  or 
e^ewer,  the  course  and  direction  of  the  water,  and  threw  it  upon 
the  land  of  Longworth  at  a  place,  and  in  a  manner  different 
from  what  it  was  before. 

There  is  evidence,  tending!  to  show  Home  arrangement 
between  the  plaintiff,  or  those  it  represents,  and  Longworth, 
for  a  continuance  of  the  5*ewer  through  his  land.  A  sewer 
for  this  purpose  was,  it  appears,  constructed  by  Longworth. 
This  was  found  not  to  answer,  or  wms  objectionable  for  some 
reason,  as  shown  by  the  evidence,  but  not,  so  far  as  appears, 
upon  the  ground  of  obstruction. 

To  obviate  this  matter,  and  under  the  circumstances  shown 
in  the  evidence,  to  which  the  jury  will  have  reference,  the 
city  undertakte  the  construction  of  a  sewer  from  the  lot  oo- 
rupied  by  the  plaintiff,  through  the  land  of  Longworth.  to 
Deer  Creek.  Now,  as  between  the  city  and  the  plaintiff,  or 
those  whom  the  plaintiff  represents,  under  the  circumstances 
disclosed  by  the  evidence,  the  city  would  not  be  absolutely 
liable  for  any  defect  or  imperfection  in  the  sewer,  but  for 
such  a  defect  or  imperfection  as  the  exercise  of  ordinary 
care  and  dilgence  might  have  guarded  against.  It  will  be 
for  the  jury  to  determine,  upon  the  evidence,  and  having  regard 
to  the  nature  and  use  of  tlie  structure  to  be  made,  whether 
the  requisite  care  and  diligence  was  used. 

It  is  admitted  that  the  tbin^r  to  be  constnicted  was  one 
requiring  skill,  the  failure  to  exert  the  needful  skill,  if  not 
obtained,  or  from  inattention,  would  be  negligence.  The 
inry  will  inquire  whether  there  was  want  of  skill  on  the 
part  of  those  employed  to  plan  or  construct  the  sewer,  and 
also  whether  there  was  an  omission  to  use  the  requisite 
skill.     If   competpnt   men    were   not   employed,   or  if,   under 
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the  evidence,  there  was  failare  to  ase  that  skill  which  works 
of  the  kind  have  been  shown  by  the  evidence  to  require,  a 
caee  of  negligence  would  t>e  established.  The  oity,  as  rep- 
resenting  the  adjoining  owner  of  property,  either  under  an 
agreement  or  for  its  own  protection,  had  no  right  to  act 
wantonly  or  with  gross  ignorance  and  neglect,  even  to  guard 
against  any  how  of  water  proceeding  from  the  sewer  of  the 
plaintiff.  But  if  the  city  acted  with  good  faith,  and  exercised 
proper  care  and  diligence,  such  as  an  ordinarily  prudent  and 
careful  owner  of  property  under  such  circumBtances  would  do, 
then  there  is  no  liability  to  the  plaintiff. 

Verdict  for  defendant. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a 
Judgment  entered  for  the  defendant,  which  was  subsequently 
affirmed  in  general  term. 


Martha  E.  Piatt  v    John  H.   Piatt  et  al. 

(No.  6.989.) 

1.  It  is  not  necessary  for  the  court  to  decide  tbe  merits  of  a  contro- 
versy on  the  granting  an  injunction.  In  a  proper  case  an  Injunction 
will  be  issued  to  secure  the  plaintiff  from  damage  pending  the  de- 
cision of  the  legal  right  in  the  premises. 

2.  An  injunction  will  He  in  behalf  of  a  devisee,  and  against  the  son 
of  the  testator,  on  the  showing  that  the  son  is  collecting  the  rents 
of  the  estate  pending  the  question  of  the  probate  of  Uve  testator'a 
will  and  that  waste  is  being  committed  by  him. 

Special  Tbrm. — On  demurrer  to  petition. 

• 

The  petition  in  this  case  states  that  -Tacob  W.  Piatt,  late 
of  Boone  countv,  Kentucky,  died,  leaving  the  plaintiff. 
Martha,  his  widow,  seven  children,  who  are  minors,  and  for 
whom  the  plaintiff  sues  as  curator,  and  two  children,  John 
H    Piatt,  Caroline  G.  Jenkins,  late  Piatt,  who  are  adults,  and 
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who  are  made  defendants.  Jacob  W.  Piatt  was  seized  of 
real  estate  in  Kentucky,  Illinois  and  Ohio,  much  the  largest 
portion  being  in  the  city  of  Cincinnati,  under  rent,  and 
yielding  annually  about  |6,000.  That  he  executed  in  due 
form  a  last  will  and  testament,  by  which  he  devised,  with 
the  exception  of  a  specified  house  and  lot,  all  his  real  estate 
to  the  plaintiff,  Martha  E.  for  the  benefit  of  his  minor  child- 
ren, appointing  the  said  plaintiff  executrix  of  his  will  and 
guardian  of  the  minor  children;  that  the  said  last  will  and 
testament  has  been  offered  for  probate  to  the  proper  court 
in  Kentucky,  and  is  in  the  custody  of  that  court,  so  that  it 
can  not  be  obtained  for  probate  in  this  State.  That  the 
probate  being  resisted  by  the  defendant,  John  H.  Piatt,  as 
he  has  a  right  to  do  according  to  the  law  of  Kentucky,  the 
question  of  its  probate  is  still  pending  and  undetermined; 
and  the  plaintiff  is  thus  prevented  from  offering  for  probate 
in  this  State  either  the  original  will  or  an  authenticated  copy, 
with  the  probate  in  the  State  of  Kentucky. 

The  petition  further  states  that  the  defendant.  John  H. 
Piatt  asserts  a  right  to  collect  one  month  of  the  rents  of  the 
property  in  Cincinnati,  and  has  been  collecting  the  same; 
that  the  plaintiff  and  said  defendants  have  not  been  able  to 
agree  upon  any  plan  by  which  said  real  estate  shall  be 
taken  care  of  and  protected  from  waste;  that  the  defendant 
had  been  collecting  the  rents  before  the  death  of  Jacob  W. 
Piatt,  and  has  since  continued  to  receive  them,  or  a  part  of 
them,  without  authority  from  the  plaintiff,  and  without 
rendering  any  account;  that  under  these  circumstances 
there  is  great  danger  that  the  property  will  go  to  waste, 
and  the  rents  and  profits  not  be  collected  and  properly  taken 
care  of. 

The  petition  concludes  with  a  prayer  for  a  receiver,  to  take 
charge  of  the  property  and  hold  the  part  in  dispute  until  the 
termination  of  the  controversy  as  to  the  title.  There  is  also  a 
prayer  for  an  injunction  and  an  account. 

Johnston  &  Carroll,  for  plaintiff. 
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Nicholas  HeadingtOD,  for  defendants. 

Gholson,  J.  It  is  claimed  in  support  of  the  demurrer, 
that  when  relief  in  equity  depends  upon  a  legal  right,  the 
court  will  not  interfere  until  the  right  is  ascertained,  and 
that  thie  should  be  done  by  a  proceeding  at  law.  This  is  a 
correct  rule  when  the  court  is  required  to  make  a  final  de 
cree  settling  the  right  in  dispute.  2  Phill.  44,  49,  154,  29:i 
and  333.  Or,  at  lea^t,  the  court  will  not  interpose  unless 
the  legal  right  is  very  clear.  2  Phill.  154.  But  in  the 
meantime  there  may  be  a  question  whether  an  injunctioM 
will  not  be  granted,  or  some  order  made  to  secure  the 
plaintiff  from  damage  until  the  legal  right  is  decided.  2 
Phill.  44,  50.  "It  is  certain  that  the  court  will,  in  man? 
cases,  interfere  and  preserve  property  in  statu  quQ,  during 
the  pendency  of  a  suit,  in  which  the  rights  to  it  are  to  be 
decided,  and  that  without  expressing,  and  often  without 
having  the  means  of  forming  any  opinion  as  to  such  rights." 
2  Phill.  6(>2;  16  Ves.  2f)7;  ^  V.  &  B.  168;  Dow,  440.  "It  is 
true  that  the  court  will  not  so  interfere,  if  it  thinks  there  is  no 
real  question  between  the  parties;  but  seeing  that  there  is  a 
substantial  question  to  be  decided,  it  will  preserve  the  property 
until  such  question  can  be  regularly  disposed  of.  In  order 
to  support  an  injunction  for  such  purpose,  it  is  not  necessarj 
for  the  court  to  decide  upon  the  merits  in  favor  of  the  plaintiff." 
2  Phill.  603. 

There  being  cases  in  which  relief  may  be  properly 
granted,  is  such  a  rase  made  out  by  the  statements  in  the 
petition?  The  answer  to  this  question  must  depend  on  the 
nature  of  the  circumstances  as  showing  such  injury  to  the 
plaintiff  as  forms  a  ground  for  the  interference  in  equity. 
If  the  plaintiff  may  suffer,  during  the  pendency  of  the  liti- 
gation, an  injury  in  its  nature  irreparable,  this,  undoubt- 
edly, will  be  sufficient.  16  Mees.  &  Welsh.  581.  There 
are  somp  injuries  which  have  been  specially  pointed  out  as 
bfnn<i  of  this  description,  others  depend  upon  the  meaning 
of    the    general    definition    or    description,    "irreparable    in 
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jury."  It  has  been  said  that  irreparable  injury  is  **that 
which  if  not  prevented  by  injunction,  can  not  afterward  be 
compensated  by  any  decree  which  the  court  can  pronounce 
in  the  result  of  the  cause."     16  Mees.  &  Welsh.  575,  581. 

The  injury  claimed  in  this  case  to  authorize  the  interfer- 
ence of  the  court  is  waste,  the  great  danger  of  which  to  the 
real  estate  is  alleged  in  the  bill,  but  the  particulars  are  not 
stated.  Now  it  may  be  inferred  that  the  waste  threatened 
is  permissive — the  injury  and  destruction  of  tenements  from) 
the  want  of  proper  repair.  That  a  case  of  this  kind  may 
exist,  which  under  its  circumstances,  may  amount  to  irre- 
parable injury,  and  justify  the  interference  of  the  court,  is 
clear  to  my  mind.  Whether,  under  the  general  allegations 
in  the  petition,  the  plaintiff  can  make  out  such  a  case,  is 
not  now  the  question.  The  only  question  is,  whether,  on  a 
demurrer,  such  general  aJiegatioas  are  sufficient.  We  have 
so  held  under  the  code,  leaving  the  party  to  a  motion  to 
make  definite  and  certain.  Even  under  practice,  in  chan- 
cery, it  has  been  said  that  *'a  very  general  term  use<l  in 
pleading  may  enable  a  party  to  make  a  case  which,  if 
proved,  would  entitle  him  to  relief."       1  Craig  &  Phill.  98, 

Williams  v.  Earl  of  Jersey. 

In  accordance  with  these  views  the  demurrer  to  the  peti- 
tion must  be  overruled. 

Demurrer  overruled. 


William  Wood  v.  John  Pearce. 

(Na  7.771.) 

1.  An  Individual  who  becomefi  a  stockholder  In  an  Incorporated  com- 
pany, undertakes  to  pay  to  the  comntion  fund  the  entire  sum  for  eacn 
■hare  he  subscribes,  as  flzed  by  the  act  of  Incorporation,  or  the  by- 
laws of  the  company, 

2.  The  stockholders  have  a  right  to  demand  from  each  other  that  all 
shall  bear  the  common  burden,  in  proportion  to  the  amount  they  have 
Invested. 
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3.  The  creditors  of  the  company,  and  all  who  may  be  interested  In  its 
safety  or  solvency,  may  ask  that  the  fund  upon  which  they  rely 
shall  really  exlst»  not  on  paper,  but  In  money,  and  be  held  sacred  to 
discharge  corporate  liabilities:  hence.  If  a  stockholder  has  not  fully 
paid  the  amount  stipulated  for  the  shares  he  has  subscribed,  the  sum 
y€t  due  may  be  reached  by  a  creditor  of  the  corporation,  should  it  De- 
come  necessary  to  charge  It. 

4.  To  such  a  demand,  it  is  no  answer  by  the  debtor  that  the  interest 
upon  installments  already  paid  should  be  allowed  to  extinguish 
the  principal  sum  yet  due. 

General  Term. — Proceeding  Id  error  to  reverso  a  Jadg- 
ment  of  the  special  term,  rendered  aj^ainst  Williara  Wood. 

Pearce  brought  his  action  at  special  term,  to  recover  the 
balance  due  by  Wood  on  a  promissory  note,  made  by  him 
to  the  treasurer  of  the  Dajton  &  Cincinnati  Railroad  Com- 
pany,  or  order,  for  $800,  dated  June  1,  1855,  and  payable  in 
two  years.  After  it  became  due,  $400  were  paid  to  the 
company  and  indorsed  on  the  note.  Subsequently  the  note 
was  transferred  by  the  payee  to  a  creditor  of  the  company, 
by  whom  it  was  assigned  to  the  plaintiff,  who  also  received, 
after  the  transfer  from  the  debtor,  the  additional  sum  of 
$100.  To  prevent  a  recovery  for  the  balance  due,  Wood 
proved  that  he  had  subscribed  $5,000  to  the  capital  stock  of 
the  company,  upon  which  he  had  paid  $3,900,  commencing 
on  the  1st  of  March,  1858;  that  the  note  sued  on  wag  given 
for  an  installment  due,  and  required  to  be  paiQ  on  the  stock 
subscribed.  It  was  further  in  evidence  that  the  directors  of 
the  railroad  company  on  the  15th  of  April,  1852,  passed  a 
resolution,  at  a  meeting  of  the  board,  "allowing  interest  at 
the  rate  of  eight  per  cent,  to  all  subscribers  in  money  upon 
payments  made,  from  the  date  of  such  payments  till  the 
time  when  the  first  dividend  should  be  declared." 

It  was  claimed,  under  this  resolution,  the  debtor  was  enti- 
tled to  a  credit  upon  his  note,  for  the  interest  due  upon  all 
the  payments  made  upon  the  stock  before  the  suit  was 
brought  which  if  allowed  would  have  cancelled  the  bal- 
ance remaining  unpaid  upon  the  note. 
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The  judge,  at  special  term,  did  not  sustain  the  defense,  aod 
gave  judgment  for  the  amount  due. 

Tilden,  Rairden  &  Curwen,  for  plaintiff   in  error. 

Bates  &  Scarborough,  for  defendant  in  error. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

We  need  not,  in  the  view  we  take  of  the  case,  now  decide 
whether  the  claim  of  the  debtor  was  such  as  he  could  recoup 
a  set-off  against  the  holder  of  the  note.  It  does  not  affect  the 
consideration;  it  is  not  a  part  of  the  contract  by 
any  of  its  terms;  it  does  not  grow  out  of  nor  is  it  immediately 
connected  with  the  contract  itself  and  would  not,  there- 
fore, seem  to  be  within  any  of  the  clauses  of  the  code  of  practice, 
permitting  the  causes  of  action  to  be  reduced  or  compen- 
sated. 

But  we  think  on  no  legal  or  moral  principle,  should  the  claim 
set  up  by  the  debtor  have  been  allowed.  The  object  of  the 
resolution  allowing  interest,  very  clearly  was  to  stimulate  the 
subscribers  to  the  stock  of  the  company  to  pay  in  cash,  and 
pay  punctually  the  installments  as  they  were  required 
When  the  stock  subscribed  should  have  been  fully 
paid,  the  accruing  interest  might  be  added  to  the  orig* 
inai  price  of  the  shares,  thereby  increasing  their  num 
ber  as  an  equivalent  for  the  interest  due.  This  is  the  only 
rational  construction  we  can  give  to  the  resolution,  and 
we  doubt  very  much,  if  any  other  was  intended,  whether  it 
would  bind  the  company.  The  stockholder  would  not,  on  any 
just  principle,  be  permitted  to  recover  of  the  company,  from 
year  to  year,  until  a  dividend  should  be  declared,  interest 
upon  bis  capital,  and  thus  indirectly  compel  the  payment  of 
what  would  be  tantamount  to  a  dividend,  when  the  company, 
as  in  the  present  case,  was  unable  to  pay  it,  the  road  unfin- 
ished, and  without  the  smallest  revenue  accruing  from  any  por- 
tion of    it.     Anv  other  view  of    the  case  would    exhibit  the 
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anomaly  that  interest,  instead  of  increasing  the  principal  agreed 
to  be  paid,  would  be  substituted  for  and  represent  a  part 
of  the  principal,  thus  releasing  the  debtor  from  the  perform- 
ance of  his  contract,  and  securing  to  him,  for  an  amount 
much  less  than  that  agreed  to  be  paid  for  the  stock,  at  the  time 
of  subscription,  his  full  number  of  shares.  This  can  not  be 
permitted. 

When  an  individual  becomes  a  stockholder  in  an  incorpor- 
ated company,  he  undertakes  to  pay  to  the  common 
fund  the  entire  sum  for  each  share  he  subscribes,  as  fixed  by  the 
act  of  incorporation  or  the  by-laws  of  the  body  who-  rep- 
resent it.  This  the  directors  may  and  should  require  to  be 
done. 

The  stockholders  have  the  right  to  demand  from  each  other 
that  all  shall  bear  the  common  burden,  in  proportion  to  the 
amount  they  have  invested.  The  creditors  of  the  company, 
and  all  who  may  be  interested  in  its  safety  or  solvency,  may 
well  ask  that  the  fund  upon  which  they  rely  shall  really  exist, 
not  on  paper,  but  in  money,  and  be  held  sacred  to  discbarge 
corporate  liabilities. 

Hence  it  is  very  clear  that  if  a  stockholder  has  not  fuUv 
paid  the  amount  stipulated  for  the  shares  he  has  subscribed, 
the  sum  yet  due  may  be  reached  by  a  creditor  of  the  corpor- 
ation, should  it  become  necessary  to  charge  it;  and  it  would 
be  no  answer  to  such  a  demand  by  the  debtor,  that  the  in- 
terest upon  instalments  already  paid,  should  be  allowed  to 
extinguish  the  principal  sum  still  due. 

In  the  case  before  us,  a  creditor  of  the  company,  by  the  trans- 
fer of  the  note  in  question  received  a  virtual  assignment  of 
so  much  of  the  debtor's  subscription  as  was  then  due  and  un- 
paid, which  we  are  satisfied  can  only  be  discharged  by  an 
actual  payment  of  the  balance  due. 

Judgment  affirmed. 
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Samuel  West  et  al.  y.  Calvary  Morris,  Trustee,  &c. 

(No.  7.880.) 

1.  A  court  once  having  acquired  lurisdiction  of  a  cause  should  retain  it 

2.  In  an  action  (or  the  foreclosure  of  a  mortgage,  it  is  no  defense  on  the 
part  of  a  mortgagor  that  a  third  party  has  subsequently  brought 
a  similar  action  against  him.  in  a  court  of  concurrent  jurisdiction, 
founded  upon  the  same  claim  set  up  in  this  court. 

8.  The  time  of  redemption  allowed  by  a  decree  of  foreclosure  is  a  mat- 
ter solely  within  the  discretion  of  the  court. 

4.  The  Insolvency  of  a  trustee  does  n  ot  divest  him  of  his  right  to  sue; 
C^tuU  que  trust  are  not  necessary  parties  to  a  suit  by  the  trustee. 

General  Term. — ProceediDg  in  error  to  reverse  a  decree  of 
the  special  term. 

The  facts  exhibited  by  the  record   in  this  case,  are  as    fol- 
lows: 

On  the  15th  of  December,  1857,  Calvary  Morris,  as  trustee 
for  A.  B.  Smith  and  wife,  filed  his  petition,  at  special  term, 
to  foreclose  a  mortgage  made  by  West  to  him,  as  such  trus- 
tee. It  was  dated  Nov.  27th,  1850,  to  secure  the  payment 
of  fl«500;  and  on  the  same  day  summons  issued  for  the 
defendant  West  and  certain  lien  holders,  to  appear;  all  the 
defendants  were  served  with  process  previous  to  January 
27th,  1858,  at  which  time  West  appears  to  have  been  served. 
On  the  19th  of  February,  1858,  West  answered  the  petition, 
admitting  his  indebtedness,  but  setting  up  the  fact,  that  one 
Geo.  W.  Smith  bad  notified  West  not  to  pay  Morris  any  part 
of  the  debt,  and  bad  actually  commenced  a  suit  in  the  court  of 
common  pleas  of  Hamilton  county,  to  recover  the  amount 
<Iue  upon  the  mortgage,  alleging  that  he  was  the  rightful 
owner  of  the  claim.  He  further  averred,  that  process  issu- 
ing from  that  court,  had  been  served  upon  him.  A  copy  of 
the  proceedings  bad  in  the  common  pleas  is  also  made  a 
part   of   the   answer.    There  was    no  prayer   to  dismiss   the 
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petition  filed  id  this  court,  or  that  the  hearing  should  be 
postponed,  or  that  Smith  be  made  a  party  and  intervene. 
The  action  in  the  common  pleas,  it  appears,  was  commenced 
b.T  filing  the  petition  on  the  20th  of  January,  1858,  and  the 
summons  was  served  on  Weet  on  the  30th  of  the  same 
month. 

On  these  facts  the  judge  who  tried  the  cause  at  special 
term,  held  that  the  court  had  acquired  jurisdictian  of  the 
subject-matter,  before  Smith  commenced  his  suit  in  the  com- 
mon pleas,  and  was  a  sale  of  the  mortgaged  premises  decreed 
accordingly. 

J.  T.  Crapsey,  for  plaintiffs  in  error. 

Thoa.  C.  Ware,  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court. 

We  can  not  find  any  error  on  the  part  of  the  court  in  the 
proceedings  at  special  term.  The  suit  had  not  only  been 
commenced  in  this  court,  but  some  of  the  defendants  were 
served  with  process  before  the  petition  was-  filed  in  the  com- 
mon pleas,  and  West  was  actually  served  in  this  action  be- 
fore he  was  summoned  to  appear  in  that  court. 

Jurisdiction  had  properly  attached  in  this  forum  over  the 
subject  before  the  common  pleas  had  acquired  it,  and  it  is 
our  duty  to  retain  the  case  and  proceed  to  judgment.  This 
is  so  fully  decided  in  16  Ohio,  404,  405,  Merrill  v.  Lake,  that 
we  need  not  vindicate  our  opinion  by  the  quotation  of  antho- 
rities.  It  may  not  be  inappropriate,  however,  to  state  that 
the  adjudication  of  our  own  tribunal  is  in  harmony  with  the* 
ruling  of  the  supreme  court  of  the  United  States  in  9  Whea- 
ton.  536,  Smith  v'.  Mclver;  7  Howard,  625,  Peck  v.  Jenness; 
10  Howard.  67,  Shelby  v.  Bacon. 

It  is  not  our  province  to  extend  our  jurisdiction  by  mere  im- 
plication, nor  yet  to  assume  the  prerogative  to  legislate, 
where   there  is  already  an  established   legal  rule.    iWe  most, 
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however,  maintain  and  assert  all  the  power  clearly  gi^en  ns 
bj  law,  whenever  the  exercise  of  the  right  is  demanded  by 
a  suitor,  or  required  for  our  own  protection. 

When  Morris  filed  his  petition,  he  was  not  required  to 
make  any  persons  parties,  but  those  who  had  liens  of  record, 
or  claimed  an  interest  in  the  premises.  AH  this  it  seems 
was  done;  more  than  this  could  not  have  been  necessary. 
The  existence  of  Smith's  claim  was  not  then  known,  nor 
does  it  appear  to  have  been  made  known,  until  he  instituted 
his  AUft  in  the  common  pleas;  and,  until  the  present  time, 
Smith  himself  has  set  up  no  title  in  this  court,  nor  excepted 
to  our  Jurisdiction.  This  is  left  to  the  debtor  West  only  to 
assert,  and  it  seems  to  us  he  can  not,  and  must  not  be  per- 
mitted to  avail  himself  of  any  such  defense. 

Other  errors  hav**  been  assigned.  One  is,  that  too  short 
a  time  was  allowed  to  the  debtor  by  the  decree  to  pay  the 
debt;  a  sufiQcient  answer  to  this  objection  is  found  in  the 
fact,  that  no  exception  was  taken  at  the  time  the  decree  was 
rendered;  and  as  the  extent  of  the  time  was  within  the  dis- 
cretion of  the  court,  we  may  well  presume  now,  at  least, 
that  the  circumstances  of  the  case  warranted  the  time  stated 
as  the  limit  of  further  delay.  The  debt  fcnd  been  due 
nearly  a  year  before  the  mortgage  v/as  fo  jciosed,  and  the 
suit  in  which  it  is  now  sought  to  obtain  relief,  has  been 
pending  nearly  another  year,  and  we  thiuk,  therefore,  there 
is  but  little  force  in  the  objection. 

Another  error  assigned  is,  that  Morris,  the  trustee,  is  in- 
solvent, and  the  cestuis  que  trust  are  not  made  parties.  We 
can  not  find  any  evidence  in  the  record,  of  the  first  member 
of  the  sentence,  and  if  we  did,  the  fact  would  not  change 
the  aspect  of  the  case.  It  is  immaterial  whether  the  trus- 
ree  is  insolvent  or  not,  no  application  has  b?en  made  to  re- 
move him  by  those  whoee  interest  he  ref^resents,  and  the 
court  will  always  see  that  the  fund  he  controls  is  properly 
appropriated.  There  is  no  reason  why  Smith  and  wife 
should  become  parties.  West  can  not  require  it,  as  all  that 
eoncerns  him  is,  to  have  a  legal  satisfaction  of  the  debt 
27 
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whenever  he  is  ready  to  diecharge  Itj  the  sherifif's  receipt 
will  be  a  sufficient  voucher  for  hi&  protection.  Besides,  the 
27th  section  of  the  code  authorizes  expressly  a  trustee,  like 
Morris,  to  sue 'without  joining  hits  beneficiary  with  him  in 
the  action. 
Judgment  affirmed. 


Thos.  Kellv  ?.  The  Executors,  etc.  of  John  A    Wiseman. 

(No.  8,682.) 

1.  As  a  general  rule,  the  statute  ot  limitations  forms  no  defense  under 
the  general  issue.  The  statute  must  be  pleaded  specially  when  the 
cause  of  actiou  is  alleged  to  have  accrued  at  a  time  beyond  that 
prescribed   by  the  statute. 

2.  But  under  the  decision  in  Hill  v.  Henry,  17  Ohio.  11.  it  seems  the 
judge  before  whom  the  case  is  tried  may  take  notice  of  the  lapse  ot 
time,  without  plea,  or  after  plea  Is  filed. 

Special  Term. — On  demurrer  to  an  amended  petition. 
The  original  petition  was  filed  December  1,  A.  D.  1855. 

The  petitioner  claimed  an  indebtedness  against  John  A. 
Wiseman,  for  work  performed  in  1841-2  and  3.  In  his  life- 
lime  Wiseman  filed  an  answer,  denying,  first,  the  indebted- 
ness generally;  and,  secondly,  alleging  that  the  cause  of 
action  did  not  accrue  at  any  time  within  six  years  before  the 
suit  was  commenced.  No  replication  was  filed,  as  the  plead- 
ings were  made  up  before  the  amendment  to  the  101st  sec- 
tion to  the  code. 

Pending  the  cause  Wiseman  died,  and  James  Saffin,  exec- 
utor, etc.,  was  made  defendant. 

The  petition  was  subsequently,  on  October  1,  A.  D.  1858, 
amended,  In  substance  as  follows: 

That  between  the  2d  of  May,  1843  and  the  commence- 
juent  of    this  suit,  the    plaintiff,  by  himself    or  attorney,  on 
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one  occasioD,  at  least,  and  generally  ofteDer,  in  each  year  of 
said  term,  presented  the  account  (a  copy  of  which  is  attached 
to  the  petition),  to  the  defendant,  Wiseman,  for  payment, 
and  on  these  occasions,  when  go  presented,  the  said  Wiseman 
acknowledged  the  correctness  of  the  debt,  and  promised  to 
pay  it. 
To  this  amended  petition  the  defendant  demurred. 

Nicholas  Headington,  for  plaintiff. 

W.  B.  Caldwell,  for  defendant. 

Storer,  J.  As  a  general  rule,  by  the  English  practice,  as 
well  as  that  prevailing  in  American  courts,  the  statute  of 
limitations  forms  no  defense,  under  the  general  issue,  but 
inust  be  pleaded  specially;  and  this  is  required  when  the 
cause  of  action  is  alleged  to  have  accrued  at  a  time  beyond 
that  prescribed  by  the  statute. 

The  statute  does  not  destroy  the  debt:  it  takes  away  the 
remedy  only;  and  the  debtor  may  either  take  advantage  of 
the  limitation,  or  waive  the  privilege  altogether.  It  was  at 
one  time  held  by  Lord  Holt  that  the  statute  could  be  given 
m  evidence  under  the  plea  of  ml  debet,  though  not  in  assumf)- 
sit.  But  we  apprehend  the  exception  would  not  now  be 
admitted.  Chief  Justice  Parsons,  in  Pearsall  v.  Dwight,  3 
Mass.  87,  remarks  that  the  decision  referred  to  is  merelv  a 
dictum  of  Lord  Holt,  and  has  been  since  overruled.  The 
same  view  has  been  taken  by  Williams  in  his  notes  to  1st 
Saunders,  283,  note  2.  as,  also,  5  Conn.  343,  Bobbins  v. 
Harvey. 

Whenever  the  plea  of  the  statute  was  interposed,  the 
plaintiff  took  issue  by  general  traverse,  or  replied  over  a 
new  promise,  or  that  some  one  of  the  disabilities  allowed  by 
the  statute  existed.  This  admitted  the  validity  of  the  plea 
and  the  new  matter  set  up  by  the  replication  was  the  an' 
pwer  to  the  defense;  and  such  was  the  practice  in  Ohio  until 
Hill  V.  Henry,  17  Ohio,  11,  was  decided. 
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It  was  in  that  esse  held  when  a  cause  cf  action  was  bar- 
red, and  it  was  sought  to  be  revived  by  a  subsequent  prom- 
ise, the  action  should  be  brought  on  that  promise,  and  not 
on  the  original  contract.  Judge  Hitchcock  founded  the 
opinion  on  a  distinction  which,  it  was  said,  existed  between 
the  law  of  Ohio  and  the  English  statute.  He  claimed  that 
if  the  promifie  to  pav  had  been  made  before  the  bar  inter- 
vened, the  suit  might  be  maintained  for  Ihe' original  debt, 
within  the  time  allowed,  dating  tbe  statutory  time  from  the 
promise;  but  if  the  promise  was  made  after  the  bar  bad 
attached,  the  original  debt  was  gone,  and  the  promise  to 
pay  it  alone  could  be  sued  on. 

There  are  serious  difiiculties  in  the  application  of  the 
rule.  If  the  bar  of  a  statute  confers  a  privilege,  the  defend- 
ant, by  not  asserting  it,  would  seem  to  have  waived  it;  and 
if  the  cause  of  action  should  even  appear  in  the  pieadinga 
to  be  barred,  if  no  exception  should  be  taken  by  the  debtor, 
there  would  be  a  tacit  admission  the  claim  was  just.  Bot 
on  the  hypothesis  of  the  supreme  court,  the  Judge  before 
whom  the  case  is  tried  may  take  notice  of  the  lapse  of  time, 
without  plea*or  after  plea  should  be  filed.  A  replication  of 
a  new  promise  would  not  prevent  the  bar. 

But  as  the  law  now  stands  expounded  in  Hill  v.  Henry,  we 
must  abide  by  it.  Although  this  suit  is  brought  under  the 
code,  the  statute  of  limitations  of  1831  being  in  force  when 
the  right  of  action  accrued,  must  consequently  determine  it. 

This  is  in  conformity  with  the  sixth  section  of  the  code, 
as  well  as  the  construction  of  our  courts  before  the  present 
practice  prevailed.    6  Ohio,  96  Bigelow  v.  Bigelow. 

Id  the  case  before  us,  the  plaintiff  avers  that  he  demanded 
payment  at  least  once  in  each  year,  from  the  contracting  of 
the  debt  to  the  commencement  of  the  action.  This  allega- 
tion would  be  a  novel  one  under  any  system  of  pleading. 
It  is  obDo.xious  to  the  charge  of  duplicity,  and  has  no  cer- 
tainty of  time  or  place.  It  pi*esents  no  distinct  issue,  nor 
does  it  advise  tbe  party  to  be  affected  by  the  averment,  of 
what  he  may  expect  will    be  proved.     As  we  have    already 
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intimated,  if  the  promise  said  to  be  made  were  made  before 
the  debt  waa  barred,  then  the  whole  allegation  is  not  only 
onnecessarj,  but  irrelevant  to  the  issue — as  the  question 
<:ould  be  raised  only  by  a  replication  to  the  defendant's  plea. 
If,  however,  the  alleged  promise  was  made  after  the  statute 
had  run,  the  averment  should  be  so  stated  that,  it  would 
clearly  appear  such  was  the  fact. 
Demurrer  sustained. 


E.  G.Whitney  et  al.  v.  Patrick  Rogers  et  al. 

(No.  1.103.) 

1.  When  a  carrier  receives  property  and  contracts  to  deli^^r  It  at  a 
distant  place,  he  has  no  right  to  his  freight  till  he  performs  his  con- 
tract, and  that  is  alone  fulfilled  by  the  delivery  at  the  port  of  destin- 
ation: nor  can  the  shipper  compel  him  to  part  with  the  property  dur- 
ing the  transit*  unless  he  tenders  him  the  whole  freight.  What 
the  carrier  has  a  right  to  earn  can  not  be  taken  from  him  till  the 
fruit  of  his  labors,  if  permitted  to  be  performed,  is  secured. 

2.  There  can  be  no  such  thing  as  freight  "pro  rata  itineris.'*  unless  the 
bailee  voluntarily  gives  up  the  cargo,  and  the  bailor  consents  to  re- 
ceive it  before  the  place  of  destination  is  reached. 

Obxeral  TERM.-r-Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  special  term  against  the  plaintiff  in  error. 

The  defendants  in  error  were  the  owners  of  a  barge  em- 
ployed in  the  transportation  of  cargoes  on  the  Ohio  and 
Mississippi  rivers,  on  which  were  laden  on  the  3d  of  Febru- 
ary, 1853,  200  barrels  of  beef  and  4,018  barrels  of  flour, 
shipped  at  Madison,  I^wa,  to  be  conveyed,  on  account  of 
the  owners  thereof,  to  New  Orleans,  La.,  for  certain  freight 
then  agreed  upon  by  the  parties. 

While  the  vessel  remained  at  the  shore  opposite  Madison, 
she  sprung  a  leak,  which  made  it  necessary  to  unladen  her 
to  save  the  property  from  injury. 

The  plaintiff   Whitney  in  company  with    others,  took    pos- 
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sessioD  of  the  barge,  aeaumed  to  coDtrol  the  flour,  and  caused 
it  to  be  unladen  and  re-stored,  as  it  was  then  claimed,  for 
safe  keeping. 

The  defendant  in  error  repaired  their  barge,  and  after- 
ward  required  the  plaintiffs  to  deliver  the  flour  on  board, 
that  thej  .might  earn  their  freight,  by  the  transportation  of 
the  property  to  New  Orleans.  They  tendered,  at  the  same 
time,  a  reasonable  sum  for  the  expenses  incurred,  for  sal- 
vage in  unlading  the  cargo,  but  the  plaintiffs  in  error  re- 
fused to  permit  the  flour  to  be  taken  on  board  the  barge,  or 
the  defendants  to  receive  it.  In  consequence  of  this  refusal, 
this  action  is  brought  by  the  carriers  to  recover  the  dam- 
ages sustained  by  the  loss  of  the  freight. 

It  appears  the  flour  was  insured  by  the  owners,  in  the 
office  of  the  Madison  Insurance  Company,  of  which  Whit- 
ney was  secretary,  and  that  he  claimed  to  act  for  all  con- 
cerned, when  he  took  the  control  of  the  cargo,  to  save  it 
from  injury.  It  is  also  in  evidence,  that  after  the  injury  the 
flour  had  sustained,  the  owners  abandoned  it  to  the  under^ 
writers,  who  accepted  the  abandonment. 

Lincoln,  Smith  &  Warnock,  for  plaintiffs  in  error. 

Coffin  &  Mitchell,  for  defendants  in  error. 

Stoher,  J.,  delivered  the  opinion  of  the  court 

On  the  trial  a  great  deal  of  evidence  was  produced,  and. 
as  is  often  the  case,  much  of  it  had  but  little  to  do  with  the 
case.  The  parties  appear  to  have  been  much  excited,  and 
their  statements,  therefore,  are  to  be  taken  as  they  doubtless 
were  by  the  judge,  with  much  allowance. 

When   this  mass  of   evidence  was    presented,  the   premises 
were    submitted    to  the    court,  the    parties    waiving    a  jury 
After    considering    the    case,    the    judge,  at    special    term, 
assessed   the   plaintiff's   damages   at  $1,119.  allowing,  in   the 
first   place,  a  reasonable  sum   to  Whitney,  for   his   outlay  in 
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sayinjc  the  Hour.  All  the  testimony  given  on  the  trial,  is 
embodied  in  a  bill  of  exceptions. 

No  error  is  assigned  for  any  ruling  of  the  judge,  which 
appears  to  have  been  excepted  to  at  the  bearing.  The  gen- 
eral objection  seema  only  to  be  urged,  that  the  evidence  did 
not  warrant  the  finding. 

When  the  case  was  tried,  no  law  was  in  force,  nor  any 
decision  of  the  supreme  court  reported,  which  would  author- 
ize a  re-examination  on  error,  of  the  opinion  given  at  the 
special  term,  either  as  to  its  weight,  credibility  or  suffici- 
ency. All  these  were  properly  within  the  discretion  of 
the  judge  to  admit  or  reject,  as  he  might  think  proper;  the 
ruling  in  G  Ohio  State  407,  House  v.  Elliott,  covering  the 
whole  ground.  If,  by  the  law  of  the  last  session,  however, 
we  are  now  permitted  to  refer  to  the  evidence,  and  decide 
whether  a  new  trial  should  have  been  granted,  or  not,  in  a 
particular  case,  we  suppose  the  authority  conferred  can 
not  extend  to  judgments  obtained  before  the  passage  of  the 
statute. 

If,  however,  we  had  been  called  on  to  decide  the  contro- 
versy, we  should  have  arrived  at  the  same  conclusion  as  the 
judge  who  determined  the  case. 

A  carrier  of  merchandise  enters  into  a  contract  to  deliver 
It  at  a  distant  place;  during  the  transit  the  property  under 
his  charge  is  accidentally  damaged;  he  endeavors  to  repair 
it:  and  while  thus  employed,  the  shipper  demands  the  pos- 
sessioD  of  his  goods.  Can  he  do  so  without  paying  full 
freight?  We  have  always  supposed  that  where  the  vessel 
is  disabled  by  any  peril  of  the  seas  or  the  river,  during  her 
voyage,  it  was  the  duty  of  the  master  to  refit  at  the  first 
port,  or,  if  the  vessel  should  prove  unsafe  to  carry  cargo,  he 
might  hire  another,  or  otherwise  forward  the  goods  to  their 
destination.  He  certainly  has  no  right  to  his  freight,  till  he 
performs  his  contract,  and  that  Is  alone  fulfilled  by  delivery 
at  the  port  of  destination.  Hence,  he  is  not  discharged  by 
a  delivery  short  of  that  place,  nor  can  the  shipper  compel 
him   to  part  with  the    property,  unless  he  tenders   him    the 
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whole  freight.  What  the  carrier  has  the  right  to  earn,  can 
uot  be  taken  from  him,  till  the  fruit  of  his  labor,  if  per- 
mitted to  be  performed,  is  secured. 

There  can,  therefore,  be  no  such  thing  as  freight  '^pro 
rata  itineris,**  unless  the  bailee  voluntarily  gives  up  the  carge, 
and  the  bailor  consents  to  receive  it,  before  the  place  of  des^ 
tination  is  reached. 

If  the  shipper  can  not  reclaim  his  goods,  but  at  the  place 
of  delivery,  it  follows  that  those  who  receive  them  are  in 
no  better  situation.  In  the  case  before  u«,  if  Whitnej  inter- 
fered with  the  flour,  on  the  supposition  he  was  representing 
the  owner,  or  the  office,  in  which  it  was  insured,  he  can 
stand  on  no  other  ground  than  the  owner  would  occupj. 
He  could  not  demand  the  possession,  as  a  matter  of  right; 
but  if  he  has,  nevertheless,  gained  it,  for  the  purpose  of  prt' 
serving  it,  the  most  favorable  position,  in  which  he  can  be* 
placed,  is  to  suppose  that  he  is  acting  in  good  faith,  for  all 
concerned,  and  should,  therefore,  be  indemnified  for  ail  hia 
outlays,  expended  in  protecting  the  property.  More  than 
this  would  not  only  be  against  law,  but  contrary  to  justice. 

The  question  as  to  the  unseaworthiness  of  the  barge,  mast 
be  included  in  the  same  rule,  to  which  we  have  already 
referred,  as  well  as  other  kindred  objection.  It  is  not  raised 
ia  the  pleadings;  it  does  not  appear  to  have  been  made  on 
the  trial,  and  the  opinion  of  the  Judge,  whatever  it  might 
have  been,  does  not  seem  to  have  been  excepted  to. 

If  the  point  had  been  raised,  It  would  have  required  an 
extraordinary  case  to  have  permitted  the  bailer  to  rescind 
the  contract  of  afifreightment.  We  do  not  recolleot  to  have 
ever  seen  such  a  case,  and  we  think  it  would  be  an  anomaly 
in  practice,  if  ft  was  allowed.  But  the  argument,  it  appears 
to  us,  loses  its  whole  value  when  we  find  the  Madison  In- 
surance Company  represented  by  Whitney,  after  the  acci- 
dent, and  with  a  full  knowledge  of  the  alleged  inability  of 
the  barge  to  navigate  the  river,  voluntarily  accepted  the 
flour,  as  a  loss  falling  within  the  terms  of  the  policy,  and 
caused  by  the  peril  insured  against. 
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Beaidefl,  the  claim  would  be  better  determined,  in  an 
action  by  the  proper  parties,  upon  the  bill  of  lading,  where 
every  question,  touching  the  liability  of  the  carrier  for  dam- 
ages to  the  property,  could  be  satisfactorily  decided. 

It  is  very  clear  the  carriers  have  lost  their  freight.  They 
were  entitled  to  earn  it;  they  have  been  prevented  from 
doing  so  by  the  conduct  of  Whitney,  the  plaintiff  in  error, 
who  without  any  legal  right  to  detain  it,  refused  to  give  up 
the  cargo,  after  demand,  attended  with  a  tender  of  compen- 
sation for  all  the  salvage  be  was  entitled  to  claim.  We 
think,  therefore,  the  amount  awarded  against  the  defendant, 
nt  special  terra,  was  but  a  just  and  fair  equivalent  for  the 
plaintiffs'  damages  in  the  loss  of  their  freight. 

Judgment  afiQrmed. 


Athexs  Branch  of  the  State  Bank  of  Ohio  t.   The 
Marietta  and  Cincinnati  R.  R.  Co.  et  al. 

(No.  8.06C.) 

L  The  Marietta  and  Cincinnati  Railroad  Company  having  its  road 
constructed  and  In  operation,  from  Marietta  to  Blanchester.  and 
having  the  use  of  the  Cincinnati  and  Hillsboro  Railroad  track,  from 
Blanchester  to  Loveland,  by  virtue  of  a  contract  with  that  railroad 
company,  and  having  a  running  arrangement  with  the  Little  Miami 
Railroad  Company,  whereby  the  right  of  that  road,  from  Loveland  to 
Cincinnati,  was  leased  to  the  Marietta  and  Cincinnati  Railroad  Com- 
pany, for  the  purpose  of  transporting  its  freight  and  passengers  over 
that  road  to  Cincinnati,  and  also  having  built  for  itself  a  side  track 
leading  to  9  depot,  owned  and  used  by  it.  for  the  reception  of  freight 
in  the  city  of  Cincinnati,  renders  it  liable  to  process  as  a  corpora- 
tion situated  in  the  city  of  Cincinnati. 

i  Such  establishment  of  its  road  warrants  the  location  of  one  of  its 
principal  offlces  in  the  city  of  Cincinnati. 

Spboial  Term. — Action  brought  by  the  plaintiff  ^n  own^r 
and  indorsee  of  a  bill  of  exchange  for  |5,000  drawn  by  the 
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defendant,  John  P.  Barger,  at  Chillicotbe,  Ohio,  on  E.  Lud- 
low, cashier  of  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, at  New  Yorlj  City  and  Indoraed  by  the  defendant,  the 
Marietta  and  Cincinnati  Railroad  Company,  by  its  treasurer, 
J.  R.  Crawford.  Summons  was  issued  to  the  sheriff  of 
Hamilton  county  for  the  defendant,  the  Marietta  and  Cin- 
cinnati Railroad  Company,  which  was  served  upon  J.  R. 
Crawford,  treasurer  of  the  company,  personally.  Another 
summons  was  issued  to  the  sheriff  of  Ross  county,  for  the 
defendant  Barger,  which  was  served,  personally. 

Barger  files  his  answer,  asking  the  court  to  dismiss  the 
action  for  the  reason  that  he  was  not  a  citizen  or  resident  of 
the  city  of  Cincinnati,  or  the  connt>  o?  Hamilton,  but  was 
a  citizen  and  resident  of  Ross  couDty,  that  be  had  not  been 
served  with  process  in  the  county  of  Hamilton;  that  tht* 
Marietta  and  Cincinnati  Rctilroad  Company  was  a  corpora- 
tion, created  by  th»  laws  of  the  State  of  Ohio,  and  had  its 
principal  ofSce,  or  place  of  business,  in  the  county  of  Ross, 
and  not  in  the  county  of  Hamilton,  and  that  no  part  of  the 
road  of  the  said  company  passed  through  or  into  the  county 
oJ  Hamilton. 

The  cause  was  submitted  on  this  Issue,  and  the  facts  ad- 
duced from  the  testimony  sufficiently  appear  in  the  decisloo 
of  the  court. 

John  Welch  and  Tiaft  &  Perry,  attorneys  for  plaintiff. 

John  L.  Green,  James  Sloan  and  Clark  &  Penn,  for  de- 
fendant Barger.     . 

Spencek,  J.  So  far  as  tbe  defendant  Barger  is  con- 
cerned, he  was  not  properly  served  with  process,  unless  the 
action  had  been  rightly  brought  against  the  Marietta  and 
Cincinnati  Railroad  Company,  as  he  had  not  been  served  by 
any  process  in  this  county,  but  by  process  directed  to  the 
sheriff  of  Ross  county.  If  the  action  had  been  rightly 
broujjht  ajjainst  the  railroad  company,  the  defense  must  fail 

By  the    4th    clause  of    sectloo  14,  of   the  act    establishing 
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this  court,  we  have  jurisdiction  of  ''actions  brougnt  ag&iust 
a  corporation,  created  bj  the  laws  of  this  State,     which  \a 
situated  in  the  city  of  Cincinnati,  or  has  its  principal  office 
or  place  of  business  therein;"  and  by  section  15  of  the  same 
act  it  is  provided  that  *'where  any  of  the  above  enumerated 
actions  is  rightly   brought   in   said   court,   a  summons  Ahnll 
be  issued  to  any  county  against  one  or  more  of  the  defend- 
ants, at  the  plaintiff's  request.       The  decision  of  the  court, 
heretofore,  has  been  practically  against  the  position   of  the 
defendants;   as  we  have  ruled  that  the  county  commissioners 
might  be  sued  in   the  city  of  Cincinnati,  by  virtue  of  this 
fourth  clause,  on  the  ground  that  their  principal  office  was 
within  the  city,  and  that  the  commissioners  might  be  served 
within  the  city  personally,  although  the  county  of  Hamilton, 
being  more  extensive,  could  not  be  said  to  be  within  it.     It 
is  manifest  a  railroad  of  this  description  could  not  have  its 
location  in  the  city.     Generally  speaking,  a  corporation  may 
be  said  to  be  local  when  the  franchise  must  necessarily  be 
exercised  in  a  given  locality.      Hence  municipal  corporations 
are  in  their  character  local;    and   railroad   companies,  exer- 
cising   their    franchise    within    particular  limits,    or    created 
carriers  within  certain  points,  are  local  so  far  as  the  exercise 
and  enjoyment  of  their  franchise  is  concerned;    yet  they  can 
not  be  said  to  exist  as  an  entire  corporation  or  thing  in  one 
county.    They    have    their    existence    in    different    counties, 
^and  could  not  be  sued  unless  there  was  a  provision  of  the 
law,  statutory  or  common,  which  allowed  an  embodiment  of 
the  corporation  in  another  way  for  the  purpose  of  recogni- 
tion.    In    this    case    the  railroad    company    had    their  office^ 
within  the  district  for  which  they  were  organized  as  a  com- 
pany.     It   was   not   necessary   it   should   be   literally  on    the 
road,  as  a  reasonable  intendment  would  allow  of  a  location 
at  any  convenient  point  in  the  vicinity  of  the  line  of  the  road. 
It  was  not  necessary  the  road  should  have  been  completed 
between  the  termini  before  the  office  could  be  located — nor 
ihnt  a  particular  line  should  have  been  established  instead  of 
d  !;eneral  one. 
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Was  the  oflBce,  then,  properly  located  in  this  city,  when 
the  suit  was  brought?  It  appeared  that  the  road  was  in 
running  order  from  the  eastern  terminus  to  Blanchester,  and 
that  a  contract  was  entered  into  betw*een  this  company  and 
the  Hillsboro  road,  by  which  the  former  was  permitted  to 
use  the  track  of  the  Hillsboro  road,  for  the  transaction  of  its 
business  to  Loveland,  and  that,  subsequently,  an  arrange- 
ment (made  after  the  passage  of  the  law  which  authorized 
the  company  to  extend  its  road  to  Cincinnati,)  was  effected 
with  the  Little  Miami  Railroad  Company,  by  which  the  right 
of  the  road  of  the  latter  company  was  leased  for  the  purpose 
of  tranaporting  freight  and  passengers  over  the  road;  fur- 
ther, it  appeared  the  Marietta  and  Cincinnati  Railroad  had 
built  a  side-track,  which  connected  with  a  depot  they  had 
constructed  for  the  reception  of  freight  in  this  city.  Now 
does  this  amount  to  an  establishment  of  their  road  to  the 
city  of  Cincinnati,  so  that  an  office  existing  in  this  city  could 
be  said  to  be  within  the  line  of  an  established  road?  It 
does  not  seem  to  me  necessary,  for  this  purpose,  that  the 
company  should  actually  lay  down  its  own  rails  from  one 
end  of  the  line  to  the  other,  to  constitute  a  complete  con- 
tinuous line,  when  they  had  formed  a  contract  of  union  with 
other  companies,  and  established  an  independent  freight 
depot  connected  with  their  track. 

As  to  the  point  claimed  by  defendant,  that  an  ofBee  of 
this  description  could  not  be  established  without  the  publi- 
cation of  a  notice,  I  do  not  consider  that  this  was  a  condi- 
tion precedent  tout  directory,  and,  therefore,  the  omission  of 
the  notice  did  not  render  the  act  void. 

The  court,  therefore,  has  jurisdiction  over  the  railroad 
company,  which  had  its  principal  office  properly  established 
in  the  city,  and  the  issue  joined  is  found    in    favor    of    the 

plaintiff. 

If  answers  are  prepared  disclosing  a  meritorious  defense, 

they  luay  be  filed. 

Leave  to  file  a  further  answer. 
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Robert  C.  Hazi.uwooo  v.  Adm'r  &c.  of  angelinb  Parkbr 

(Na  2,073.) 

The  power  of  amei  4ment«  Id  the  genevaJ  terms,  conferred  by  the  cod» 
(sec.  127).  extend"  as  well  to  a  bil)  of  exceptions  as  to  any  other 
part  of  a  lacord,  wHen  the  proposed  amendment  is  in  furtherance 
of  Justice. 

Spbcial  Term. — Od  motion  to  amend  bill  of  exceptions. 

It  appears  that  in  framing  a  bill  of  exceptions  in  this  case,  a 
mistaiie,  or  clerical  error,  occurred.  The  bill  of  exceptions 
states  that  a  certain  paper,  which  is  still  found  in  the  file  of 
the  case,  and  as  to  the  identity  of  which  there  can  be  no 
doubt,  was  attached  as  part  of  the  bill  of  exceptions,  and 
marked  with  the  letter  A.;  but,  in  fact,  it  was  not  done. 
The  transcript  sent  to  the  supreme  court,  upon  a  petition  in 
error,  does  not  contain  this  paper.  A  motion  is  now  made 
to  amend  the  record,  so  that  the  transcript  may  be  perfected, 
and  show  to  the  appellate  court  the  points  intended  to  be 
presented. 

Worthingtor,  &  Matthews  and  R.  M.  Corwine.  for  plaintiff. 

Fox  &  Fox.  for  defendant. 

Gholson.  J.  I  know  no  reason  why  the  power  of  amend- 
ment, in  the  general  terms,  conferred  by  the  code,  (sec.  137,) 
should  not  extend  as  well  to  a  bill  of  exceptions  as  to  any 
part  of  a  i^cord.  when  the  proposed  amendment  is  Id  fur- 
therance of  justice,  and  will  prevent  a  party  from  being 
tripped  up  by  a  technical  objection.  The  only  objection  i*. 
whether,  in  such  a  case  as  this,  there  is  anything  to  amend 
by.  and  I  am  clearly  satisfied  there  is.  The  paper  which  is 
found  in  the  file  is  shown,  by  clear  and  inherent  evidence,  to 
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be  the  one  intended  to  be  marked  and  attached,  and  I  shall, 
therefore,  direct  it  to  be  done. 

A  reference  to  authorities  will  show  that  where  there  are 
means  within  the  competency  of  the  court,  as,  for  example, 
the  judge's   notes,  a   bill   of   exceptions    may    be    amended. 
Pownall  T.  Mascall,  2  Knapp,  P.  C.   161;  Cullej  v.   Doe,  39  I 
E.  C.  L.  306,  note.      That  there  has  been  a  proceeding  \u  error, 
constitutes  no  objection.      '*It  is  never  too  late  to  do,  in  proper 
terms,    what    is    necessary    to     be     done     to     prevent     in- 
justice."     "Where  the  error  is  discovered,  as  appears  in  this 
case,  before  the  judgment  of  the  court  of  error  is  pronounced 
the  parties  may  come  to  the  original  court  in  which  the  pro- 
ceedings were,  to  endeavor,  if  they  can,  to  rectify  what  is  a 
mere  slip  or  omission  of  counsel.''     Richardson  v.  Mellish,  3 
Bing.  334;  11  Eng.  Com  Law,  131,  132. 

In  view  of  these  authorities,  and  the  general  power  given 
by  the  code,  1  am  satisfied  as  to  my  power;  and  it  is  quite 
clear,  that  what  has  occurred  in  this  case  is  a  mere  slip  or  omis- 
sion, and  that  it  should  be  corrected. 
Motion  granted. 


James  P.  Williams,  Administrator,  etc,  v  John  Webb.  Jr. 

Assignee,  etc.,  et  al. 

iNo.  8.736.) 

1.  The  death  of  the  owner  of  property,  before  a  Hen  has  been  taken, 
does  not  interfere  with  the  rights  of.  or  prevent  the  necessary  steps. 
to  secure  a  lien  by  the  person  performing  labor  or  furnishing  materi- 
als. 

2.  The  oath  to  the  account  of  items  of  material,  etc.,  may  be  made  by 
an  agent  of  the  party  entitled  to  the  lien. 

a.  It  is  not  competent  for  the  party  in  possession,  for  whom  the  labor 
is  performed,  or  materials  furnished,  to  say  that  he  has  no  real  oi 
beneficial  interest  In  the  land   upon  which  the  worls  is  done. 

General  Term.— Proceeding   in   error  to  reverse   a   decree 
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of  the  special  term,  rendered  in  favor  of  the  several  defendants 
in  error. 

John  Webb,  Jr.,  as  assignee  of  James  Todd,  brings  his  ae- 
tion  against  James  P.  Williams,  administrator  of  the  estate 
of  Frank  S.  McClure,  deceased,  nnd  sundry  lien  holders,  to 
enforce  a  mechanic's  lien.  The  facts  are  these:  On  Septem- 
ber 12,  A.  D.  1853,  Nicholas  Longworth  leases  to  Warren 
Beman,  a  lot  of  land  in  the  city  of  Cincinnati,  situated  on  the 
north  side  of  Front  street,  between  Harriet  and  Home  streets, 
for  a  term  of  fourteen  years,  with  a  privilege  of  purchase,  Be- 
man agreeing  to  erect  a  building  thereon,  within  six  months, 
of  the  value  of  a  thousand  dollars. 

Whereupon,  Beman  employed  Runyan  &  Stickney  to  erect 
a  building  thereon,  for  mill  purposes.  The  builders  took  a 
mechanic's  lien  on  the  premises,  and  caused  the  same  to  be 
sold  at  sheriff's  sale.  At  this  sale  McClure  was  the 
purchaser^  and  Longworth  promising  to  make  some  fair  ar- 
rangement about  rent,  he  went  into  possession  and  proceeded 
to  complete  the  mill,  erecting  machinery  etc.  McClure 
died  on  December  4,  A.  D.  1857,  before  all  the  improvements 
were  completed,  and  before  the  sheriff's  sale  had  been  con- 
firmed by  the  court.  The  plaintiff  in  error  was  appointed 
and  qualified  as  administrator  of  McClure's  estate,  and  find- 
ing that  Mr.  Longworth  had  a  lien  on  the  leasehold  and  im- 
provements for  back  rents,  to  the  amount  of  two  thousand  dol- 
lars, he  declined  to  consummate  the  sheriff's  sale.  The  sev- 
eral mechanics  employed  in  erecting  the  mill  and  fur- 
nishing machinery,  took  their  mechanic's  liens.  Todd  had 
become  embarrassed  and  made  an  assignment  to  Webb,  and 
Webb,  in  his  own  name,  as  assignee,  made  the  customary 
affidavit  to  obtain  a  mechanic's  lien  for  a  steam  engine  that 
had  been  furnished  by  Todd  for  the  mill,  and  caused  the 
same  to  be  filed  for  record  on  December  9th,  A.  D.  1857. 
Subsequently  the  several  lien  holders,  made  an  agreement 
with  the  administrator  of  McClure  that  he  might  "sell  the 
interest  of   McClure    in    the    building:,    leasehold,  and  in    all 
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the  property  coniiv?cted  therewith,  free  from  whatever  lien 
they  might  have,  but  with  the  understandiDg  that  they  were 
to  have  the  name  righta  in  and  to  the  proceeds  of  the  prop- 
erty that  they  had  in  the  property  itself,  by  virtue  of  their  lieoA 
or  supposed  liens.'' 

Thereupon,  the  administrator  of  McClure's  estate,  on  Jan- 
uary 7,  A.  D.  1S58,  sold  to  Baldwin  &  Whateley  the  mill, 
machinery,  and  fixtures,  for  two  thousand  three  hundred  and 
five  dollara,  and  other  property  of  the  estate,  consisting  of 
lumber  and  loose  timber  for  the  further  sum  of  three  tb^na* 
and  seven  hundred  and  ninety-seven  dollars.  The  parcbas- 
era  arranged  with  Longworth  for  a  reduction  of  renta^  pro- 
posed to  accept  McClure's  bid,  under  the  proceedings  of  sale 
in  the  suit  of  Runyan  &  Btickney  v.  Beman,  paid  the  purcbaas 
money  to  the  sheriff,  and,  thereupon,  the  sheriCP'a  sale  was  con- 
firmed and  a  deed  of  the  premises  made  to  Baldwin  &  Wbate- 
ley,  by  order  of  the  court. 

Thereupon,  the  suit  is  brought  at  special  term,  against 
Williams,  as  administrator,  by  Webb,  as  assignee  of  Todd, 
to  subject  the  proceeds  of  sale  in  the  hands  of  the  administra- 
tor, to  the  satisfaction  of  the  several  mechanic's  liens,  and  to 
this  suit  all  the  mechanic  lien  holders  were  made  parties,  and 
the  court  rendered  a  decree  in  their  favor,  to  which  Williains^ 
administrator  of  McClure,  took  exception. 

Lincoln,  Smith  &  Warnock,  for  plaintiff  in  error. 

Snow  &  Bradstreet,  Stalio  &  McCook,  J.  G.  Douglas,  I  J. 
Miller,  T.  J.  Henderson  &  J.  H.  Clemmer,  for  defendants  in 
error. 

Gholson,  J.,  delivered  the  opinion  of  the  court 

A  petition  in  error  filed  in  this  case  presents  for  the  oon- 
sideration  of  the  court  certain  questions  as  to  the  proper  con- 
struction of  the  "Act  to  create  a  lien  in  favor  of  meclianics 
and  others  in  certain  cases." 
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One  question  is  whether  the  death  of  the  owner  before  a 
lien  haa  been  taken,  under  the  first  and  seventh  sections  of 
the  act,  or  the  enactment  amendatory  of  the  7th  section,  in- 
terferes with  the  right  which  the  person  performing  labor  or 
furnishing  materials  would  otherwise  have.  The  case  is  not 
under  the  9th  section,  which  provides  for  unBnifihed  work,  but 
a  case  where  the  time  of  the  work  being  done^  and  the  mate- 
rials furnished,  was  during  the  life  of  the  owner;  but  the  time 
for  taking  a  lien  had  not  expired,  nor  had  the  required  steps 
been  taken  during  the  life  of  the  owner.  Does  his  death  pre- 
vent those  steps  being  taken? 

It  appears  to  us  that  both  upon  principles  of  justice,  and 
upon  the  fair  construction  of  the  statute,  it  does  not.  The 
lien  is  expressly  given  by  the  first  section.  The  steps 
required  are  in  the  nature  of  conditions  subsequent.  In 
none  of  those  steps  is  the  personal  act  or  participation  of 
the  owner  required.  If  the  terms  of  those  conditions 
have  been  strictly  complied  with,  we  would  be  really  adding 
something  to  the  law,  to  say  that  a  condition,  that  the  owner 
lOiould  survive  the  taking  the  proper  steps-to  secure  the  lien,  is 
required. 

Another  question  is,  whether  the  oath  to  the  account,  in 
writing  off  the  items  of  labor,  skill,  material  or  machin- 
ery furnished,  required  by  the  7th  section,  can  be  made  by 
an  agent,  or  only  by  the  person  entitled  to  the  lien.  It  is 
claimed  that,  according  to  the  language  of  the  statute,  the 
personal  oath  of  the  party  performing  the  labor  or  furnish- 
ing the  materials  is  required,  and  that  of  no  other  person  will 
suffice.  We  are  >idroonisbed  that  such  statutes  as  this  should 
be  strictly  construed. 

While  we  might  be  disposed  to  accede  to  the  general 
proposition,  that  such  statutes  should  not  be  extended  be- 
yond what  their  terms  clearly  import,  yet  this  does  not 
require  us  to  stick  to  the  letter.  Taking  the  term,  "any 
person  entitled  to  a  Wen  nnder  this  act,"  it  certainly  extends 
to  a  case  where  two  or  more  persons  are  jointly  interested 
— ^to  tht  case  of  a  corporation  formed  for  manufactnrtn*> 
2P 


A 
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purposes.  If  thifi  be  so,  then  the  oatb  of  the  person  who 
actually  and  personally  performed  labor,  or  furnished  mate- 
rials, is  not,  and  can  not  be  required.  The  oath,  it  will  be 
observed,  is  in  no  respect  binding  or  conclusive  upon  any 
one;  it  is  only  intended  to  prevent  vexatious  and  unfounded 
liens  being  entered  upon  the  records;  and  looking  to  tbi«» 
object,  we  see  so  reason  to  doubt,  that  the  oath  of  an  agent 
acting  in  the  business,  and,  therefore,  acquainted  with  the 
facts,  is  sufficient.  Any  other  conclusion  would  be  attended 
with  extreme  inconvenience,  and  we  think  that  the  general 
maxim  qui  facit  per  alium  facit  pei'  se  may  be  safely  applied  in 
the  construction  of  this  statute. 

It  is  further  claimed,  by  the  administrator  of  the  party, 
for  whom  the  labor  was  performed  and  the  materials  fur- 
nished, that  he  had  no  real  and  beneficial  interest  in  the  lot 
of  land  upon  which  the  building  stood.  It  appears  that  be 
was  in  possession;  that  he  had  made  some  arrangement  by 
which  he  was  or  might  become  entitled  to  a  lease  from  the  ow*n- 
er  of  the  fee.  Under  these  circumstances  we  think  that  it  is 
not  competent  for  such  a  party  or  his  representative,  as  against 
those  whose  labor  or  materials  he  has  procured,  to  deny  that 
he  has  an  interest.  They  have  the  right  to  be  placed  in  such 
a  situation  as  will  enable  them  to  assert  any  possible  interest. 
To  such  a  course  the  party  or  his  representative  can  properly 
interpose  no  objection. 

There  are  no  other  objections  which  we  are  required  to  no- 
tice, and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Edward  J.  Lewis  v.  Smith  and  Gilbert. 

(No.  9.945.) 

Although  a  general  denial  of  indebtedness  may  not  be  a  denial  of  alt 
the  materia]  allegations  of  a  petition  yet,  it  would  be  going  too  far 
to  entirely  disregard  such  an  answer  and  require  no  proof  from  the 
plaintiff. 

Special  Term. — Submitted  on  petition  and  answer. 
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The  petition  sets  forth  a  transactioD  in  which  it  appears 
that  there  wa^  a  settlement  bj  which  the  defendants  became 
possessed  of  certain  drafts  for  £600,  and  £355,  lis.  and  8d., 
in  which  the  plaintiff  was  interested  to  the  extent  of  |1470, 
that  in  the  collection  of  said  drafts,  to  the  extent  of  plain 
riff's  interest,  the  defendants  acted  as  the  agent  of  the 
plaintiff,  that  the  first  draft  was  collected  by  the  defendants, 
to  the  amount  of  12,869.60,  and  the  second  remains  unpaid; 
that  of  the  amount  so  collected  the  plaintiff  is  entitled  to 
9613.38,  according  to  a  proportion  stated  in  the  petition. 
This  amount,  it  is  said,  has  been  demanded  and  payment 
refused,  and  a  judgment  for  the  amount,  with  interest,  is 
asked. 

To  the  petition  the  defendants  put  in  an  answer,  and  ''deny 
that  they  are  indebted  to  said  plaintiff  in  the  sum  of  {613.38, 
«s  stated  in  said  petition  upon  thecause  of  action  stated  therein, 
or  in  any  sum  whatever." 

The  case  having  been  set  for  trial,  was  submitted  upon  the 
pleadings  without  evidence. 

Mills  &  Hoadly,  for  plaintiff. 
Flames  Ball,  for  defendants. 

Oholson,  J.  The  plaintiff  claims  that  the  answer  contains 
no  denial  of  the  allegations  in  the  petition;  that  such  allega- 
tions not  beinp  controverted,  are  to  be  regarded  as  admitted. 
Code,  section  127. 

The  code  requires  that  the  answer  shall  contain  "a  general 
or  specific  denial  of  each  material  allegation  of  the  petition 
•controverted  by  the  defendant.'*  Code,  sec.  92.  There  is 
I'learly  in  this  case  no  specific  denial,  but  I  am  not  satisfied 
that  the  answer  may  not  be  regarded  as  a  general  denial  ot 
all  the  material  allegations  in  the  petition.  If  it  was  the  in 
tention  of  the  defendants,  in  the  general  form  they  have 
adopted,  to  deny  the  material  allegations  of  the  petition. 
$ind  such   intention  may  be   inferred  from   any  fair  construe- 
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tioD  of  the  pleading,  it  would  not  be  doing  substantial  )nBr 
tice,  to  render  a  judgment  without  any  evidence.  We  are 
required  to  gi^e  pleadings  a  fair  and  liberal  construc- 
tion to  accomplish  the  purposes  of  justice.  On  the  contrary, 
if  the  plaintiff  feels  any  doubt  as  to  whether  the  allegations  of 
bis  petition,  or  any  of  them,  are  really  denied  by  the  answer^ 
he  can  apply  to  have  the  answer  made  more  definite  and  cer- 
tain. This  has  been  frequently  done  as  to  such  an  an- 
swer as  the  present.  But  I  think  it  would  be  going  too  far 
entirely  to  disregard  such  an  answer  and  require  no  proof  from 
the  plaintiff. 

The  judgment  for  the  plaintiff  will,  therefore,  be  refused 
but  the  case  may  be  withdrawn,  either  with  a  view  to  a  mo- 
tion, or  to  the  production  of  evidence  upen  another  setting 
for  trial. 


Daniel  Brannin  v.  Smith  &  Rowland,  Partners,  etc. 

(No.  8,096.) 

1.  A  surety  may.  In  a  proper  case,  on  behalf  of  the  creditor  sustain  as 
attachment  against  the  principal  debtor  for  a  debt  past  due.  an  the 
ground  of  non-resitlence. 

2  A  surety  can  not,  in  his  own  behalf,  by  reason  of  fraudulent  misrep- 
resentations made  to  him  by  his  principal,  sustain  au  attachment 
against  his  principal,  issued  on  the  ground  of  non- residence,  tc  on- 
force  the  payment  of  claims  either  due  or  Dot  due  in  the  hands  o> 
third  parties 

S  Under  sections  nOO  and  />0l  of  th^  rode  although  »  «urety  oilghr 
frame  his  action  either  for  specific  relief,  or  to  recover,  for  the  :>en 
efit  of  the  creditor,  the  money  demand  for  which  the  surety  is  iiabh 
(in  which  latter  ras«  the  creditor  ought  to  be  a  party),  yet  he  ca^ 
not.  under  section  502.  when  proceedine  for  specific  relief,  obtaiit 
an  order  of  attachment  hi  reason  of  th*  non-resldence  of  the  de^ 
fendant 

4    The  code  can  not  properly  be  so  construed  as  to  place  tSDB  surety  in  a  bet 
ter  position  than  the  creditor  himself,  for  obtaining  provisional  reme- 
dies to  secure  the  payment  of  a  debt,  when,  therefore,  the  debt  is  not 
due,  the  surety,  as  well  as  the  creditor,  ^is  restricted  to  the  grounos 
for  attachment  applicable  to  such  a  caBe.  stated  Id  section  230  of  th» 
code 
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Gbnebal  Tsbm. — Reserved  on  motion  to  dismiss  an  attach- 
ment. 

The  plaintiff,  at  the  reqaest  of  the  defendants,  and  solelv 
lor  their  accommodation,  became  jurctj  and  endorser  on 
certain  bills  of  exchange  and  promissory  notes.  Of  these  a 
part  bad  become  due  before  the  commencement  of  the  action, 
and  the  others  had  not.  Both  those  due  and  those  not  due 
were  held  by  third  persons,  none  of  whom  were  made  par- 
ties in  the  action. 

The  petition  is  not  divided  into  distinct  causes  of  action, 
one  to  compel  a  discharge  of  the  debts  or  liabilities  which 
were  due,  and  one  to  obtain  indemnitv  for  those  not  due, 
but  proceeds  with  that  twofold  view.  Aa  a  part  of  the 
cause  of  action  in  the, latter  view,  the  petition  contains  a 
statement  that  the  plaintiff  was  induced  to  become  surety  by 
a  fake  aind  fraudulent  representation  as  to  the  solvency  of 
the  defendants;  and,  also,  a  statement  that  the  defendants 
are  not  residents  of  this  State.  The  relief  asked  is  that  the 
defendants  may  be  required  "to  discharge  the  plaintiff  from 
his  liability  on  the  obligations  which  are  now  due,  and  to  in- 
demnify him  from  those  which  are  not  yet  due,  and  to  grant 
him  such  further  relief  as  may  be  just  and  equitable.*' 

In  the  summons  issued  in  this  case,  the  action  is  regarded 
as  one  "for  specific  and  general  relief"  bein^  bo  indorsed  and 
mentioning  no  demand  for  money.  But  a  precipe  was 
61ed  by  the  attorneys  for  the  issue  of  an  order  of  attachment, 
in  which  it  is  stated  that  the  amount  sworn  to  was  115,450. 
and  at  the  same  time  an  affidavit  is  filed  with  a  view  to  the 
issuing  of  an  order  of  attachment  by  the  clerk,  and  without 
the  order  of  a  judge. 

The  affidavit  was  made  by  an  agent,  the  plaintiff  himself 
teing  a  non-resident  of  the  Rtate.  It  states,  in  detail,  the  bill? 
and  notes  upon  which  the  plaintiff  was  liable  as  surety  and 
Indorser,  as  in  the  petition,  with  a  preface  that  the  claim  of 
the  plaintiff  is  to  be  disoharged  from,  or  indemnified  against. 
i»nch   liabilities   aa   surety,   and    then    proceeds:     'The   affiant 
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ss^jfi  that  this  claim  is  just;  the  amount  wliich  the  affiant 
believes  the  plaintiff  should  be  indemnified  for  and  dis 
charged  from,  is  fifteen  thousand  four  hundred  and  fifty  dol- 
lars; that  the  defendant  fraudulently  incurred  the  obligation 
for  which  this  suit  is  brought  in  this,  that  at  the  time  the 
plaintiff  became  surety  on  each  of  said  obligations,  the  de- 
fendants to  induce  the  plaintiff  to  become  such  surety,  rep- 
resented themselves  to  the  plaintiff  to  be  in  solvent  circum- 
stances, whereas  the  defendants  at  the  time  that  such  repre- 
sentations were  made,  and  at  the  time  plaintiff  became  surb 
surety,  were  not  solvent,  but  were  and  are  now  embarrassed 
in  their  circumstances,  and  unable  to  meet  their  engagements 
as  they  become  due;  that  the  defendants  are  not  residents  of 
this  State." 

Upon  this  affidavit,  and  without  requiring  any  undertak- 
ing from  the  plaintiff,  an  order  of  attachment  was  issued  by 
the  clerk,  with  an  indorsement  that  the  amount  sworn  to 
was  ?15,4o0.  This  attachment  having  been  levied  on  prop- 
erty of  the  defendants,  a  motion  to  discharge  was  made, 
upon  the  grounds  that  neither  the  petition  nor  affidavit  were 
sufficient  to  warrant  the  issuing  the  order  of  attachment; 
that  there  was  no  legal  ground  for  an  attachment  when  the 
order  was  issued;  and  that  the  order  of  attachment  was  im- 
properly issued  without  an  "undertaking,"  having  been  filed 
by  the  plaintiff. 

There  were  answers  and  affidavits  as  to  the  allegations  of 
fraud,  which  was  denied  by  the  defendants.  And  the  mo- 
tion was  reserved  for  the  decision  of  the  court  in  genera) 
term. 

Tilden,  Rairden  &  Curwen,  for  plaintiff. 
S.  J.  Thompson,  for  defendants. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  decision  of  the  motion  made  in  this  case,  to  discharge 
the  order  of  attachment,  depends  upon  the  construction  to 
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be  given  in  certain  particulars,  to  sections  500,  501  and  502 
of  the  code.    These  sections  are  as  follows: 

Sec.  500.  '^\  surety  may  maintain  an  action  against  his 
principal,  to  compel  him  to  discharge  the  debt  or  liability 
for  which  the  surety  is  bound,  after  the  same  has  become 
due. 

Sec.  501.  "A  surety  may  maintain  an  action  against  his  prin- 
cipal, to  obtain  indemnity  against  the  debt  or  liability  for  which 
he  is  bound,  before  it  is  due,  whenever  any  of  the  grounds  ex- 
ist upon  which,  by  the  provisions  of  this  code,  an  order  may 
be  made  for  arrest  and  bail,  or  for  an  attachment. 

Sec.  502.  "In  such  action  the  surety  may  obtain  any  of  the 
provisional  remedies  mentioned  in  title  eight,  upon  the  grounds, 
and  in  the  manner  therein  described.** 

It  is  obvious  that  these  section.*?  j)rovide  for  two  quite  dis- 
tinct classes  of  cases:  One  in  which  the  debt  or  liabilitv 
has  become  due,  and  one  in  which  the  debt  or  linbility  has 
not  become  due.  In  the  former  the  remedy  providtd,  and 
the  object  of  the  action  is  to  compel  the  principal  to  discharge 
the  debt  or  liability  for  which  the  surety  is  bound; 
in  the  latter,  to  obtain  indemnity  for  the  surety  against  the 
iebt  or  liability  for  which  he  is  bound.  In  the  former,  to  en- 
able the  plaintiff  to  proceed,  is  required  the  relation  of  prin- 
cipal and  surety,  and  the  fact  that  the  debt  or  liability  has  be- 
come due  and  is  unpaid.  To  jrive  relief  by  a  discharge  of  the 
debt  or  liability,  it  would  appear  to  be  necessary  that  such 
iebt  or  liability,  or  the  pnrty  rppresentinc  it.  should  in  some 
form  be  brought  within  tho  jurisdiction  of  the  court.  In  a 
proceeding  to  obtain  indemnity  against  a  debt  or  liability 
which  has  not  become  due.  not  only  the  relation  of  principal 
and  surety  must  appear,  but  it  niiist  be  shown  as  a  part  of 
the  cause  of  action,  that  some  one  of  the  grounds  exist  upon 
which,  by  the  provisions  of  the  rode,  an  order  may  be  made 
for  arrest  and  bail,  or  for  an  attachment. 

It  will  be  observed  that,  in  section  502,  the  same  phrase 
ology  is  not  used.  The  plaintiff  in  such  action  may  obtain 
OUT   of  the  provisional   remedies  mentioned  In  tftlp  eirrht   of 
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the  code,  upon  the  grounds  and  in  the  manner  therein  de^ 
ecribed.  There  are  other  provisional  remedies  mentioned  in 
title  eight  besides  orders  for  arrest  and  ball,  and  for  an 
attachment.  But  none  of  these  remedies  are  to  be  obtained, 
except  upon  the  grounds  and  in  the  manner  described  in  title 
eight,  under  the  head  of  the  remedies,  respectively,  ri*: 
"Arrest  and  bail,"  ''replevin  of  property,"  which  is  divided 
into  two  articles. — 1.  "Attachment.''  2.  '^Attachments  in 
certain  actions,"  "injunction,"  ^'receivers  and  other  provis- 
ional remedies."  A  surety,  having  a  right  of  action,  as  pro- 
vided in  sections  500  and  501,  may  obtain  any  of  these 
provisional  remedies,  not  generally  and  absolutely,  but  only 
on  showing  such  grounds,  and  by  proceeding  in  such  manner 
as  the  very  nature,  of  the  remedies  and  the  provisions 
of  the  code  show  to  be  requisite.  It  has  been  said  of  a  pre- 
ciselv  similar  section  in  the  Kentuckv  code,  that,  as  it 
''does  not  state  explicitly  how  the  order  of  attachment  flhall 
be  made  in  a  case  of  this  kind,  the  question  has  to  be 
determined  by  analogy."  Scott  v.  Doneghy,  17  B.  Monroe, 
321-324. 

There  are  two  positions  in  which  a  surety,  proceeding 
either  under  section  500  or  section  501,  may  be  supposed  to 
occupy;  one  as  the  representative  of  the  creditor,  and  taking 
such  steps  as  the  creditor  might  properly  take,  to  enforce 
payment  for  a  debt  due,  or  secure  the  payment  of  one  not 
due,  (and,  in  this  view,  as  before  remai'ked,  the  creditor 
should  be  before  the  court.)  The  other,  as  proceeding,  on 
his  own  behalf,  specifically  to  compel  a  discharge  of  the  debt 
or  liability,  or  to  obtain  indemnity  in  some  form  againat  the 
debt  or  liability.  It  is  very  clear  that  the  application  of  the 
different  grounds  for  an  attachment  will  very  much  depend 
upon  the  consideration,  whether  a  surety  is  to  be  deemed  to 
occupy  one  or  the  other  of  these  positions. 

There  are  strong  grounds  to  suppose  that,  as  to  a  proceed- 
ing under  section  600.  he  should  be  deemed  to  occupy  the 
former,  which  do  not  apply  with  the  same  force  to  a  pro- 
ceeding under  section  501.      It  is  well  known  that  a  remedy 
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existed  by  which  a  surety  might,  in  certain  cases,  by  a  notice, 
reqoire  his  creditor  to  bring  an  action  for  the  recovery  of 
bis  debt  or  demand.  If  section  500  takes  the  place  of  this 
then  it  would  be  entirely  proper,  thie  creditor  being  a  party 
to  the  proceeding  and  entitled  to  receive  the  amount,  (for 
whether  plaintiff  or  defendant  would  now  make  no  differ- 
ence,) to  allow  the  surety  any  provisional  remedy,  to  which 
the  creditor  himself,  were  he  prosecuting  the  action,  would 
be  entitled;  and  so,  under  section  501,  if  the  surety  proposed 
to  avail  himself  of  the  right  secured  by  the  code  to  a  credi- 
tor under  article  2  of  the  head  of  ^'attachments/'  he  might  pro- 
ceed as  for  a  debt  not  due.  Such  seems  to  have  been  the  opin- 
ion of  the  court  in  Kentucky  in  the  case  before  cited.  But 
the  remedy,  under  section  501  would  hardly  be  restricted  to 
such  a  case,  and  there  might  be  cases  in  which  the  surety  would 
require  for  his  protection  an  independent  position. 

It  may  well  be  that  he  would  be  allowed  to  occupy  one  or 
the  other  as  the  nature  of  his  case,  and  the  provisions  of  the 
code  as  to  provisional  remedies,  might  require  and  permit. 
He  might  in  one  case  obtain  indemnity  by  representing  the 
creditor  in  an  action  for  a  debt  not  due,  and,  in  another,  be  en- 
titled as  an  independent  suitor  to  the  remedy  of  an  injunction 
•r  a  receiver;  and  it  would  not  be  safe  to  confine,  by  any  general 
rules,  proceeding  under  section  500  to  those  debts  and  liabil- 
ities which  are  in  the  nature  of  money  demands;  even^that  sec- 
tion may  require  something  in  the  nature  of  specific  relief,  as 
the  delivery  of  property,  for  the  return  of  which,  at  a  definite 
period,  a  party  has  become  liable. 

It  is  a  matter  for  a  plaintiff  to  determine,  whether,  in 
asserting  a  claim,  he  shall  take  one  or  the  other  of  two  posi- 
tions, which  may  be  open  to  him,  and  whether  that  position 
can  be  made  good,  will  usually  depend  upon  the  final  decis- 
ion of  the  case.  But  in  the  use  of  the  provisional  remedies, 
a  defendant  has  a  right  to  claim  that  those  only  applicable 
to  one  position  shall  not  be  applied  to  another;  he  has  a 
right  to  require  that  a  plaintiff  shall  be  consistent.  If  a 
remedv.  arrordinj?  to  the  manner  !n  which  it  must  be  used,  w 
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inconsistent  with  the  position  taken  by  the  plaintiff,  then  it 
can  not  be  deemed  a  proper  remedy. 

To  dispose  of  the  motion  to  discharge  the  attachment,  in 
view  of  the  remariis  already  made,  it  is  necessary  to  divide 
the  case  made  by  the  plaintiff.  Taking,  first,  that  part  of 
the  case  which  seeki^  indemnity  against  the  liabilities  not  yet 
due,  it  is  subject  to  several  serious  objections,  whatever  posi- 
tion the  plaintiff  may  occupy.  If  he  be  regarded  as  repre- 
senting the  creditors,  not  to  gpeak  of  their  not  being  parties 
and  other  formal  objections,  he  must  be  subject  to  like 
restrictions,  as  the  creditors  would  be,  were  they  pro- 
ceeding for  a  debt  not  due.  If  so,  the  plaintiff  fails,  bccauw* 
he  has  no  order  of  a  judge,  and  because  neither  of  the  grounds 
he  has  stated  apply  in  such  a  case.  If  he  be  regarded  as 
proceeding  independently  for  specific  relief,  then  a  resort  to  a 
remedy  only  framed  and  intended,  as  all  the  provisions  show. 
for  a  money  demand,  wouhi  be  inconsistent  with  his  position. 
The  affidavit  which  has  been  made  would  have  to  be  under- 
stood in  a  double  sense. 

There  is  another  view  in  which,  considered  as  a  demand 
personal  to  the  plaintiff,  and  independent  of  a  representation 
of  the  creditors,  the  remedy  by  attachment  as  pursued  in 
this  case  can  not  be  sustained.  The  ground  upon  which  the 
attachment  issued  was  the  non-residence  of  the  defendants. 
As  to  that  ground  of  attachment  there  is  a  reetriction  that 
it  shall  not  apply  to  any  claim  other  than  "a  debt  or  demand 
arising  upon  contract,  judgment  or  decree."  The  claim  of 
the  plaintiff  for  specific  relief,  derived  from  a  provision  of 
the  statute  and  substantially  depending  as  to  the  mode  of 
lelief  upon  the  acts  and  conduct  of  the  defendants,  after  the 
liability  was  incurred,  can  scarcely  be  regarded  as  a  debt  or 
demand  arising  upon  contract.  It  would  be  unjust  and  in 
convenient  so  to  construe  the  statute.  It  would,  very  probably 
enable,  not  only  our  own  citizens,  but  those  of  other  States,  to 
make  our  courts,  and  their  process,  a  means  of  vexation  and 
oppress  i^ion. 

It   is   diCficult   to   suppose   that   the  legislature  intended  tc 
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place  the  surety  for  a  debt  not  due  in  a  more  favorable  posi- 
tion for  securing  the  payment  of  the  debt,  than  the  creditor. 
Unless  this  can  be  shown,  the  case  of  the  plaintiff  as  to  that 
class  of  debts  must  fail.  After  a  careful  comparison  of  the 
general  language  in  the  sections  which  have  been  cited  with 
ihe  spe<.'itic  provisions  under  the  head  of  attachment,  we  see  no 
reason  to  attribute  any  such  intention. 

Ah  to  that  part  of  the  plaintiff^s  case  which  seeks  to  com- 
pel a  discharge  of  debts  and  liabilities  which  had  become 
due  at  the  time  of  the  commencement  of  the  action,  there 
is  more  difQculty.  Taking  the  simple  case  of  a  debt  due 
and  unpaid,  from  a  liability  for  which  a  surety  seeks  to  be 
discharged,  we  are  not  prepared  to  say  that  an  action  may 
not  be  so  framed  as  to  be  substantially  a  proceeding  of  the 
creditor  carried  on.  by  the  surety  to  enforce  payment,  and 
that  in  such  an  action  an  attachment  might  not  be  obtained 
upon  the  ground  of  non-residence.  The  law  may  very 
probably  intend  that  in  such  case,  where  the  creditor  could 
himself  attach  property  to  secure  the  debt,  so  may  the  surety. 
It  would  be  an  application  by  analogy  of  the  well  known 
principle  of  subrogation.  But  the  present  action  is  not 
framed  with  that  view;  it  looks  to  the  relief,  in  some  spe- 
cific form,  of  the  surety.  The  affidavit  has  reference  to  a  claim 
only  of  the  surety.  Now,  the  surety  has  clearly  no  demand 
for  money  only  founded  upon  any  contract,  and  the  same  ob- 
jection, before  stated  as  to  proceeding  upon  the  ground  of  non- 
residence,  applies. 

The  whole  frame  of  the  action,  and  of  the  aflSdavit,  also, 
forbids  n  resort  to  the  idea  urged  in  the  argument,  that 
there  was  a  contract  for  an  indemnity,  as  shown  by  the  aflj- 
davits  in  this  case.  Even  if  such  a  contract  were 
clearly  shown,  it  would,  in  the  first  place,  be  a  new  case,  as 
the  frame  of  the  action  is  very  clearly  under  the  statute;  and, 
in  the  next  place,  if  the  new  case  wore  substituted,  it  would 
be  m  the  nature  of  a  demand  for  specific  relief,  and  not  a 
])roper  case  to  authorize  an  attachment  upon  the  ground  of 
non-residence. 
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We  think  the  motion  to  discharge  the  order  of  attachment 
must  be  eustained. 
Remanded  to  dismiss  attachment 


Sidney  S.  Hartshorne  et  al.  v.  Joseph  S.  Ross,  Adminis- 
trator, etc..  of  Warren  Hartshorns,  Deceased,  et  al. 

(No.  7.014.) 

1.  The  testator's  will  is  to  be  construed  by  the  laws  In  force  at  the 
time  of  his  decease. 

2.  A  Widow  refusing  or  neglecting  to  take  under  her  husband's  will, 
is  entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had 
died  intestate. 

3.  When  the  husband  dies  without  issue  the  wife  takes  all  the  personal 
estate,  subject  to  distribution,  as  next  of  kin. 

Gdneral  Term. — Proceeding  in  error  to  reverse  a  decree 
rendered  by  Storer  J.,  at  special  term  of  January,  A.  D 
1858,  reported  page  15.  Proceeding  to  obtain  a  judicial 
construction  of  the  will  of  Warren  Hartshorne.  deceased. 
The  plaintiffs  claiming  to  be  residuary  legatees  under  the  last 
will  and  testament  of  Warren  Hartshorne  deceased,  brought 
their  original  action  against  the  defendants,  Ross  and  wife, 
as  administrators  with  the  will  annexed,  of  the  estate 
of  said  deceased,  for  an  account  of  the  property  which 
had  come  to  their  hands  belonging  to  said  estate,  and  for  pay- 
ment of  the  sura  which  might  be  found  due  to  complain- 
ants, and  to  enforce  the  performance  of  the  trusts  created  by 
said  will. 

It  appears  from  the  petition,  answer,  exhibits  and  testi- 
mony taken  in  the  cause,  that  on  the  29th  day  of  Januarr, 
1848,  Warren  Hartshorne.  then  a  resident  of  the  county  of 
Hamilton,  State  of  Ohio,  made  his  will  therein,  in  all  respects 
duly  executed  and  published,  according  to  the  act  then  in  force, 
as  also  the  present  law,  by  which  he  devised  and  bequeathed 
his  estate  as  follows: 
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Ist.  "To  my  dearly  beloved  wife,  Ann,  in  lieu  of  her  dower, 
I  will  and  bequeath  the  one-half  of  all  my  property,  botli 
real  and  personal,  that  shall  remain  after  paying  out  all  the 
legacies  and  bequests  hereinafter  named,  and  bequeathed  by 
me  in  items  2d,  3d,  4th,  5th  and  6th,  of  this,  my  last  will, 
etc.,  to  have  and  to  hold  the  same  during  her  natural  life, 
and  at  the  death  of  my  said  wife,  the  real  estate 
aforesaid,  and  such  part  of  the  personal  property,  or  the 
proceeds  thereof,  as  may  then  remain  unoonsumed  and 
unexpended,  1  will  and  bequeath  to  my  brothers  and  sister, 
Daniel  and  Ebenezer  Hartshorne,  and  Esther  Fuller,  to  bj 
equally  divided  between  them,  share  and  share  alike;  and  in 
case  Oi  the  death  of  either  my  said  brothers  or  sister,  then  the 
5aid  share  of  the  deceased  to  go  to  the  lawful  heirs  of  said 
deceased. ' 

Iicni  2d  gives,  for  benevolent  and  pious  uses,  to  certain 
Bible,  education,  tract,  missionary,  and  other  benevolent 
and  religious  societies,  one  hundred  dollars  each,  "to  be  paid 
out  of  the  first  moneys  collected  out  of  my  estate  after  my 
decease.'' 

Item  lid 

Item  4th.  "7  wUl  and  bequeath  to  my  step  daughter,  Jane 
Douglass  Anrlercon.  $1,000.'* 

Item  5tb.  ''To  ny  namesakp.  Warrpn  Hartsboroe,  son  of  my 
nephew,  Sidne./  Hartshorne,  $500,"  eto. 

Item  Gtb.  "To  each  of  my  half  h;f»thers.  Jonas  and  Calvin 
Hartshnxx-e,  and  Susan  Kendall,  and  Sarah  O.  Pateridge.  f^OO,'' 
amounting  in  the  aggregate  to  $4,200. 

Item  7th.  '*AI!  the  remainder  of  my  property  I  will  and  be 
qneath  to  my  brothers  and  sister.  Daniel  and  Rhenezer  Hart- 
shorne and  Esther  Fuller,  to  be  equallv  divided  between 
them." 

Item  8th.  *'The  house  and  lot  which  T  now  own  In  Walpole, 
Mass..  in  which  mv  sister  Esther  now  lives.  Is  to  be  part  ot 
her  portion,  valued  at  $800,  and  Is  not  to  b(»  sold  during  ber 
!ifp.  but  to  go  to  her  heirs."* 

The   will   then   provides  for   the  payment   or    debts    before 


ii46  SUPERIOR  COURT  OP  CINCINNATI. 

Sidney  8.  Hartshorne  «t  al.  ▼.  Jotepb  8.  Ross,  Adm'r  et  aL 

any  division  shall  be  made,  or  legacies  paid,  and  appoints  the 
testator's  wife,  A.nn  Hartshorne,  executrix,  et*:. 

That  on  the  13th  day  of  January,  1855,  the  testator  madi^ 
a  codicil  to  his  will,  duly  signed  and  sealed  by  him,  attested 
by  three  witnesses,  and  published,  and  declared  to  be  the  Grst 
codicil  to  the  testator's  last  will  and  testament,  by  which,  io' 
'^aToid  misunderstanding,    there    being    improvements    ma<l»' 
bj  me  on  the  lot  on  which  1  now  reside,  in  Clermont  county, 
Ohio  (deeded   to    my    wife,  etc.),  I  bequeath    to    her   ail    the 
houses  and   improvements,  etc.,  made  by  me  on  the  said  lot, 
etc.;  also,  to  my  dear  wife  and  her  heirs  forever,  all  the  fur- 
niture, in  said  dwelling,  etc.,  all  fuel  and  provisions,  all  mj 
horses,  and  harness,  etc.,  and  all  my  pleasure  carriages,  stock, 
farming  and  other  utensils,  etc.,  upon  the  premises,  to  have  in 
addition  to  my  bequests  to  her,  in  my  last  will  and  testament, 
made  in  1848." 

The  testator  died  on  the  10th  day  of  March,  1855,  without 
issue,  leaving  his  wife,  Ann,  surviving,  who  caused  the  will 
to  be  admitted  to  probate  and  record  in  Hamilton 
eounty,  on  the  4th  of  May,  1855,  and  took  out  letters  testa 
mentary  thereon.  Afterward,  and  within  a  year  from  such 
probate,  the  widow  appeared  before  the  probate  judge,  re- 
nounced the  provisions  made  for  her  under  the  will,  and  elected 
to  take  such  provision  as  was  made  ^or  her  by  law,  instead 
thereof. 

As  executrix,  the  widow  caused  an  inventory  and  ap- 
praisement to  be  made  of  the  personal  estate  of  the 
deceased,  from  which  it  appeared  that  the  personal  estate 
situate  upon  the  premises,  in  Clermont  county,  and  which 
had  been  bequeathed  to  the  widow,  was  of  the  value  of 
11.024.62,  and  the  other  personal  property  of  the  valae  of 
^38.095.96.  all  of  which  came  to  her  hands  as  executrix,  in 
all  139,120.58. 

That  on  the  14th  November,  1856,  the  widow  intermarried 
with  the  defendant,  Joseph  8.  Ross,  who  was  subsequently 
duly  appointed  administrator  de  bonis  non,  etc.,  and  filed  an 
inventory  of  the  property  which  came  to  his  hands  as  such. 
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Ebenezer  HartBhorne  and  Daniel  Hartshorne  (who,  with 
Esther  Fuller,  are  named  as  residuary  legatees  in  the  7th 
item  of  said  will),  died  before  suit  brought,  leaving  as  their 
heirs  and  representatives,  the  co-plaintiffs  of  said  Esther  and 
husbaud,  who  united  in  the  action  to  demand  an  account 
from  the  defendants,  Ross  and  wife,  of  their  proceed- 
ings as  administrator  and  executrix  aforesaid,  and  ^or  set- 
tlement •f  the  trust,  clainaing  that  the  debts  of  the  estate 
were  substantially  paid  off.  The  defendants,  by  their  answer, 
denied  that  plaintiffs  were  entitled  to  any  account  of  said  per- 
sonal estate,  or  that  the  plaintiffs  had  any  interest  therein, 
averring  that,  by  reason  of  the  widow's  declining  to  take  under 
the  will,  she  was  entitled  by  law  to  the  whole  of  such  personal 
estate,  after  payment  of  debts,  as  though  the  testator  jhad  died 
intestate. 

Edward  Woodruff  &  M .  H.  Tilden,  for  plaintiffs  in  error. 

Groesbeck  &  Thompson,  for  defendants  in  error. 

Spbncbr,  J.»  delivered  the  decision  of  the  court. 

The  case  being  submitted  to  the  court  at  special  term,  it  wa^ 
iield  that  the  personal  property  after  the  payment  of  debts 
did,  by  operation  of  law  upon  her  refusal  to  take  under  the 
will,  all  vest  in  the  widow,  and  that  she  was  not  bound  to 
account  therefor  or  for  any  part  of  said  property,  nor  the  ad- 
ministrator to  any  one  else  but  herself  alone.  And  accord- 
ingly judgment  was  rendered  for  the  defendants  with  90st.  To 
reverse  which  is  the  object  of  the  present  petition. 

What  was  the  ?alu©  of  the  testator's  real  estate,  or  whether 
the  provision  made  by  him  for  his  widow  under  the 
will  was  liberal  or  otherwise,  or  whether  the  decision  ren- 
dered will  have  the  effect  to  defeat  wholly  or  in  part  the 
bounty  intended  for  the  several  legatees,  the  case  presents  us 
with  no  means  of  Judging,  and  perhaps  we  are  not  concerned 
•to  know.  The  rights  of  the  parties  depend  wholly  upon  the 
-construction  of   the    general    law   as   applicable   to  cases   of 
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election,  or  non-election,  by  widows  for  whom  provision 
maj  t>e  made  under  the  wills  of  their  husbands,  and  should 
be  decided,  without  regard  to  the  hardships  or  otherwise 
cf  the  particular  ease.  And  here  it  maj  be  allowable  to  sa.y 
that  it  is  mLcb  to  be  regretted  that  a  law  of  such  general 
concern,  and  upon  which  so  much  depends,  should  not  have 
been  so  framed,  as  to  be  in  ail  respects  free  from  ambiguity  and 
doubt,  both  as  to  itj  letter  ami  spirit. 

In  the  consideration  ard  decision  of  the  case  two  questions 
arose  and  nere  disposed  of,  which  it  is  necessary  again  to 
consider. 

I.  Wnether  the  rights  of  the  parties  were  to  be  gorerned 
by  the  law  in  force  at  the  time  when  the  original  will  waa 
executed  and  published,  or  by  the  law  in  force  when  the  tes- 
tator died. 

II.  Whether  under  either  law  the  widow  is  entitled  to  a  dis- 
tributive portion  of  all  the  personal  estate,  remaining  after  the 
payment  of  debts  (without  regard  to  legacies),  as  though  the 
testator  had  died  wholly  intestate,  or  only  to  such  portion  there- 
of as  may  remain  for  distribution,  after  satisfying  the  other 
requirements  of  the  will,  and  as  to  which  only  he  becomes  in 
testate  by  the  election  of  the  widow. 

First.  Upon  the  first  of  these  questions  the  court  held  that 
the  rights  of  the  parties  were  to  be  determined  by  the  law  in 
force  when  the  testator  died,  which  was  the  statute  of  willi8 
passed  in  1852,  and  not  by  the  amendatory  statute  of  1846. 
which  was  in  force  when  the  will  was  made.  In  this,  we  think 
the  decision  of  the  court  was  right. 

The  will  act  of  1852,  purports  to  be  prospective  in  it© 
operation  So  far  as  the  authority  to  make  a  will  and  the 
mode  of  its  execution  are  concerned,  its  provisions  are  but 
re-enactments  of  the  law  of  1840.  The  first  section  in  each 
act  declares  that  any  person  of  full  age,  etc.,  having  an 
interest  in  lands,  etc.,  or  any  goods,  etc.,  or  other  property  of 
any  description,  may  give  and  devise  the  same  to  any  person 
by  last  will  and  testament  lawfully  executed;  subject  never 
tbeless  to  the   rights  of   creditors,   and   to   the  provisions  of 
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this  act,  and  of  an  act  entitled,  *'an  act  to  restrain  the 
entailment  of  real  estate.'*  The  second  section  of  each  act 
provides  in  the  same  language,  how  such  wills  shall  be  exe- 
cuted. So  that  a  will  properly  executed  under  the  act  of  1840, 
is  taken  up  and  carried  along  bj  the  act  of  1852,  although 
the  latter  act  in  express  terms  repeals  the  former.  Had 
the  mode  of  execution  in  the  latter  differed  from  the  former, 
or  the  right  to  give,  been  in  any  wise  restricted  by  it,  there  can 
be  no  doubt  that  by  the  repeal  of  the  former  law,  wills 
executed  under  it  would  have  either  wholly  fallen,  or  as  the 
case  might  be,  failed  to  the  extent  of  the  restriction  imposed 
by  the  latter,  unless  brought  within  some  saving  clause.  For 
the  power  to  devise  by  will  is  not  of  common  right,  it  is  a 
sheer  creature  of  the  statute,  and  the  repeal  of  an  en- 
abling act  makes  void  all  things  done  under  it,  except 
where  rights  have  become  actually  vested  thereby.  Now  the 
law  of  1840,  as  modified  by  an  amendment  in  1846,  differs 
from  that  of  1852.  as  to  the  matter  under  consideration,  in 
very  essential  particulars. 

I.  By  the  law  of  1840,  it  is  enacted,  (sec.  45),  that  "if  any 
provision  be  made  for  a  widow  in  the  will  of  her  husband, 
she  shall  within  six  months  after  probate  of  the  will  make 
her  election,  whether  she  will  take  such  provision,  or  be  en- 
dowed of  his  lands.  But  she  shall  not  be  entitled  to  both, 
unlese  such  appears  plainly  by  the  will  to  have  been  the  in- 
tention ef  the  testator." 

By  the  law  of  1852,  section  43,  such  election  may  be 
made  at  any  time  within  one  year  from  the  probate  of  the 
will. 

II.  By  the  law  of  1840,  as  amended  in  1846,  if  the  widow 
fail  to  make  such  election  within  the  time  limited,  she  shall 
retain  her  dower,  and  such  share  of  the  personal  estate  of 
her  husband,  as  she  would  be  entitled  to  by  law  in  case  her 
husband  had  died  intestate,  leaving  children;  i.  e.,  one-half  of 
:he  first  $400  and  one-third  of  the  residue. 

By  the  law  of  1852,  the  words,  leaving  children,  are  omitted. 

29 
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which  in  a  case  of  intestacy,  without  children,  would  give  the 
widow  the  whole  personalty. 

The  law  of  1852  has,  therefore,  modiiied  and  restricted  the 
power  of  the  testator,  attempted  to  be  exercised  by  him 
under  the  law  of  1840-46,  so  far  as  to  give  her  twelve 
months  instead  of  six,  within  which  to  make  her  election, 
between  the  provisions  of  the  law  and  the  provisions  of  the 
will,  and  fio  far  also  as  v^ry  essentially  to  enlarge  those 
provisions  of  law  in  case  ahe  elects  to  waive  them.  The  effect 
of  these  changes  may  ue,  in  a  case  like,  the  present,  and  in 
many  others  likely  to  occur,  to  produce  a  result  wholly  un- 
expected to  the  testator,  at  the  time  of  making  his  will, 
and,  perhaps,  wholly  to  thwart  his  real  purposes.  Yet  should 
such  be  the  case,  it  is  to  be  presumed,  that  he  has  rather 
yielded  to  the  change  thus  made,  than  persisted  in  his 
original  design,  else  he  would  have  made,  by  an  alteration 
of  his  will,  such  changes  as  the  law  may  have  rendered 
necessary.  Be  this  as  it  may,  the  rules  of  property  are,  at 
all  times,  subject  to  change,  and  the  legislative  authority 
to  reatrict  the  power  of  alienation  by  will,  or  to  impost  rules 
for  distribution  after  the  death  of  its  owner,  will  not  be  ques- 
tioned by  any  one.  The  only  question  we  have  to  consider 
Is,  whether  the  authority  has  been  exercised,  in  the  passage 
of  the  law  of  1852.  We  have  already  seen  that  by  this  law, 
the  act  of  1840  and  1S46,  and  the  authority  therein  given,  are 
absolutely  repealed,  and  a  consequent  change  in  the  rights  of 
the  parties  under  this  will,  unless  the  saving  clause  of  the 
act  of  18S2  can  be  so  applied,  as  to  leave  them  wholly  under 
the  governance  of  the  laws  of  1840-46.  The  language  of 
the  saving  clause  is  as  follows:  **Provided  that  all  rights 
that  have  accrued  under  the  provisions  of  said  laws,  shall  not 
be  affected  by  the  repeal  thereof."  The  laws  thus  alluded 
to  are  not  merely  the  wills  acts  of  1840  and  1846,  but  several 
amendatory  acts,  passed  in  1848.  1849  and  1851.  The  first  of 
which  provided  for  the  establishlnjj  of  spoliated  wills  (not 
before  then  provided  for).  The  second  for  the  protection 
of   purchasers,   under   foreign    wills,   admitted    to    record    in 
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Ohio,  and  afterward    set  aside;  and  the  third  for  the  protec- 
tion  of   purchasers   from    tiie   heirs,    on   the   rejection    of   a 
foreign  will,  afterward  admitted  to  probate.    And  under  all 
three  of  which,  as  well  as  under  the  original  wills  acts,  righths 
might  well  have  been  supposed  to  have  accrued  or  become 
vested.     But    the    saving    clause    does    not    extend    beyond 
rights  accrued  or  already  existing,  not  accruing  or  such  as  may 
become  vested  thereafter.    The  rights  here  alluded  to  can 
not  mean  the  right  of  the  testator  to  make  a  different  dis- 
tribution of  his  property,  under  a  former  will,  from  what  he 
would  have  been  allowed  to  do  under  the  act  just  passed,  or 
to  save  wills  which  had  not  yet  become  operative  by  the  death 
of  the  testator,  and  under  which  no  rights  could  be  justly 
said  to  have  accrued.     If  it  had  been  the  intention  of  the 
legislature  to  save,  from  the  operation  of  the  act  of  1852, 
wills    executed    under    former    laws,    not    yet    operative,    It 
could  have  been   easily  done,  by  saving  wills  already  exe- 
cuted, requiring  them  to  be  construed  in  connection  with  the 
law   in    force,    when    made.    As   to   any   other   rights   than 
those  of  the  testator  himself  there  is  no  possible  propriety 
in  applying  the  expression  ''rights  accrued,''  to  the  intended 
beneficiaries  under  a  will,  which  could  create  no  rights  until 
the  death  of  the  testator.    It  is  not   deemed  necessary  to 
say   more   upon   this  point.    But   it   is   proper  to   say   that 
the    legislature    seem    to    have    used    this    expression    in    a 
limited  sense  by  guardedly  omitting,  from  this  saving  clause, 
expressions  used   in  the  saving  clause  of  the  former  wills 
act;  and  the  continuance  of  which  in  this  might,  perhaps, 
have  admitted  of  a  construction  such  as  the  plain tiflfs'  coun- 
sel   now    contend   for.    The    wills   act    of   1840,    which    re- 
pealed all  former  acts  upon  the  same  subject,  contains  this 
saving  clause!  "provided,  however,  the  repeal  of  «aid   acta 
shall  not  affect  any  act  done,  or  any  right  or  estate  accruing 
nr  accrued  or  any  suit  or  proceeding  had  or  commenced.*' 
Thus  saving  not  only  rights  accrued  but  rights  accruing  and 
acts  done,  under  former  laws.    This  change  of  phraseology 


452  SUPERIOR  COURT  OF  CINCINNATI. 

Sidney  S.  Hartshorne  et  al.  v.  Joseph  S.  Ross,  Adm'r  et  aL 

could  not  have  been  accidental  in  the  remodeling  of  the  prior 
act,  but  was  studied  and  designed. 

II.  The  second  and  more  difficult  question  to  be  disposed 
of,  is  whether  under  the  law  of  1852,  the  widow  of  the  tes- 
tator (Warren  Hartshorne)  is  entitled  to  distribution  of  all 
his  personal  estate  remaining  after  the  payment  of  debts 
(without  regard  to  legacies)  as  though  he  had  died  wholly  in- 
testate; or  whether  she  is  entitled  only  to  the  remainder  thereof 
after  satisfying  the  other  requirements  of  the  will,  and  as  to 
which  only  the  testator  has  become  intestate  (or  can  be  said 
to  have  died  intestate)  by  reason  of  the  widow  refusing  to 
receive  the  provision  made  for  her  by  the  will. 

The  language  of  the  law  is  as  follows:  Sec.  43.  "If  any 
provision  be  made  for  a  widow  in  the  will  of  her  husband, 
she  shall,  within  one  year  after  probate  of  the  will,  make 
her  election  whether  she  will  take  such  provision,  or  be 
endowed  of  his  lands;  but  she  shall  not  be  entitled  to 
both,  unless  it  plainly  appears  by  the  will  to  have  been  the 
intention  of  the  testator  that  she  should  have  such  provision 
in  addition  to  her  dower." 

Sec.  44.  "The  election  cf  the  widow  to  take  under  the 
will,  shall  be  made  by  her  in  person,  in  the  probate  court, 
etc.,  and  it  shall  be  the  duty  of  the  court  to  explain  to  her 
the  provisions  of  the  will,  her  rights  under  it,  and  by  law. 
in  the  event  of  her  refusal  to  take  under  the  will,"  etc.  ''If 
the  widow  shall  fail  to  make  such  election,  she  shall  retain 
her  dower,  and  such  share  of  the  personal  estate  of  her  bus 
band  as  she  would  be  entitled  to  by  law,  in  case  her  husband 
had  died  intestate,"  etc. 

Now  it  can  not  be  denied  that  the  literal  construction  of 
the  44tb  section  is  such,  that  the  widow  refusing  to  take 
under  the  will,  is  not  only  entitled  to  her  dower,  but  to 
such  share  of  the  personal  estate  of  her  husband,  as  she 
would  be  entitled  to  by  law  if  he  had  died  intestate — ^not  in- 
testate as  to  part  of  his  property,  but  wholly  intestate.  To 
determine  what  such  share  is,  we  must  refer  to  the  ISOtfa 
section  of  the  law  regulating  the  settlement  of  estates  (Swan 
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i^tat.  389)  which  prescribes,  "when  the  intestate  shall  not  have 
left  any  legitimate  child,  etc.,  the  widow  shall  be  entitled  to  all 
(he  personal  estate,  as  next  of  kin,  which  shall  be  subject  to 
distribution,  upon  settlement  of  the  estate;  and  if  the  intes- 
tate shall  have  left  such  child,  the  widow  shall  be  entitled 
upon  distribution,  to  one-half  of  any  sum  not  exceeding 
$400,  and  to  one-third  of  the  residue  of  the  personal  estate, 
subject  to  distribution.''  If  the  legislature  had  meant  in- 
testate only  as  to  so  much  of  his  property  as  was  not  dis- 
posed of  by  his  will,  the  matter  could  have  been  unequivo- 
cally expressed  (and  much  more  simply)  by  using,  instead  of 
the  word  intestate,  the  phrase,  "without  making  such  provi- 
sion." So  that  the  sentence  would  have  read,  **she  shall 
have  such  share  of  the  personal  estate  of  her  husband,  as 
she  would  be  entitled  to  by  law,  in  case  her  husband  had 
died  without  making  such  provision;  or,  perhaps  still  more 
clearly,  *'after  satisfying  the  debts  and  other  bequests  in  the 
will." 

The  propriety  of  a  literal  construction  of  this  section,  seems 
to  result  from  the  duty  which  it  imposes  upon  the  probate 
courts  of  instructing  the  widow  (when  she  comes  to  make  her 
election)  as  to  her  rights  under  the  law.  If  such  courts 
might  pass  by  the  plain  words  of  the  law,  and  enter  upon 
the  field  of  construction,  the  rights  of  widows,  instead  of  re- 
ceiving protection  from  such  instruction,  would  be  constantly 
jeopardized. 

But  again:  so  far  as  regards  the  quantum  of  interest  iu 
her  husband's  estate,  which  the  widow  becomes  entitled  to, 
on  her  refusal  to  take  under  the  will,  it  is  the  same  under 
the  law  of  1852  as  under  that  of  1840,  and  should  receive 
the  same  construction.  Now,  the  law  of  1840  is  the  first  one 
which  ever  assumed  fin  terms)  to  give  the  widow  (in  case 
she  refused  to  take  under  the  will)  anything  in  addition  to 
dower.  Prem  the  passage  of  the  ordinance  of  1787,  through 
all  the  territorial  and  State  legislation,  down  to  1840  (a 
period  of  53  years)  the  laws  on  the  subject  of  dower,  distribu- 
tion, and  wills,  were  substantiallv  the  same.    They  all  gave 
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to  the  widow,  dower,  in  ail  lands  of  which  her  husband  died 
seized,  or  was  at  any  time  during  coverture  seized  as  ol  an 
estate  of  inheritance.  They  all  gave  to  husbands  power  to 
make  wills  of  ail  their  estates,  subject  only  to  the  rights  of 
creditors  and  the  ordinary  right  of  dower  in  the  lands.  They 
all  gave  to  the  widow  a  distributive  share  of  the  esiate  iu 
cases  of  intestacy  only.  The  last  act,  prior  to  1840,  wa.^ 
that  of  1831  (Chase,  1786).  In  section  4,  it  provided  ''that 
in  case  of  a  devise  in  lieu  of  dower,  if  the  widow  shall  within 
six  months  after  probate,  etc.,  make  kno%7n  to  the  court, 
etc.,  her  election  to  relinquish  her  dower,  and  claim  under 
the  will,  then  her  election  so  made  as  aforesaid,  shall  be  en- 
tered, etc..  and  her  right  of  dower,  etc.,  shall  be  barred;  and 
if  any  widow  fail  to  make  her  election,  she  shall  retain  her 
dower,  and  take  nothing  by  the  will."  Under  this  law,  it 
will  be  observed  that  nothing  but  the  right  of  dower,  was  ic 
any  wise  involved  in  the  matter  of  an  election  presented  to 
me  widow;  as  to  personalty,  she  was  in  nowise  affected. 
either  by  an  electio^j  to  take,  or  a  refusal  to  take  under  the 
will.  Whether  she  elected  to  take  in  lieu  of  dower,  or  r^ 
fused,  if  the  husband  died  Intestate  as  to  any  part  of  the 
personalty,  she  was  still  entitled  to  her  distributive  share  of 
that.  If  then  the  law  of  1840  intended  no  more  than  that  the 
widow,  in  case  she  failed  to  elect  under  the  will,  should  have 
her  dower,  and  only  such  part  of  her  husband's  personalty  as 
should  not  have  been  disposed  of  by  him,  it  was  wholly  a 
work  of  supererogation  to  declare,  that  in  such  event,  she 
should  have  her  distributive  share,  as  though  -her  husband 
had  died  intestate.  For  that  was  already  provided  for  by  the 
administration  law  in  reference  to  the  estates  of  intestates.  It 
can  not  have  been  enough  to  declare,  as  under  the  law  of 
18:n ;  "she  shall  retain  her  dower,  and  take  nothing  by  th«^ 
will."  Where  new  phraseology  is  incorporated  into  the  law. 
we  are  to  presume  that  it  was  intended  to  have  some  eflScienr 
operation,  according  to  its  terms,  and  not  to  express  a  truth 
already  established,  and  that,  in  the  present  one  is,  *'the 
widow  shall  not  onlv  retain  her  dower  but  such  share  of  his 
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pereonal  estate  as  if  be  had  died  intestate,  or  without  making 
any  will." 

The  further  history  of  legislation  on  the  subject,  not  only 
confirms  this  view  of  the  legislative  intent,  but  seems  to  fur- 
nish a  legislative  declaration  of  such  intent. 

In  March,  1842,  an  act  was  passed  reciting  that  ^'whereas 
doubts  have  arisen  under  the  act  of  1840,  etc.,  whether,  wh<m 
a  widow  fails  to  elect  to  take  under  a  will  in  lieu  of  dower, 
bhe  «hall  be  entitled  to  share  in  the  personal  estate  to  the 
exclusion  of  legatees,  or  only  a  share  in  such  of  the  personal 
Instate  as  lemains  unbequeathed,  and  whereas,  it  is  proper 
that  such  doubts  be  removed;  therefore, 

''Be  it  enacted,  etc.,  That  nothing  in  said  section  contained. 
«baU  be  so  construed,  as  to  vest  in  the  widow  personal  estate 
that  is  lawfully  bequeathed  by  her  husband  to  other  persons, 
hilt  in  all  <'ases  in  which  the  widow  fails  to  make  election 
to  take  under  the  will  of  her  husband  in  lieu  of  dower,  as 
is  provided  in  said  act  and  section,  she  shall  retain  her  dower 
in  his  r^al  pstate.  and  her  distributive  share  in  the  personal 
estate,  not  disposed  of  by  the  will."     Vol.  40,  p.  55. 

The  terms  of  this  act  are  explicit  enough,  and  leave  no 
donbt  that  at  that  time  (1842),  the  legislature  did  not  intend 
that  the  widow's  election  should  in  anywise  interfere  with 
her  husband's  will,  further  than  as  regards  her  own  dower. 
But  in  the  very  next  year,  the  legislature,  not  satisfied  with 
the  declaratory  (or  perhaps  we  should  rather  say  amendatory) 
act  of  1842.  passed  another  act  repealing  the  same,  and  de* 
daring  that  said  46tb  section  "be,  and  the  same  is  hereby  re- 
viTed."  Vol.  41,  p.  i50.  Now,  what  is  this,  but  rejecting  the 
construction,  put  upon  the  law  of  1840  by  the  legislature  in 
1842,  and  returning  to  the  frame  of  the  law  as  it  literally  stood  1 
Tt  surelv  ''an  not  be  said  that  the  declaratory  act  of  1842  was 
Itself  a  work  of  supererogation,  if  it  properly  construed  the 
original  act.  and  If  it  did  not  so  properly  construe  it,  its  repeal 
was  absolutely  necessary. 

But.  as  if  to  sbow  still  further  its  sense  of  the  right  of  tke 
widow,  to  resist  the  operation  of  the  will  in  such  cases,  the 
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legislature,  in  1846,  took  another  step,  and  by  a  further 
amendatory  act  then  passed,  enacted  (Vol.  44,  p.  79),  ^*That  if 
the  widow  fail  to  make  her  election  to  take  the  provision 
made  for  her  in  the  will  of  her  husband,  etc.,  or  if  no  pro- 
vision be  made  for' her  in  the  will  of  her  husband,  she  shall 
have  her  dower,  and  such  share  of  the  personal  estate  of  her 
husband  as  she  would  be  entitled  to  by  law,  in  case  her  hus- 
band had  died  intestate  leaving  children."  This  is  the  first  and 
only  law  which  ever  gave  in  terms  to  the  widow,  the  power  to 
interfere  with,  and  to  a  certain  extent  defeat  her  husband's 
will,  in  a  case  where  he  had  made  her  no  provision  whatever, 
whether  in  lieu  of  dower  or  otherwise.  Under  its  operation,  if 
the  husband  failed  to  provide  for  her  by  will,  she  was  entitled 
to  a  certain  distributive  share  of  his  estate — or  if  he  did  pro 
vide,  she  was  equally  so  entftled.  Either  alteration  defeated 
his  will  to  the  same  extent.  It  will  be  perceived  then,  that 
if  the  husband  should  have  devised  awav  his  whole  estate 
(excepting  dower),  his  wife,  notwithstanding  the  will,  would 
be  entitled  to  her  distributive  share  of  the  personalty,  as 
though  he  had  died  intestate.  And  so  also  could  she,  if  be 
had  made  provision  for  his  wife. 

This  again  manifesting  the  legislative  intention  that  tbe 
construction  to  be  put  upon  the  words  "dying  intestate,'- 
should  be  dying  without  a  will — or  wholly  intestate. 

Next  comes  the  law  of  1852  (now  in  force),  which  is  a 
revision  of  the  act  of  1810,  with  its  amendments,  and  in  the 
consideration  of  which,  the  construction  which  had  been  pu' 
upon  this  section  of  the  law  of  1840,  by  successive  acts, 
must  have  been  apparent  to  the  legislature.  If  then,  such 
construction  had  not  been  acquiesced  in,  it  seems  difficult  to 
understand  how  the  legislature  could  have  re-enacted,  in  the 
very  same  terms  (only  with  additional  precautions  to  secure 
to  the  widow  a  knowledge  of  its  provisions,  through  the 
instruction  of  the  probate  court),  the  same  provisions  which 
had  been  made  for  her  under  the  law  of  1840. 

We  do  not  desire,  in  this  opinion,  to  stand  upon  the  con- 
struction which  may  have  been  put  upon  laws  of  a  similar 
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character  in  other  States,  with  whose  history  we  are  not  per- 
haps aufficiently  familar,  and  whose  construction  may  de- 
pend upon  the  particular  phraseology  in  which  they  may 
have  been  couched,  although  it  would  seem,  as  if  in  some  of 
the  States  (we  refer  especially  to  Virginia,  Kentucky  and 
Alabama),  laws  apparently  similar  to  ours,  have  received  the 
construction  we  have  been  compelled  to  put  upon  the  language 
of  our  statute. 

Neither  do  we  wish  to  express  any  opinions  as  to  whether 
under  the  present  law  a  widow  can  make  an  election,  to  take 
against  the  will,  and  in  a  case  like  the  pi*esent,  where  there  are 
no  children  of  the  testator,  defeat  it  wholly  as  to  personalty, 
and  take  all  at  law,  in  a  case  where  the  husband  makes  no 
provision  whatever,  or  a  provision  in  addition  to  dower.  We 
confine  ourselves  to  the  case  as  it  stands,  where  provision 
has  been  made  for  a  widow  in  lieu  of  dower,  when  an  election 
may  be  made  by  the  widow,  whether  she  will  take  such 
provision  or  not;  and  when,  having  refused  to  take  such 
provision,  the  law  declares  she  shall  have  such  of  the  pei- 
sonaltv  as  she  would  have  taken  had  the  husband  died  intestate. 

We  are  aware  of  the  difficulties  which  beset  us  in  giving 
a  construction  to  the  law  in  accordance  with  its  plain  and 
literal  terms;  amd  a  portion  of  the  court,  at  least,  have  been 
sorely  pressed  by  the  incongruities  and  inconsistencies  in 
our  legislation  upon  this  subject.  The  first  section  of  the 
wills  act  declares,  that  "any  person  of  full  age,  etc.,  Saving 
an  interest  in  lands,  goods,  or  any  other  property,  may  give 
and  devise  the  same  by  last  will  and  testament,  subject  to 
the  rights  of  creditors,  and  to  the  provisions  of  this  act." 
Here  is  the  gift  of  a  general  power  to  devise  The  43d 
section  declares,  that  'Mf  any  provision  be  made  for  a  widow 
in  the  will  of  her  husband,  she  shall  make  her  election, 
whether  she  will  take  such  provisions,  or  be  endowed  of  hie 
lands— but  shall  not  be  entitled  to  both,  unless  such  appears 
plainly  to  have  been  the  testator's  intent.'^  So  far,  it  would 
seem,  that  the  widow  can  not  interfere  with  the  power 
given  to  the  husband  to  devise  away  all  his  property,  saving 
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the  widow's  right  of  dower  io  his  lands  only.  Bat.  in  \ht 
44th  section,  it  is  declared,  that  if  she  fail  to  make  such  elec 
tioD,  6he  sbail  retain  her  dower,  and  such  share  qt  the  per- 
sonal estate  of  her  husband,  as  ahe  would  be  entitled  to  0.? 
law,  in  case  her  h  isband  had  died  intestate.  Now  an  election 
is  not  expresslj  given  to  the  widow,  except  in  a  case  where 
some  provision  is  made  for  her  by  the  will,  in  which  case  ihe 
law  presumes  it  to  have  been  made  in  lien  of  dower.  If  the 
husband  makes  no  provision,  or  maktfa  a  proyision  expre^slv 
in  addition  to  dower,  the  law  Is  silent  as  to  the  widow's  right, 
and  saving  her  dower  in  lands  oni^,  might  be  constroed  so  as 

m 

to  give  the  husband  power  to  grant  all  else  away.  The  con- 
sequence would  be,  in  a  case  like  that  before  us,  where 
there  are  no  children,  and  the  husband  had  a  large  amoant 
of  real  and  personal  estate,  if  he  desired  to  make  liberal 
bequests  to  bis  brothers  and  sisters,  or  for  other  uses,  be 
must  either  make  no  bequest  to  his  widow,  or  make  some  pro 
vision  in  addition  to  dower — on  the  other  hand,  if  he  desires 
to  make  a  liberal  provision  for  his  widow,  in  lieu  of  dower, 
and  greater  than  she  could  have  received  as  doweress  merelv. 
he  can  not  do  »o — his  intention  would  be  defeated  bj  an  eler- 
lion  of  the  widow  to  take  her  dower,  and  the  whole  personal 
estate  beside — thus  entirely  defeating  the  will. 

Again,  take  this  verv  case:  a  husband  has  a  large  amount  ot 
real  and  personal  estate,  saj  valued  at  |40,000  each — he  give# 
half  of  each  whether  for  life  or  in  fee,  in  lieu  tif  dower,  which 
is  but  a  third  of  the  land  alone  for  life.  If  the  personaltv  atone 
bad  been  given  in  lieu  of  dower,  the  law  says  she  shall  not 
have  both,  yet  by  making  an  election  she  not  only  takes  both. 
but  the  residue,  of  the  personalty  besides;  whereas,  had  the 
husband  given  her  one-half  of  the  personalty  in  addition  to 
dower  onlv,  it  is  all  that  she  could  have  claimed. 

But  still  further,  had  the  testator  in  the  present  case  left 
children,  whether  by  this  or  another  wife,  dependent  npon 
the  care  and  bounty  of  his  wife,  for  both  of  whom  he  had 
supposed  the  provision  adequate,  hjs  widow  electing;  to 
take  'jnder  this  will,  would  have  received  but  the  one-third 
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of  hiA  personal  estate,  over  the  sum  of  |400,  for  the  support 
of  both  herself  and  children,  and  thei  will  would  have  been 
good  for  the  residue;  because,  in  that  event,  taking  under  the 
law,  «uch  only  would  have  been  her  distributive  share;  and 
thus  is  presented  this  strange  anoiualj,  thai  a  man  leaving  a 
wife  and  helplesb  children  may  cut  them  all  off  with  one- 
third  of  his  estate  (or  if  be  leaves  no  land  in  which  dower 
can  be  had,  cut  them  off  entirely);  whereas,  if  he  leave 
wife  alone,  she  may,  at  her  option,  take  his  whole  estati:, 
even  though  he  may  have  made  a  liberal  provision  for  her. 
And  under  our  construction  of  the  law  (which  has  been 
given),  should  a  man  have  no  land,  and  nothing,  therefore, 
of  which  his  widow  could  be  endowed,  but  should  leave  a 
large  persona)  property,  he  could  make  no  bequests  whatever 
that  his  widow  could  not  defeat,  because  by  an  election  not  ^> 
take  under  the  will,  she  shall  have  all. 

These  are  some  of  the  difficulties  and  incongruities  which 
the  law  seems  to  present  in  its  literal  construction — ^and  they 
have  so  pressed  upon  us  (a  part  of  the  court  at  least),  as  to 
Induce  us  to  deliberate  anxiously  before  adopting  such  a 
construction.  But  it  is  not  the  business  of  the  judges  to 
reconcile  inconsiistencies  or  oppose  a  stumbling  block  in  the 
way  of  the  legislative  intent;  their  duty  is  to  ascertain  what 
that  intention  may  be,  from  the  plain  words  of  the  law,  and 
the  construction  which  the  legislature  may  have  put  upon 
them.  And  when  that  intent  is  ascertained,  to  give  the  law 
effect.  If  a  remedy  be  proper  the  law  making  power  alone 
could  and  must  apply  it. 

Having  thus  decided  that  the  will  of  Warren  Hartshorne 
18  to  be  governed  by  the  law  of  1852.  and  that  by  that  law 
bis  widow  was  entitled  to  elect  whether  she  would  take 
ander  bis  will  or  retain  her  dower,  and  such  share  of  his 
personal  estate,  as  she  would  have  taken,  had  he  died  wholly 
intestate,  and  having  made  her  election  to  take  under  the 
law,  it  remain?  only  to  add.  that  by  the  tSOth  section  of  the 
act  for  the  settlement  of  intestate's  estates,  the  provisions  of 
whirb  have  been  already  anticipated,  the  widow  is  entitled 
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ithe  deceased  having  left  no  children)  to  his  whole  personal 
estate  subject  to  distribution,  f.  c,  after  payment  of  debts^ 
and  that  the  plaintiffs  have  no  interest  therein.  Such  being 
the  decision  of  the  court  at  special  term,  the  judgment  mufet 
be  affirmed. 
Judgment  affirmed. 


Adam  L.  Cosbey  et  al.  v.  Executors,  etc.  of  David  Lee. 

(No.  10.446.J 

1.  The  word  "heirs"  will  be  construed  to  mean  "children,"  when  nec- 
essary to  effect  the  testator's  purpose. 

2.  A  clause  in  the  will  of  the  testator  provides  "tbat  the  remainder  of 
tlie  proceeds  of  the  sale  of  the  aforesaid  farm  be  equally  divided, 
share  and  share  alike,  between  the  heirs  of  Samuel  Cosbey.  my 
brother-in-law."  Samuel  Cosbey  survived  the  testator,  and  the 
children  of  Cosbey  were  living  at  the  date  of  the  execution  of  the 
will,  and  now  claim  the  remainder  of  the  estate  as  residuary  legatees. 

Held,  That  Samuel  Cosbey  took  no  interest,  either  directly  or  indirectly: 
his  name  is  used  to  designate  more  clearly  those  who  were  intended 
to  receive  the  remainder  of  the  estate. 

Special  Term. — The  petition  is  filed  to  obtain  a  legal  con- 
struction of  a  clause  in  the  will  of  David  Lee. 

The  plaintiffs,  Adam  Lee  Cosbev,  Samuel  M.  Cosbev, 
Catherine  Naylor,  David  L.  Cosbey  and  William  H.  C.  Cosbey, 
as  the  only  children  of  Samuel  Cosbey,  who  still  survives, 
claim  to  be  devisees  of  the  testator,  under  the  following  clause 
in  his  will: 

''3d.  I  direct  that  immediatelv  after  the  death  of  mv  wife. 
Isabella  I^ee,  my  executors  proceed  to  sell,  to  the  best  advan- 
tage, my  farm  in  Sycamore  township,  for  cash  in  band,  or 
on  a  credit  of  one  and  two  years,  as  they  may  think  will  be 
to  the  best  interest  of  ray  estate,  and  the  proceeds  of  the 
sale  of  said  farm  to  be  paid  out  as  follows:" 

Here  follow  specific  legacies  to  a  number  of  persons,  as  to 
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whose  right  there  is  no  question.    The  testator  then  pro- 
ceeds : 

**I  direct  that  the  remainder  of  the  proceeds  of  the  sale 
of  the  aforesaid  farm  be  equally  divided,  share  and  share 
alike,  between  the  heirs  of  Samuel  CJosbey,  my  brother-in- 
law.'* 

The  plaintiffs  claim  to  be  entitled  to  receive  the  remainder 
of  the  estate,  now  in  the  hands  of  the  executors,  as  residu- 
ary legatees,  alleging  they  are  embraced  in  the  description  of 
"heirs,"  and  were  intended  by  the  testator  ^  to  be  regarded 
land  designated. 

The  executors,  who  are  also  defendants,  in  their  answer 
admit  the  facts  stated  in  the  petition,  and  ask  the  court  to 
decree  upon  the  questions  involved.  They  state  they  believe 
the  testator  intended  to  bestow  his  bounty  on  the  plaintiffs 
by  the  name  he  has  used,  and  have  no  objection,  if  there  is 
no  legal  ground  to  the  contrary,  so  to  dispose  of  the  property 
in  their  hands. 

Strait  &  Hollister,  for  plaintiffs  and  defendants. 

Stoker,  J.  It  will  readily  be  seen  the  testator  has  not, 
in  the  devise  to  the  heirs  of  his  brother-in-law,  conveyed  any 
intermediate  estates,  or  suspended  the  enjoyment  of  the  estate 
devised,  upon  any  future  event.  The  father  of  the  plaintiffs 
took  no  interest,  either  directly  or  indirectly.  Hie  name  iw 
used  only  to  designate  more  clearly  those  who  were  intended 
to  receive  the  remainder  of  the  estate. 

We  must  hold,  then,  that  whoever  were  intended  by  the 
testator  to  be  designated  by  the  word  "heirs,"  take,  at  his 
death,  a  vested  interest;  else  their  portions  would  be  in 
abeyance,  or  the  bequest  itself  be  void  for  uncertainty.  If, 
therefore,  a  right  became  vested,  the  question  arises,  to  whom 
did  it  pertain?  The  plaintiffs  being  then  alive,  and  well 
known  by  the  testator  were  not  the  heirs  of  Samuel  Cosbey  as 
he  was  still  in  being;  nor  could  they,  at  his  death,  derive 
a  title  through  him;  but  they  were,  nevertheless,  the  apparent 
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tieirs,  and  may  all  be  regarded  as  coining  within  the 
meaning  of  the  term.  Thus,  in  Darbison  v.  Beaumont,  1  P. 
AVnis.  231,  it  is  said:  *The  word  'heir'  has,  in  law,  sereral 
significations;  in  the  strictest,  is  signified  one  who  had 
succeeded  to  a  dead  ancestor;  but  in  a  more  general  sense 
it  signified  an  heir  apparent,  which  supposed  the  ancestor 
to  be  living.  Since  the  law  had  given  to  this  word  several 
senses,  it  would  be  hard  to  expound  it  in  that  which  was 
the  strictest  and  most  rigorous,  and  would  destroy  great 
part  of  the  will;  when  it  might  have  another  sense,  which 
would  support  the  whole  will  and  intent  of  the  party.** 
And  it  was  held,  accordingly,  that  a  deviae  to  the  heira  male 
of  J.  S.  would  enable  a  son  of  J.  S.,  then  living,  to  taka 
Ho,  in  Qoodright  ex  dent.  v.  White,  2  W.  Bl.  1,010.  it  was  de- 
•cided  that  a  devise  to  the  heir  of  \\\  may  be  good  as  **de9ig- 
fiatio  personae,^*  and  he  may  take  in  the  lifetime  of  W. 

De  Orey.  C.  J.,  in  giving  his  opinion,  said:  'Two  hun- 
dred years  ago  it  might  have*  been  thought  not  sufficient,  bnt 
within  a  century  past,  a  more  liberal  construction  of  the  tes- 
tator^s  words  has  prevailed;  and  they  have  been  generally 
taken  in  their  popular  sense,  which  is  most  likely  to  have 
been  his  meaning." 

So,  in  15  Ohio,  559,  King  v.  Beck,  our  supreme  court  has 
fully  recognized  the  doctrine  that  the  word  "heirs"  may  be 
construed  to  mean  children,  when  it  is  necessary  to  effect  the 
object  the  testator  had  in  view. 

The  same  ruling  is  found  in  2  Dess.  33,  Brailsford  v.  Hey- 
ward's  ex'rs;  4  Pick.  198,  Bowers  v.  Porter;  5  Barbour,  S.  C 
190,  Arnold  v.  Gilbert;  12  B.  Mon.  115,  Hughes  v.  Hughes. 

We  have  no  doubt,  upon  principle,  as  well  as  authority, 
we  are  permitted  to  substitute  the  word  "children**  for 
that  of  heirs,  in  the  clause  before  us,  without  violating  any 
legal  principle,  or  giving  any  unnatural  meaning  to  the  term. 
In  so  doing,  we  are  satisfied  we  are  bat  carrying  out  and 
Tlndicatlng  the  testator's  intention. 

A  decree  will  be  so  entered. 
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James  Durrell  et  al.  v.  Henry  Boyd,  Assignee,  ete. 

(No.  8.069.) 

It  is  not  error  for  the  court,  witb  the  assent  of  the  prevailing  party,  to 
malce  a  remittitur  of  part  of  the  damages  found  in  a  verdict,  and 
render  judgment  tor  the  balance. 

General  Term. — Proceeding  in  error  to  reverse  a  judg 
ment  at  special  ternoi,  rendered  against  Durrell  et  al.,  upon 
the  verdict  of  a  jury,  in  an  action  for  the  wrongful  taking 
and  conversion  of  certain  personal  property.  The  error 
alleged  is,  the  allowing  the  plaintiff  in  the  action  to  remit  a 
part  of  the  damages,  and,  thereupon,  overruling  a  motion  for 
a  new  trial.  The  court  was  of  opinion  that  the  damages  as- 
sessed by  the  jury  exceeded  the  proper  amount  in  the  sum  of 
|450;  and  that  sum  having  been  remitted  by  the  plaintiff, 
the  motion  for  a  new  trial  was  overruled,  and  judgment  was 
entered  for  the  balance.  To  this  an  exception  was  taken 
and  entered  on  the  minutes.  No  bill  of  exceptions  stating  the 
evidence  was  Signed  by  the  judge. 

J.  H.  Clemmer  &  W.  T.  Forrest,  Stallo  &  McCook,  for 
plaintiffs  in  error. 

JoHffe  &  Qitchell,  for  defendant  in  error. 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  simple  question  presented  is,  whether  the  judge  being 
of  opinion  that  thefe  was  an  error  in  the  assessment  of 
damages,  to  a  certain  extent,  can  allow  such  error  to  be  cured 
by  a  remittitur.  The  right  thus  to  cure  an  error,  it  has  been 
said,  "can  not  be  questioned:  it  is  every  day's  practice,  sus- 
tained by  the  gravest  precedents.  And  the  right  extends, 
not  only  to  the  amount  of  damages,  but  to  several  causes  of 
action,  distinct  debts,  distinct  acres  of   land,   and   distinct 
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pleas."  Bank  of  Kentucky  v.  Ashley,  2  Peters,  327,  328; 
citing  Cro.  Jac.  146;  and  Hob.  178;  Raym.  395;  3  D.  &  E 
659. 

When  the  objection  to  a  verdict  is,  that  injustice  has  been 
done  in  respect  of  the  amount,  when  that  objection  is  obvi- 
ated by  a  reduction,  there  can  be  no  further  ground  of  com 
plaint.  Such  an  alteration  of  a  verdict  can  only  be  made 
with  the  consent  of  the  plaintiff,  but  the  defendant  can  not 
object.  Moore  v.  Tuckwell,  50  Eng.  Com.  Law,  607,  609; 
Hughes  ?.  Hughes,  15  Mees.  &  Welsh.  704. 

Judgment  affirmed. 


Thomas  W.  Farrin  y.  Jonathan  Creaoer  et  al. 

(No.  6,779.) 

On  the  purchase  by  the  plaintiff  of  a  five  year  leasehold,  with  privilese 
of  purchase,  under  proceedings  in  foreclosure  of  a  mortgage,  the 
sheriff  is  not  entitled  to  poundage. 

Special  Term. — On  motion  to  retax  coats. 

Ib  this  case,  the  plaintiff  held  a  mortgage  executed  by  the 
defendant  Creager,  upon  a  leasehold  estate,  having  connected 
with  it,  a  right  of  privilege  to  purchase  the  fee.  The  lease 
was  onlj  for  five  years,  and  the  inference  ia,  though  not 
stated  in  the  pleading,  that  the  privilege  to  purchase  only 
continued  with  the  lease.  The  plaintiff  brought  his  action 
to  realize  upon  his  security.  He  obtained  an  order  for  the 
sale  of  the  lease,  with  the  right  to  purchase,  it  being  the  object 
to  assign  both  to  the  purchaser,  and  such  a  course  having 
obviousl.y  been  within  the  intention  and  contemplation  of  the 
parties  in  giving  and  taking  the  security. 

A  sale  is  made  by  the  sheriff  under  the  order  of  the  court. 
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and  the  plaintiff  is  himself  the  purchaser.    The  only  question 
made  is  as  to  the  fees  or  poundage  of  the  sheriff. 

Theophilus  Gaines,  and  Snow  &  Bradstreet,  for  plaintiff. 
Mills  ft  Hoadlj,  for  the  sheriff. 

Oholsox,  J.  The  sheriff  claims  that  there  was  a  sale 
merely  of  personal  property,  and  that  the  law  gOTeming 
sales  of  real  estate,  where  the  plaintiff  is  the  purchaser,  does 
not  apply.  I  do  not  think  so,  but  on  the  contrary,  that  this 
case,  if  nst  within  the  letter  strictly,  is  within  the  spirit  and 
intent  of  the  statute,  and  that  its  provisions  must  apply  and 
govern. 

Poundage  refused. 


Hugh  Means  et  al.  v.  Cincinnati  &  Chicago  R.  R.  Co, 

BT    AL. 

(No.  8,957.) 

Railroad  trust  or  mortgage  bonds  held  by  the  company,  or  Its  agents, 
for  the  use  of  the  compauy  before  delivery,  are  not  subject  to  exe- 
cution as  property  of  the  company;  nor  can  they  be  subjected  to  sale 
by  proceedings  in  aid  ot  execution. 

Special  Term. — The  plaintiffs,  holding  a  judgment  against 
an  Indiana  corporation  by  the  name  of  The  Cincinnati  and 
Chicago  R.  R.  Co.,  filed  a  petition  to  subject  to  the  payment 
of  that  judgment  certain  bonds  in  the  hands  of  Smith  and  Gil- 
bert, alleged  to  belong  to  their  judgment  debtor.  It  appears 
that  the  Cincinnati  and  Chicago  Railroad  Company  sued 
in  this  action,  was  not  the  corporation  against  wkam  the 
plaiBtiffs  had  sbtained  judgment,  but  another  corporation 
80 
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of  like  name  in*  Ohio,  and  that  between  that  corporation  and 
Smith  and  Gilbert  there  i^as  a  dispute  ae  to  the  ownership 
of  the  bonds. 

At  first  Smith  and  Gilbert  answer,  denying  that  they  have 
in  their  hands  any  property  of  the  company.  Afterward 
Gilbert  answers,  admitting  that  be  holds  five  bonds  of  |1,000 
belonging  to  the  company,  and  submits  to  the  order  of  the 
court  as  to  their  disposal. 

In  the  mean  time  Watton  J.  Smith  appears,  who  asks 
and  obtains  leave  to  file  an  answer,  as  having  an  interest  in 
the  subject  matter  of  the  suit.  He  asserts  first,  a  judgment 
against  the  Ohio  company  for  |3,000;  secondly,  by  assign 
ment,  a  lien  on  the  bonds  in  favor  of  Smith  and  Lowe  as 
attorneys  of  that  company,  for  services,  to  the  extent  of  |500. 
To  this  answer  there  is  no  reply  on  the  part  of  the  other 
defendants.  Evidence  was  offered  on  the  hearing  to  explain 
the  position  of  the  whole  matter  and  the  rights  of  the  parties. 

It  appears  that  the  railroad  company  desiring  to  raise 
money,  executed  bonds  which  were  secured  by  a  convey- 
ance of  real  estate  to  a  trustee.  These  bonds  were  in  the 
hands  of  an  agent  who  obtains  a  loan  from  the  Newport 
Safety  Fund  Bank,  of  Kentucky,  in  their  bills.  These 
bonds  are  pledged  as  collateral  security.  The  bank  fails. 
The  note  and  bonds  get  into  the  hands  of  Smith  and  Gilbert. 
.\n  action  is  brought  by  the  railroad  company,  alleging  ille- 
gality and  fraud  in  obtaining  them  from  the  agent,  and  a 
defense  of  a  bona  fide  purchase  on  the  part  of  Smith  and 
Gilbert.  The  result  is  a  compromise.  One-half  of  the 
bonds  are  retained,  and  the  other  half  are  to  be  given  up; 
but  before  that  is  done,  this  action  is  brought  and  the  bonds 
are  atill  in  the  hands  of  Gilbert,  as  before  stated.  It  was  in 
conducting  the  action,  thus  resulting  in  a  compromise,  that 
the  claim  of  Smith  and  Lowe,  for  professional  services,  ac- 
crued. There  is  no  specific  agreement  as  to  a  lien  or  claim 
on  the  bonds  for  these  services.  It  appears  that  the  charge 
for  the  services  is  reasonable. 

The  bonds  bear  date  on  the  Ist  July,  1854,  they  are  pay- 


MARCH  TERM,  1859.  467 

Hugh  Means  et  al.  t,  Cincinnati  ft  Chicago  R.  R.  Co.  et  al. 

able  to  bearer  fire  years  after  date,  with  interest  at  8  per 
cent,  per  annum,  payable  semi-anDaailj  in  New  York,  and 
are  for  one  thousand  dollars  each. 

They  were  in  the  bands  of  the  party  who  dealt  with  the 

Newport  bank  as  agent;  and  it  does  not  appear  that  they 

had  ever  before  been   delivered   or  passed   into  circnlation. 

They  are  held  by  Gilbert  as  the  property  of  the  railroad 

<:ompany,  obtained  under  the  circumstances  stated. 

Collins  &  Herron,  for  plaintiffs. 
Job  Pugh,  for  defendant  Smith. 
Ferguson  A  Long,  for  Smith  and  Gilbert. 
Smith  &  Lowe,  for  the  railroad  company. 

Gholson,  J.    It  is  plain  that  the  claim  of  the  plaintifft 
tnufit  fail. 

The  first  inquiry  is.  whether  these  bonds  held  by  OiJ- 
bert,  can  be  reached  by  an  action  in  aid  of  a  judgment  cred- 
itor? If  they  can  be,  it  is  only  as  goods  or  effects  subject 
to  levy  and  sale  in  the  hands  of  a  third  person.  There  art 
cases  in  whichr  it  has  been  held  that  railroad  bonds  may  be 
property  and  subject  to  seizure  and  sale.  Burt  v.  Kentucky 
Trust  Co.,  decided  in  this  court.  But  the  principle  can  not 
apply  when  bonds  have  been  made  by  the  company,  against 
which  the  judgment  has  been  rendered,  and  are  in  the  poasea 
sion  of  its  agent  or  held  for  its  use.  and  have  never,  in  fact 
been  delivered.  That  such  bonds  are  eecnred  by  a  mortgage 
of  real  estate  can  make  no  difference.  It  would  be  all  one 
as  If  a  party  should  make  a  mortgage  and  secure  ten  notes 
negotiate  one  and  retain  the  others,  and  then  claim  that  hla 
land  was  inenmbered  by  them  all.  K  railway  company  ha» 
no  greater  privilege  in  tbis  respect  than  en  individual.  IL 
after  the  bonds  and  mortirage  are  made  and  the  latter  f» 
corded,  the  railroad  edll  bolds  the  bonds,  tta  lande  are  net  tt 
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be  exempted  from  the  lien  of  a  judgment^  as  to  bonds  not 
delivered.  Those  who  deal  with  thef  railroad  mast  look  to 
the  security  in  this  respect  at  the  time  thej  take  the  bonds. 
There  would  be  no  other  safe  course. 

As  to  the  lien  in  this  case,  it  does  not  appear  in  fact  that 
there  is  any — no  possession  is  shown,  but  the  reverse.  If 
this  action  prevented  the  lien  from  being  in  fact  obtained, 
it  win  now  be  put  out  of  the  way.  The  attorneys  if  they 
be  so  entitled  can  get  possession  of  the  bonds,  and  then  the 
question  may  arise,  whether  they  can  sell  the  bonds  of  their 
clients,  never  in  fact  delivered  and  held  wrongfully  under 
the  claim  of  a  lien.  Upon  that  point  it  is  not  necessary  for 
me  to  express  an  opinion. 

In  conclusion,  I  may  remark,  that  the  eourts  in  my  opin- 
ion have  gone  far  enough  at  the  instance  of  third  persons, 
to  whom  they  have  been  pledged,  in  selling  the  stock  and 
bonds  of  railroad  corporations.  This  case  I  think  requires 
me  to  go  further  than  any  have  yet  gone  within  my  knowledge, 
and  this  I  am  unwilling  to  do. 

Action  dismissed. 


E.  Clifford  Nbff  et  al..  Executors,  etc.  v.  Peter  Neff 

ET  AL.,  Devisees,  etc. 

(No.  9,240.) 

1.  Whenever  ft  becomefl  necessary  to  obtain  the  opinion  of  tbe  court 
in  relation  to  the  equities  involved,  where  the  fund  of  an  estate  to 
be  divided  is  complicated  with  a  trust,  to  be  performed  by  the  <ex- 
ecutore.  and  there  Is  a  doubt  as  to  their  powers,  or  the  mode  In 
which  they  are  to  be  executed,  all  the  costs  accruing  in  consequence 
of  the  application,  are  a  charge  upon  the  estate,  whether  the  oharges 
be  made  by  the  trustees  or  devisees. 

£.  This  rule  does  not  apply  when  the  devisees  litigate  questions  capti- 
ously, capriciously,  or  without  reason. 

Special  TfiRM.^On  suggestion  as  to  attorney's  fees. 
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Tilden,  Rairden  &  Kittredge,  for  plaintiffs. 

ff 

Worthington  A  Matthews,  for  defendants. 

6TORBB,  J.  A  question  has  arisen  as  to  the  taxation  of 
costs — whether  they  shall  be  all  borne  "by  the  common  fund, 
or  a  portion  charged  to  one  of  the  defendants. 

The  determination  of  this  question  depends  upon  the  cir- 
camstances  of  the  case. 

A  petition  is  filed  by  the  plaintiffs  as  executors  of  the  last 
will  and  testament  of  William  Neff,  deceased,  to  obtain  a 
judicial  construction  of  certain  clauses  in  the  testator's  will, 
which,  it  is  alleged,  are  uncertain,  caused  by  the  ambiguous 
language,  as  well  as  the  mode  in  which  the  devises  are 
ttated.  One  of  the  devisees,  who  is  made  a  defendant,  sets 
forth  his  view  of  the  testator's  intentions,  and  the  executors 
also  present  theirs. 

After  full  argument.  1  have  held  that  some  of  the  grounds 
assumed  by  the  defendant,  as  well  as  some  assumed  by  the 
executors,  are  alike  tenable. 

I  have  ordered  the  executors  to  proceed  to  sell  the  real 
astate  of  the  testator,  and  thus  give  to  the  defendant  his 
share  at  once,  without  further  postponement.  6ome  of  the 
charges  made  by  the  executors  fur  incidental  expenses,  as 
well  as  those  required  by  the  will  to  be  specially  incurred, 
have  been  objected  to,  and  the  objection  overruled.  But 
the  questions  made  were  merely  incidental,  and  did  not  affect 
the  main  proposition,  upon  which  the  court  has  passed. 

The  executors  presented,  by  their  counsel,  what  they  sup- 
posed was  the  legal  construction  of  the  testator's  intention 
In  the  several  clauses  of  the  will,  and  the  same  course  was 
adopted  by  the  devisees.  Both  were  necessary  and  proper 
for  a  full  investigation  of  the  case.  Both  have  materially 
aided  me  in  arriving  at  a  conclusion,  and  were  regarded  with 
equa]  favor. 

If.  then,  opoc   equitable  principles.  I  can  charge  all  the 
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costs  upon  the  estate,  involved  in  the  construction  of  the  wili. 
It  is  my  duty  to  do  so. 

The  rule  laid  down  by  the  chancellor  in  Studholne  v 
Hodgson,  3  P.  W.  303,  is  this:  Where  a  testator  leaves  a 
question  as  to  his  intention  in  doubt,  and  it  is  necessary  in 
consequence,  to  apply  to  a  court  of  chancery  for  advice^  the 
entire  estate  is  chargeable  with  the  costs.  If  a  doubt  arisen 
upon  the  personalty,  that  portion  of  the  property  bears  the 
burden;  if  upon  the  realty,  the  costs  are  a  charge  upon  tb& 
land. 

The  same  doctrine  is  very  fully  recognized  in  JoUiffe  v 
East,  3  B.  C.  C.  25,  where  it  is  said,  "Where  the  testatoi 
expresses  himself  so  ambiguously  as  to  make  it  necessary 
^or  the  executors  to  come  into  court,  his  general  assets  must 
bear  the  costs."  So  in  Ripley  v.  Moysey,  1  Keen,  579;  and 
Eyrie  v.  Marsden.  2  Keen,  5fi4.  So  also  in  Rogers  v.  Ross, 
4  J.  C.  608;  Mitchell  v  Blain,  5  Paige,  588;  Wood  v.  Vanden- 
burgh,  6  do.  278;  20  Pick.  388,  Sawyer  v.  Baldwin. 

It  is  clear  then,  upon  authority,  whenever  the  fund  to  be- 
divided  is  ccraplicated  with  a  trust,  to  be  performed  by  the 
executors,  and  there  is  a  doubt  as  to  their  powers,  or  the  mode 
in  which  they  are  to  be  executed,  and  it  becomes  n^^cessary 
to  obtain  the  opinion  of  the  court,  in  relation  to  the  equities 
involved,  all  the  costs  accruing  in  consequence  of  the  applica- 
tion, whether  of  the  trustees  or  the  devisees,  are  a  charge  upon 
the  common  estate. 

This  principle  must  be,  nevertheless,  so  far  restricted,  as 
to  forbid  its  application,  when  the  devisees  litigate  questions 
captiously,  capriciously,  and  without  reason;  but  when  the 
points  in  controversy  are  presented  by  all  the  parties,  and 
the  court  derives  light  from  the  counsel  of  both,  and  at  last 
decree  upon  a  principle  admitted  by  both,  differing  only  in 
the  mode  of  its  application,  and  all  interested  are  to  be  equally 
benefited,  we  have  no  hesitation  in  holding  the  estate  respon- 
sible for  all  the  expenses  incurred. 

We,  therefore,  allow  the  sum  of  $1,200  to  be  equally 
divided  between  the  counsel  of  the  parties  interested,  this 
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ebarge  to  include  9i)l  Aervices,  from  the  filing  of  the  petition 
iill  the  final  decree  in  the  caose. 
An  allowance  of  feea  ordered  to  be  taxed* 


foHN  W.  Owen  and  Wife  v   josii^a  L    Hickman  et  al 

(No.  10.1^7.) 

A  petition  to  enforce  the  forfeiture  of  a  lease,  for  non-payment  of  rent, 
and  tseeking  to  recover  tbe  rent  due.  is  bad  for  misjoinder.  The 
remedies  are  inconsistent  and  plaintiflE  must  elect 

8PisciAL  Tqria. — On  demurrer  to  petition. 

§ 
Tbe  plaintiffs  nought  to  recover  the  arrears  of  rent  due 

upon  the  covenanta  in  a  lease;  and  asserting  a  forfeiture  of 

the  term,  by  the  defendants,  in  consequence  of  tbe  non-pay 

ment  of  rent,  prayed  that  the  plaintiffs  may  be  restored  to 

the  possession.    The  lease  was  for  five  years,  nearly  two  ol 

which  had  already  expired. 

Dodd  &  Huston,  for  plaintiffs. 
R  M.  Corwine,  for  defendants. 

Storbr.  J.  The  remedies  sought  are  Inoonsistent  witb 
eacb  other  Tbe  right  to  recover  the  rent  depends  upon 
contract;  the  right  to  be  restored  to  the  possession  rests  upoD 
the  ground  that  the  defendant  has  no  claim  to  the  property { 
or  in  legal  acceptation  is  a  trespasser.  Hence  the  claims  can 
not  stand  together. 

By  tbe  terms  of  the  lease  tbe  rent  is  not  made  a  lien  upoc 
the  term  leaaed;  a  simple  forfeiture  of  the  estate  Is  made  to 
depend  upon  the  refusal  to  pay  the  rent  reserved,  at  the  time 
«ad  place  stated   ^fter  dewand. 
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The  payment  of  the  rent  after  the  right  of  forfeiture  ac- 
crued, and  the  subsequent  occupation  bj  the  tenant,  would 
be  a  waiver  of  the  right  to  forfeit;  and  the  recovery  of  a 
Judgment  for  the  rent  in  arrear,  might  preclude  the  land- 
lord from  asserting  a  forfeiture,  for  the  breach  of  a  condition 
he  had  once  assumed  could  be  compensated  for  in  damages. 
We  know  of  no  case,  where  such  a  remedy  has  been  allowed, 
after  action  brought  and  a  recovery  had. 

The  result  is  very  clear.  In  this  form  we  can  grant  but 
one  of  the  claims  of  the  plaintiffs;  we  may  give  judgment 
for  the  rent  due,  dismissing  the  petition  as  to  the  right  to 
recover  the  term;  or  we  may  restore  the  plaintiffs  to  the  pos- 
session of  their  term,  leaving  them  to  pursue  another  remedy, 
for  the  recovery  of  the  rent  in  arrear.  This  is  the  rule,  as 
we  find  it  settled  in  9  Paige,  430,  Stuyvesant  v.  Davis,  and 
20  Barbour,  467,  Underbill  v.  Saratoga  &  Wash.  R.  R.  Co.,  and 
is  entirely  consistent  with  the  law  as  we  have  always  under 
stood  is  to  exist. 

Demurrer  sustained. 


L.  H.  Sargent  v.  E.  B.  Town8End. 

(No.  10,448.) 

A  certlflcaU  'VibscrllMd  BDd  sworn  to  before  me'*  la  sufficient  In  fonsi 
for  a  Jurat 

Specal  Tdrm. — Cn  motion  to  dismiss  the  action  b^v  reason 
of  an  alleged  defect  in  the  Jurat 

Lincoln,  Smith  &  Warnock,  for  plaintiff. 

W.  L.  Spooner,  for  defendant. 

Gbolsom,  J.    A   motion   has  been   made  in   this 
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dismiss  the  action,  becanse  the  petition  has  not  been  properly 
verified.  The  code  provides  that  the  officer  before  whom 
the  all^davit  is  taken,  shall  ^'certify  that  it  was  sworn  to  or 
affirmed  before  him,  and  signed  in  his  presence."  Section  III. 
In  this  case  the  certificate  is  "subscribed  and  sworn  to  before 
me  this  12th  day  of  February,  A.  D.  1859." 

There  can  be  no  objection  to  the  term  "subscribed,"  it  is 
found  in  section  105.  "Every  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party  or  his  attorney."  Is  sub 
scribed  before  me,  then,  equivalent  to  subacribed  in  my  pres- 
ence. I  think  it  would  be  exceedingly  technical  to  hold  that 
it  was  not.  While,  therefore,  it  may.  as  a  general  rule,  be 
better  for  notaries  and  other  officers  taking  affidavits,  to 
follow  the  language  of  the  code,  I  can  not  think  that  either 
its  words  or  the  purposes  of  justice  require  such  an  objection 
as  this  to  be  sustained. 

Motion  overruled. 


Darst  &  Herchelrode  v   Slevtns  &  Calvert 

(No    9,820.) 

i.  Where  there  ts  a  general  agency,  the  principal  It  bound  for  the  act 
of  the  agent«  provided  what  he  does  Is  within  the  ordinary  and  usual 
scope  of  the  business  which  he  Is  deputed  to  transact  An  authority 
may  be  limited  to  a  particular  business,  and  yet  general  as  to  the 
mode  of  conducting  that  business. 

S  Ab  agency  tor  the  purchase  of  goods  upon  the  credit  of  a  principal 
may  be  created  by  really  giving  the  authority  to  the  agent,  or  repre- 
seating  te  him  that  he  Is  to  have  It;  or  by  representing  that  the  party 
making  the  contract  is  the  agent  of  the  defendant;  or  that  such  a  re- 
latfon  exists  as  to  constitute  him  such. 

%  Such  representations  may  be  made  by  words  or  conduct  directly  to 
the  plalntfff.  or  publicly  made,  so  that  it  may  be  inferred  to  have 
reached  him. 

f^PTJCiAL  Term. — ^This  action   i?  brongrht  by  the  plaintiffs. 
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;vbo  are  wholoiiale  dealers  id  dr^  goods,  doiug  business  iu 
Dayton,  against  the  defendants,  residents  of  Cincinnati,  wlio 
are  alleged  to  have  been  a  firm  doing  a  general  retail  drj 
goods  and  grocery  business  in  QreeoTille,  Darke  county. 
The  cJaim  of  the  plaintiffs  is  for  goods  sold  and  delivered. 
The  goods  were  sold  to,  and  received  by  Workman  &  Dailey, , 
who  were  the  agents  of  the  defendants  for  conducting  the' 
buisness  of  the  store  at  Greenville.  There  in  no  dispute  as 
ro  the  amount  or  value  of  the  goods.  Tlie  defense  is  that 
Workman  &  Dailey,  as  agents  or  the  defendants,  had  no 
authority  to  buy  such  goods,  so  a^i  tc  charge  the  defendants 
for  the  price;  that  they  had  no  authority  tu  buy  on  credit. 

Mills  &  Hoadly  and  O.  A.  Lyman,  fo*^  plaintiffs. 

Lincoln,  Hmith  &  Warnock  and  Jones  A  Burnet,  for  defend 
ants. 

Gholson,  J.  The  modes  by  which  an  agency  for  the  pur- 
chase of  goods  upon  the  credit  of  a  principal  may  be  created, 
have  been  frequently  slated  in  the  authorities.  Such  an 
agency  **may  be  created  by  the  immediate  act  of  the  party; 
that  is,  by  really  giving  the  authority  to  the  agent,  or  rep- 
resenting to  him  that  he  is  ^o  have  it,  or  by  constituting 
that  relation  to  which  the  law  attaches  agency;  or  it  may  be 
created  by  the  representation  of  the  defendant  to  the  plain- 
tiff, that  the  party  making  the  contract  Is  the  agent  of  the 
defendant,  or  that  such  a  relation  exists  as  to  constitute  him 
such;  and  if  the  plaintiff  really  makes  the  contract  on  the 
faith  of  the  defendant's  representation,  the  defendant  is 
bound;  he  is  estopped  from  disputing  the  truth  of  it  with 
respect  to  that  contract;  md  the  representation  of  an  au- 
thority is,  quoad  hoc,  precisely  the  same  as  a  real  authoiity 
given  by  the  defendant  to  the  supposed-  agent.  This  repre- 
sentation may  be  made  directly  to  the  plaintiff,  or  made 
publicly,  so  that  it  may  be  inferred  to  have  reached  him,  and 
may  be  made  by  words  or  conduct."  ReyneD  v.  Lewis,  15 
M.  &  W.  517,  527;  Broom  on  Com.  Law,  539.  . 
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Ad  authority  to  purchase  goods  upou  the  credit  of  a  prin- 
cipal, may  or  may  not  result  from  em  agency  of  a  certain 
kind  or  description,  shown  or  admitted  to  exist.  A  differ- 
ence ia  made  between  a  general  and  a  particular  agency. 
21  Wend.  279-280;  17  Ohio,  466473.  An  authority  may 
be  limited  to  a  particular  business,  and  yet  general  as  to  the 
-node  of  conducting  that  business.  Where  there  is  a  general 
agency,  the  principal  is  bound  for  the  act  of  the  agent,  pro- 
vided what  he  does  is  within  the  ordinary  and  usual  scope 
of  the  business  which  he  is  deputed  to  transact.  Broom  Com. 
Law,  540  If  the  general  agent  pursue  the  usual  and  ordinary 
modes  of  transacting  the  business,  the  principal  will  be  bound. 
23  Wend.  260;  17  Ohio,  460.  6  Mees.  &  Welsh.  461,  Tredwen 
V.  Bourne;  8  id.  703,  Hawken  v.  Bourne. 

Such  being  the  general  propositions,  upon  the  application 
of  which,  in  particular  cases,  the  decision  must  depend,  I 
proceed  to  inquire  how  they  affect  this  case,  in  view  of  the 
facts  and  circumstances  established  by  the  evidence.  I  am 
satisfied  that  no  direct  and  express  authority  was  given  by 
the  defendanta  to  Workman  &  Dailey,  to  contract  such  a 
liabilitT  as  the  one  claimed  in  this  action.  The  authoritv 
can  only  be  inferred  from  the  general  agency  of  Workman 
&  Dailey  in  conducting  a  store  for  the  defendants,  or  from 
the  conduct  of  the  defendants,  as  amounting  to  a  representa- 
tion that  Workman  &  Dailey  were  authorized  to  buy  goods 
cpon  a  credit. 

It  can  not  be  a  matter  of  any  doubt  that  it  is,  in  the  gen- 
era] nature  of  mercantile  establishments,  such  as  a  country 
dry  goods  and  grocery  store,  to  deal  on  credit,  for  the  pur- 
pose of  carrying  on  their  business.  In  thia  case  it  very 
clearly  appeal's  that  the  defendants  established  such  a  store, 
and  appointed  Workman  &  Dailey  to  carry  it  on,  and  that 
they  did  carry  It  on  for  several  years,  and  upon  a  credit 
system,  shown  by  the  books  of  the  concern,  kept  in  the  name 
of  the  defendants — the  very  claim  now  sued  on  being  found 
upon    those    books.    Such    circumstances,    unless   explained, 
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are,  ondoubtedlv,  suflicient  to  fix  a  liability  upon  the  prin- 
cipals. 

Two  expIanatioDS  are  offered:  first,  it  is  said,  that  neither 
of  the  principals  knew  of  this  dealing  upon  a  credit.  A 
business  is  established — agents  are  appointed  to  carry  it 
on — to  the  eye  of  the  public  it  is  carried  on  for  several 
years;  the  nature  of  the  business  is  such  that,  for  the  carry- 
ing it  on,  credit  is  ordinarily  used — in  fact,  credit  is  used, 
and  the  proprietors,  after  the  close  of  the  business,  come, 
forward  and  say  that  they  did  not  know  what  was  going 
forward  in  their  own  establishment,  and  what  was  entered 
upon  their  own  books  of  account.  I  think,  so  far  as  personi 
dealing  with  such  an  establishment,  in  the  ordinary  course 
of  business  in  similar  establishments,  are  concerned,  it  was 
the  duty  of  the  defendants  to  know  what  their  agents  were 
openly  doing  on  their  behalf.  Every  one  would  naturally 
suppose  that  the  defendants,  having  established  such  a  con- 
cern, would,  at  least,  so  far  look  after  it  as  to  ascertain  mat- 
ters so  obviously  apparent,  and  would  have  a  right,  in  dealing 
with  the  concern,  to  act  upon  such  a  belief.  The  rule  that 
no  man  can  take  advantage  of  his  ignorance,  when  it  is  his 
duty  to  have  knowledge,  may  be  properly  applied  to  this 
case. 

If,  however,  the  plaintiffs  knew  that  the  agents  had  no 
authority,  or  the  facts  and  circumstances  attending  the  posi- 
tion and  connection  of  the  defendants  and  their  agents,  known 
to  the  plaintiffs,  would  clearly  and  properly  lead  to  such  a 
conclusion,  then  they  can  not  recover. 

The  circumstance  upon  which  most  reliance  is  placed  in 
this  view,  is  that  both  the  Slevins  and  Calvert  were  whole* 
sale  dealers  in  Cincinnati,  and  could  have  furnished  from 
the  store  of  one  or  the  other  the  very  goods  sold  by  the 
plaintiffs.  This  circumstance  loses  very  much  of  its  weight 
from  the  consideration  that  the  defendants,  though  con- 
nected in  the  country  store,  had  no  connection  in  their  busi- 
ness in  Cincinnati,  and  while  most  of  the  goods  might  have 
been  obtained  from  the  store  of  the  one,  very  few,  compar- 
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atively,  would  have  been  found  in  the  store  of  the  other. 
One  dealt  much  more  generally  in  goods  proper  for  a  coun- 
try store  than  the  other.  While,  therefore,  it  might  appear 
strange  if  J.  &  J.  Slevin  did  not  furnish  their  own  country 
Btore,  it  would  not  be  equally  strange  that  they  should  not 
furnish  the  store  of  Slevins  &  Calvert.  Circumstances  may 
be  conceived  in  which  they  might  not  wish  to  do  it,  or  might 
not  be  allowed  to  do  it.  I  am  not  satisfied  that  such  an 
inference  was  so  clear,  as  necessarily  to  show  to  the  plaintiffs 
a  want  of  authority  on  the  part  of  the  agents.  But  if  it 
should  have  been  clear  in  the  first  instance,  its  force  became 
diminished  and  its  etfect  ceased,  after  a  course  of  dealing 
which  as  before  stated,  the  plaintiffs  might  properly  have 
supposed  was  known  to  the  defendants. 

In  view  of  all  the  circumstances,  I  do  not  see  how  the 
defendants  can  escape  responsibility  for  the  purchases  of 
goods  made  in  their  behalf,  and  sold  in  their  behalf,  by 
their  agents,  intrusted  with  the  general  management  of  their 
business. 

Judgment  for  the  plaintiffs. 


Henry  Raught  v.  John  Black  &  Co. 

(No.  6.579.) 

1.  When  the  hoMer  of  a  note  gives  time  to  the  maker,  and  an  Indoreer 
afterward  promises  to  pay  the  note,  in  an  action  against  the  in- 
dorser,  the  defense  of  a  discharge,  by  giving  time,  being  relied  on,  it 
is  not  necessary  that  the  holder  should  show  aflftrmatiyely  and 
clearly  that  the  promise  was  made  with  a  full  knowledge  of  all  the 
facts.  Knowledge  may  be  inferred,  as  a  fact',  from  the  promise,  under 
the  attending  circumstances,  without  requiring  a  clear  and  afflrmatiye 
proof  of  knowledge. 

2.  It  is  not  true,  as  a  general  proposition,  that  if  time  be  given  by 
the  holder  of  a  note  to  the  maker,  only  for  a  period  equal  to  that 
eufllcient  to  obtain  a  judgment,  an  indorser  or  surety  Is  not  dis- 
charged. Such  a  rule  has  only  been  applied  in  such  cases  where 
the  time  giyen  was  after  an  action  had  been  commenced  on  the 
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Qote.  It  has  reference  to  an  arrangement  in  tlie  ordinary  course  ot 
practice  and  proceeding  in  an  action,  by  which  Judgment  is  rather 
expedited  than  delayed,  it  does  not  apply  where  the  time  is  given 
by  the  contract  before  any  action  has  been  commenced. 

General  Term. — Proceeding  in  error  to  reverse  a  jadgment 
et  special  term  rendered  against  Raught. 

Tbe  action  was  brought  bj  indorsees  against  the  indoreer 
of  a  promissorj  note.  The  defense  was  a  discharge,  by  the 
l^iving  of  time  to  the  maker.  To  meet  this  defense,  a  waiver 
or  a  promise  to  pa^,  after  being  informed  of  the  fact  of  the 
time  being  given,  was  relied  upon.  The  contract  of  indorse 
ment  was  made  in  Pennsylvania,  but  the  note  was  made  in 
Ohio.  The  indorsees  came  to  Cincinnati,  and  agreed  with 
the  maJcer  that  if  he  would  confess  a  judgment  in  the  coart 
of  common  pleas,  thej  would  enter  a  stav  of  execution  for 
four  months.  This  agreement  was  carried  into  eCfect.  It 
was  claimed  by  the  indorsees,  that  the  iudorser,  being  after 
ward  informed  of  what  had  been  done,  expressly  sanctioned 
it,  and  promised  to  pay  the  debt.  This  was  denied  by  the 
indorser.  but.  at  any  rate,  it  was  claimed  that  he  was  ignorant 
that,  by  the  course  and  practice  of  the  courts  in  Cincinnati, 
a  judgment  could  have  been  obtained  in  less  than  four  months. 
Upon  the  case  being  submitted  to  a  jury,  a  verdict  was  found 
for  the  amount  of  the  note  and  interest.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  a  judgment  entered  on  the 
rerdict.  To  reverse  this  judgment  upon  errors,  which,  it  is 
alleged,  are  shown  in  two  bills  of  exceptions,  one  taken  during 
the  trial,  and  one  upon  the  overruling  the  motion,  this  petition 
In  error  has  been  filed. 

Ketchum  &  Headington  for  plaintiff  in  error. 

J.  O.  Douglass  i^  W.  B.  Caldwell,  for  defendant  in  error. 

Oholson,  J.,  delivered  tbe  opinion  of  the  conrt. 

60  far  as  the  motion  for  a  new  trial  turned  upon  tbe  qaes- 
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tion  of  the  weight  of  evidence,  we  are  clearly  of  opinion 
that  no  case  ia  shown  which  will  authorize  us  to  interfere 
with  the  discretion  exercised  by  the  judge  at  special  term. 
If  the  witnesses,  whose  testimony  sustains  the  finding  of  the 
jury,  were  credited,  there  is  enough  in  that  testimony  to  es- 
tablish what  the  judge,  in  bis  charge,  regarded  as  sufficient. 
We  think  the  evidence  shows  with  sufficient  clearness  that 
the  indorser,  after  being  informed  of  what  steps  the  indorsees 
bad  taken  in  reference  to  giving  time  to  the  maker,  promised 
to  pay  the  debt. 

We  are  not  prepared  to  assent  to  the  proposition  on  which 
the  counsel  for  plaintiff  in  error  relies,  as  to  the  proof  by 
which  the  promise  must  be  established,  to-wit:  That  "the 
plaintiff  (in  the  action)  must  show  affirmatively  and  clearly 
that  it  (the  promise)  was  made  with  a  full  knowledge  of  all 
the  facts."  For  this  proposition  the  counsel  cites  Trimble  v. 
Thome.  16  Johns.  132;  Jones  v.  Savage,  6  Wend.  658;  Sice 
V.  Cunningham,  1  Cowen,  397.  But  we  think  these  cases, 
upon  this  point  should  be  regarded  as  overruled  by  the  later 
case  of  Tebbetts  v.  Dowd,  23  Wend.  379,  in  which  all  the  de- 
cisions  upon  the  subject  were  cited  and  examined  by  Cowen» 
J.,  in  an  exhaustive  opinion.  We  think  that  at  least  what 
he  calls  the  middle  ground,  which  is  that  taken  by  Chan- 
cellor Kent,  would  be  more  correct  than  the  extreme  position 
in  Trimble  v.  Thome,  to- wit:  That  "knowledge  may  be  in- 
ferred, as  a  fact,  from  the  promise  under  the  attending  cir- 
fiumstances.  without  requiring  clear  and  affirmative  proof  of 
knowledge."    Id.  385. 

In  this  case  the  important  fact  to  be  known,  and  the  one 
w^icb  the  promise  must  be  supposed  to  have  waived,  was 
that  time  had  been  given  by  a  contract  between  the  bolder 
of  the  note  and  the  maker.  This  fact  was  clearly  commu- 
nicated and  fully  known  when  the  promise  was  made.  The 
fact  being  known,  as  a  genera)  rule  its  legal  consequence 
need  not  be  shown  to  have  been  also  known  to  the  party 
making  the  promise.  23  Wend.  386.  and  cases  cited.  But 
It  is  claimed  where  a  contract  of  indorsement  is  made  in  one 
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State,  and  a  contract  by  wbich  time  ia  given  Ib  made  in 
another,  it  is  not  enough  that  the  fact  that  time  was  given 
be  knowji,  but  it  must  also  appear  that  the  party  promising 
waa  acquainted  with  the  course  of  judicial  proceedings  in  the 
courts  of  the  State,  so  that  he  may  determine  whether  the 
time  wa«  longer  than  would  have  sufficed  for  the  recovery  of 

a  judgment. 

We  think  that  the  counsel  for  the  plaintiff  in  error  has 
probably  misunderstood  the  authorities  on  which  he  relies, 
for  the  proposition  that  if  time  be  given  only  for  a  period 
equal  to  that  sufficient  to  obtain  a  judgment,  a  surety  is  not 
discharged.  As  we  understand  the  cases,  they  refer  to  ar- 
rangements made  after  an  action  has  been  brought,  and  dur- 
ing its  progress,  by  which  the  obtaining  judgment  is  rather 
expedited  than  delayed,  and  do  not  affect  contracts  for  the 
giving  of  time  before  any  proceeding  has  been  commenced. 
In  this  case  the  contract  to  give  time  preceded  any  proceed- 
ing in  court.  The  agreement  was,  that  in  consideration  of 
obtaining  a  warrant  of  attorney  to  confess  a  judgment,  time 
would  be  given  for  four  months. 

The  consideration  for  the  agreement  to  give  time  was  the 
obtaining  a  security  in  the  form  of  a  warrant  of  attorney. 
If  the  consideration  had  been  a  pledge  of  personal  property, 
with  a  right  to  sell  at  the  end  of  thirty  days,  and  the  agree^ 
ment  was  to  give  time  for  that  period,  certainly  its  effect 
would  not  have  been  controlled  by  the  course  of  the  court  in 
obtaining  a  judgment.  And  yet  the  proposition,  as  broadly 
claimed  by  counsel,  would  cover  such  a  case. 

Independently,  however,  of  this  consideration,  there  woold 
be  difficulty  !n  going  into  an  inquiry  as  to  the  coarse  and 
practice  of  courts  in  obtaining  judgments.  There  are  courts 
of  concurrent  jurisdiction— of  which  then  is  the  course  and 
practice  to  be  selected,  as  a  test  of  the  time  to  be  given? 
Take  this  very  case  for  example,  the  indorser  and  indorsees 
both  residin*;  in  Pennsylvania,  the  action  on  the  note  might 
have  been  brought  in  the  United  States  courts,  the  course  and 
practice  of  which,  it  is  well  known,  differ  from  the  State 
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courts.  And  is  not  some  regard  to  be  had  to  extraordinary 
remedies,  sucb  as  an  attachment?  A  surety  might  be  very 
severely  injured  by  being  deprived  of  these,  and  the  right  to 
them  is  allowed  by  our  law,  even  during  the  pending  of  an 
action. 

in  our  opinion  the  judge  was  right  in  charging  the  jury 
that  the  contract  to  give  time  discharged  the  surety,  inde- 
pendent of  the  question  as  to  the  time  of  obtaining  a  judg- 
ment in  the  courts  of  Cincinnati,  and  then  any  inquiry  into 
the  facts  or  the  law,  as  to  the  course  or  practice  of  those 
courts,  became  immaterial.  It  was  of  no  importance 
whether  it  was  known  to  the  parties  or  not,  and  a  pro- 
mise made  in  ignorance  of  it  was  none  the  less  valid  and 
binding. 

The  whole  argument  of  the  eoansel  for  the  plaintiff  in 
error,  is  based  on  the  assumption  that  the  course  of  the 
courts,  as  to  the  time  of  obtaininj?  a  judgment,  is  to  be  re- 
garded for  the  purposes  of  this  case  as  a  question  of  fact,  and 
that  it  was  a  fact  material  for  the  plaintiff  in  error  to  know, 
in  order  to  make  his  promise  binding.  Differing,  as  we  do, 
from  the  counsel,  as  to  the  materiality  of  that  matter,  whether 
regarded  as  fact  or  law,  we  need  not  Inquire  as  to  the  rules 
governing  cases  of  ignorance  of  the  facts,  or  whether  the 
means  of  knowledge  would  suffice.  But  we  incline  to  think 
that  in  any  event,  such  a  case  as  this  might  well  come  under 
the  second  class  of  cnites,  stated  In  Kelly  v.  Solari,  9  M.  & 
W.  54,  55,  in  which  a  party,  although  he  might  by  investi- 
gation, learn  the  state  of  facts  more  accurately,  declines  to 
do  so.  When  a  party  is  distinctly  Informed  that  time  has 
been  given  for  a  certain  period,  an/*  for  a  certain  considera- 
tion, if  be  really  has  been  injured,  or  would  b*  likely  to  bf» 
injured,  he  would  be  apt  to  know  it  If  sensible  of  no  in- 
jury, and  feeling  his  obligation  to  pay,  as  the  party  in  this 
rase  no  doubt  did.  he  makes  an  express  promise  to  pay,  it 
might  be  fairly  Inferred  that  b«  declined  any  investigation 
into  the  stat^  of  facts. 
81 
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We  think,  both  on  the  points  of   law  and  evidence,  the 
judgment  in  this  case  should  be  affirmed. 
Judgment  affirmed. 


A.  Patman  &  Co.  V.  Thompson  &  Taaffe. 

(No.  7.635.) 

Proof  was  made  on  trial.  In  special  term,  that  there  was  an  established 
usage  among  Cincinnati  tobacco  dealers  warranting,  in  all  sales  of 
tobacco  of  a  particular  description,  the  article  to  remain  sound  and 
merchantable  for  the  space  of  tour  months  after  the  sale;  and  it 
within  that  period  it  should  prove  unsound,  the  seller  was  bound  to 
make  an  abatement  in  the  price  equal  to  the  injury  sustained.  A 
sale  was  made,  and  within  the  time  specified,  it  was  found  the  to- 
bacco was  unsound.    This  evidence  was  excepted  to. 

Held:  That  such  evidence  is  admissible.  It  the  usage  was  a  part  of 
the  contract  of  sale,  it  was  competent  to  prove  it.  Whenever  a  usage 
of  any  particular  trade  or  place  is  proven  to  exist,  the  law  implies, 
on  the  part  of  those  who  contract,  upon  a  matter  to  which  such 
custom  or  usage  has  reference,  a  promise  in  conformity  with  such 
usage,  provided  there  is  no  express  stipulation  to  the  contrary. 
The  contract  of  sale  is  made  in  reference  to  the  custom  which  be- 
comes an  essential  part  of  the  agreement  between  the  parties.  When 
once  established,  it  becomes  the  rule  of  the  trade,  and  the  dealer 
in  the  article  sold  can  not  protect  himself  by  asserting  his  ignorance 
of  the  usage. 

General  Tkrm. — Proceeding  in  error  to  reverse  a  judgment 
rendered  at  special  term  against  A.  Fatman  &  Co. 

It  appears  by  the  bill  of  exceptions,  that  Thompson  & 
Taaffe.  a  mercantile  house  in  Cincinnati,  sued  Fatman  & 
Co.,  tobacco  dealers,  for  damages  sustained  bj  them,  in  the 
purchase  of  61%  boxes  of  10-lb.  lump  tobacco,  at  25  cents  per 
pound,  for  which  they  paid,  in  the  aggregate,  $1,898  25.  It 
was  alleged,  that  at  the  time  of  the  sale,  there  was  an  es- 
tablished usage  among  Cincinnati  tobacco  dealers,  warrant- 
ing. In  all  sales  of  tobacco  of  the  description  purchased  by 
Thompson  &  Taaffe,  the  article  to  remain  sound  and  mer- 
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chantable  for  the  space  of  four  moQths  after  the  sale,  and  if, 
within  that  period,  it  should  prove  to  be  unsouDd,  the  seller 
was  bound  to  make  an  abatement  in  the  price  equal  to  the 
injury  sustained. 

On  the  trial  it  was  proved  the  tobacco  did  not  continue 
to  be  sound  for  the  time  implied  in  the  guaranty,  but,  on 
the  contrary,  it  became  moldy,  and  greatly  depreciated  in 
quality,  in  so  much  so,  that  competent  judges,  after  a  careful 
inspection,  assessed  the  damages  at  a  large  sum. 

It  was  also  in  evidence,  that  the  article  when  sold,  repre- 
sented by  the  samples  exhibited  by  the  vendors,  should  be 
of  a  good  quality. 

After  hearing  the  testimony  the  judge  found  for  the  ven- 
dees, a  judgment  amounting  to  1818.55. 

When  the  plaintiffs  offered  testimony  to  prove  the  usage 
creating  the  implied  guaranty,,  the  admissibility  of  such 
evidence  was  objected  to,  but  the  objection  was  overruled, 
and  the  testimony  received.  This  ruling  was  excepted  to, 
and  the  alleged  error  in  admitting  the  testimony,  in  render- 
ing the  judgment,  and  refusing  to  order  a  new  trial,  are  the 
grounds  on  which  Fatman  &  Co.  now  ask  that  the  proceed- 
ings at  special  term  be  reversed. 

Kebler  &  Force,  for  A.  Fatman  &  Co. 

Fox  &  Fox.  for  Thompson  &  Taaffe. 

Storbr,  J.  delivered  the  opinion  of  the  court. 

The  only  practical  question  is,  whether  the  usage  In  dis 
pute  was  a  part  of  the  contract  of  sale;  for,  if  It  was,  it  was 
competent  to  prove  it;  and.  consequently,  there  was  no 
error  on  the  part  of  the  court  in  receiving  the  evidence,  or 
in  rendering  the  judgment. 

Whenever  a  usage  of  an'y  particular  trade  or  place  Is  es- 
tablished to  exist,  the  law.  as  we  understand  it.  implies  on 
the  part  of  him  "who  contracts  or  employs  another  to  con- 
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tract  for  him,  upon  a  matter  to  which  such  usage  or  custom 
has  reference,  a  promise  for  the  benefit  of  the  other  partT, 
in  conformity  with  such  usage;  provided,  there  be  no  ex- 
press stipulation  between  them   which   is  inconsistent   with 
such  usage.''     This  is  the  language  of  Chitty,  in  his  work  on 
Contracts,  p.  18,  and  is  fullj  sustained  by  the  authorities  he 
quotes.      The   contract  of   sale  is  made  in    reference  to  the 
custom  which  becomes  an  essential  part   of    the   agreement 
between  the  parties.      The  seller  contemplates  it  when  he  bar- 
gains, and  the  buyer  may  well  rely  upon  it  for  his  indemnity. 
Its  rf'asonableness  must  depend,  in  a  great  measure,  upon  the 
place  where  the  contract  is  made,  as  well  as  upon  the  nature 
of  the  commodity  sold.      When  once  established;  it  becomes 
the  rule  of  the  trade,  and  the  dealer  in  the  article  sold  can 
not  protect  himself  by  asserting  his  ignorance  of  the  usage. 
If  it  is  a  part  of  the  law  of  the  place,  the  merchant  is  bound 
to  know  it;  he  can  not  exclude  himself  from     the  liabilities 
which     attach    to     others    engaged  in  the    same     business. 
10  Adolph.  and  El.,  27  Sutton  v.  Tathara;  1  Exch.  425,  Bayliffe 
V.  Butterworth. 

This  general  rule  has  been  extended  to  cover  implied 
warranties,  as  they  are  clearly  within  the  principles  where 
the  usage  is  a  part  of  the  contract. 

Thus  in  Jones  v.  Bowden,  4  Taunton,  853  Justice  Heath 
referred  to  a  case  where  an  action  was  brought  on  the  sale 
of  sheep,  sold  as  stock,  there  being  evidence  that,  by  the  ens 
tom  of  the  place,  stock  were  understood  to  be  sheep,  it  was 
held  that  this  amounted  to  an  Implied  warranty,  and  the 
jury  were  so  ordered  to  Ond. 

We  think  it  was  perfectly  competent  to  prove  that  the 
usage  relied  upon  existed.  It  was  not  unreasonable,  It  was 
generally  known,  and  had,  for  years,  been  the  rule  of  the 
trade.  It  seems  to  have  been  acted  upon,  and  understood  to 
be  a  settled  rule;  and  in  our  opinion,  there  Is  no  error  in  the 
record  which  will  authorise  as  to  reverse  the  Judgment. 

Judgment  affirmed. 
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Young  &  Pomeroy  v.  Executors,  etc.,  of  Alfred  B.  Noble. 

(No,  7,178.) 

Y.  &  P.  received  from  the  owner  a  bill  of  exchange,  upon  an  agree- 
ment that,  without  commission  or  reward,  they  would  send  the  bill 
to  the  place  where  payable,  for  collection,  and  pay  to  the  owner  the 
whole  proceeds  of  the  paper  when  collected.  Afterward  the  bill  was 
paid  to  the  bank  to  which  it  was  sent,  and.  by  direction  of  Y.  &  P.. 
placed  to  their  general  account;  but  before  the  money  was  drawn 
by  Y.  &  P..  the  bank  failed. 

Held:  That  the  undertaking,  though  gratuitous,  yet  having  been  made 
and  entered  upon  by  the  receipt  of  the  bill,  and  its  transmission  to 
N.  Y.  for  collection,  was  a  sufficient  consideration  to  support  the 
agreement.  That  the  depositary  in  New  York  became,  by  the  de 
posit  of  the  bill,  the  agent  of  Y.  &  P..  and  the  proceeds,  when  paia 
to  him,  were,  for  all  legal  purposes,  in  the  hands  of  the  principals. 
That  the  proceeds  of  the  bill  being  credited  to  Y.  &  P.,  in  the  general 
account,  became  thereby  their  sole  property,  and  they  were  liable  to 
the  owner  for  the  proceeds  of  the  bill. 

General  Term. — Proceeding  in  error  to  reverse  a  judp:- 
ment  given  in  favor  of  the  defendant's  testator  against  the 
plaintiffs  in  error,  at  special  term,  upon  the  following  facts, 
as  stated  in  the  bill  of  exception  filed  in  the  case: 

On  the  18th  of  August,  1857,  B.  P.  Elder,  acting  as  the 
agent  of  Noble,  was  in  possession  of  two  bills  of  exchange, 
the  one  drawn  on  the  8th  of  August,  at  Leavenworth,  Kan- 
sas Territory,  by  I  sett  Brewster  &  Co.,  on  John  Thompson, 
New  York,  payable  to  the  order  of  Elder,  at  sight,  for 
f  742  50;  the  other  bill  bore  the  same  date  and  was  drawn 
by  .\dams,  Swift  &  Co.,  on  R.  C.  Altine,  New  York,  pay- 
able to  the  order  of  Elder,  fifteen  days  after  date,  for  |700. 
Both  bills  were  the  property  of  Nonle.  and  were  brought  by 
Elder  to  Cincinnati  where  Young  &  Pomeroy,  the  plaintiffs 
in  error  resided.  While  in  ^he  city.  Elder  called  upon  a 
person  who  was  a  clerk  in  the  house  of  Young  &  Pomeroy, 
and  asked  his  aid  in  collecting  the  bills,  who  introduced  him 
to  Pomeroy .  one  of  his  employers.  A  con»versation  ensued 
which    terminated    in    the    agreement  between  the  parties, 
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ihat  Young  &  Pomeroy  should  take  the  bills  and  send  them 
to  New  York  for  collection,  paying  the  proceeds  to  the 
owner  here,  whenever  the  bills  should  be  paid  there.  It 
was  well  understood  at  the  time,  that  Young  &  Pomerov 
transacted  their  business  in  New  York,  at  the  agency  of  the 
Ohio  Life  Insurance  and  Trust  Company,  of  which  E.  Ludlow 
was  the  cashier,  and  the  bills  were  to  be  sent  there  for  col- 
lection*  They  were  accordingly  indorsed  by  Elder,  and 
delivered  to  Young  &  Pomeroy,  who  also  indorsed  them, 
and  on  the  same  day  transmitted  them  to  Ludlow  by  letter, 
of  which  the  following  is  a  copy : 

Cincinnati,  Aug.  IS,  1857, 
Edwin  Ludlow,  Esq.,  Cashier — Dear  Sir:  Enclosed  please 
find  Isett  Brewster  &  Co.'s  sight  draft  on  John  Thompson, 
N.  Y.,  for  seven  hundred  and  forty-two  dollars  and  fifty 
cents.  Also,  Adams,  Swift  &  Cb.'s  draft,  fifteen  days  after 
date,  8th  of  August,  for  seven  hundred  dollars  on  R.  C. 
Altine,  15  Wall  street.  X.  Y.  You  will  please  collect  them 
both  and  place  the  amount  to  our  credit.  If  not  paid,  pro 
test,  and  let  us  know  as  soon  after  as  possible. 

We  are  respectfully, 

Young  &  Pomkrot. 

On  the  21st  August,  1857,  the  bills  were  received  by  Lud- 
low and  on  the  same  day  the  one  drawn  on  Thompson  for 
$742.50  was  paid,  and  the  proceeds  entered  to  the  credit  of 
Young  &  Pomeroy,  at  the  agency  of  the  Ohio  Life  Insurance 
&  Trust  Company.  The  other  draft  for  $700  was  protested 
when  it  became  due,  for  nonpayment. 

On  the  24th  August,  the  agency  referred  to,  closed  its 
doors  being  unable  to  meet  its  engagements,  and  on  the  25th 
the  principal  institution  in  Cincinnati  also  failed  to  pay  and 
was  insolvent.  No  part  of  the  proceeds  of  the  draft  paid  by 
Thompson,  bad  been  realized  by  Young  &  Pomeroy,  and 
the  whole  amount  remained  a  debt  against  the  trust  com- 
pany.   The  other  draft  was  returned. 

It  appears  that  Young  &  Pomeroy  were    not    to    receive 
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any  commission  for  their  services  in  collecting  the  bills,  and 
the  difference  of  exchange  was  to  be  allowed  to  Noble  when- 
ever they  were  paid. 

On  this  evidence,  Judge  Gholson,  at  special  term,  the  case 
having  been  submitted  to  him,  found  that  Young  &  Pomeroj 
were  liable  to  pay  the  proceeds  of  the  Thompson  draft  which 
had  been  passed  to  their  credit  in  New  York,  and  rendered 
judgment  accordingly. 

Coffin  &  Mitchell,  for  plaintiffs  in  error. 

W.  M.  Dickson,  for  defendants  in  error. 

Storer,  J.  delivered  the  opinion  of  the  court. 

In  deciding  the  case,  the  judge  below  determined  the  law, 
as  well  as  the  fact,  so  that  both  questions  are  now  fairly 
presented  on  the  record  before  us. 

We  have  carefully  examined  the  evidence  upon  which  the 
judgment  was  rendered,  and  are  of  opinion  there  is  no  error 
in  the  ruling  of  the  court  at  special  term.  The  undertaking 
of  the  plaintiffs  in  error,  though  gratuitous,  yet  having  been 
made  and  entered  upon,  by  the  receipt  of  the  bill,  and  its 
transmission  to  New  York,  for  collection,  were  a  sufficient 
consideration  to  support  the  agreement,  and  though  the 
liability  can  not  be  said  to  be  as  great  as  that  which  would 
attach  to  a  bailee  for  reward,  there  is  nevertheless  a  well 
defined  obligation,  in  all  such  cases,  imposed  by  the  law. 
The  limitation  is,  that  the  party  undertaking  to  act  for 
another,  under  such  circumstances,  is  responsible  for  positive 
neglect,  in  the  discharge  of  his  duty,  depending  upon  the 
nature  of  the  bailment  assumed,  and  the  peculiar  circum- 
stances which  must  naturally  attend  it.  In  other  words, 
good  faith  requires  he  should  be  bound  to  use  reasonable 
care,  depending  upon  the  nature  and  quality  of  the  thing, 
the  manner  in  which  the  duty  Is  to  be  performed.  Story  on 
Bailments,  sec.  62;  1  Jac.  &  Walker,  241;  Massey  v.  Banner, 
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Having  ascertained  the  relation  subsisting  between  the 
parties,  two  questions  are  presented,  both  of  which,  we 
think,  must  be  resolved  against  the  plaintiffs  in  error. 

First.  Was  the  depositary  in  New  York,  to  whom  the 
bills  were  sent  for  collection,  the  agent  of  Young  &  Pomeroy, 
or  Noble?  If  of  the  former,  the  proceeds,  when  paid  to 
the  agent,  were  paid  to  the  principal,  and  the  liability  against 
him  is  perfect. 

It  was  held  in  22  Wend.  215,  244,  Allen  v.  Merchants'  Bank 
of  New  York,  "that  when  a  bank  receives,  upon  a  good  con- 
sideration, a  note  or  bill  for  collection,  in  the  place  of  their 
business,  or  at  a  distant  place,  the  party  receiving  the  same 
for  collection  is  liable  for  the  neglect,  omission  or  other  mi»> 
conduct  of  the  bank  or  agent,  to  whom  the  note  or  bill  is 
sent,  either  in  the  negotiation,  collection  or  paying  over  the 
money,  by  which  the  money  is  lost,  or  other  injury  sustained 
by  the  owner  of  the  note  or  bill,  unless  there  be  some  agree- 
ment to  the  contrary,  express  or  implied." 

This  rnlin?  was,  by  a  divided  court  in  error,  in  1839,  but 
it  was  affirmed  in  8  Barbour,  3!)6,  Montgomery  Co.  Bank  v. 
The  Albany  City  Bank,  decidiMl  in  1850.  The  same  principlo 
was  asserted  in  10  Barbour  -V.yri.  <^^om.  Bank  of  Pa.  v.  Union 
Bank  of  N.  Y.,  and  affirm(»d  in  the  same  case  in  error,  by 
the  whole  court,  in  1  Kernan,  211. 

We  adopt  the  law  as  we  find  it  thus  derided,  as  the  only 
safe  and  just  rule,  in  this  class  of  cases. 

Here  the  agency  of  the  trust  company,  where  Young  &, 
Pomeroy  had  for  a  long  time  kept  their  account,  became, 
by  the  deposit  of  the  bills,  their  agent  to  collect  and  pay  over 
the  proceeds  to  their  order.  The  letter  incIosin<;  the 
bill,  directed  the  avails  should  be  placed  to  the  credit  of 
Young  &  Pomeroy.  No  intimation  is  given  that  they  are 
held  in  trust,  or  that  any  other  person  than  the  customers  of 
the  bank,  who  have  forwarded  the  drafts,  were  the  owners. 
The  legal  title  was  transferred  by  the  indorsement  of  Elder 
to  Young  &  Pomeroy,  and  by  their  indorsement  to  Lndlow 
as  cashier,  who  was  thus  vested  with  the  right  to  receive 
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pajmest,  and  pass  the  amount,  when  in  cash,  to  the  credit 
of  the  last  indorser,  and  no  other  person.  He  must,  therefore, 
be'  regarded  aji  the  agent  of  Young  &  Pomeroy,  and  when 
the  bills  were  paid  to  him,  the  proceeds  were,  for  all  legal 
purposes,  in  the  hands  and  under  the  control  of  the  princi- 
pals. The  necessary  result  is,  the  defendants  in  error  might 
well  claim  from  their  agents  here,  the  amount  paid  in  New 
York. 

The  second  point,  it  appears  to  us,  equally  with  the  first, 
was  properly  decided  against  the  plaintiffs  in  error. 

It  is  admitted,  the  proceeds  of  the  bill  paid  by  Thompson, 
were  credited  to  Young  &  Pomeroy,  in  their  general  account, 
and  became  thereby,  their  sole  property.  There  was  noth- 
ing to  distinguish  the  ownership  in  the  amount  from  the  other 
items  of  credit,  nor  had  the  depositors  noticed  that  any  dif- 
ference, in  reality,  existed.  The  cash  received  was  practi- 
cally mingled  with  the  other  moneys  of  Young  &  Pomeroy, 
and  thereby  became  confounded  with  their  own,  subject  to 
their  sole  order,  and  to  be  drawn  only  on  their  own  check. 

In  such  cases  we  find  the  rule  is  plainly  established  by  an 
uninterrupted  course  of  adjudications  in  equity  as  well  as  at 
law. 

In  11  Ves.  'MH,  Wren.  v.  Kirton,  the  chancellor  charged 
upon  a  trustee  a  loss  occasioned  by  the  failure  of  the  banker 
to  whom  trust  moDey  had  been  intrusted  and  credited  to 
the  trustee's  private  account.  So  in  1  Jac.  and  Walker,  241, 
Massey  v.  Banner,  a  gratuitous  agent  was  held  responsible 
for  a  loss  occurring  under  sdmilar  circumstances.  Lord 
Eldon  remarked  in  this  case,  'Mf  an  assignee  pays  money 
into  his  banker's  hands,  as  money  belonging:  to  the  estate, 
and  the  banker  fails,  the  assignee  is  undoubtedly  clear  from 
the  loss;  but  if,  instead  of  distinguishing  it,  he  pays  it  all 
into  his  own  account,  then  it  is  his  account  there;  there  is 
nothing  like  a  declaration  of  trust  of  it,  and  it  is  familiar  to 
consider  him  as  having  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it — the  account  is  with  the  banker  and 
the  depositary."— p.  24«. 
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So  in  Fletcher  v.  Walker,  3  Madd.  46;  Macdonoell  v.  Hard- 
ing 7  Simons,  178;  Brown  v.  Rickets,  4  John.  Ch.  303; 
Chancellor  Walworth,  in  1  Paige,  402,  Case  v.  Abeel,  says: 
''Executors  and  trustees  must  be  made  to  understand  that  it 
is  their  dutj  to  keep  trust  funds  separate  and  distinct;  that 
they  should,  upon  no  consideration,  use  the  trust  money  them- 
selves,  or  permit  it  to  be  mingled  with  their  own.  If  they 
neglect  this  obvious  duty  they  have  no  reason  to  complain  if 
they  meet  with  trouble  and  expense  imd  sometimes  with 
heavy  loss." 

Sec  also  2  Car.  &  Payne,  59,  Robinson  v.  ^ Ward,  where  It 
was  held  an  attorney  was  liable  for  the  loss  of  his  clients 
money,  collected  by  him  and  paid  to  his  own  accoant  with 
his  banker,  who  afterward  failed.  It  would  have  been 
otherwise  if  he  had  opened  an  account  in  his  own  name,  for 
the  benefit  of  his  client. 

We  see  no  difference  in  principle  in  the  case  before  as. 
and  those  we  have  referred  to  where  the  law  is  so  clearly 
stated,  and  its  policy  so  ably  vindicated. 

On  the  whole  case  we  are  satisfied  the  judge  committed  a» 
error,  and  his  judgment  must  be  affirmed.: 

Judgment  affirmed. 


Courtland  S.  Moore  v.  Isabella  Moore  et  al. 

(No.  3,710.) 

1.  As  a  general  rule,  no  officer  of  the  court  can  be  considered  fa  de- 
fault, until  he  has  technically  refused  to  perform  that  which  he  may 
be  required  to  do. 

2.  It  is  proper  for  a  party  to  demand  payment  of  moneys  t>efore  th» 
oflEicer  can  be  amerced,  or  interest  be  claimed  for  withholding  It.  An 
actioD  may  be  brought,  however,  before  an  actual  demand  Is  made. 
and  interest  will  be  allowed  from  the  commencement  of  the  actloa 

S.  There  are  cases  where  it  is  obligatory  upon  the  fiduciary  to  seek  th« 
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party  entitled  to  receive  a  fund,  and  thus  relieve  himself  of  the  trust 
He  can  not  retain  money  for  an  indefinite  time,  use  it  as  his  own,  and 
hold  it  without  interest  after  his  term  of  office  has  expired,  merely 
on  the  ground  that  no  demand  has  been  made  on  him. 

Special  Term. — Motion  to  compel  sheriff  to  pay  over 
moneys,  with  interest.  A  motion  is  filed  in  behalf  of  Peter 
Douglass,  one  of  the  defendant  Hen  holders,  for  an  order  on 
Ilichard  Mathers,  late  sheriff,  to  pay  over  certain  moneys^ 
with  interest,  which  had  been,  by  a  former  decree  of  distri- 
bution of  the  court,  ordered  to  be  paid  to  Douglass,  by  the 
sheriff  from  a  fund  arising  from  a  sale  of  certain  mortgaged 
premises. 

The  question  presented  upon  the  motion  is  this:  Shall 
Mathers,  the  late  sheriff,  be  required  to  pay  interest  upon  the 
money? 

It  appears  by  the  testimony  in  the  cause,  that  Douglass 
held  certain  tax  certificates  for  property  purchased  by  him 
at  tax  sale,  the  amount  of  which,  with  penalties  and  interest 
on  the  30th  day  of  October,  1857,  was  |192.83.  The  tax  had 
been  assessed  upon  land  owned  by  the  heirs  of  Hugh  Moore, 
which  had  been  subjected  to  sale  by  decree,  and.  in  order  to 
give  the  buyer  an  unincumbered  title,  the  sheriff  was  ordered 
to  retain  from  the  purchase  money,  and  pay  to  Douglass, 
the  sum  already  stated,  to  be  his  due.  The  date  of  the  de- 
cree is  October,  1857. 

Shortly  afterward  Douglass  called  upon  the  sheriff,  pre* 
sented  his  certificates,  and  demanded  his  money,  when  he 
was  informed  by  the  sheriff  that  he  had  in  his  hand  an  exe- 
cution, sent  from  Cayuhoga  county,  Ohio,  against  him,  and 
his  duty  required  him  to  retain  so  much  of  the  fund  as 
should  be  necessary  to  discharge  it.  Douglass  denied  that 
he  was  the  person  named  in  the  process,  and.  it  seem?  by  mu 
tual  consent,  the  writ  was  returned,  and  inquiry  made  aa  to 
the  identity  of  the  party  against  whom  it  was  issued,  the 
money,  for  the  time  being,  remaining  with  the  sheriff.  In 
a  few  weeks  another  writ  was  sent  to  Mathers,  which  wa* 
placed  in  the  hands  of  his  deputy,  who  called  upon  Douglass 
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to  discharge  it,  when,  bj  consent  of  the  officer,  he  gave  ao 
order  upon  the  sheriff  to  deduct  the  damages  and  costs  from 
the  amount  in  his  hands. 

For  some  cause  not  clearly  explained,  no  appropriation 
was  made,  and  tbe  execution  was  sent  back  the  second  time. 
Early  in  March,  1858,  another  writ  came  into  the  sheriff's 
hands  upon  which  one  of  his  deputies,  notwithstanding  the 
order  already  given  to  Mathers,  seized  upon  Douglass*  prop- 
erty, who  was  compelled  to  pay  the  amount  claimed  to  be 
due,  still  denying,  as  he  asserts,  his  liability  to  pay  it. 

Douglass  was  denied  his  money,  with  interest  from  the 
time  it  was  made  by  the  sheriff.  His  claim  was  resisted  on 
the  ground  that  there  had  never  been  a  refusal  to  pay  it; 
but,  on  the  contrary,  repeated  requests  had  been  made  of 
Douglass  to  call  at  the  sheriff's  office  and  receive  the  amount. 

Washington  Van  Hamm,  for  the  motion. 
W.  B.  Caldwell,  contra. 

Storer,  J.  Upon  the  question  whether  any  such  requests 
were  made,  the  parties  themselves  are  directly  at  issue. 
Both  have  testified;  the  one  affirms,  the  other  denies.  Two 
of  the  sheriff's  deputies  have  been  sworn,  who  state  in 
general  terms  that  Douglass  was  notified  several  times, 
that  the  money  was  ready  for  him,  and  assured  it  would  bo 
paid  on  demand. 

Upon    these    conflicting    statements,   we    must  determine 
the  rights  of  the  parties. 

As  a  general  rule,  no  officer  of  this  court  can  be  con- 
sidered in  dWault  for  a  neglect  of  duty  until  he  has  absolute- 
ly refused  to  perform  what  he  may  be  required  to  do  in  the 
relation  he  sustains.  Whether  it  Is  the  sheriff,  the  clerk  or 
tbe  attorney,  neither  is  delinquent,  unless  some  one  of  tbe 
obligations  he  has  assumed,  in  virtue  of  the  office  he  holds. 
is  unfulfilled.  Then  it  is  proper  for  a  plaintiff  to  demand 
in  the  first  instance,  payment  of   moneys    due   to    him,  and 
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which  may  have  been  collected  on  execution,  or  other  pre- 
i^ess  before  the  officer  can  he  amerced,  or  interest  be  claimed, 
for  withholding  it.  Nor  is  the  spirit  of  the  rule  changed 
where  a  fund  already  in  Lis  bands  is  directed  by  the  court 
to  be  distributed.  There  must  ever  here  be  evidence  of 
positive  misconduct  or  omission  of  di*tj^,  before  we  could 
justly  hold  the  officer  shall  be  charged  with  anything  mon) 
than  the  amount  decreed  to  be  appropriated.  But  there 
may  be  cases  where  it  would  not  only  be  prudent,  but  obli- 
gatory even  upon  the  fiduciary  to  seek  out  the  creditor,  and 
thus  relieve  himself  of  the  trust.  He  certainly  ought  not  to 
retain  it  for  an  indefinite  time,  use  the  fund  as  bis  own  and 
consider  himself  as  entitled  to  hold  it,  without  interest,  after 
his  term  of  office  has  expired,  merely  on  the  ground  that  no 
demand  has  been  made.  It  is  oun  duty  to  protect  the  officer, 
as  well  as  the  suitor,  both  are  entitled  to  our  aid;  but  each 
must  place  themselves  before  us  without  legal  blame,  where 
they  ask  us  to  interfere  on  their  behalf. 

It  is  evident  when  the  plaintiff  first  demanded  his  money, 
the  sheriff  could  not  have  retained  it.  To  justify  the  exe-. 
cution  then  in  his  hands  against  the  plaintiff,  we  suppose  he 
would  not  be  permitted  to  apply  it  on  any  such  principle, 
that  the  proceeds  of  one  writ  when  one  party  is  plaintiff, 
may  be  held  to  discharge  another,  when  he  was  defendant, 
if  both  were  in  the  officer's  hands  at  the  same  time. 

Until  it  was  ascertained  whether  the  plaintiff  was  thi* 
real  debtor,  there  seems  to  have  been  no  objection  raised  to 
the  further  retention  of  the  money  when  the  order  wa.«i 
finally  given  to  apply  it»  and  that  was  refused;  this  coupled 
with  the  fact  of  the  levy  and  subsequent  discharge  of  th*» 
execution,  the  plaintiff  establishes  in  our  opinion  such  a 
state  of  things  as  we  may  well  rejrard  to  hp  equivalent  to  a 
request  to  pay,  and  s  consequent  refusal  to  do  so. 

We  think,  then,  that  interest  should  be  allowed  from  the 
15rh  day  of  March,  1858,  until  the  present  time. 

The  last  execution,  it  is  proved,  was  received  by  the 
sheriff,  on  the  8t.h  of   March,  1858,  and  the   levy   and  satla- 
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faction  were  during  the  same  month.  It  is  also  admitted 
the  refusal  to  apply  the  fund  in  controrersy  was  made  about 
the  same  time. 

If  the  sheriff  had  paid  the  money  he   held   into   court,  he 
might  have  ordered  it  to  be  deposited  for  the  benefit  of  the 
plaintiff,  and  any  accruing  interest  should  have  been  added  ' 
to  the  principal  as  a  matter  of    course.      This    step    would 
have  saved  all  trouble,  and  avoided  any  litigation. 

Further,  if  it  had  been  shown,  the  sum  now  claimed  had 
been  deposited  by  the  officer  to  the  credit  of  the  plaintiff,  or 
specially  held  for  his  use,  so  that  it  could  be  distinguished 
from  the  private  funds  of  the  recipient  and  did  not,  there- 
fore, become  a  part  of  bis  estate,  in  case  of  his  death,  he 
might  hold  that  interest  could  not  be  claimed;  but  such  is 
not  the  fact.  We  find  the  sheriff  relies  only  upon  his  uni- 
form willingness  to  pay,  and  requires  a  special  demand  to 
be  made,  before  he  is  chargeable  with  any  default,  without 
proving  the  fund  in  controversy  was  specially  set  apart  for 
the  plaintiff,  or  not  mingled  up  with  his  general  account. 

We  do  not  think  he  ha«  furnished  a  sufficient  excuse  to 
forbid  the  allowance  of  the  interest  for  the  period  we  have  in- 
dicated. We  have  stated  the  general  rule  to  be  that  in- 
terest can  not  be  computed  until  a  demand  has  been  made; 
but  it  is  nevertheless  true,  an  action  may  be  brought  before 
an  actual  demand  is  made,  and  interest  will  be  allowed  from 
the  commencement  of  the  action. 

This  was  settled  in  Dale  v.  Birch.  3  Campbell,  347;  Brew- 
ster V.  Van  Ness,  18  Johns.  133,  and  Dygert  v.  Crane,  1  Wend- 
ell. 534;  and  the  principle  thus  governing  the  collection  of 
money  on  execution,  "a  fortiorV*  should  be  the  rule  when 
ihe  money  has  been  already  collected,  and  by  order  of  the 
court  appropriated.  The  character  of  the  officer  in  the  last 
case,  partakes  not  only  of  that  of  sheriff,  but  as  receiver, 
also,  and  it  may  be  doubted  whether  he  can  protect  himself 
from  the  liability  to  pay  Interest,  when  he  has  not  directly 
notified  the  party  entitled  to  receive  the  fund,  of  his  willing- 
ness to  pay  it. 
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The  motion  will,  therefore,  be  suBtained,  and  the  sheriff 
ordered  to  settle  the  account  upon  the  principle  we  have 
stated. 

Motion  granted. 


The  Farmers'  College  v.  Executors,  etc.,  of  Chas.  Mc- 

MiCKEN,  Deceased. 

(No.  10,219.) 

1.  A  gratuitous  subscription  to  pay  certain  moneys  toward  a  particular 
stated  fund,  to  be  raised  for  the  endowment  of  certain  new  pro- 
fessorships in  a  college,  becomes  a  fixed  legal  obligation  as  soon  as 
the  college  has  performed  its  undertaking  and  raised  the  required 
amount  of  reliable  subscriptions. 

2.  Such  subscriptions  is  a  proposition  to  the  college  to  do  an  act  if  the 
college  will  perform  a  prescribed  duty  on  its  part,  and  if  accepted,  the 
contract  is  complete. 

Special  Term. — The  plaintiff,  an  incorporated  institutioa. 
by  a  law  of  Ohio,  seeks  to  recover  the  amount  subscribed 
by  the  defendants'  testator,  to  endow  certain  professorships. 
and  extend  successfully  the  knowledge  of  agriculture,  both 
scientific  and  practical. 

The  agreement  declared  on,  is  as  follows: 

RMERS'   COLLEOE— ENDOWMENT  OF   PROFESSORSHIPS. 

*'We,  the  undersigned,  in  view  of  the  praiseworthy  effort* 
of  the  board  of  directors  of  Farmers'  college  to  connect 
with  said  institntion,  an  experimental  farm,  agree  to  pay  to 
said  board  or  their  authorized  agent,  the  several  sums  by  us 
respectively  subscribed,  for  the  purpose  of  purchasing  a  farm, 
and  permanently  endowing  professorships  In  said  institution, 
payable  in  two  equal  semi-annual  payments,  to- wit:  on  the 
Ist  of  .\pril,  1854,  and  on  the  1st  of  September.  1854,  the 
whole  to  draw  interest  from  the  1st  day  of  April,  1864,  until 
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paid."  After  several  subscriptions  bad  been  made  by  a 
number  of  individuals,  the  aggregate  sum  thereby  agreed  to 
be  paid,  being  |1 1,650,  the  testator,  it  is  alleged,  upon  the 
same  paper,  subscribed  his  name,  with  the  following  memo- 
randum: 

**CiNCiNNATi,  April  19,  1854. 
^'Charles  McMicken — ten  thousand  dollars,  or  the  annual 
interest  thereof,  for  the  purpose  of  endowing  a  professorshi[^ 
of  agricultural  chemistry,  payable  when  ninety  thousand 
dollars  shall  be  raised  for  the  purpose  of  establishing  an  ag- 
ricultural and  horticultural  department  to  farmers,  and  if  the 
aforesaid  sum  of  |90,000  be  not  raised,  and  the  department 
aforesaid,  in  successful  operation,  before  three  years  from 
this  date,  then  the  subscription  to  be  null  and  void/' 

On  March  30,  A.  D.,  1858,  the  testator  died,  without  hav- 
ing paid  any  portion  of  the  sum  he  had  subscribed.  Since 
his  decease,  this  action  is  brought,  and  the  defendants.  th<' 
executors,  etc.,  of  McMicken,  for  the  purpose  of  obtaining 
a  judicial  determination  of  all  the  questions  Involved,  have 
filed  their  answer. 

They  admit  that  the  subscription  was  made,  but  deny 
first,  that  any  demand  was  made  during  the  testator's  life, 
of  the  sum  claimed  to  be  due;  allege  that  no  mention  is 
made  of  the  subscription  in  his  will,  though  upon  the  gene- 
ral  subject  of  his  property,  and  its  disposition,  its  details  are 
very  minute;  that  the  paper,  therefore,  set  up  by  the  plain- 
tiff as  the  foundation  of  this  suit,  did  not  create  a  legal  ob- 
ligation on  the  part  of  the  testator  to  pay  the  sum  now 
demanded.  It  is  further  alleged,  that  if  a  legal  contract 
did  exist,  it  imposed  terms  upon  the  plaintiff,  which  have 
not  been  fulfilled  on  its  part,  and  until  such  performance 
there  can  be  no  recovery. 

John  W.  Caldwell  &  William  B.  Caldwell,  for  plaintiff. 
Thomas  M.  Key  and  Taft  &  Perry,  for  defendants. 
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Storer,  J.  All  the  questions  involved  in  the  case  are  sub- 
mitted to  the  court,  both  of  fact  and  law. 

It  is  in  proof  that  more  than  ¥90,000  were  subscribed 
before  the  expiration  of  the  three  years  required  by  the 
subscription  papers;  that  the  subscribers  were  of  sufficient 
ability,  and  the  agreement  was  made  in  undoubted  good 
faith.  Indeed,  |60,000  of  the  sum  subscribed  has  already 
been  collected  in  money,  and  the  residue  of  the  amount 
pledged,  invested  securely  bearing  interest. 

We  are  satisfied  the  terms  of  the  subscription  did  not 
require  the  amount  subscribed  to  be  actually  paid  in  cash 
before  the  defendants'  liability  to  the  plaintiffs  accrued;  an 
agreement  to  become  responsible  for  the  sum  specified, 
made'  in  good  faith  by  solvent  parties,  would  meet  the 
terms  prescribed  by  the  testator.  This  we  believe  to  have 
been  the  intention  of  the  parties,  and  is  the  legal  effect  of 
the  contract  to  which  McMicken  gave  his  assent.  More- 
over, all  the  subscriptions  were  made  to  obtain  an  end 
which  could  not  have  been  accomplished,  unless  a  very 
large  amount  had  been  first  subscribed  and  the  payment  of 
the  sums  severally  pledged  would  not  have  been  required, 
until  enough  had  been  raised  to  realize  the  object  all  parties 
had  contemplated.  If,  when  McMicken's  subscription  waf9 
demanded,  ^90,000  had  already  been  subscribed  in  the  man- 
ner  we  have  indicated,  by  persons  able  to  pay,  we  hold  the 
amount  was,  as  is  required  by  the  subscription  of  Mc- 
Micken, "actually  raised,"  and  the  obligation  on  his  part  to 
pay  in  the  mode  provided,  and  his  contract  became  perfect. 

It  is  also  proved  the  professorship  was  filled,  instruction 
afforded  to  pupils,  and  the  agricultural  and  horticultural 
department  in  the  Farmer's  college,  were  in  successful  op<»- 
ration  before  the  time  limited  by  McMicken  had  expired: 
of  course,  the  objection  urged  that  this  part  of  the  agreement 
was  not  performed,  is  not  sustained  by  the  facts. 

But  it  is  said  no  demand  was  made  of   the  testator  while* 
alive,  and  we,  therefore,  are  to  infer  it  was  not  the  intention 
of  the  plaintiffs  to  Insist  upon  the  subscription. 
8S 
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The  testimony,  however,  od  the  point  is  decisive.  Not 
only  is  a  demand  proved,  orally,  as  well  as  by  letter,  but  an 
arrangement,  it  seems*  was  spoken  of  by  the  testator,  by 
which  real  estate,  yielding  a  permanent  ground  rent,  niighi 
be  received  in  lieu  of  moneyed  payments;  the  option  having 
been  retained  in  his  subscription,  to  liquidate  the  principal 
at  once  in  cash,  or  retain  it,  paying  the  annual  interest. 
Beside  this,  the  testator  was  present  when  the  building  was 
dedicated,  and  was  personally  aware  of  the  organization  of 
the  department  he  was  so  anxious  to  aid  in  founding.  Nor 
have  we  any  doubt  of  the  sufficiency  of  the  consideration  to 
sustain  the  testator's  liability. 

At  a  former  period  ia  our  judicial  history,  there  might 
be  some  doubt  whether  a  subscription  like  this  woald  have 
been  enforced,  as.  the  act  was  merely  gratuitous,  and  there 
are  many  early  cases  decided  upon  extremely  technical 
grounds,  which  have  been  very  properly  overruled,  or  suf- 
fered to  pass  into  oblivion. 

In  the  case  of  Williams  College  v.  Danforth,  12  Pick.  544, 
Chief  Justice  Shaw,  in  a  very  few  words,  decides  the  prin- 
ciples divesting  it  of  all  difficulty,  while  he  yields  no  doc- 
trine of  the  law  that  is  involved  in  the  consideration  of  the 
subject  He  holds  the  subscriber  liable  to  pay,  regarding 
his  subscription  as  a  proposition  to  the  college  to  do  an 
act  on  his  part,  if  the  corporation  will  perform  a  prescribed 
duty  oo  theirs.  If  it  is  accepted  the  contract  is  complete. 
Ho  here  the  testator  proposed  to  the  Farmer's  college,  if  its 
trustees  would  raise  $90,000,  he  would  give  the  additional 
$10,000  to  make  up  the  gross  amount,  $100,000.  They 
have  complied  with  this  agreement,  and  it  only  remains  for 
the  defendants  to  fulfill  the  obligation  that  rests  upon  them, 
as  the  representatives  of  the  testator. 

It  has  appeared  in  testimony,  that  the  Parmer's  college, 
an  institute,  originally  founded  by  the  liberality  of  a  few 
energetic  individuals,  has  already  been  advanced  by  the 
people  of  this  vicinity,  by  the  subscription  of  more  than 
two  handred  thousand  dollars,  all  of  which  has  been  paid. 
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or  secared  to  be  paid.  A  portion  of  these  amonnts  is  repre- 
sented by  scholarships,  another  portion  has  been  deToted 
•directly  to  the  enlargement  of  the  college,  to  its  appointees, 
and  its  corps  of  teachers. 

These  advancements  hare  been  obtained  mainly  by  the 
preserving  labor  of  those  who  have  been  its  benefactors,  as 
well  as  its  professors,  and  are  an  earnest  of  what  may  be  ex- 
pected for  its  future  usefulness.  We  refer  to  this  matter 
merely  to  disabuse  the  case  from  any  apprehension  that  the 
intended  liberality  of  the  testator  will  be  disappointed,  or 
the  purposes  for  which  he  made  the  subscription,  will  not 
foe  fulfilled. 

Judgment  is  given  for  the  amount  of  the  subscription,  with 
Interest,  till  the  date  of  the  demand. 

Judgment  for  plaintift. 


David  Gibson  &  Co.  v.  The  Ohio  Farina  Co. 

(No.  10469.) 

1.  It  is  not  good  practice  to  demur  to  a  pleading,  and  at  the  same 
time  to  move  to  make  the  same  more  definite. 

"2.  When  the  suit  is  on  an  account  which  is  attached  as  an  exhihlt  to  the 
petition,  and  the  exhihlt  is  perhaps  imperfect  in  the  description  of 
the  goods  or  merchandise  sold,  the  moneys  paid,  or  the  dnty  per- 
formed, the  remedy  is  to  demand  a  hill  of  particulars,  under  see. 
861  of  the  code. 

3.  In  an  action  hrought  by  the  members  of  one  firm  against  the  mem- 
bers of  another  firm  it  is  not  a  sufllclent  defense  that  O.  is  a  mem- 
ber of  both  firms.  HoweTsr  strict  the  rule  in  law,  it  does  not  exist 
in  equity,  for  there  need  be  no  decree  against  G..  nor  yet  against 
the  other  defendants  fbr  his  share  of  the  debts.  The  right  of  the 
plaintiffs  to  recover  can  be  determined  without  awaiting  an  examin- 
ation and  settlement  of  the  partnership  affairs  of  the  defendants. 


Special  Tbbm.^Ou  demorrer  and  motion  to  make  tke  peti- 
tion more  definite. 
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David  Oibaon.  Henry  Groteokemper,  Joseph  W.  Cbeeae- 
man,  and  William  C.  Vanderbilt,  partners,  under  the  style  of 
David  Gibson  &  Co.,  brought  their  action  against  David 
Gibson,  David  E.  Roberts.  Francis  Avery,  and  George  W. 
Neff,  partners  under  the  style  of  The  Ohio  Farina  Company, 
to  recover  on  an  account,  for  advances,  goods,  and  merchan- 
disc,  etc.,  a  copy  whereof  was  attached  as  an  exhibit,  show- 
ing a  balance  of  S17,340.93.  An  amended  petition  was 
subsequently  filed,  alleging  that  Gibson  was  a  member  of 
both  firms,  and  that  he  had  paid  his  full  share  of  all  the 
debts  and  liabilities,  and  of  the  capital  stock  of  the  Ohio 
Farina  Company;  that  the  firm  was  solvent,  and  after  the  pay 
ment  of  all  the  partnership  debts,  would  have  large  sur- 
plus for  distribution  among  the  individual  members  of  the 
firm,  whenever  the  partnership  should  be  finally  adjusted. 
Avery  and  Neflf  filed  their  .separate  demurrer  to  the  amended 
petition,  and  also  a  motion  to  require  the  plaintiffs  to  set 
forth,  in  the  account  sued  on,  all  the  items  and  particulars 
thereof. 

Abram  Brower,  for  plaintiffs. 

Stallo  &  McCook  and  W.  F.  Straub,  for  defendants. 

Storer,  J.    The  plaintiffs  are  a  firm  transacting  mercantile 
business  in  Cincinnati,  who  claim  to  recover  of  the  defend 
ants  a  co-partnership  by  the  name  of  the  Ohio  Farina  Com 
pany,  for  advances  made  from  time    to    time.    One    of   the 
defendants  is  also  one  of  the  plaintiffs,  having  an  interest 
in  both  firms. 

The  original  petition  has  been  amended,  and  it  is  aile^etl 
that  Gibson,  who  is  the  partner  alluded  to,  has  already  paiit 
his  full  share  of  the  co-partnership  debt,  and  ought  not,  in 
this  action,  to  be  decreed  to  discharge  any  portion  of  the 
plaintiff's  demand.  A  judgment  is  therefore  sought  against 
the  other  defendants. 

A  motion    is    filed    to    require    the  cause  of  action  to  be 
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stated  more  definite! j  \u  the  account  attached  to  the  petition. 
The  defendants  have  also  demurred,  on  the  ground  that  the 
facts  set  forth  in  the  petition  do  not  constitute  a  right  to  sue. 

it  is  not,  as  a  general  rule,  good  practice,  and  counsel 
ought  not  to  be  allowed  to  present  at  the  same  time,  in  the 
mode  pursued  in  the  case  before  us,  the  objections  raised  bj 
their  pleadings. 

The  object  of  such  a  motion  is,  very  clearly,  intended  by 
the  code  to  perfect  the  petition  or  answer,  by  striking  out 
irrelevant  matter,  or  supplying  by  amendment  any  legal  de 
lect  in  the  statements  or  allegations  of  the  parties;  to  pre- 
sent a  single  issue  under  each  cause  of  action  so  clearly  and 
explicitly  that  there  can  be  no  mistake  as  to  what  the  pleader 
really  intends,  thus  giving  to  the  court  an  unambiguous  and 
methodical  narrative  of  the  facts  upon  which  the  claim '^to 
recover,  or  the  right  to  defend,  is  founded,  which  will  notify 
the  adverse  party  of  what  he  may  expect  will  be  proved.  But 
certainty  to  a  reasonable  extent,  is  all  that  can  be  demanded; 
mere  technical  omissions  should  be  overlooked,  and  the 
phraseology  of  the  pleader  not  only  be  regarded  with  much 
allowance  for  the  haste  in  which  allegations  are  described, 
the  unskillfulness  in  the  selection  of  terms,  but  more  than 
all,  as  a  matter  of  necessity,  with  much  legal  charity,  where 
grave  questions  are  too  often  hastily  examined  and  briefly 
argued. 

We  have  invariably  held,  when  the  statement  in  the  pe- 
tition and  the  account  exhibited  as  a  part  of  it,  under  the 
I22d  section  of  the  code,  by  fair  implication,  will  present' the 
material  allegations  to  be  established  on  trial,  we  will  not  be 
critical  in  reducing  the  pleadings  to  a  better  logical  form; 
and  where  the  exhibit  is,  perhaps,  imperfect  in  the  descrip- 
tion of  the  goods  or  merchandise  sold,  the  moneys  paid,  or 
the  duty  performed,  we  will  leave  the  party  complaining  to 
his  remedy  under  the  361st  section  of  the  code,  which  pro- 
vides so  effectually  for  every  supposable  defect,  by  compelling 
the  pleader  to  furnish  a  true  and  accurate  copy  of  all  the 
islaims  he  intends  to  assert  on  trial. 
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The  case  before  us  is  within  the  last  rule.     If  the  exhibit 
is  not  satisfactorj  to  the  defendants,  they  may  readily   re- 
quire it  to  be  made  so  by  the  appropriate  demand  for  a  bill 
of  particulars. 
Motion  overruled. 

The  demurrer  has  been  argued  on  the  ground  that  this 
action  is  an  'anomaly,  as  both  plaintiffs  and  defendants*  m 
one  respect,  are  the  same.  This,  we  are  aware,  is  the  rule  ai 
law,  where  one  person  is  not  permitted  to  sustain  the  two 
fold  character  of  the  plaintiff  and  defendant,  to  assume  a 
right  or  redress  a  wrong  arising  either  from  the  contract  or 
act,  or  misconduct,  of  those  with  whom  he  is  jointly  con- 
cerned or  jointly  interested.  It  is  very  clear,  in  such  a  case, 
na  one  partner  should  be  permitted  to  become  the  judgment 
creditor  of  the  other  members  until  the  business  of  the  firm 
is  closed  up,  and  the  relative  rights  of  all  concerned  settled, 
either  by  mutual  consent  or  decree  in  equity;  and  the  prin* 
ciple  stated  is  extended  to  every  case,  not  merely  between 
the  partners  themselves,  but  between  one  firm  and  another, 
in  each  of  which  one  and  the  same  person  may  be  a  partner. 
Story  on  Part.  344;  6  Taunton,  605,  Bosanquet  v.  Wray;  1 
Story,  Eq.  Jur.  679-80. 

However  strict  has  been  the  rule  at  law,  it  does  not  exist 
in  equity.  It  is  authoritatively  settled  the  remedy  in  this 
form  is  adequate  to  subserve  all  the  purposes  of  jostice  be 
tween  the  parties  The  petition,  with  its  amendments,  ia 
the  case  before  us,  will  permit  us  to  decide  upon  all  the  qnes- 
tions  properly  arising  in  the  case,  as  there  is  no  distinction 
by  our  law  between  legal  and  equitable  remedies.  When 
the  case  is  once  presented,  we  may  adjudicate  upon  the  rela- 
tive rights  of  all  the  parties,  whether  they  require  oar  legal 
or  equitable  interference. 

It  is  alleged  the  defendants  owe  the  debt  claimed  to  bf 
due,  and  the  position  of  Gibson  in  both  firms  is  stated.     There 
need  be  no  decree  against  him    personally,    nor   yet   against 
the  other  defendants  for  any  portion  of  the  debt  he  may  be 
bound    to    discharge.      A  deduction    from    the    aggregate 
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amoant,  agreeable  to  the  proportion  charged  npon  him,  may 
be  made  if  necessary,  and  judgment  rendered  for  the  balance, 
and  this  may  be  done  without  prejudice  to  the  rights  mi  the 
parties  defendant  among  themselves.  There  need  be  no  ac- 
count taken  between  the  parties,  nor  their  general  partner- 
ship affairs  examined,  before  the  right  of  the  plaintiffs  to  re- 
cover is  determined.  If  their  debt  is  just  it  should.be  liqui- 
dated and  paid,  and,  in  a  subsequent  proceeding,  the  parties 
defendant  can  settle,  inter  9e,  their  relative  liabilities,  as  well 
an  adjust  their  private  interests. 
Demurrer  overruled. 


Merritt  &  Kempton  v.  Samuel  Borden  bt  al. 

(No.  7,04L) 

1.  The  publication  of  a  sale  by  a  sheriff  can  not  be  legally  made,  until 
the  sheriff  has  deposited  a  copy  of  the  appraisement  in  the  clerk's 
office. 

2.  Such  a  defect,  after  a  confirmation  of  a  sale,  would  not  impair  the 
purchaser's  title,  but  before  a  deed  is  ordered  to  be  made,  the  court 
may  require  all  the  proceedings  connected  with  the  process,  levy, 
appraisement,  publication  and  sale,  to  be  in  harmony  with  the  code. 

8.  The  officer  may  refuse  to  return  a  sale,  if  the  conditions  of  sale  are 
not  complied  with;  or  he  may  reject  a  bid  temporarily  accepted,  and 
offer  the  property  again  for  sale. 

Special  Term.— On  motion  to  confirm  a  sale  made  by  the 
sheriff  of  certain  real  estate. 

A  fifth  order  of  sale  was  issued  to  the  sheriff  under 
date  of  March  9,  A.  D.,  1859,  under  which  an  iu- 
qnisition  was  had  on  March  17,  fixing  the  valuation  at  |10,750. 
Publication,  of  sale  to  be  made  on  April  25,  began  in  the 
newspaper  on  March  23;  a  copy  of  the  inquisition  was  re- 
turned and  filed  in  the  county  clerk's  office  on  March  26,  and 
on  May  7,  the  aherifif  makea  return  that  the  property  "was 
struck  off  and  sold  to  Henry  Pace,  Jr.,  (the  said  Henry  Pace, 
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Jr.,  now  declines  to  pay  the  purchase  money  for  said  prop- 
erty purchased  by  him,  although  the  same  has  been  repeat- 
edly demanded  of  him)  for  the  sum  of  |7,200,  it  being  more 
than  two-thirds  of  the  appraised  value  of  said  lot  or  parcel  of 
land,  and  being  the  highest  and  best  bidder  for  said  premises, 
and  the  purchaser  thereof." 

Fox  &  Fox,  and  S.  S.  Carpenter,  for  plaintiffs. 

Nicholas  Headington  &  J.  G.  Douglass,  for  defendants. 

Storer,  J.  The  question  submitted  to  the  court  is  this: 
Whether  the  inquisition  taken,  by  the  sheriff  was  filed  with 
the  clerk,  within  the  time  required  by  section  433  of  the 
code.  It  appears  the  'advertisment  for  the  land,  was  pub- 
lished before  the  inquisition  was  filed,  and  we  have  held  in 
genera]  term,  that  no  publication  can  be  legally  made,  until 
the  sheriff  has  deposited  a  copy  of  the  valuation  in  the  clerk's 
office.  The  language  of  the  section  is:  ''The  officer  receiv- 
ing such  return  shall  forthwith  deposit  a  copy  thereof  with 
the  clerk  o*'  the  court  from  which  the  writ  issued,  and  im- 
mediately advertise  and  sell  such  real  estate,  agreeably  to  the 
provisions  of  this  title." 

We  shall  adhere  to  the  construction  we  then  gave  to  the  stat- 
ute, having  found  no  reason  since  it  was  announced,  why  it 
should  be  changed,  or  in  any  particular  modified. 

After  the  confirmation  of  a  sale,  though  such  a  defect  would 
not  impair  the  purchaser's  title,  yet  before  we  have  ordered  a 
deed  to  be  made,  we  may  very  well  require  all  the  proceed- 
ings connected  with  the  process,  the  levy,  the  appraise- 
ment, the  publication,  and  the  sale,  to  be  in  harmony 
with  the  code.  On  examination  of  the  sheriff's  return,  we 
find  the  purchaser  made  no  deposit  of  the  purchase  money 
on  the  day  of  sale,  and  has  refused  to  comply  with  the  terms  of 
sale. 

The  officer  may  well  refuse  to  return  a  sale,  if  the  pur- 
chaser does  not  not  comply  with  its  condition,  or  he  may  re^ 
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ject  the  bid  tendered,  though  it  may  have  been  temporarily 
accepted,  and  offer  the  property  again  for  sale.  If,  however, 
he  return  the  facts,  it  is  the  duty  of  the  court  to  interfere,  and 
protect  all  the  parties  interested,  as  well  the  sheriff  as  the 
judgment  creditor. 

We  are  not  bound  to  confirm  a  sale  under  such  circum- 
stances, unless  the  creditor  consents,  for  it  can  not  be  the 
intention  of  the  law,  he  shall  be  postponed  until  an  action  shall 
be  brought  by  the  sheriff  for  the  purchase  money.  He  has 
the  right  to  subject  the  property  levied  on  to  the  payment  of 
his  debt,  within  the  period  prescribed  by  the  code;  he  should 
not,  by  the  refusal  of  the  purchaser  to  pay,  be  delayed  in  the 
collection  of  his  claim. 

We  ought  not  to  sanction  such  a  course,  but  in  all  cases  re- 
quire the  purchase  money  to  be  in  court,  in  the  custody  of  our 
officers,  before  we  will  order  the  title  to  be  changed.  We  can 
not  until  then  make  a  distribution  among  lien-holders, 
or  marshal  the  rights  of  the  parties. 

The  sheriff  has  leave  to  amend  his  return,  but  as  we  are  sat- 
isfied the  sale  should  be  set  aside,  for  the  reason  first  indicated,  • 
it  may  not  be  necessary  for  him  to  do  so. 

Sale  set  aside. 


Nicholas  Patterson  v.  The  Steamboat  Gulnarb. 

(No.  10,676.) 

1  Where  legal  proceedings  are  based  od  Insufficient  affidavits,  ttie 
right  to  amend  or  tile  new  affidavits  will,  ordinarily,  depend  upon 
whether  any  change  of  priorities  may  resulL 

2.  No  amendment  will  be  permitted  which  will  enable  a  creditor  to 
gaim  an  advantage  in  the  race  of  diligence  over  another  creditor. 

S.  The  act  of  April  12.  186S.  amending  the  watercraft  law  of  1840.  con- 
fers a  Hen.  at  least  of  such  a  nature  as  that  proceedings  In  foreign 
attachment  against  the  owners.  Instituted  after  the  liability  occurred, 
but  before  seizure,  do  not  divest  It.  The  seizure,  when  made,  Is  su- 
perior to  the  right  acquired  by  the  attachment 
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Special  Term. — On  motion  bj  the  plaintiff  for  leare  to 
amend  hia  bill  of  particulars  and  affidavit,  and  by  the  de- 
fendant to  diBmiss  for  insufficiency;  and  at  the  same  time  three 
other  cases  with  this  were  submitted  on  motions  to  distribute 
the  proceeds  of  sale  of  the  steamboat  Gulnare. 

On  March  29,  1859,  a  warrant  was  issued  in  this  case  and 
executed  by  the  seizure  of  the  boat.  The  precipe,  bill  of 
particulars,  and  affidavit,  state  the  cause  of  action  as  upon  a 
promissory  note,  dated  Cincinnati,  January  1,  A.  D.  1859^ 
for  $375,  signed  ''Steamboat  Gulnare  and  owners,  per  Cap- 
tain Samuel  Minear,**  payable  twenty  days  after  date,  to  the 
order  of  Thomas  Jones,  and  by  him  indorsed  to  the  plaintiff. 
The  declaration  is  in  assumpsit,  and  containA  the  common 
counts  for  goods  bargained  and  sold,  work  and  labor,  money 
lent,  paid,  had,  and  received,  and  due  on  account  stated. 

Subsequently,  on  May  19,  the  plaintiff,  had  leave  to  amend 
his  precipe,  which  he  did  by  stating  his  demand  to  have  ac- 
crued by  assignment  from  Thomas  Jones,  whose  claim  was  for 
wages  as  clerk,  in  the  sum  of  ?120,  and  the  balance  of  |255, 
being  for  supplies,  and  by  averring  that  the  note  was  merely 
given  as  evidence  of  the  claims. 

Thompson  &  Nesmith,  for  plaintiff. 

Dodd  &  Huston,  for  defendant  Hazlett. 

D.  K.  Cady,  Jr.,  for  Isham  &  Fisher. 

Lincoln,  Smith  &  Warnock,  for  Linn's  administrators. 

HoADLY,  J.  Wherever  a  priority  is  gained  by  a  proceeding 
based  on  affidavits,  and  they  prove  defective,  amendments 
have  not  been  permitted  by  this  court.  Such  is  the  case 
ordinarily  in  cases  of  attachment,  and  those  arising  under  the 
watercraft  law  before  its  recent  amendment.  But 
where  the  proceeding  is  merely  to  enforce  a  Hen  already  exist- 
ing, no  advantage  is  gained  by  the  amendments,  in  the  race 
of  diligence  among  creditors,  there  seems  to  be  no  reason  why 
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amendments  sbould  not  on  proper  terms  be  permitted.  This 
leads  me  to  the  consideration  of  the  question  presented  by 
the  motioti  for  distribution,  as  to  the  effect  of  the  act  of 
April  12,  1858,  amendatory  of  the  watercraft  law.  For  if 
that  act  gives  a  lien  from  the  date  of  seizure  only,  under  the 
rule  as  just  stated,  the  desired  amendment  must  be  refused; 
but  may  be  granted  if  a  lien,  from  the  time  the  wages  were 
earned  or  the  supplies  furnished,  is  intended. 

But  I  may  add  that,  upon  the  plaintiff's  own  statement,  the 
amendment  can  be  of  no  benefit.  He  sued  originally  on  a 
negotiable  promissory  note,  in  the  name  of  the  indorsee.  But 
a  watercraft  can  not  be  held  upon  negotiable  paper,  so  that 
he  is  forced  by  amendment  to  resort  to  the  original  account, 
Tis:  wages  and  supplies.  But  here  he  is  met  with  an  equally 
fatal  objection.  He  has  sued  in  assumpsit,  in  the  name  of 
the  assignee,  upon  a  chose  in  action,  which,  by  common  law^ 
is  not  assignable.  I  advise  him  to  discontinue,  and  as  his 
seizure  detained  the  boat  so  that  the  other  creditors  have 
been  able  to  secure  themselves,  the  expense  of  the  detention  may 
be  charged  against  the  fund.  If  his  claim  dates  since  the. ad 
of  April  12,  1858,  he  may,  perhaps,  still  have  a  lien  on  the 
boat  in  the  hands  of  the  purebas<'r,  and  if  the  latter,  as  is  said, 
is  one  of  the  former  owners,  he  is  not  without  a  right  to  lay 
hold  of  her  in  a  different  way. 

The  next  seizure  was  on  April  6,  on  a  writ  of  attachment 
in  the  case  of  the  administrators  of  J.  C.  Linn  v.  James  Mc- 
Kinnoy  and  Wni.  Mix,  for  a  much  larger  sum  that  the  pro- 
ceeds of  sale  amount  to.  On  this  writ  seven-sixteenths  of 
the  boat  were  attached  as  the  property  of  McKinney.  I  am 
satisfied  from  the  testimony  that  McKinney  owned  but  seven- 
thirty-seconds. 

On  the  7th  of  April  warrants  of  seizure  were  issued  and 
executed  under  the  watercraft  law,  on  claim  for  supplies,  at 
the  suit  of  John  Hazlett.  and  of  Isham  &  Fisher.  These 
cases  have  passed  into  judgment,  and  the  boat  been  sold 
under  the  executions;  $5.2.*?  of    Isham  &  Fisher's  claim,  and 
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^U9.52  of  Hazlett'8,  accrued  after  April  12,  1858,  tbe  residue 
before. 

For  some  years  after  tbe  watercraft  law  of  1840  was 
passed,  tbere  was  mucb  doubt  as  to  its  proper  cou- 
structiOD.  Tbe  courts  were  at  first  inciiued  to  treat  it  as  a  lien 
law,  and  it  was  decided,  among  otber  tbings,  tbat  a  private 
sale  did  not  cut  off  tbe  rigbt  to  seize  for  a  prior  debt,  and  tbat 
a  mortgage  must  yield  to  a  subsequent  seizure.  At  lengtb, 
and  but  recently,  comparatively,  it  was  settled  tbat  tbe  stat- 
ute gave  no  lien,  but  was  only  intended  to  provide  a  '^cumu- 
lative  remedy  for  tbe  recovery  of  a  claim  against  tbe  owner." 
Thompson  v.  Steamboat  J.  D.  Morton,  2  Obio  St,  29, 
and  acting  upon  tbat  view,  tbis  court,. in  Barker,  Hist  &  Co. 
V.  Steamboat  Flag,  I  Handy.  385,  decided  that  an  attacbment 
against  tbe  owners,  executed  by  a  seizure  of  tbe  vessel,  would 
take  precedence  of  a  subsequent  8eizure  under  tbe  act  upon  a 
prior  debt. 

Shortly  before  tbe  decision  in  2  Obio  St.,  tbe  admiralty  jur- 
isdiction of  tbe  federal  courts  bad  been  extended,  bv  con- 
gressional  legislation,  over  the  lakes,  and  judicial  action  soon 
planted  it  upon  tbe  great  western  rivers.  Conflicts  at  once 
arose  between  admiralty  liens  and  seizures  under  tbe  water- 
craft  law,  and  it  was  decided  by  tbe  district  court  of  tbe 
United  States  for  tbe  northern  district  of  Ohio,  Missouri,  and 
perhaps  Louisiana,  tbat  tbe  Ohio  watercraft  law  gave  no 
lien  till  seizure,  and  hence,  as  against  domestic  vessels,  tbere 
being  no  law  in  admiralty.  Obio  creditors  were  without  a 
remedy  out  of  the  State,  nor  bad  they  any  here  if  tbe  fed- 
eral authorities  effected  tbe  first  seizure. 

In  enacting  tbe  act  of  April  12,  1858,  the  legislature  must 
be  taken  to  have  intended  to  remedy  this  evil.  Indeed,  we 
know  that  this  was. the  main  object  of  tbe  authors  and 
friends  of  tbe  law.  And  it  is  fair  to  suppose  that  they  bad 
in  contemplation  the  consequence  of  the  decision  that  the 
act  of  1840  was  only  remedial,  and  designed  to  obviate  them 
also.  For  If  remedial,  how  could  It  be  longer  argued  that 
a  purchaser  at  private  sale  took  subject  to  a  claim  under  the 
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act,  or  that  a  pnor  mortgage  tntiBt  be  postponed  to  a  seizure. 
Those  were  the  consequeDces  of  a  lien.  When  A.  ceased  to 
have  an  interest  in  a  vessel,  it  would  not  be  fairly  taken  by 
legal  process  to  pay  his  debts,  *  except  upon  the  theory  of  a 
lien. 

The  act  of  IS58,  merely  repeal  section  1  of  the  act 
of  1840,  and  substitute  a  new  section.  It  provides  that 
^'steamboats  and  other  watercrafts,  oavigating  the  waters 
within  or  bordering  upon  this  State,  shall  be  liable,  and 
such  liability  shall  be  a  lien  thereon  for  debts  con- 
tracted on  account  thereof  by  the  master,  owner,  steward,  con- 
signee, or  other  agent  for  materials,  supplies  or  labor  in  the 
building,  repairing,  furnishing,  insuring  or  equipping  the 
same/'  etc.  ♦  ♦  ♦  ♦  ♦  "Provided,  that  the  lien  by  this 
section  created  shall  only  attach  to  vessels  of  twenty  tons  bur- 
then and  upward,  enrolled  and  licensed  for  the  coasting  trade 
according  to  the  act  of  Cangres.s.''     Vol.  55.  p.  72,  O.  L. 

It  is  not  the  object  of  this  act  to  make  the  boots  quasi  cor- 
porations, and  capable  to  contract.  The  liability  spoken  of 
Is  not  the  personal  liability  we  refer  to  when  we  say  that  A. 
is  liable  for  a  debt.  It  is  a  liability  to  seizure  and  sale,  and 
this  liability  is  made  by  the  act  a  lien.  This  is  in  artificial 
language,  but  it  clearly  expresses  the  idea.  The  creditor  is  to 
have,  not  a  lien  in  the  strict  sense  of  the  word,  but  a  lien  such 
as  admiralty  gives,  a  privilege  in  the  thtng,  a  right  upon  or 
against  it,  to  be  asserted  and  enforced  by  seizure. 

This  lien  is  made  effective  by  the  seizure,  but  the  law  fixes 
It  upon  the  vessel  antecedently,  and  irrespective  of  any  seizure, 
at  least  as  against  the  owner.  For  it  is  the  "liability**  to 
seizure,  not  the  seizure  itself  that  gives  the  lien.  And  all 
mortgagees,  purchasers,  and  attaching  cfeditors  who  take  onlv 
the  owner's  interest  must  take  it  subject  to  all  existing  "liabil 
ities,"  which  are  liens. 

I  do  not  mean  to  say  that  as  between  lien-holders,  thr 
dates  of  supplies  furnished  or  wages  earned,  or  damages  sus- 
tained,  fixes  priority.  It  is  enough  for  this  case  to  hold  that 
the  lien  created  by  this  act  adheres  to  the  vessel  from    the 
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tiin€  the  supplies  were  furnished;  from  the  date  of  the  ^'liabU- 
itj/'  at  least  in  such  a  sense  as  that  it  can  not  be  divested 
by  any  act   of   the   owner,   or   any  seizure  of  his  interest  in 

attachment. 

I  have  been  referred  to  the  cases  of  The  Globe  and  The 
Triumph,  2  Biatchford,  427,  and  433,  note,  as  showing  that 
even  in  admirality,  there  is  no  lien  till  seizure,  and  that  the 
liens  of  material  men  must  be  paid  in  the  order  of  seizure. 
Whatever  may  be  said  of  those  cases,  as  between  lien  hold- 
ers, it  is  certain  that  the  learned  judges  did  not  at  all  con- 
sider the  effect  of  the  admiralty  lien  as  between  the 
lien-holder  and  the  owner.  It  was  far  from  their 
thoughts  to  decide  that  a  private  sale,  or  a  foreign  at- 
tachment against  the  owner  would  divest  the  lien  given  by 
admirality.  They  have  used  language  which  may  be  pressed 
to  that  extent,  but  it  was  wholly  with  reference  to  the  dates  of 
conflicting  admiralty  liens  of  the  same  rank,  and  to  procecfd* 
ings  in  rent,  which  cut  off  all  liens.  No  rule  is  better  settled 
than  that  upon  a  private  sale,  the  purchaser  takes  subject  to  all 
existing  admiralty  liens. 

The  fund  in  court  will  therefore  be  appropriated  as  follows: 
1.  To  costs,  including  the  costs  of  keeping  and  wharfage 
upon  the  writ  issued  by  Patterson.  2.  To  the  claims 
of  Hazlett  and  Isham  &  Fisher  for  supplies  furnished 
since  April  12,  1858.  3.  Seventy-thirty-seconds  of  the 
residue,  to  the  claim  of  the  administrators  of  Joseph  C.  Linn, 
4.  The  residue  to  be  divided  pro  rata  between  the  claims  of 
Hazlett  and  Isham  &  Fisher,  for  supplies  furnished  before 
April  13,  1858. 


\ 
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E.  S.  Bates,  Treasurer  of  Mill  Creek  Township  v.  Gborgb 
Fries,  Treasurer  of  Hatniltoa  County. 

(No.  10,936.) 

1.  The  proceedings  against  a  defaulting  county  treasurer  and  the 
sureties  on  his  official  bond,  authorized  by  the  26th  section  of  the 
act,  "prescribing  the  duties  of  eounty  treasurers/'  are  not  intended 
to  take  the  place  of  the  previously  existing  remedies,  but  to  furnish 
a  new  and  additional  remedy. 

2.  No  private  action  can  be  maintained  against  a  county  treasurer  in 
his  official  capacity,  who  refuses  to  pay  an  order  legally  drawn  upon 
funds  in  the  treasury  by  the  county  auditor. 

2.  In  such  case  the  treasurer's  duty  Is  purely  ministerial  and  mandamus 
is  the  proper  remedy, 

4.  But 'if  the  treasurer  acts  willfully  and  oppressively,  and  not  merely 
under  an  hone<;t  mistake  as  to  his  duty,  an  action  lies  against  him, 
in  his  private  capacity,  by  the  party  injured,  for  the  damages  sus- 
tained by  his  refusal  to  pay  the  order. 

Special  Term. — On  demurrer  to  a  petition  for  want  of  a 
sufficient  statement  of  cause  of  action.  The  petition  con- 
tains three  counts.  The  i)rst  alleges  that  on  the  13th  of 
April,  1859,  the  plaiutiff  was  treasurer  of  Mill  Creek  town- 
ship, and  as  such,  entitled  to  the  possession  of  the  road-tax 
fund  of  that  township;  that  the  defendant  was  treasurer  of 
Hamilton  county  and  had  in  his  possession  the  sum  td^  f216. 
81,  belonging  to  that  fund;  that  the  auditor  of  Hamilton 
<jountj  on  that  day  delivered  to  the  plaintiff  his  warrant  or 
order  on  the  treasurer  for  that  sum,  payable  on  demand,  that 
on  the  same  day  the  plaintiff  presented  the  order,  but  the  d^ 
fendant  refused  to  pay  it. 

The  second  count  is  similar,  except  that  i^  claims  1871.64, 
being  the  residue  unpaid  of  an  order  for  |1,609.58,  for  the  Mill 
Oreek  township  fund. 

The  third  count  claims  91,975.45  belonging  to  the  school  fund 
of  Mill  Creek  township  upon  a  similar  state  of  facts. 

Stallo  &  McCook,  for  plaintiff. 
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Parker  v.  Parker,  for  defendant. 

HoADLY,  J.  The  question  presented  is  as  to  how  far  a  pub- 
lic disbursing  officer  is  liable  to  a  private  action  for  public 
monej  in  his  hands  which  has  been  appropriated  legally 
to  an  individual  or  public  body,  but  which  be  declines  to 
pay. 

The  defendant  waived  the  objection  that  this  action  should 
have  been  brought  by  Mill  Creek  township,  and  I  have  not 
found  it  necefisary  to  consider  that  question,  which  is  not  with- 
out its  difficulty. 

The  eighth  section  of  the  act  "prescribing  the  duties  of  county 
treasurer,"  (Swan's  Stat.  1009),  provider  '*that  the  coun- 
ty treasurer,  when  any  order  drawn  on  him  as  treas- 
urer, by  the  auditor  of  his  county,  is  presented  for  payment 
shall,  if  there  be  money  in  the  treasury  for  that  purpose,  re- 
deem the  same." 

The  twenty-fifth  section  of  the  same  act  is  as  follows:  "That 
If  any  county  treasurer  shall  fail  to  make  return* 
fail  to  make  settlement  or  fail  to  pay  over  all  money 
with  which  he  may  stand  charged,  at  the  time  and  in  the  man- 
ner prescribed  by  law,  it  shall  be  the  duty  of  the  county  audi- 
tor, on  receiving  instructions  for  that  purpose  from  the  audi- 
tor of  State,  or  from  the  county  commissioners  of  his  county, 
to  cause  suit  to  be  instituted  against  such  treasurer^ and  his  secu- 
rities in  the  court  of  common  pleas  of  his  county;  and  it  shall 
be  lawful  for  such  court  at  the  first  term  thereof  after  the 
commencement  of  such  suit,  if  the  process  issued  against  such 
treasurer  and  his  securities  shall  have  been  duly  served  and 
returned,  to  render  judgment  against  them  for  the  amount 
due  from  such  treasurer,  with  legal  interest,  and  a  penalty 
of  ten  per  centum  thereon;  from  which  judgment  there 
shall  be  no  appeal,  nor  shall  there  be  any  stay  of  execution; 
and  the  property  of  such  delinquent  treasurer  and  his  securi- 
ties may  be  sold  without  appraiaemeat,  to  satisfy  such  judg- 
ment. Provided  that  if  the  court  aball  be  satisfied  that 
justice  can  not  otherwise  be  doa«s,   th^  may  continue  such 
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cause;  but  in  no  case  shall  they  grant  more  than  two  con- 
tinuances/' Section  twenty-six  authorizes  the  county  com- 
missioners when  such  suit  has  been  commenced,  to  remove  the 
defaulting  treasurer  and  appoint  a  successor. 

The  twenty-seventh  section  provides  that  the  sherifP  who 
shall  collect  any  money  from  a  defaulting  county  treasurer  or 
his  securities,  shall  within  ten  days,  pay  into  the  county  treas- 
ury such  proportion  thereof  as  shall  belong  to  the  county  or 
township  therein,  and,  within  thirty  days,  into  the  State  treas- 
ury the  proportion  belonging  to  the  State. 

It  is  true  that  under  these  sections  relief  may  be  afforded 
to  Mill  Creek  township,  but  do  not  deprive  her  or  her  treas- 
urer of  the  proper  common  law  remedy.  Their  effect  is  to 
cumulate  remedies,  to  add  a  new  process  by  which  a  de- 
faulter can  be  held. to  account.  Darling  et  al.  v.  Peck  et  al., 
15  Ohio,  70. 

The  real  question  is,  what  is  the  common  law  remedy?  The 
plaintiff  ^ays,  by  action.  The  defendant  claims  by  man- 
damus. 

This  action  is  brought  against  George  Fries,  "treasurer  of 
Hamilton  county."  Yet  it  is  very  clear  that  an  execution 
on  a  judgment  in  the  case  would  not  reach  the  treasury  of 
the  county.  In  Commonwealth  v.  Johnson  &  Felton,  2  Bin- 
ney,  275,  Tilgham,  C.  J.,  says:  "It  is  said  also  that  if 
they"  (speaking  of  supervisors,  who.  in  Pennsylvania,  are 
custodians  of  public  moneys)  "vyithhold  payment  without  just 
cause  they  are  liable  to  an  action.  Granting  that  they  are, 
it  must  be  brought  against  them  in  their  private  capj^ity,  and 
there  is  no  form  of  action  against  them,  which,  being  carried 
into  judgment,  will  authorize  an  execution  to  be  levied  on  the 
treasury  of  the  TCorthorn  Liberties." 

Nor  is  there  any  privity  of  contract  between  the  parties.  In 
Gidley,  executor  of  Holland  v.  Lord  Palmerston,  3  Brpd. 
&  Bing.  275,  the  defjendant,  as  secretary  of  war,  had  received 
money  appropriated  and  applicable  to  the  payment  of  the 
retired  allowance  of  Hpllnnd.  a  former  clerk  in  the  war 
office,  and  had  refused  to  pay  it  over,  whereupon  Holland 
33 
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having  deceased,  his  representatives  brought  assumpsit  for  the 
amount.  Dallas,  C.  J.,  in  deciding  that  the  action  would  not 
lie,  uses  this  language:  "It  is  not  pretended  that  the  defend- 
ant is  to  be  charged  in  respect  of  any  express  understanding 
or  agreement  between  him  and  the  testator,  or  in  respect  of 
any  other  character  than  his  public  and  official  character  of 
secretary  of  war.  It  is  in  that  character,  and  that  only,  that 
his  duty  is  alleged  to  arise;  being  therefore  a  duty  as  between 
him  and  the  crown  only,  and  not  resulting  from  any  relation 
to  or  employment  by  the  plaintiff,  or  any  undertaking  in  any 
way  to  be  personally  responsible  to  him.  The  money  received 
is  granted  by  the  crown,  subject  only  to  the  disposition  or  con- 
trol of  the  defendant  as  the  agent  or  officer  of  the  crown, 
and  responsible  to  the  crown  for  the  due  execution  of  the 
trust  or  duty  so  committed.  There  is,  therefore,  no  duty 
from  which  the  law  can  imply  a  promise  to  pay  to  the  testa- 
tor during  his  life,  or  to  his  executor  after  his  death,  nor  can 
the  monev  be  said  to  have  been  had  and  received  to  the  use 
of  the  testator,  which  money  belonged  to  the  crown,  being 
received  as  the  money  of  the  crown,  and  the  party  receiving 
ft  being  responsible  to  the  crown  only  in  his  public  char- 
acter." 

The  principle  is  of  very  wide  application.  The  same 
argument  has  led  to  the  conclusion  that  salaries  of  public 
officers,  and  money  in  the  hands  of  sheriffs,  assignees 
In  bankruptcy,  etc.,  can  not  be  attached.  In  the  form- 
er case,  the  money  belongs  to  the  government  and  not 
to  the  officer,  until  paid  to  him,  and  he  has  no  property  in  it 
while  in  the  hands  of  the  government,  and  in  the  latter  it  is 
in  ctistodia  legis,  and  the  defendant  has  no  interest  in  it  until 
in  due  course  of  law  he  receives  it.  Buchanan  v.  Alexander. 
4  Howard,  20;  Drake  on  Attachment,  chapter  22. 

In  all  cases,  mandamus  is  the  proper  remedy  where  the  money 
has  been  legally  appropriated,  and  nothing  remains  for  the 
officer  to  do  but  to  make  payment. 

It  is  no  objection  to  the  mandamus,  that  it  Is  simply  to  en- 
force the  payment  of  money.    The  King  v.  St.  Catharine  Dock 


JUNE  TERM,  1859.  515 


G.  a  Bates,  Treas.  Mill  Creek  Township  v.  G.  Fries,  Treas.  Hamilton  Co. 

Ck).,  4  Barn,  and  Ad.  360;  Wormwell  v.  Hailstone,  6  Bing,  66S 
Ohio  V.  Treasurer  of  Wood  Co.,  17  Ohio,  184. 

In  the  case  of  the  Queen  v.  Mayor,  etc.,  of  Liverpool,  8  Ad. 
and  Ell.  170;  S.  C.  3  Nev.  &  I'.  280,  mandamus  was  held 
the  proper  remedy  to  enforce  payment  of  a  minister's 
stipend. 

In  The  King  v.  The  Lords  Commiesioners  of  the  Treasury, 
4  Ad.  and  Ell.  280,  mandamus  was  held  the  proper  and 
only  remedy  to  enforce  payment  of  a  retired  allowance  to  a 
public  oflScer,  where  the  money  had  been  legally  appropriated, 
and  was  in  the  hands  of  the  defendants,  who  refused  to  pay  it 
over. 

In  People  ex  rel.  Stuart  v.  Edmonds,  Chamberlain  of  the  City 
of  New  York,  19  Barb.  468,  mandamus  was  held  the  proper 
remedy  to  enforce  payment  of  the  salary  of  a  police  justice, 
where  the  demand  had  been  legally  audited  and  allowed  by  the 
board  of  supervisors. 

In  the  case  of  Thomas,  Comptroller,  v.  Owens,  Treasurer  of 
Maryland,  4  Md.  1>^0,  the  same  principle  was  established.  The 
<!Ourt  in  deciding  that  mandamus  is  a  proper  remedy  say:  "When 
there  is  an  appropriation  and  a  proper  warrant  drawn 
by  the  comptroller,  and  presented  to  the  treasurer,  his  duty 
is  purely  ministerial;  all  he  has  to  do  in  such  a 
case  is  to  count  out  the  money;  and  act  ministerial  and  noth- 
ing else.  If  he  refuse  to  perform  it,  the  law  will  compel  him, 
and  the  party  injured  by  the  delay  consequent  upon  his  delin- 
quency, may  sue  his  official  bond,  or  bring  a  special  action  on 
the  case.     lb.  230. 

It  follows  from  these  principles  that  the  treasurer,  as  such, 
can  not  be  sued  in  this  class  of  cases.  We  must  treat  the 
words  "Treasurer  of  Hamilton  Co.,"  in  the  title  of  the  cause 
therefore  as  only  descriptio  permnae,  aijd  reject  them  as  sur- 
plusage. It  follows,  also,  that  the  action  can  not  be  founded 
on  the  auditor's  warrant,  for  that  is  drawn  on  the  county 
treasury,  and  if  treated  as  an  assignment,  and  so  the  predicate 
of  an  action,  is  not  the  assignment  of  any  fund  in  the  hands 
of  George  Fries  individually. 
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But  it  is  said  that  the  supreme  court  of  Maryland  decide, 
aud  the  supreme  court  of  Pennsylvania  admit,  that  a  special 
action  on  the  case  will  lie.  This  is  true,  but  not  for  the  money; 
only  for  the  damages  resulting  from  its  being  withheld.  For 
the  money  is  still  in  public  custody,  and  can  be  had  by  proper 
proceedings.  And  oven  then,  the  conduct  of  the  officer  must 
have  been  willful  and  oppressive.  It  is  not  in  case  of  the 
honest  though  mistaken  attempt  to  discharge  a  duty  that  he 
is  answerable  for  these  damages. 

In  Johnson's  Administrator  v.  Alfred  Kelly  and  others.  Canal 
Commissioners,  Wright,  353,  the  General  Assembly  had 
directed  the  defendants  to  pay  the  amount  of  a  cer- 
tain award  of  damages  to  Johnson.  The  court  would  not 
allow  the  defendants'  counsel  to  argue,  and  said:  "The  defend- 
ants are  public  officers.  If  it  be  true  that  their  refusal  de- 
prived the  plaintiff  of  a  right  to  the  money,  they  should  be  com- 
pelled to  pay  by  mandamus.  They  can  not  be  made  liable  in 
an  action  on  the  case,  unless  they  have  acted  willfully  aad 
oppressively." 

As  no  such  case  is  here  presented,|  the  demurrer  must  be  bos- 
tained. 

Demurrer  sustained. 


O.  B.  Parrbllt  &  Co.  V.  The  City  of  Cincinnati. 

(No.  9.280.) 

1.  In  an  action  to  recover  damages  caused  by  a  public  nuisajDce,  the 
petition  must  contain  a  statement  ot  the  special  damages  complained 
of. 

S.  If  one.  having  access  to  other  routes,  voluntarily  U8«8  a  fouBdroua 
way.  he  cfin  not  recover  for  a  loss  thereby  incurred. 

S,  i^  jUrfiveJc^r  who  is  forced  to  abandon  his  nearest  route,  by  reason  of 
the  pon-repair  of  the  street,  and  seeks  his  destination  b^  a  looker 
and  more  circuitous  road,  whereby  he  sulTers  injury  in  his  business, 
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does  not  sustain  sucb  a  special  damage  as  to  entitle  him  to  an  action 
against  the  party  charged  with  the  duty  of  keeping  the  way  in  repair. 

4.  So  also  in  case  of  an  omnibus  line  which  has  lost  custom  by  reason 
of  being  unable  to  pursue  Us  customary  route  in  consequence  of  the 
foundrous  condition  of  a  street. 

o.  In  these  cases,  the  damages  are  not  the  Immediate  consequences  of 
the  wrong,  but  are  remote.  The  street  being  intended  primarily  for 
travel,  not  trade,  the  recovery,  if  any  is  permitted,  must  be  limited  to 
the  injury  sustained  In  the  use  for  travel,  viz:  the  mere  delay  and 
loss  of  time,  and  can  not  include  a  loss  of  the  profits  of  trade. 

€.  But  this  Is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not 
special  damage,  but  the  ordinary  inconvenience  and  loss  sustained  by 
the  public  at  large,  and  only  to  be  redressed  by  a  l^ublic  prosecution. 

Semble,  that  the  owners  of  shops  fronting  directly  on  a  foundrous 
highway  may  reoorer  for  loss  of  custom  occasioned  thereby. 

General  Term. — Proceeding  in  error  to  obtain  the  re- 
versal of  a  judgment  rendered  in  favor  of  the  defendant  in 
error  of  Judge  Gholson  at  special  term.  The  action  was 
for  special  damage,  caused  by  a  public  nuisance.  The  peti- 
tition  states  that  plaintiffs  are  owners  of  a  line  of  omnibuses 
plying  between  the  corner  of  Main  and  Fourth  streets,  Oin- 
cinnati,  and  Corryville,  by  way  of  Vine  street,  making  trips 
every  half  hour  in  the  day,  and  twice  a  day  extending  their 
route  to  Clifton.  In  this  business,  which  thev  aver  Is  of 
public  benefit,  and  but  for  the  nuisance  complained  of  would 
be  to  them  private  profit,  they  employ  four  omnibuses  and 
twenty-two  horses.  They  also  aver  that  as  the  owners  of 
fciaid  line  of  omnibuses  in  and  over  the  said  route,  they 
are  duly  licensed  by  said  city,  and  have  fully  paid  the  taxes 
assessed  for  the  same. 

They  further  set  out  in  the  petition  that  Vine  street  is  a 
public  highway,  with  the  duty  of  keeping  which  in  repair 
the  city  is  by  law  charged,  but  that  this  obligation  has  been 
wholly  neglected  for  a  long  time  past,  so  that  on  or  about 
January,  1856,  a  part  of  the  street,  from  Mulberry  street  to 
the  north  corporation  line,  became  broken  up  and  foundrous, 
full  of  deep  holes  and  big  stones,  and  only  to  be  traveled  by 
driving  in  the  gutters.  And  the  petition  further  avers  fhat 
although   the  omnibuses,   horses,    harness,   and    equipments 
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used  by  the  plalntiila  "were  sufficient,  and  the  plaintiffs  eser 
cised  proper  diligence  themselves  and  through  skillful  dri- 
vers in  driving  "  over  the  said  street  while  the  same  was  in 
the  condition  aforesaid,  vet  by  reason  of  the  bad  condition 
as  aforesaid  of  said  street,  and  of  the  defendant's  neg1e<^-t  in 
that  behalf,  and  without  amy  fault  on  the  part  of  the  plain- 
tiffs or  their  drivers,  the  said  omnibuses  of  the  plaintiff.*^ 
while  traveling  over  said  road  were  greatly  racked  and 
broken,  and  the  horses  of  plaintiffs  while  so  traveling  over 
said  road  were  badly  strained,  crippled,  injured,  and  manj 
of  them  killed,  and  the  plaintiffs  have  been  put  to  great  ex- 
pense, lose,  trouble,  and  vexation  in  repairing  their  said 
omnibuses,  and  curing  their  horses  and  replacing  with 
others  the  onmibuses  and  horses  so  injured  and  destroyed 
by  reason  of  the  bad  condition  of  the  said  street  and  the 
neglect  of  the  defendant  in  that  behalf.  And  the  plaintiffs 
further  allege  that  at  various  times  since  the  said  time  last 
above  mentioned,  the  plaintiffs  have  been  compelled  in  bad 
weather  by  said  disgraceful  condition  of  said  road  to  aban- 
don a  part  of  their  said  route,  and  to  drive  their  omnibnses 
in  and  out  of  the  city  by  other  routes,  and  that  plaintiffs  by 
reason  of  the  premises,  lost  a  great  deal  of  the  good  will  and 
custom  of  those  who  had  previously  traveled  in  and  out  of 
the  city  regularly  in  their  said  line  of  omnibuses."  The 
petition  concludes  with  an  averment  that  the  city  has 
been  often  since  January,  1856,  requested  to  repair  said 
street. 

To  this  petition  the  city  demurred  for  want  of  a  state- 
ment of  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  the  petition  dismissed,  and  it  is 
to  reverse  the  alleged  error  in  this  action  of  the  court  that 
the  petition  in  error  is  prosecuted. 

King  &  Thompson,  and  W.  M.  Corry,  for  plaintiffs  in  error. 

Hayes  &  Disney,  for  defendant  in  error. 
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HoADLY,  J.,  delivered  the  opinion  of  the  court: 

In  ordinary  actions  under  the  Code,  no  specific  statement 
of  the  damages  sustained  by  the  plaintiff  is  necesfiary.  The 
statement  of  facts  constituting  the  cause  of  action  (Ck)de,  sec. 
85)  is  not  generally  required  to  embrace  the  details  of  dam- 
ages. But  in  actions  for  losses  sustained  by  public  nuisances, 
the  rule  is  different.  For  here  the  gist  of  the  action  lies  in 
the  fact  that  the  plaintiff  has  sustained  special  damage,  dif- 
ferent in  kind  from  that  common  to  the  public.  Lansing 
V.  Smith,  8  Cowen.  153;  Squire  v.  Gould,  14  Wend.  159. 
Unless  such  damage  is  shown,  there  is  no  '^cause  of  action," 
and  its  existence  is  one  of  the  ''facts  constituting  the  cause 
of  action."  And  without  a  sufficient  statement  of  such  dam- 
age, a  demurrer  is  well  taken  to  a  petition  in  such  action. 

About  the  general  rule  in  such  cases,  there  is  no  difficulty. 
The  plaintiff  to  recover  must  show  a  loss  different  in  kind 
from  the  rest  of  the  community.  Merely  enhanced  suffering 
of  the  same  kind  will  not  answer;  and  the  loss  of  the  pub 
lie  here  consists  in  the  inconvenience  In,  or  obstruction  to 
the  use  of  the  highways  by  travelers*  differing  in  degree,  not 
in  kind,  according  to  the  frequency  of  use  which  proximity 
of  residence,  or  estate,  or  peculiarity  of  occupation  may 
impose.  And  for  this  no  individual  can  sue,  but  must  resort 
to  such  public  remedies  as  are  given  by  law.  As  already 
stated,  the  right  to  maintain  a  private  action  depends  on  the 
existence  of  special  damage. 

In  looking  to  see  if  such  damage  is  stated,  we  find  two 
particulars  charged.  The  6rst  ooosists  in  lowee  sustained 
while  in  the  continuing  use  of  the  street  when  foundrous;  the 
other  in  the  necessity  of  abandoning  part  of  the  route,  and 
seeking  the  terminus  of  the  trips  by  other  streets.  Let  us 
consider  these  separately. 

Without  doubt  the  breaking  of  carriages  and  killing  of 
horses  may  be  special  damage.  But  as  they  are  not  neces- 
sarily such,  omnibuses  will  wear  out  and  break  down  with 
ordinary  wear  and  tear  in  time,  and  horses  in  like  manner 
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will  die  in  ordinary  omnibus  service.  And  if  these  are  the 
reeults  of  the  continued  use  of  a  foundrous  highway,  it  is 
diflQcult  to  find  any  principle  upon  which  they  can  be  con- 
sidered different  in  kind  from  the  loss  every  traveler  with  a 
vehicle  over  the  same  road  sustains.  It  is  still  ordinary  wear 
and  tear,  the  ordinary  wear  and  tear  of  very  bad  work,  of 
travel  over  a  very  bad  road,  and  just  such  wear  and  tear  as 
every  vehicle  which  uses  the  street  is  subjected  to.  Again, 
if  the  cause  of  action  arose  out  of  the  breaking  of  one  or 
more  omnibuses,  or  the  killing  of  one  of  more  horees  in  a 
foundrous  highway  by  driving  into  a  hole  or  over  a  pile  of 
stones,  whose  existence  was  before  unknown,  and  which 
could  not  with  ordinary  diligence  be  avoided,  no  doubt  there 
would  be  a  right  to  recover.  But  where  this  very  same 
damage  results,  as  here,  from  the  continued  use  of  a  foundrous 
highway,  it  is  obvious  that  unless  it  is  the  only  road  which 
could  be  resorted  to  and  the  use  of  it  is  necessary,  every  trip 
after  its  foundrous  condition  is  discovered  is  voluntary,  and 
everj'  item  of  damage  sustained  after  that  time  volnntarily 
incurred,  and  not  the  subject  of  an  action  such  as  this. 

The  rule  is  well  stated  in  Farnum  v.  Concord,  2  New 
Hamp.  394.  The  court  there  say:  **Suppose  a  bridge  across 
a  stream  in  a  town  so  out  of  repair  and  ruinous  aa  to  be 
manifestly  and  ctearly  unsafe  to  pass,  any  person  coming  to 
such  bridge  with  his  horse,  carriage  or  team,  might  with 
great  propriety  decline  to  pass  it,  and  if  he  sustained  any 
special  damage  by  reason  of  his  being  unable  to  pass  it,  he 
might  well  obtain  an  action  against  the  town.  But  it  in 
such  case,  knowing  the  situation  of  the  bridge,  he  should 
attempt  to  pass  with  his  horse  or  team,  and  they  should  be 
lost  or  injured,  he  could  maintain  no  action  against  the  town, 
because  the  lost  must  be  attributed  to  his  own  fault  and 
folly  in  attempting  to  pass  such  a  bridge."  And  again  they 
say:  "If  towns  suffer  highways  to  be  out  of  repair,  they 
may  be  compelled  by  law  to  repair  them;  but  no  neglect  ot 
towns  to  repair  roads  gives  any  right  to  individuals  to  maki 
dangerous  experiments  upon  them  at  the  risk  of  towns.** 
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To  the  same  effect  also  \s  Mount  Vernon  v.  Dusouchett  et  al., 
2  Carter,  Ind.,  586;  Erie  City  v.  Sehwingle,  22  Penn.  384,  may 
perhaps  be  cited  as  against  this  view,  hot  it  is  not.  There  a 
bridge  had  been  carried  away,  which  the  city  was  bound  to 
sustain,  and  a  ford  was  attempted  in  its  place.  The  city 
undertook  lo  repnir  the  lond  leading;  to  the  ford,  and  by  the 
bad  condition  of  this  road,  the  plaintiff  was  injured.  He 
knew  that  the  bridge  was  gone,  and  there  were  other  streets 
with  bridges,  which  he  could  have  travek^d,  but  it  was  not 
shown  that  he  knew  the  road  to  the  creek  .Ta«  out  of  order, 
and  he  was  injured,  not  by  the  want  of  the  bridge,  but  the 
non-repair  of  the  road,  and  this  very  road  the  city  had  tried 
or  assumed  to  put  in  order  for  travel. 

It  must  be  remembered  that  though  the  plaintiffs  state  that 
they  were  licensed  to  use  this  route,  they  do  not  sue  for 
the  breach  of  any  contract,  express  or  implied,  but  only  for 
the  breach  of  the  general  public  duty  to  keep  the  streets  of 
the  citv  in  tit  condition  for  use  And  if  thev  have,  bv 
reason  of  their  license,  a  right  to  use  Vine  street  while  it  is 
out  of  repair,  they  nnist  assert  it  in  the  proper  action;  an 
action  upon  the  contract,  if  there  be  one.  The  fact  that 
they  continued  voluntarily  to  use  the  street  after  it  ceased  to 
be  fit  for  use,  might  not  perhaps  there  avail  as  a  defense. 
But  where  they  rely  on  the  public  duty,  and  not  on  a  pri- 
vate right,  it  is  a  sufficient  answer  to  say,  you  could  have 
used  other  routes  to  your  terminus;  you  persisted  in  thifl, 
knowing  its  condition,  and  voluntarily  incurred  this  loss. 

For  one  of  the  elements  of  that  special  damage  which 
justifies  a  recovery  in  this  class  of  cases  is  that  the  plaintiff 
did  not  contribute  to  its  existence.  The  public  nuisance 
must  be  the  proximate  cause  of  the  injury.  Here  it  is  the  re- 
mote cause.  The  voluntary  use  of  the  highway  by  the 
plaintiffs  is  the  proximate  cause. 

JJor  can  it  be  said  that  Vine  street  was  the  onlv  avenue 
by  which  Corryville  could  be  reached  from  the  city.  The 
pi?tition  itself  shows  that  other  routes  could  be  and  were 
Qi«d  for  that  purpose.    So  far,  then,  as  the  injury  to  the 
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horses  and  carrlagefl  of  the  plaintiffs  is  concerned,  it  might 
have  been  avoided,  and  can  not  be  recovered. 

We  come  next  to  consider  the  claim  of  damages  founded 
on  the  abandonment  of  the  streets  and  the  resort  to  other 
routes.  Id  examining  this  part  of  the  case,  it  must  be  borne 
in  mind  that  the  plaintiffs  do  not  sue  upon  any  contract 
growing  out  of  their  license.  They  rely  on  the  breach  of  a 
public  duty,  and  the  case,  in  this  respect,  preisents  the  single 
question :  Can  it  be  alleged  as  special  damage  by  those  who 
have  been  using  a  publio  highway  with  coaches  for  the 
transportation  of  passengers,  that  a  nuisance  exiles  by  which 
they  are  forced  to  abandon  and  seek  the  termini  of  their 
route  by  other  streets,  and  that  thereby  they  have  suffered  in 
their  trade? 

The  consideration  of  this  question  calls  for  an  elimination 
of  authoritleB.  The  earliest  case  Is  to  be  found  in  the  Tear 
Book  27,  Henry  VIII.,  page  27,  where  the  judges  disagreed. 
The  plaintiff  declared  he  used  to  have  a  way  from  his  house 
to  his  close  by  the  highway,  which  the  defendant  stopped, 
so  that  the  plaintiff  could  not  go  into  that  part  of  his  close. 
Baldwin,  O.  J.,  held  that  there  was  no  special  damagf* 
shown.  On  the  other  hand,  Fitzherbert,  J.,  argued  to  the 
contrary,  because  the  plaintiff  had  no  other  way  to  his 
close.  It  is  obvious  that  if  he  had  another  way,  and  the 
only  injury  had  been  a  necessary  circuity  of  travel,  both 
judges  would  have  agreed  that  no  action  lay.  In  Iveson  v. 
Moore  (as  reported  in  1  Lord  Raym,  486),  Lord  Holt  says 
that  "Baldwin^s  opinion  has  been  held  law  ever  since." 

In  Fineux  v.  Hovenden,  Croke  Eliz.  664,  there  was  al«o 
a  disagreement  of  judges.  The  plaintiff  alleged  a  public 
way  in  the  city  of  Canterbury,  from  St.  Peters  street  to 
Rush-market  street,  which  the  defendant  had  obstructed 
with  a  ditch  and  pale  cross,  whereby  the  plaintiff  lost  his 
passage.  It  was  considered  by  Popham,  C.  J.,  Gawdy  and 
Fenner,  J.  J.,  that  the  offense  is  punishable  in  the  leet,  and 
without  a  special  grief  the  action   lies  not.    But  Clench,  J., 
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thought  the  stopping  of  itself    a    special  prejudice    to   tiote 
plaintiff. 

In  Williams'  case,  5  Coke,  72,  it  was  held  that  no  action  would 
lie  in  favor  of  a  parishioner  against  a  vicar  for  refusing  to  cele- 
brate divine  service  and  administer  the  sacrament,  because  the 
chapel  was  not  private  to  the  plaintiff  and  his  family,  but  com- 
mon to  all  the  tenants  of  the  manor. 

And  the  same  principle  was  applied  by  the  supreme  court 
of  New  York  to  a  very  different  class  of  cases*  in  Butler  v. 
Kent  et.  ah,  19  Johns.  223,  where  a  vendor  of  lottery  tickets 
sued  the  managers  of  the  lottery  for  so  improperly  conduct- 
ing the  drawing  as  to  destroy  public  confidence  in  its  fair- 
ness, whereby  his  business  was  injured  and  his  profits  less- 
ened. The  injury,  says  Spencer,  C.  J.,  is  common  to  all  who 
bave  tickets  in  that  particular  lottery,  and  not  special  to  the 
plaintiff,  and  in  such  a  case  'it  appertains  to  the  public  only 
to  avenge  the  injury." 

In  Hart  v.  Bassett,  Sir  Thos.  Jones,  156,  the  plaintiff 
farmed  the  tithes  of  a  certain  parish  for  a  year,  and 
was  possessed  of  a  certain  barn  in  which  he  intend- 
ed to  lay  them;  the  direct  way  was  obstructed  by  the  defendant 
with  a  ditch  and  gate,  by  reason  of  which  obstruction  the 
plaintiff  was  forced  to  carry  the  tithes  in  a  roundabout  and 
more  difficult  way.  This  was  held  sufficient,  that  the  addi- 
tional labor  of  the  plaintiff's  servants  and  cattle  was  a  particu- 
lar damage. 

The  case  which,  at  first  view,  seems  directly  in  point,  as 
to  the  right  to  recover  for  whatever  delays  have  been  oc- 
casioned to  the  plaintiff's,  is  much  shaken  by  the  criticism 
of  Lord  Holt,  C.  J.,  in  Iveson  v.  Moore,  12  Modern, 
268.  He  says:  **The  case  of  Hart  v.  Bassett  is  a  weak  case, 
but  still  the  declaration  there  was  better  than  this;  for  it  ap- 
pears that  the  plaintiff  was  a  farmer  of  tithes  and  was  liable 
to  an  action  if  he  suffered  the  tithes  to  lie  on  the  land  beyond 
a  conrenient  time,  and  that  he  was  also  put  to  great  ex- 
pense," and  in  the  report  of  the  same  case  in  Ix)rd  Raym.  494, 
he  is  said  to  have  added,  "but  if  there  was  no  more  than  the 
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bare  going  roundabout,  it  is  a  bard  case."  And  in  the 
same  case,  Bokebj,  J.,  uses  this  disparaging  language,  ''and, 
suppose  the  case  of  Hart  v.  Bassett  to  be  law,  it  is  not  like 
this." 

There  are  American  cases  which  rest  upon  the  principle 
ibat  Lord  Holt  puts  Hart  v.  Bassett  on.  Thus,  it  has  been 
held  in  New  Hampshire  and  Indiana  that  the  duty  imposed 
upon  public  bodies  to  keep  highways  in  repair  will  furnish 
sufficient  ground  for  an  action  where  they  have  been  put  to 
expense  in  discharging  it,  as  where  they  have  had  to  bridge 
a  <.*anal  or  railroad.  Troy  v.  Cheshire  R.  R.  Co.,  3  Foster,  S3; 
Commissioners  of  Franklin  Co.  v.  Whitewater  Valley  Canal  Co. 
et  al.;  2  Carter,  Ind.  162.  So  it  is  said  that  a  government 
contractor,  who  has  to  famish  military  stores  at  a  given 
time,  if  impeded  by  a  public  nuisance,  and  put  to  extra 
trouble  and  expense  to  complete  his  contract,  may  recover 
from  the  wrongdoer.  This  is  an  illustration  of  the  true 
rule  of  Hart  v.  Bassett,  given  by  the  Supreme  Court  of  New 
York  in  Lansing  v.  Smith,  8  Cowen,  140,  and  the  reason  of  the 
rule  in  all  these  cases  is  that  the  injury  could  not  be  avoided, 
but  had  to  be  met. 

In  Maynell  v.  Saltmarsh,  1  Keble,  847,  an  allegation  that 
the  plaintiff's  corn  was  corrupted  and  spoiled  in  consequence  of 
I>08ts  set  in  a  highway  which  prevented  his  removing  it,  was 
held  a  sufficient  statement  of  special  damage. 

Pain  V.  Patrick  et  al.,  3  Modern,  289;  Carthew,  191;  1  Salk. 
12;  was  a  case  of  neglect  in  keeping  np  a  public  ferry. 
There  was  a  judgment  for  the  defendant,  because  no  special 
damage  was  shown.  In  the  report  in  Modern,  294.  the 
court  say:  "By  the  plaintiff's  own  showing,  it  is  a  common 
passage,  which  is  no  more  than  a  common  highway;  now  for 
disturbing  him  in  such  a  passage,  no  action  on  the  case  will 
lie,  unless  he  had  alleged  some  particular  damage  done  to 
himself."  •  ♦  ♦  i^if  toU  ^ad  been  extorted  from  him, 
then  an  action  on  the  case  had  been  the  proper  remedy.'* 
The  pleadings,  as  shown  by  the  report  in  Salkeld,  state 
that  plaintiff  requested  passage,  which  was  refused.    **There- 
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fore,"  says  the  court,  "the  plaintiff  could  not  maintain  an  ac- 
tion for  not  passing,  for  so  any  subject  might  bring  an  action, 
which  would  be  endless." 

Iveson  V.  Moore  was  a  case  much  considered  and  reported. 
It  may  be  found  in  12  Modern,  262;  1  Lord  Raym.  486; 
Carthew,  451;  1  Salkeld,  15;  Comyns,  58;  Comberbach,  480; 
Holt,  10. 

The  plaintiff  had  a  colliery  near  a  highway,  which     the 
defendant  obstructed,  per  quod  the   plaintiff   lost   the    profit 
and  the  benefit    of    his  colliery,  and  the  coals  lying  on  the 
ground  were  much  damnified.      There  was  a  verdict  of  the 
plaintiff,  and  the  case  came  before  the    King's  Bench,  on  a 
motion  in  arrest  of  judgment.    The  judges  divided  in  opinion, 
Oould  and  Turton,  J.  J.,  holding  the  declaration  good  enough 
especially  after  verdict.    Gould,  J.,  inter  alias,  says:    "Indeed, 
if  the  plaintiff  had  only  said  ^per  quod  his  carriage  could  not 
pass  that  way,'  that  had  been  bad;  because  that  is  a  common 
damage  with  the  rest  of  the  king's  subjects,  and  at  that  rate, 
every  one  that  had  occasion  to  pass  that  way     would     have 
his  action,  which  would  beget  such  a  multiplicity  of  actions 
as  the  law  will  not  endure;  but  here  he  says,  "per  quad  he 
lost  the  sale  of  his  colliery,'  and  that  is  special."    And  ho 
argued  that  it  was  not  necessary  to  instance  who  the  buyers 
were.     On    the    other   hand.    Lord,    C.    J.,    and  Rokeby,  J., 
held    the    declaration    ineuflicient,    for    want    of    a    proper 
statement  of    special  damage.      Lord  Holt,  says:    "The  special 
damage  must  be  more  than  hindrance  of  passages;  as  falling 
in,     breaking    hand    or    leg,    etc.,    and     I     always    under 
stood  it  so.       It  is  objected  that  he  lost  his  customers,  and 
That  is  particular.      T  answer,  such  a  precedent  overthrows  all 
the     books,  which  agree  that     damage  must  be  specially  al- 
leged, for  the  damages  must  support  the  action,  and  therefore 
ihey  must  show  some  particular  customer  whom  this  stopping 
hindered  to  come."      And  Rokeby  objected  "because  of  the 
multiplicity  of  actions  that  would  ensue  if  every  one  might 
h^ve  an  action  that  is  stopped  of  this  way,"  and  also  said, 
inter    alias,    "it  may    be    the    customers    would    not    have 
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come  if  the  way  had  not  been  stopped;  or  if  they  had  come, 
it  may  be  he  had  not  agreed  of  the  price  with  them." 
This  case  was  argued  on  error  in  the  Exchequer  Chamber 
before  the  Justices  of  Common  Pleas  and  Barons  of  the  Ex- 
chequer, who  all  were  of  opinion  for  the  plaintiff,  but  their 
decision  is  not  reported. 

It  appears,  however,  from  a  note  of  Mr.  Durnford  to  the 
case  of  Chinchester  v.  Lethbridge,  Willes,  74,  that  the  princi- 
pal reason  why  the  views  of  Lord  Holt  were  not  approved  in 
the  Exchequer  Chamber  was,  because  the  only  way  to  come  at 
the  plaintiff's  colliery  from  one  part  of  the  country  was  through 
the  obstructed  way,  hence  it  must  be  intended,  without  any  alle- 
gation of  loss  of  customers,  that  the  plaintiff  suffered  particu- 
larly in  respect  of  his  trade. 

Baker  v.  Moon  is  a  case  cited  in  the  opinion  of  Oould,  J., 
in  the  report  of  Iveson  v.  Moore,  by  Lord  Raymond.  There 
the  plaintiff's  tenants  were  said  to  have  left  his  houses,  in  con- 
sequence of  an  obstruction  in  the  highway,  and  thereby  he 
claimed  that  he  lost  the  profits  of  the  houses.  It  was  objected 
for  the  defendant  that  the  damage  was  not  special  enough,  but 
the  court  was  of  a  different  opinion. 

Chinchester  v.  Lethbridge,  Willes,  73,  was  an  action  on  the 
case  for  obstructing  the  public  way.  The  court  sustained  a 
verdict  for  the  plaintiff  upon  two  grounds.  First,  the  plaintiff 
several  times  attempted  to  travel  the  road  with  bin  coach, 
but  could  not  by  reason  of  the  obstruction.  Secondly,  the  defen- 
dant in  person  withstood  the  plaintiff  and  opposed  him,  and 
prevented  his  removing  the  obstruction. 

Hubert  v.  Groves,  1  Esp.  148.  The  plaintiff  was  a  coal  and 
timber  merchant,  and  entitled  to  the  use  of  Dean 
street,  a  public  highway,  which  was  totally  lobetructed  by  the 
defendant  by  which  the  plaintiff  was  prevented  from  enjoying 
his  premises  and  carrying  on  his  trade  in  so  advantageous 
a  manner  as  he  had  a  right  to  do,  and  by  which  he  was 
obliged  to  carr^  coals,  timber,  etc.,  by  a  circuitous  and  incon- 
venient way.  Lord  Kenyon  nonsuited  the  plaintiff,  and  on 
motion  for  a  new  trial,  the  whole  court  approved  his  mlinpb 
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A  similar  case  is  that  of  Wiggins  v.  Boddington,  3  Carr. 
and  Payne,  544,  where  a  recovery  was  permitted  to  the  ex- 
tent of  the  delays  occasioned  by  the  slow  and  careless  man- 
agement of  a  swing  bridge  across  a  navigable  stream.  Rose 
vt  al.  V.  Miles,  4  Maule  &  8el.  101,  the  plaintiff,  with  loaded 
barges,  was  navigating  a  public  navigable  creek,  and  defend- 
ants so  moored  a  barge  across  as  to  obstruct  the  passage, 
whereby  he  was  compelled,  at  great  expense,  to  make  a 
portage  of  his  goods  around  the  obstacle.  Held  that  the 
plaintiff  was  entitled  to  recover.  Lord  Ellenborough,  inter 
€Llio9^  says:  ''In  Hubert  v.  Qroves,  the  damage  might  be  said 
to  be  common  to  all.  *  *  *  If  a  man's  time  or  his 
money  are  of  any  value,  it  seems  to  me  that  this  plaintiff 
has  shown  a  particular  damage."  Bayley,  J.,  said:  "The 
defendants,  in  effect,  have  locked  up  the  plaintiff's  craft  while 
navigating  the  creek,  and  placed  him  in  a  situation  that  he 
must  unavoidably  incur  expense  in  order  to  convey  his  goods 
another  way." 

Oreasly  v.  Codling  et  al.,  2  Bing.  263,  is  often  cited  as  if  it 
were  an  action  for  damages  occasioned  by  a  public  nuisance, 
but  though  the  injury  complained  of  was  the  obstruction  of 
a  highway,  it  seems  to  have  been  rather  a  stopping  of  the 
plaintiff  personally  than  of  the  public  generally.  The  plaintiff 
was  a  retail  coal  higgler,  who  was  traveling  the  high- 
way with  four  loaded  asses.  The  defendant  shut  a  gate 
across  the  highway  and  prevented  his  passage,  forcing  him 
to  take  a  circuitous  route,  and  lose  four  hours  time.  Best, 
C.  J.,  in  granting  a  new  trial — ^there  having  been  a  verdict 
for  the  defendant — says:  **The  question,  therefore,  is  whether 
a  man,  traveling  along  the  high  road,  can  maintain  an  action 
mot  If  he  is  stopped  by  the  road  being  casually  out 
of  repair,. but)  if  he  is  stopped  by  the  hand  of  the  defendant," 
etc.  •  •  ♦  wj^  Y^^^  ]^^gQ  contended  that  he  can  not,  un- 
less be  proves  a  special  damage;  but  even  in  a  case  of  public 
nuisance,  if  any  one  has  been  distinguished  in  injury,  he  may 
«ue  the  offender." 

In  Henly  v.  The  Mayor  and    Burgesses  of    Lyme,  6  Bing. 
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!)1;  1  Ring.  N.  C,  222;  (he  washing  away  of  earth  and  de- 
struction of  cottages  was  held  a  fiuflicient  speciGcation  of  dam- 
age to  warrant  an  action  against  the  defendants,  for  faihng  to 
comply  with  their  public  duty  of  keeping  their  sea  wails  in  re- 
pair. 

In  Wilkes  v.  The  Hungerford  Market  Company,  2  Ring.  N, 
C.  281,  the  plaintiff,  a  bookseller,  had  a  shop  by  the  side  of 
a  public  thoroughfare.  The  defendants  were  authorized  to 
obstruct  the  way,  but  kept  it  closed  an  unreasonable  time« 
whereby  the  plaintiff  suffered  an  actual  loss  in  the  profits  of 
bis  business,  by  the  public  access  to  his  shop  being  prevented, 
The  question  was  whether  this  constituted  special  damage  as 
to  warrant  a  recovery.  Tindal,  C.  J.,  says:  **The  next 
question  is  whether  this  is  such  a  peculiar  and  private  damage 
to  the  plaintiff  beyond  th'dt  suffered  by  the  rest  of  his 
majesty's  subjects,  as  to  enable  him  to  sustain  an  action 
against  tbe  defendants.  And  1  think  in  conformity 
with  the  greater  number  of  thf  decisions  that  it  was.  The 
injury  to  the  subjects  in  general,  is,  that  they  can  not  walk  in 
the  same  track  as  before  and  for  that  cause  alone  an  action 
on  the  case  would  not  lie;  but  the  injury  to  the  plaintiff  is  the 
loss  of  a  trade  which  but  for  this  obstruction  to  the  general 
right  of  way  he  would  have  enjoyed;  and  the  law  has  said 
from  the  Year  Rooks  downward,  that  if  a  party  has  sus- 
tained any  peculiar  injury,  beyond  that  which  affects  the 
public  at  large,  an  action  will  lie  for  redress.  Is  the  injury 
in  the  present  case  of  that  character  or  not?  The  plaintiff, 
in  addition  to  a  right  of  way  which  be  enjoyed  in  common 
with  others,  had  a  shop  on  the  road  side,  the  businefts  of 
which  was  supported  by  those  who  passed.  All  who  passed 
had  the  right  of  way,  but  all  had  not  shops;  that  is 
the  observation  made  in  Raker  v.  Moon."  •  •  •  "Hubert 
V.  Groves  has  been  relied  on,  on  the  part  of  the  defendants; 
but  the  gravamen  there  was  one  which  applied  equally  to  all 
his  majesty's  subjects,  namely,  that  they  were  obliged  to  go  in 
a  more  circuitous  track,  and  not  one  which  affected  the  plain- 
tiff aJbove  otheqi;  unles9  that  be  a  sofBcient  distinctiom  between 
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Hubert  v.  Groyes,  and  the  present  case,  I  must  yield  to  the 
greater  authority  of  the  other  decisions."  Mr.  Justice  Park  con- 
curred. He  criticized  Hubert  v.  Groves  briefly,  as  a  decision 
not  entitled  to  the  same  weight  as  most  of  Lord  Kenyon's, 
and  he  added  what  the  report  in  Espinasse  certainly  does 
not  warrant,  that  the  motion  for  new  trial  did  not  appear  to 
bare  been  much  dis(?usfied.  The  report  telte  us  what  cases 
were  cited,  but  nothing  more.  It  is  a  little  remarkable  that 
neither  Mr.  Justice  Park  nor  Mr.  Justice  Bosanquet,  aJthough 
the  latter  in  his  concurring  opnnion  quoted  the  per  quod  of 
the  declaration  in  Hubert  v.  Groves,  noticed  the  fact  that  no 
loss  of  profits  was  alleged  in  the  case,  but  only  an  inconve- 
nience and  disadvantage  to  the  plaintiff  in  carrying  on  his 
trade,  viz:  the  forcing  him  to  carry  his  coals  and  timber  by 
a  circuitous  and  inconvenient  way.  Hence,  as  the  chief 
justice  said,  '^the  gravamen  was  one  which  applied  equally 
to  all  his  majesty's  subjects,  namely,  that  they  were  obliged 
to  go  in  a  more  circuitous  track."  This  is  the  more  surpris- 
i&g  because  Justice  Bosanquet,  in  speaking  of  Baker  v.  Moore, 
on  the  authority  of  which  mainly  he  bases  his  judgment, 
says:  **For  the  mere  act  of  obstruction  in  passing  and  re- 
passing, the  plaintiff  could  not  probably  have  sued,  nor  could 
his  tenants  thmselves,  as  mere  occupiers;  but  the  foundation 
of  the  action  was,  though  it  rested  on  an  obstruction  to  pass- 
ing and  repassing,  the  injury  occasioned  to  the  plaintiff  by  the 
deterioratien  of  his  property.'' 

A  tittle  close  examination  would  have  shown  how  different 
was  the  allegation  in  Hubert  v.  Groves,  for  there  there  waa 
little  else  than  the  *'mere  act  of  distinction  in  passing  and 
repassing,"  and  the  necessary  inconveniences  of  going  round. 
The  two  cases  can  well  stand  together,  and  to  sustain  Wilkes 
V.  Huhgerford  Market  Co.,  it  was  not  necessary  to  depreciate 
the  authority  of  Hubert  t.  Groves. 

Rose  V.  Groves,  5  Mann.  &  Gr.  613.  was  held  not  to  be  a 

case  of    public  nuisance,  but  the   court  said  that    even  if  It 

were,  special  damage  was  shown.      The  plaintiff  kept  an  inn 

fronting  on  the  Thames,  and  customers  had  been  prevented 

»4 
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from  getting  access  to  his  house  bv  large  beams  placed  in 
the  river  by  the  defendant.  Dobson  et  al.  v.  Blackmore,  9 
Ad.  &  E.  N.  S.,  991,  was  a  somewhat  similar  case.  The  ques- 
tions were  presented  on  the  pleadings.  The  plaintiffs,  in 
i^ome  of  their  counts,  alleged  possession  of  property  on  the 
Thames,  the  free  passage  by  boats  to  and  from  which  was 
obstructed  by  barges  and  planks  placed  in  the  river  by  defend- 
ant, by  reason  of  which  plaintiffs  were  put  to  the  great  trouble 
and  expense  in  and  about  the  conveyance  of  their  servants, 
goods,  and  merchandise,  and  in  and  about  endeavoring  to  re- 
move said  obstructions,  and  in  conveying  of  their  property  and 
servants  by  an  inconvenient  and  circuitous  route.  Oeie  it 
will  be  noticed,  as  in  Rose  v.  Miles,  4  M.  &  B.  101,  expense  is 
alleged  to  have  been  occasioned. 

There  is  but  a  single  other  English  decision  of  sufficient 
pertinence  to  call  for  notice.  This  is  the  case  of  Spencer  A 
Ward  V.  The  London  and  Birmingham  Railway  Co.. 
8  Simons,  193,  an  application  to  enjoin  the  defendant^  from 
cutting  away  Granby  street,  which  appears  to  have  been  the 
only  avenue  whereby  the  inhabitants  of  Oranby  Mews, 
a  sort  of  island  in  the  Thames  could  gain  access  to  other  parts 
of  London,  except  "a  dangerous  and  circuitous  unpaved  road, 
called  Harrington  street."  The  defendants  were  allowed 
by  their  charter,  to  dig  away  Granby  street,  provided  they 
passed  their  track  under  it,  and  built  a  substantial  brick  bridge 
In  place  of  the  highway.  Spencer  occupied  a  livery 
stable  as  the  tenant  of  Ward  in  Granby  Mews,  and  his  busi- 
ness had  been  nearly  ruined.  Besides  this,  when  the  dig- 
ging was  commenced,  one  of  his  drivers,  having  no  notice  of 
of  the  excavation,  had  driven  in  at  nighty  and  the  carriage  been 
overturned  and  considerably  injured. 

Vice  Chancellor  Sir  Lancelot  Shadwell,  says:  "With 
respect  to  the  nature  of  the  grievance,  all  the  inhabitants  of 
Granby  Mews,  as  it  appears  to  me,  suffer  a  species  of  injury 
quite  distinct  from  that  done  to  his  majesty's  subjects  in  gen- 
eral. If  the  excavation  were  much  widened,  it  might  pre- 
vent all  ingress  to  and  egress  from    Granby  Mews  by  horses 
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and  carriages;  and  individuals  residing  in  the  Mews  might 
be  wholly  blocked  up  by  narrowing  the  isthmus  to  an  extent 
which  would  prevent  their  entrance  into  the  wider  world 
beyond  them.  This  is  an  injury  different  from  that  done  by 
these  works  to  individuals  in  general."  He  also  adds  that 
^'it  is  plain  Spencer  might  have  recovered  for  the  injury  he 
suffered,  if  he  had  brought  an  action,"  and  granted  the  injunc- 
tion desired. 

The  subject  has  been  examined  in  many  American  cases. 
One  of  the  earliest  of  these  is  Hughes  v.  Heiser,  I  Binney, 
463.  Thifl  was  an  action  to  recover  damages  for  obstructing 
the  Schuylkill  with  a  dam,  so  that  the  plaintiff  could  not 
pass  with  his  raft  and  reach  a  market  with  his  timber.  The 
jury  had  found  for  the  plaintiff  and  the  case  reached  the 
supreme  court  of  Pennsylvania  by  writ  of  error.  In  giving 
the  opinion  of  the  court,  Tilghman,  G.  J.,  regarding  the  cases 
of  Hart  V.  Bassett  and  Hubert  v.  Groves  as  conflicting  decis- 
ionfl,  does  not,  however,  And  it  necessary  to  express  his  views 
as  to  their  relative  weight,  because,  he  says,  the  case  before 
the  courts  is  "stronger  than  either.  The  plaintiff  has  averred 
that  he  had  procured  a  large  quantity  of  boards  and  timber 
and  made  them  into  rafts  to  bring  down  the  river;  that  he 
seized  the  opportunity  of  a  flood,  and  did  come  down  as  far  as 
the  obstruction,  and  was  there  stopped  by  the  obstruction.  It 
is  certain  that  he  must  have  suffered  special  damage,  and  the 
jury  have  found  so;  and  if  he  has,  it  is  immaterial  whether  it 
^as  immediate  or  consequential." 

In  City  of  Pittsburg  v.  Scott,  1  Penn.  State,  309,  the  same 
court  were  again  called  to  examine  the  subject.  This  was 
an  action  on  the  case  for  the  obstruction  of  Duquesne 
Way.  The  controversy  seems  to  have  been  of  much  import- 
ance, as  bearing  on  the  question  of  right,  but  the  special 
dania|z:e  shown  was  very  triflinjr.  Indeed,  it  can  hardly  be 
called  by  that  name  in  any  proper  use  of  language,  for  all 
that  was  claimed  was  that  by  reason  of  two  piles  of  lumber 
in  the  street,  certain  carts,  owned  by  the  city,  and  employed 
in  her  basiness,  were  compelled  to  deviate  a  few  feet  from  a 
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right  line.  It  ia  difficult  to  avoid  the  conclusion  that  the 
court  were  too  anxious  to  reach  the  main  point  in  the  con- 
troversy, for  if  this  is  special  damage,  no  case  can  be  imag- 
ined where  there  is  any  actual  inconvenience  suffered,  which 
is  not.  And  what  then  becomes  of  the  law's  aversion  to  a 
multipLicitj  of  suits,  on  which  the  whole  doctrine  is 
founded? 

Stetson  V.  Faxon,  19  Pick.  147,  was  a  case  where,  by  the 
obstruction  in  a  highway,  a  warehouse  of  the  plaintiff  was  ren- 
dered less  eligible,  and  he  was  obliged  to  reduce  the  rent. 
Held,  sufficient  fiperial  damage  to  warrant  an  action. 
It  ifi  to  be  noticed  that  the  court  seem  to  have  regarded  Hu- 
bert V.  Groves  as  "greatly  shaken,  if  not  overruled"  by  Wilkes 
T.  Hungerford  Market  Co. 

Proprietors  of  Quincy  Canal  v.  Newcomb,  7  Met.  283.      This 
was  an  action  for  tolls.      The  defense  was  that  the  canal  was 
not  of  the  pi'oper  depth,  so  that  defendant  could  not  use  it 
with  a  boat  of  nine  feet  draught,  as  required  by  the  charter. 
Shaw,  C.  J.,  in  pronouncing  judgment,  says:    "If  the  defend- 
ant suffered  damage  from  the  filling  up  of  the  canal,  and  want 
of  cleansing,  by  means  of  which  he  was  unable  to  enter  with 
a  vessel  of    nine  feet  draught,  it    would  have  been  a  damage 
suffered     in     common     with     all     other    members     of     the 
community,  and  therefore  redress  must  be  sought  by  a  public 
prosecution.     Where  one  suffers  in  common  with  all  the  pub- 
lic, although  from  his  proximity  to  the  obstructed  way,  or 
otherwise  from  his  more  frequent  occasion  to  use  it,  he  may 
suffer  in  a  greater  degree  than  others,  still  he  can  not  have  an 
action,  because  it  would  cause  such  a  multiplicity  of  suits  as 
to  be  itself  an  intolerable  evil.'* 

Holman  v.  Inhabitants  of  Townsend,  13  Met.  297.  In  this 
case  it  was  averred  that  the  town  being  bound  by  statute  to 
keep  all  highways  in  repair,  allowed  a  certain  road,  whereby 
the  plaintiff  had  access  to  a  certain  saw-mill,  to  remain  so 
obstructed  with  snow  and  ice,  so  that  he  was  hindered  and 
impeded  in  traveling  with  his  horses,  cattle  and  teams^  and 
OD  foot,  and  prevented  from  hauling  and  sledding  his  timber 
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to  sadd  mill,  that  it  might  be  sawed  into  lumber.  A  demur- 
rer was  sustained,  and  an  appeal.  Shaw,  C.  J.,  says:  'That 
damage  which  a  partj  sustains,  in  eonfioquence  of  not  being 
able  to  uAe  a  highway,  is  one  which  be  sustains  in  common 
with  all  the  rest  of  the  community,  from  the  failure  of  the 
town  to  perform  a  public  duty,  and  can  be  properly  redressed 
only  by  a  public  prosecution.  Were  it  otherwise,  every  in- 
dividual in  the  town  who  owns  a  team  or  carnage,  and  would 
occasionally  find  it  convenient  to  use  the  road,  would  have  a 
separate  action.'' 

Smith  V.  The  City  of  Boston,  7  Cush.  254.  Part  of  Mar- 
ket street  in  Boston  had  been  occupied  by  the  Boston  and 
Maine  Extension  irailroad«  and  discontinued  as  a  highway, 
whereby,  as  plaintiiT  claimed,  the  value  of  several  parcels  of  his 
land  on  other  streets  in  the  immediate  vicinity,  and  accessi- 
ble by  other  streets,  was  diminished  and  rent  lost.  Chief  Jus- 
tice Shaw,  after  remarking  upon  the  difficulty  of  laying  down 
a  general  rule,  adds:  "One  limit,  however,  must  be  observed, 
which  is,  that  the  damage  for  which  a  recompense  is  sought, 
must  be  the  direct  and  immediate  consequence  of  the  act 
complained  of.  and  that  remote  and  contingent  damages  are 
not  recoverable.  Tlie  inconvenience  of  the  petitioner  is  expe- 
rienced by  him  in  common  with  all  the  rest  of  the  members  of 
the  community.  He  may  feel  it  more  in  consequence  of  the 
proximity  of  his  lots  and  buildings,  still  it  is  a  damage  of 
like  kind,  and  not  in  its  nature  peculiar  or  specific."  *  * 
*'The  petitioner  has  free  access  to  all  his  lots  by  public 
streets.  The  burden  of  his  complaint,  therefore,  is,  that  in 
going  to  aome  of  his  houses  in  some  directions,  he  may  be 
obliged  to  go  somewhat  further  than  he  otherwise  would.  80 
must  the  inhabitants  of  the  south  end  of  the  citv.  or  the  citi- 
Tens  of  other  towns,  with  their  teams  or  carriages,  who  would 
"have  had  a  right  to  use  the  discontinued  way." 

In  Maryland  where  the  depth  of  water  at  a  private  wharf 
was  decreased,  the  wharf  rendered  less  eligible,  and  wharf- 
uge  lost  by  the  act  of  the  '^ity  of  Baltimore,  pnd  divertinij 
<^rtain  streams  of    water    from  their  natural    channel  to  a 
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point  near  the  wharf,  so  aa  to  cause  a  deposit  of  sand  and  fill 
up  the  navigable  water,  it  was  held  that  the  city  was  liable. 
Baron  et  al.  v.  Major,  etc..  of  Baltimore,  2  Am.  Jur,  203, 
cited  in  Stetson  v.  Faxon,  19  Pick.  147. 

A  somewhat  similar  case  was  presented  to  the  supreme  court 
of  New  York  in  Lansing  v.  Smith  et  al.,  8  Cow.  146. 
The  plaintiff  owned  a  wharf  on  the  Hudson  river  at  Al- 
bany. The  defendants  were  public  officers,  authorized  to  con- 
struct  a  basin  in  the  river  at  the  terminus  of  the 
Erie  and  Champlain  canal.  It  was  said  that  in  so  doing  they 
made  a  pier  and  bridge  in  such  a  way  as  wholly  to  preclude 
the  access  of  vessels  with  masts  to  the  plaintiff's  wharf,  and 
to  deprive  him  of  the  use  of  it  to  as  great  advant- 
age as  he  had  before  bad,  and  of  the  gains  of  letting  it,  and 
also  of  its  sale.  The  court  held  that  no  special  damage  so  as 
to  warrant  an  action  was  shown.  The  opinion  by  Mr. 
Justice  Sutherland  contains  an  elaborate  review  of  the  authcri- 
ties,  from  which  it  seems  that  the  court  relied  upon  Huben  v. 
Groves,  and  approved  the  opinion  of  Lord  Holt  in  Iveson  v. 
Moore,  disapproving  of  Hart  v.  Bassett  and  Chinchester  v. 
Lethbridge.  This  decision  was  affirmed  in  4  Wend.  9.  It 
is  somewhat  remarkable  that  the  opinion  in  this  case  takes 
no  notice  of  the  case  of  Pierce  v.  Dart,  7  Cowen,  609,  in 
which  the  same  court  bad  treated  Hubert  v.  Groves,  as  overrul- 
ed by  Rose  v.  Miles,  and  had  directly  decided  that  the  injury  to 
the  public  in  the  case  of  an  obstructed  highway  is  merely 
theoretical  and  resting  in  presumption  of  law,  and  that 
every  person  who  is  actually  obstructed  may  sustain  an  action, 
however  trifling  the  damage.  They  accordingly  applied  the 
rule  to  a  case  where  a  fence  was  built  across  the  highway, 
which  the  plaintiff  tore  down  four  times,  although  by  their 
own  statement,  the  value  of  his  time  and  trouble  in  so  doing 
did  not  exceed  twenty-five  cents. 

In  Lansing  v.  Wiswall,  5  Deni^.  218,  Beardsley,  C.  J.,  ov(*r- 
looking  what  was  said  in  Lansing  v.  Smith,  remarks  that 
''Hubert  v.  Groves  is  not  regarded  as  authority  either  in  En- 
gland or  in  this  State,"  and  cites  Pierce  v.  Dart. 
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The  rule  established  in  Lansing  v.  Smith  ^as  applied  by  the 
superior  court  of  New  York  city  in  Dougherty  v.  Bunting,  1 
8andford;  S.  C.  1,  to  a  case  where  the  use  of  a  public  wharf 
waa  obstructed  by  piles  of  wood,  so  that  vessels  were  prevented 
from  unloading  there,  and  neighboring  warehouses  depreciated 
in  ralue. 

In  Fletcher  v.  The  Auburn  and  Syracuse  R.  R.  Co.,  25 
Wend.  462,  the  defendant  had  made  an  embankment  several 
feet  high  across  a  highway,  and  thus  flooded  the  plaintiff's 
cellar  and  injured  his  cellar  wall.  Held  that  an  action  could 
be  sustained. 

The  question  has  been  ojuch  considered  in  Connecticut. 
The  first  case  upon  the  subject  decided  in  this  country  was 
narrows  v.  Fixley,  1  Root,  362  This  was  an  action  on  the 
case  for  injuries  resulting  from  a  dam  thrown  across  a  navi- 
gaJile  river,  whereby  the  plaintiff  who  owned  a  store,  farm, 
and  ship-yard  above  was  cut  off  from  navigation  to  the  sea. 
Ir  was  averred  that  ♦his  was  **to  the  nuisance  and  great  detri- 
ment of  the  plaintiff  in  his  trade,  navigation,  and  husbandry." 
This  was  held  a  sufficient  statement  of  particular  injury. 

There  are  later  eases  in  Connecticut  which,  at  first  view, 
seem  inconsistent  with  this.  Perhaps,  however,  they  can 
be  reconciled  by  recurring  to  the  ground  on  which  Iveson  v. 
Moore  was  ultimately  decided,  viz:  that  the  plaintiff  was  en- 
jLcaged  in  lawful  'trade,  and  that  the  river  was  his  only  prac- 
ticable way,  the  obstruction  to  which  much  be  taken  to  have 
cauaed  actual  loss  of  profits  This  view  seems  to  have  distin 
grulsbed  the  injuries  in  Rose  v.  Miles,  Spencer  v.  London  and 
Birmingham  Railway,  Hughes  v.  Heiser,  and  to  have  been 
recognised  in  the  Year  Book,  as  forming  a  sufficient  distinc- 
tion from  public  injury;  for  the  loss  is  thus  limited 
to  8  comparatively  small  class,  who  can  not  by  any  circuity  of 
uorement  evade  it.  A  somewhat  similar  argument  might 
b9  ^sed  to  sustain  the  right  to  recover  the  loss  of  profits  of 
a  store,  or  loss  of  rente  where  the  business  is  fi^sed  in  local- 
ity. It  is  not  the  trouble  and  delay  of  avoiding  a  nuisance, 
for   which  the  tction   i?   given,    but   here   there   is  none;   the 
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party  in  Buch  case  can  not  avoid  but  must  suffer  the  contact. 
The  injury,  therefore,  is  the  direct  result  of  the  wrong,  and  one 
which  the  wrongdoer  may  be  said  to  have  in  contemplation. 
The  lose,  though  consequential,  is  the  immediate  effect  oi  the 
nuisance,  not  remote. 

The  eases  to  which  we  refer  are  O'Brien  v.  Norwich  and  Wor- 
cester R.  R.  Co.,  17  Conn.  372;  Seeley  v.  Bishop,  19  lb.  135,  and 
Wright  V.  Wright,  21  lb.  329. 

In  the  first,  the  court  denied  the  plaintiff's  application  for 
an  injunction  to  restrain  the  defendants  from  obstruct- 
ing with  the  railroad  the  navigation  of  a  cove  or  arm  of  the 
sea  on  which  he  resided,  and  which  he  was  accustomed  to 
navigate. 

In  the  second,  they  denied  that  a  right  of  action  exist- 
ed in  favor  of  a  party  whose  customary  access  from  his  house 
TO  other  land  owned  by  him  by  the  waters  of  a  naviga- 
ble creA  had  been  destroved  bv  a  dam  erected  by  the  defend- 
ant. 

The  case  in  21  Conn,  recognizes  the  same  principle,  as  does 
also  the  case  of  Law  v.  Knowlton,  26  Maine,  128.  But  in 
Frink  v  Lawrence,  20  Conn.  117,  an  injunction  was 
granted  to  restrain  the  building  of  a  pier  which  would  cut 
off  all  access  to  a  valuable  wharf  of  the  plaintiff.  This  re- 
sult seems  to  recognize  the  distinction  we  have  just  suggested, 
though  there  is  a  difference  between  the  travelers  and  of  own- 
ers of  real  estate  as  to  what  constitutes  their  immediate  Ioss» 
which  will  also  sustain  this  case,  and  as  to  which  we  have 
more  to  say  hereafter. 

Barr  et  al.  v.  Stevens,  etc.,  1  Bibb,  292.  "If  a  man,*'  says 
Judge  Trimble,  *'fell  trees  in  the  highway,  whereby  it  is  stop- 
ped up  to  the  annoyance  of  the  passengers,  it  is  a  nuisance 
common  to  all,  a  public  nuisance,  for  which  at  the  common 
law  he  might  be  prosecuted  by  the  commonwealth  and  pun- 
ished; but  a  suit  against  him  could  not  be  maintained  by  a 
private  individual  who  had  only  sustained  the  injury  common  to 
all,  of  being  turned  out  of  the  way;  but,  if  in  attempting  to  ride 
over  the  trees  felled  in  the  road,  an  individual's  horse  should 
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be  thrown,  whereby  either  himself  or  his  horse  is  wounded, 
he  can  maiBtain  an  action  for  this  special  damage.  The  reason 
why  he  can  not  without  special  damage,  maintain  an  action 
againflt  the  wrongdoer  is,  that  if  one  could  sue,  all  might,  which 
would  be  ruinous." 

Baxter  v.  Winooski  Turnpike  Co.,  22  Vermont,  114,  was 
an  action  on  the  case  for  damages  growing  out  of  the  found- 
rous  condition  of  the  defendant's  road.  The  plaintiff  was  a 
farmer  residing  on  the  road,  and  alleged  that  he  sustained 
damage  in  not  being  able  to  travel  it  a«  expeditiously  and 
carry  as  large  loads  as  he  might  otherwise  have  done,  and 
In  not  attempting  to  travel  it  at  particular  times  because  of 
its  general  badness  and  insufficiency.  Held  that  no  action 
lay,  that  the  damages  stated  might  warrant  a  recovery. 
The  subject  has  been  also  considered  in  Baltimore  v.  Marriott, 
9  Md.  1«0;  Runyon  v.  Sordine,  2  Green,  472;  City  of  Talla- 
hassee V.  Fortune,  3  Florida,  19;  Martin  et  al.  v.  Bliss,  5 
Black.  .35;  City  of  Providence  v.  Clapp,  17  How,  161;  Elliott  v. 
Concord,  7  Foster,  204;  McLauchlin  t.  Charlotte  &  S.  Ca.  R. 
R.  Co.  5  Rich.  583;  Rochester  White  I^ead  Co.  v.  City  of  Roch- 
ester, 3  Oomst.  4G3;  Lloyd  v.  Mayor,  etc.,  of  New  Yt)rk,  1  Sel- 
den,  369.  It  has  been  decided  in  our  own  State  that  conae- 
qaantiai  damages  may  be  recovered  in  such  cases.  Little  Mi- 
ftmi  R.  R.  Co.  y.  Naylor,  2  Ohio  St.  235.  This  was  a  case  of 
damage  to  trade  and  property  adjacent  to  the  line  of  a  railroad 
illegally  located. 

This  long  list  of  eases  shows  the  difficulty  which  sometimes 
arises  in  applying  very  simple  rules  to  the  varied  concerns  of 
life.  The  easiest  and  best  mode  of  reconciling  them  is  to  en- 
deavor to  return  to  first  principles. 

It  is  DOW  well  settled  1;hat  the  fact  that  the  damages  are  not 
direct  but  consequential  is  not  always  an  obstacle  to  a  recov- 
ery. Originally  this  was  murh  controverted  in  England. 
But  though  for  such  damages  compensation  may  be  given,  they 
muat  be  near  and  not  remote  consequences.  It  is  not  every 
indirect  more  than  every  direct  injury  which  is  the  foundation 
of  an  action. 
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Bot  it  has  been  claimed  that  every  direct  injury  will  war 
rant  an  action,  nnd  to  that  extent  the  cases  of  Pierce  v.  Dart^ 
and  Pittsburg  v.  Scott  go.  The  theory  upou  which  they  are 
founded  is  that  the  public  injury  is  on'iy  the  breach  of  the 
theoretical  public  right  to  have  always  kept  open, 
which  ties  only  in  imagination  and  contemplation,  and  that 
any  interference,  no  matter  how  small  with  any  individual'^ 
actual  enjoyment  of  the  highway  is  not  a  public  but  a  private 
injury. 

But  this  IS  limiting  the  public  injury  far  too  closely. 
J<aw  does  not  concern  itself  with  abstract  rights,  except  in 
their  relations  to  the  actual  affairs  of  men.  Damnum  absque 
injuria  ia  a  phase  as  old  as  the  common  law.  and  is  a  suffi- 
cient answer  to  any  claim.  This  Is  well  shown  by 
the  laws  of  our  own  State,  which  punish  the  obstructor  of  a 
highway.  It  is  not  merely  the  fact  of  obstruction  which  ren* 
ders  him  liable,  nor  the  violation  of  the  abstract  right  for 
which  he  is  held,  but  the  law  requires  the  concrete  to  be  shown 
also.  The  obstruction  must  be  proved  to  be  to  the  ^'hindrance 
or  inconvenience  of  persons  making  use  of  the  highway." 
Swan's  Stat.  815. 

The  loss  to  the  community  is  not  merely  in  the  abstract,  but  it 
includes  that  ordinary  inconvenience,  which  every  man  who 
is  brought  in  contact  with  the  nuisance  musit  suffer.  Those 
only  are  supposed  to  have  received  private  injury  who  are 
distinguizhed  in  suffering. 

To  hold  otherwise,  ta  to  overlook  the  foundation  of  the 
whole  doctrine,  viz:  the  necessity  of  preventing  multiplicity 
of  suits.  For  this  is  itself,  as  Chief  Justice  says,  "an  intol- 
erable evil."  or,  in  Judge  Trimble's  phrase,  it  would  be 
"ruinous."  The  rule,  like  the  Statute  of  Limitations,  is  a 
measure  of  repose.  Lord  Coke  states  no  other  reason  for  it. 
These  are  his  own  words  (Co.  Lltt.  66  a):  "But  here  is  to 
be  observed  a  diversity  between  a  private  way,  whereof 
Littleton  here  speaketh,  and  a  common  way.  For  if  the  way 
be  a  common  way,  ff  any  man  be  disturbed  to  go  that  way, 
or  if  a  ditch   be  made  over  athwart   the  way,  so  aa  he  can  not 
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go,  yet  he  shall  not  have  an  actioa  upon  hig  ease;  and  this  the 
law  provided  for  avoiding  of  muitiplicity  of  suits,  for  if  any  one 
man  might  have  an  action,  all  men  might  have  the  like." 

Now,  this  seems  to  be  precisely  the  case  at  bar  in  the  aspect 
we  are  now  considering.  A  ditch  has  not  been  made 
*'overthwart  the  way,"  but  what  amounts  to  the  same  thing, 
the  way  has  become  foundrous,  ^^so  as  the  plaintiff  can  not 
go."  Lord  Coke's  conclusion  la,  **he  shall  not  have  an  action 
upon  his  case;  and  this  the  law  provides  for  avoiding  of  mul- 
tiplicity of  suit." 

For  if  the  the  plaintiffs  may  recover,  no  one  whose  business 
frails  him  upon  Vine  street  can  be  denied  an  action.  The 
individual  who  aas  need  to  use  the  street  but  once  may  suffer; 
it  lA  true,  much  less  than  the  plai:^tiffs.  but  the  difference  is 
only  in  degree;  and  a  larger  number  of  citizens  must^and  he 
may  suffer  more. 

For  it  will  be  remembered  that  the  business  of  an  omni- 
bus plying  between  a  city  and  suburbs  is  mainly  at  the 
terminus  and  rilaces  near  them.  The  custom  derived  from 
the  residents  of  any  particular  square  of  streets  of  the  line 
is  comparatively  small,  and  when  the  carnages  are  diverted 
from  their  usual  route,  a  short  walk  will  bring  a  passenger 
to  them.  On  the  other  hand,  there  are  numerous  occupa- 
tions which  find  permanent  custom  from  house  to  house, 
through  the  streets  of  a  city.  Thus  the  argument  in  favor  of 
the  right  of  the  plaintiffs  to  sue,  applies  with  far  greater  force 
to  every  owner  of  a  milk.  Ice,  or  beer  wagon,  to  bakers,  and 
dealers  in  coal  and  charcoal.  These  have  the  regular  customers 
in  which  daily  supply  they  find  profit. 

Another  large  class  of  citizens,  who  might  sue  with  as 
much  propriety  as  the  plaintiffs,  are  the  owners  of  drays 
and  express  wagons  employed  in  the  neighborhood  of  a  street 
which  may  be  allowed  to  become  foundrous.  If  obliged  to 
take  a  circuitous  route,  they  are  as  much  (in  kind,  perhaps, 
not  always  to  the  same  extent)  impeded  and  inconvenienced 
in  the  lawful  prosecution  of  their  business  as  the  plaintiffs 
Indeed,  cases  can  easily  be  conceived   where  a  far  greater 
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iDJury  would  ensue.      As  if  a  square  in  the  business  portion 
of  a  city  should  become  impassable. 

The  right  to  recover  for  such  ordinary  delay  and  inconve- 
nience as  every  traveler  upon  the  road  is  put  to,  in  conse- 
quence of  the  nuisance,  does  not,  in  our  judgment,  exist  on 
behalf  of  an  individual.  But  if  it  did,  the  plaintiffs  are  not 
necessarily  entitled  to  judgment  in  the  case,  for  in  the  part 
of  tlie  case  we  are  now  examining,  they  aver  no  other  loss 
than  of  custom.  They  say  they  are  forced  to  abandon  their 
custom-route,  and  seek  their  termini  by  other — they  do  not 
Bay  by  longer  route. 

If  Pierce  v.  Dart,  and  Pittsburg  v.  Scott,  be  law,  it  does  not 
follow  that  in  such  cases  there  can  be  a  recovery  beyond  the 
proximate  consequence  of  the  nuisance.  In  both  these  cases 
the  courts  deciding  them,  treat  the  damages  as  limited  to  the 
value  of  the  immediate  outlay  of  time  and  labor.  So  in  Hart 
V.  Bassett,  the  additional  labor  of  the  servants  and  cattle  of 
the  plaintiff,  in  going  a  longer  and  more  circuitous  route,  was 
treated  as  the  measure  of  damages. 

In  a  case  of  nuisance.  City  of  Dayton  v.  Pease,  4  Ohio  St. 
100,  the  court  say,  "the  damages  to  be  recovered  against  the 
corporation  must  be  the  immediate,  natural,  and  necessary  re- 
sult of  the  negligence  or  want  of  skill  complained  of." 

In  a  somewhat  similar  ca«e,  Piatt  Evans  v.  The  City  of  Cin- 
cinnati, 5  Ohio  St.  603,  the  rule  is  stated  in  these  terms.  The 
recovery,  say  the  court,  is  limited  in  the  absence  of  fraud  or 
malice  "to  the  natural  and  proximate  consequences  of  the 
illegal  act.  These,  it  is  fairly  presumed,  the  party  com- 
mitting the  Injury,  in  good  faith,  or  under  a  claim  of  right, 
may  foresee,  and  expects  to  compensate,  should  he  be  found 
in  the  wTong.  But  the  principle  necessarily  excludes  all 
those  consequences  of  the  act  which  are  remote  and  indirect, 
and  all  investigation  of  losses  which  are  purely  speculative." 
And  such  was  held  to  be  the  character  of  the  loss  of  the 
profits  of  trade,  while  the  plaintiff's  store  was  closed  in  con- 
sequence of    the  city's  having,    without   right,   and    with    a 
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strong  hand,  taken  possession  and  cut  off  the  front  of  his  store 
for  the  purpose  of  widening  the  street. 

Upon  the  same  principle,  the  supreme  court  of  Vermont,  in 
Baxter  v.  Winooski  Turnpike  do.,  refused  to  allow  damages  re- 
sulting from  the  plaintiffs  not  using  the  road  at  all,  on  account 
of  its  bad  condition,  for  they  were  purely  hypothetical. 

Whether  the  loss  of  profits  is  a  proximate  or  remote  con- 
sequence of  a  public  nuisance,  depends  upon  circumstances* 
Where  a  trade  is  carried  on  in  a  fixed  locality,  he  who  estab- 
lishes or  permits  a  nuisance  in  the  neighborhood,  may  be  held 
to  have  contemplated  this  species  of  injury,  and  it  is^ 
perhaps,  no  more  than  right  that  be  should  answer  for  it. 
The  houses  on  a  business  street  are  intended  primarily  for 
trade,  and  the  loss  of  their  use  for  this  purpose  is  an  imme- 
diate consequence  of  an  obstruction  to  the  street.  The 
owner  or  occupant  has  the  right  to  the  free  use  of  the  street 
for  access  to  them. 

But  the  traveler  in  the  highway  occupies  a  different  posi- 
tion. His  right  is  to  the  use  of  the  street  for  travel.  His 
traffic  is  incidental  to  his  right  of  passage  merely.  .And  he 
may  or  he  may  not  suffer  injury  from  an  obstruction.  There- 
fore, the  wrongdoer  has  not  the  loss  of  his  traffic  in  contempla- 
tion, and  is  not  bound  to  make  it  good,  but  only  the  immediate 
loss,  the  risk  of  which  he  takes. 

The  owner  of  adjacent  real  property  can  not  avoid  the  loss. 
The  traveler  may.  Hence  a  distinction  has  grown  up,  which 
is  well  stated  In  Wetmore  v.  Story.  22  Barb.  414. 
This  was  a  bill  to  enjoin  the  construction  of  the  Ninth 
Avenue  Railroad  through  Greenwich  street,  in  New  York  city, 
filed  by  an  owner  of  adjacent  property.  The  court  found 
sufficient  special  damage  to  sustain  the  action  in  the  certainty 
of  injury.  Mr.  Justice  Strong,  in  deciding  the  case,  said  that 
the  owners  of  real  estate  abutting  on  the  street  might  main- 
tain a  bill  to  enjoin,  because  it  was  certain  that  they  would 
sustain  special  injury  by  the  obstruction  to  their  stores,  but 
a  traveler  could  not  because  he  apprehended  danger,  even  !f 
it  were  imminent,  as  where  a  ditch  Is  dug  in  the  highway 
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near  one's  house.  There  it  would  be  imminent,  not  certain, 
and  it  would  be  one  which  he  would  share  with  the  traveling 
public,  and  would  extend  no  further  than  to  what  might  be 
incurred  in  the  use  of  the  street  simply  as  a  passage,  and  the 
greater  probability  or  extent  of  the  apprehended  injury  by 
reason  of  propinquity,  would  not  change  its  character  from  ' 
public  to  private. 

The  same  distinction  is  shown  bv  the  case  of  Smith  v.  The 
City  of  Boston.  There  it  was  held  that  loss  of  tenants  would 
confltitute  special  damage,  for  which  a  recovery  might  be 
had,  if  the  nuisance  consisted  in  the  obstruction  of  the  street 
on  which  the  plaintiff's  land  abutted,  but  not  where  a 
neighboring  street  wafi  closed.  For,  in  respect  of  the  former, 
the  plaintiff  has  a  peculiar  private  right  growing  out  of  his 
ownership  of  abutting  land;  a  right  to  leave  the  street  open, 
so  that  there  may  be  access  to  the  realty.  And  if  it  is  not 
open  that  access  is  destroyed,  and  loss  of  rent  or  trade  is  the 
immediate  consequence.  But  in  respect  of  the  latter, 
bis  right  does  not  grow  out  of  his  realty,  but  is  that 
of  a  traveler  or  passer  merely.  And  the  law,  therefore,  does 
not  inquire  into  his  losses  as  property  owner,  but  only  qb 
traveler. 

The  distinction  is  between  injuries  to  those  rights  which 
are  primary,  and  those  which  are  incidental  merely.  The 
property  holder's  right  to  free  access  to  or  from  his  store  is  a 
primary  right;  the  traveler's  right  to  free  passage  is  similar. 
The  consequences  resulting  to  the  one  may  consist  directly 
and  immediately  in  loss  of  profits;  to  the  other,  the  direct  and 
immediate  damage  does  not  extend  beyond  a  loss  of 
time  and  convenience.  The  loss  of  trade  is  remote  and  in- 
cidental. 

A  physician,  hurrying  to  a  patent,  meets  an  unexpected  ob- 
stacle in  the  shape  of  a  public  nuisance  obstructing  the  street. 
He  seeka  his  terminus  by  a  circuitous  route,  and  finds  him- 
self a  few  minutes  too  late;  his  place  has  been  taken  at  the 
bedside  by  a  rival,  and  he  has  lost  valuable  practice.      Was 
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It  ever  in  the  contemplation  of  the  law  that  recovery  should 
be  permitted  in  such  a  case'/ 

Lord  Holt  puts  this  well  in  Pain  v.  Patrick:  ''If  a  high- 
way be  so  stopped  that  that  a  man  is  delayed  in  his  journey 
a  little  while,  or  some  important  affair  neglected,  this  is  not 
such  a  special  damage  for  which  an  action  on  the  case  will 
lie." 

For  the  attending  to  the  important  affair  is  not,  in  legal  con- 
templation, with  reference  to  use  of  the  street,  the  principal 
but  only  the  incidental  business  of  the  individual.  It  may  be 
the  case  of  his  using  the  street,  but  it  is  the  use 
itself  of  the  street  that  the  injury  here  effects,  not 
the  reason  for  its  use,  otherwise  the  value  of  the  use,  instead  of 
being  fixed  or  certain,  depends  upon  the  reason  for  use,  and 
varies  with  the  circumstances  of  each  passer,  and  the  question 
in  each  ca.se  would  be,  not  how  much  time  was  lost,  or  how 
much  expense  incurred,  but  what  occasion  had  the  plaintiff 
to  use  the  street  at  all?  and  it  would  be  a  good  defense  to 
show  that  he  was  improperly  or*  unprofitably  employed,  if  such 
were  the  rule. 

Nor  does  it  effect  the  result  that  the  trade  injured  is  one 
habitually  carried  on  in  the  street.  Frequency  of  contact 
with  a  nuisance  can  not  make  that  special  damage  which  is 
not  in  the  single  instance.  The  principle  which  governs 
both  cases  is  the  same.  Re  who  once  loses  a  large  sum  by 
being  delayed  from  a  profitable  appointment,  is  as  much  en- 
titled to  recover  as  one  who  often  loses  small  sums  by  being 
unable  to  reach  his  customers. 

It  may  perhaps  be  said  that  a  licensed  omnibus  route  is  a 
shop  in  the  street,  permitted  by  public  authority,  certain  to 
be  injured  by  such  a  nuisance,  which  the  wrongdoer  must  have 
in  mind,  and  the  risks  of  injury  to  which  he  takes.  As  far 
ns  this  argument  looks  to  the  license  for  support,  it  is  not 
tenable,  simply  because  as  there  is  no  power  in  the  char- 
ter to  license  routes  as  such,  the  omnibus  haa  no  higher  or 
greater  privilege  in  the  street  than  any  other  carriage.  And 
this  privilege,  as   already  stated,  is   primarily    to   pass    and 
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repass  the  immediate  injury  to  which  from  an  obstruction 
ia  delay,  and  incidentally  to  trade  (so  far  as  this  trade  is  not 
Incompatible  with  the  free  passage  of  others  and  their  inci- 
dental right  to  trade),  the  proximate  Injury  to  the  incidental 
rij^bt,  or  the  remote  or  distant  injury  to  the  primary  right,  be- 
ing loss  of  profit. 

For  thesQ  reasons,  we  are  of  opinion  the  plaintiffs  are  not 
entitled  to  recover  for  either  of  the  descriptions  of  special  dam- 
age alleged.    The  one  might  have  been  avoided.    The  other 
IB  a  remote  consequence  of  the  injury.       The  demurrer  was 
therefore  well  taken,  and  there  is  no  error  in  the  record. 

Spencer  &  Storer,  J.  J.,  concurred. 

Judgment  affirmed. 


Hazard  Powder  Co.  v.  Loomis  &  Campbkll  et  al. 

(No.  6,872.) 

1.  An  estate  for  years,  created  by  a  \esse  granting  a  privilege  ot  pur- 
chase  in  fee,  is  merely  a  chattel  Interest. 

2.  Such  chattel  interest  becomes  subject  to  the  lien  ot  a  judgment, 
only  from  the  time  of  levy  and  seizure  In  execution. 

3.  As  between  mechanic  Hens  the  law  allows  no  priority,  but  where 
a  mortgage  or  other  lien  takes  effect  after  the  commencement  of 
one  or   more   mechanics'    liens,    but   before   the   commencement  of 

•    others,  the  latter  must  be  postponed  to  the  mortgage  lien. 

4.  Where  a  builder  or  material-man  has  begun  to  furnish  work  or 
materials,  toward  the  erection  or  repair  of  a  building,  without  an> 
agreement  as  to  the  amount  of  material  or  duration  of  his  employ- 
ment, but  under  a  reasonable  expectation  that  further  work  or  ma- 
terial will  be  required  of  him  to  Anish  the  undertaking,  and  he  Is 
afterward  called  upon,  from  time  to  time,  to  furnish  the  same  until 
the  building  is  completed,  he  is  entitled  to  his  lien,  as  though  acting 
under  an  original  contract  for  the  entire  labor  or  materlai  so  furn- 
ished. 

5.  In  such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or  Judtf- 
ment  lien  intervening  during  the  erection  of  the  building,  unless  lie 
had  actual  notice  of  the  existence  of  such  mortgage  or  Judgment. 
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6.  Two  distinct  accounts  of  a  material-man  can  not  be  tacked  together 
to  make  a  continuous  account;  the  lien  for  each  account  must  be 
taken  within  the  four  months  prescribed  by  the  statute. 

Special  I'mhm — i)d  DiotiOD  to  distribute  the  proceeds  of 
sale. 

Id  this  case,  a  eale  of  mortgaged  premises  having  been  made, 
and  the  proceeds  in  part  applied  to  the  payment  of  costs,  and 
of  the  piaintifTs'  claim,  a  surplus  remained  of  some  |1,^50,  to 
be  distributed  among  other  claimants. 

The  premises  sold  consisted  of  a  lot  of  la<id  with  the 
improvements  thereon,  on  the  south  side  of  Third  street, 
between  Race  and  Elm  streets,  held  by  Loomis  &  Campbell, 
under  a  lease  from  Nathaniel  Wright,  ^dated  February  13, 
A.  D.  1850,  for  a  term  of  fourteen  years  from  date,  at  an 
annuaJ  rent  of  §225,  with  the  privilege  of  removing  any  im- 
provements made  thereon  ^ during  the  term  by  the  lessees, 
and  of  purchasing  the  premises  in  fee,  by  the  payment  of 
?28,:i33.33  within  the  term.  In  April,  1856,  the  Eagle  Bank 
f)f  Rochester  obtained  a  judgment  against  (Loomis  &  Camp- 
bell for  the  sum  of  11,181.64,  which  was  not  levied  upon  the 
premises. 

On  the  5th  of  June,  1856.  Loomis,  in  whose  name  the 
title  wa.s  vested  (though  for  the  benefit  of  Campbell  as  well), 
executed  a  mortgage  in  favor  of  Elizabeth  Smith,  wife  of 
one  of  the  defendants,  to  secure  the  payment  of  three  notes 
executed  by  Loomis  &  Campbell  in  her  favor,  amounting  in 
the  aggregate  to  $3,087.16,  all  of  which  had  matured  by  thfe 
3d  day  of  September  following.  This  mortgage  was  not  put 
on  record  until  the  7th  day  of  November.  1856. 

Meanwhile,  Loomis  &  Campbell  commenced  an  improvement 
on  the  lot  by  the  erection  of  a  wine  house,  for  the  storage  and 
sale  of  wines,  liquors,  etc. 

I.  The  stone  work  and  materials  for  the  cellar  were  fur- 
nished by  Wm.  Stevenson,  under  a  verbal  agreement  made 
with  Txiomis  it  Campbell  through  Loomis.  It  waa  com- 
menced  on  September  25  18n6  and  is  alleged  to  have  been 
finished  on  the  lOth  April,  1857.     On  the  11th  day  of  April 


546  SUPERIOK  COURT  OF  CINCINNATI 


Hazard  Powder  Co.  v.  Loomls  &  Campbell  et  aL 


1857,  Stevenson  filed  an  attested  copy  of  his  account  with  the 
recorder  of  the  county,  for  the  purpose  of  taking  a  lien  upoo 
the  building  in  amount  of  J529.39. 

II.  The  iron  work  and  materials  therefor  were  furnished 
hy  N.  T.  Horton,  from  time  to  time,  as  they  were  ordered, 
upon  a  running  account,  commencing  Sept.  28,  1856,  and 
ending  Feb.  9,  1857.  There  was  no  exgress  contract  between 
the  parties  as  to  this  work.  But  the  work  was  ordered  for 
the  house  and  done  upon  it,  upon  an  understanding  between 
the  parties  from  the  beginning  that  it  was  to  be  done  for 
that  purpose.  On  the  17th  daj  of  April,  1857,  Horton  filed 
an  attested  copj  of  his  account,  amounting  to  $920.31,  with 
the  recorder,  for  the  purpose  of  taking  a  lien,  etc. 

III.  Lumber  was  furnished  for  the  building  by  Creightoo 
&  Fairchild,  Creighton  &  Dudley,  and  Robert  Creighton,  all 
of  whom  were  represented  in  the  matter  by  Robert  Creighton 
in  person.  Before  they  commenced  the  delivery  of  any 
lumber.  Creighton  was  called  upon  by  Mr.  McCullow 
<who  was  superintendent  of  the  work,  and  authorized  to 
make  engagements  for  it),  and  by  Mr.  Loomis,  personally, 
to  furnish  lumber  for  the  building,  and  agreed  to  supply  all 
that  should  be  wanted,  payment  to  be  made  on  Ist  of  April. 
1857.  In  the  making  of  this  arrangement.  Creighton  was 
spoken  to  personally  to  furnish  the  lumber,  no  regard  being 
had  to  the  several  6rms.  He  opened  three  accounts  with 
Loomis  A  Campbell;  one  in  the  name  of  Creighton  &  Dudley, 
cftie  in  the  name  of  Creighton  &  Fairchild,  and  one  in  his 
individual  name.  This  was  done  because  each  of  these  was 
^J^gaged  in  distinct  branches  of  the  lumber  business,  as  to 
which  supplies  were  wanted. 

The  accounts  of  Creighton  &  Fairchild,  and  Creighton  & 
Dudley,  commenced  simultaneously  on  the  8th  Sept.,  1856; 
that  of  Creighton  individually  on  the  17th  Nov.,  1856,  the 
last  item  in  the  accounts  of  each  bearing  date  the  15th  Feb,, 
1857. 

Creighton,  on  behalf  of  raoh  of  these  claimants,  filed  dult 
attested  copies  of  their  accounts  with  the  recorder,  for  the 


JUNE  TERM,  1859.  547 


Hazard  Powder  Co.  v.  Loomls  &  Campbell  et  al. 


purpose  of  taking  liens  in  tbeir  behalf,  on  the  8th  of  Maj, 
1857. 

Creighton  &  Pairchild's  account  was  $527.97;  Creighton  & 
Dudley's,  $396.57;  and  Creighton's  individual  account,  $538.50; 
total,  $1,462.98. 

Mills  &  Hoadlj,  for  plaintiff. 

D.  Thew  Wright,  for  the  Eagle  Bank  of  Rochester. 

Johnston  &  Carroll,  for  Stevenson. 

Lincoln,  Smith  &  Wamock,  for  Elizabeth  Smitk. 

Ben.  J.  Elorton,  for  admr's  of  Horton. 

Bates  &  Scarborough,  for  Creighton  et  al. 

Spbncbr,  J.  The  Eagle  Bank  of  Rochester  claims  to  have 
the  first  lien  upon  the  fund  bv  virtue  of  its  Judgment  rendered 
in  April,  1856.  No  levy  was  made  upon  the  premises  under 
this  judgment,  and  the  claim  has  no  other  foundation  than 
the  mere  force  of  the  judgment.  Section  421  of  the  Code  pro- 
vides ''that  the  lands  and  tene^meuts  of  the  debtor  within 
the  county,  etc.,  shall  be  bound  for  the  satisfax!tion  thereof 
from  the  first  day  of  the  term  at  which  judgment  is 
rendered." 

Since  the  case.  Lessee  of  Bisbee's  v.  Hall,  3  Ohio,  449,  leaAet 
for  years  (not  perpetual)  have  been  regarded  as  chattels  merely, 
liable  to  be  seized  and  sold  on  execution  as  such,  not  as  lands 
and  tenements,  within  the  above  provision. 

By  section  421  of  the  Code,  it  is  provided  that  chattels 
shall  be  bound  from  the  time  when  seized  in  execution.  It 
is  claimed,  however,  on  the  part  of  the  Bank,  that  the  clause 
in  this  lease,  securing  to  the  lessees  the  privilege  of  purchase 
within  the  term,  at  a  givrr  price,  alters  Its  character  in  this 
respect,  and  renders  It  liable  only  to  be  taken  as  land-  Thi?* 
principle  do^s  not  per  gc  alter  the  nature  of  the  estate,  nor 
enlarge  the    nterest  of  the  lessee.     It  is  not  a  contract  for 
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purchase,  bj  which  both  parties  are  bound,  but  a  mere  privi 
lege  on  the  part  of  the  lessee,  creating  no  estate  or  interest 
in  the  land,  until  availed  of  by  payment  or  trader  of  the 
price. 

It  does  not  present  a  case,  therefore,  analogous  to  that  of 
A  contract  of  purchase,  where  the  contemplated  purchaser 
enters  into  possession  before  purchase  money  paid.  There, 
the  possession  Is  referred  directly  to  the  contract,  and  is  sup- 
posed to  be  co-extensive  with  the  estate  to  be  acquired  under 
the  contract.  There,  possessory  interest,  as  such,  reprejsents 
an  estate,  and,  if  sold  at  all,  must  be  sold  as  represented  by 
the  contract — t.  c.  as  a  fee,  or  for  life,  or  for  years,  as  the 
contract  calls  for.  But  in  the  case  of  a  lease,  possession  is 
taken,  solely  with  regard  to  the  term  granted;  ft  is  properly 
referable  to  that  only,  and  must  terminate  with  tlie  ezpiratioii 
of  the  term;  not  until  the  privilege  of  purchase  is  complied 
with,  can  the  tenant  claim  any  other  greater  estate  than  that 
granted  by  the  term,  and  consequently  his  right  of  possession 
is  no  greater  than  that  of  the  term  itself. 

The  cases>  therefore,  which  faror  the  doctrine,  that  a  po*- 
sessary  interest  in  lands,  accompanied  by  a  contract  of  pur- 
chase in  fee,  may  be  sold  on  execution  blh  land,  and  so  as  to 
convey  the  interest  under  the  contract,  do  not  apply  to  a 
possession  secured  for  a  term  ot  year^  certain,  and  no 
longer. 

The  claim,  thereforsj  ot  the  Eagle  Bank  is  disallowed. 

2.  The  second  claim  te  be  considered,  is  that  of  Mrs. 
Bmith.  under  her  mortgag«^  It  bears  date  January  6th,  and 
as  against  Loomls  &  Campbell  takes  effect  from  deliyery; 
but  as  to  other  incumbrances,  it  only  takes  effect  from  the 
date  of  its  record,  which  was  Nov,  7th,  1856.  If  other 
incumbrances  havn  not  intervened  between  January  and 
November,  it  is  entitled  to  the  whole  of  this  fund.  This  ren 
ders  it  necessary  to  consider  the  state  of  the  other  claims. 
All  of  which  are  founded  upon  the  mechanics'  lien  law.  2 
Curwen,  964.  The  provlslou>  ot  which  are  substajitially  ''that 
any  person  who  shali  perform  labor  or  furnish  materials,  etc.. 
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for  erecting  or  repairiitg  any  house  or  other  building,  or  appur- 
tenance, by  virtue  of  a  contract  or  agreement  with  the  owner 
thereof,  shall  have  a  lien,  to  secure  the  same,  ".pen  such  house 
or  other  building,  or  appurtenance,  and  the  l;>t  of  land  on 
which  the  same  shall  stand.*' 

2-  ''That  any  person  entitled  to  such  lien  shall  make  an 
account  in  writing  of  the  items  of  labor,  materials,  etc.  fur- 
nished; and  after  making  oath  thereto  within  four  months 
from  the  time  of  performing  such  labor  or  furnishing  such 
materials,  shall  file  the  same  in  the  recorder's  ofiBce,  etc., 
who  shall  record  the  same,  and  said  account  shall,  from  the 
commencement  of  such  labor,  or  furnishing  such  materials, 
and  for  two  years  after  the  completion  of  such  labor,  or 
furnishing  such  materials,  operate  as  a  lien  on  such  buildiu;jrs. 
etc.,  and  the  lots  on  which  they  stand.  If  furnished  on  a 
written  contract,  a  copy  of  such  contract  shall  be  filed  with 

8aid  account." 

3.  That  such  lien  shall  not  "interfere  with  the  prior  bona  fid^. 
liens  on  grounds  on  which  such  building  shall  be  erected,  if 
a  fixture." 

In  the  construction  put  upon  this  law  by  the  supreme 
court  in  the  case  of  Choteau,  et  al,  v.  Thompson,  et  al.,  2 
Ohio  St.  114,  it  was  held,  that  although  as  to  other  parties, 
liens  properly  taken  had  effect  from  the  commencement  of 
the  work,  et'c;  yet,  as  between  the  lien  holders  themselves, 
the  law  allows  no  priority,  but  protects  all  alike.  As  a  con- 
sequence of  this,  where  a  mortgage  or  other  lien  takes  effocr 
after  the  commencement  of  one  or  more  building  liens,  but 
before  the  commencement  of  others,  the  latter  must  be  post- 
poned to  the  mortgage,  etc.,  and  with  it  to  the  other  build- 
ing liens,  while  the  former  only  are  required  to  submit  to  ao 
equal  distribution,  (lb,  129).  The  result  is,  that  Robert 
Credghton's  claim  being  for  materials  wholly  furnished  after 
the  7th  November  (when  the  mortgage  of  Mrs.  Smith 
went  into  full  efl'ect  by  the  record),  must  be  postponed  to  tlie 
mortpaffe  and  the  other  claims,  in  distribution,  and  so  nothing 
18  lf»ft  for  it.  • 
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The  next  claim  we  propose  to  consider,  is  tliat  whicU 
arises  upon  the  account  of  N.  T.  Horton,  That  account 
commences  on  the  28th  September,  1856,  and  continues  by 
items  closelj  connected,  until  the  Slst  day  of  December, 
1856,  when  the  whole  amounted  to  $922  41.  The  items 
after  that  are  small,  extending  up  to  February  9,  1857,  and 
amounting  to  only  $16.  The  balance  claimed  is  only  $920 
31,  and  therefore  it  is  needless  to  consider  of  these  latter 
items.  Assuming  the  account  with  this  building  to  be  fully 
closed  by  the  31  st  December,  1856.  The  lien  taken  on  the 
17th  April  following,  was  within  the  four  months  allowi'd 
by  law,  for  the  termination  of  the  account,  and  therefore 
properly  chargeable  upon  the  premises  from  the  28th  Sept., 
the  commencement  of  his  account. 

It  is  claimed,   however,  on  the  part  of  Mrs.  Smith,  that 
Horton's  account  was  not  the  result  of  any  express  contract 
between  him  and  Loomis  .&  Campbell,  for  the  furnishing  of 
this  iron  work.     But  that  the  work  was  furnished  from  time 
to  time,  only  as  it  wae  ordered  or  called  for;  that  he  had  no 
written  contract  for  furnishing  this  work  and  materials  for 
the  whole  building,  but  that  ho  might  have  stopped  at  any 
time;  and   that,  therefore,  at  all  events,  all   work,  etc.   fur 
nished  by  him  after  the  7th  November,  must  be  regarded  as 
furnished  upon  a  contract  or  contracts  entered  into  after  that 
date,  and  so  postponed  to  the  mortgage.        And,  forasmuch 
as  the  account  was  not  filed  for  record  within  four  months 
of  the  last  item  prior  to  the  7th  November,  it  was  not  filed 
within    the   time    prescribed    for   taking   a    lien,   and    mufit. 
therefore,  be  wholly  rejected  as  against  the  mortgage.     This 
view  of  the  case  depends  upon  one  of  two,  or  perhaps  thret* 
hypotheses : 

1.  Either  that  the  furnishing  of  work  upon  an  order,  does 
not  amount  to  a  contract  between  the  party  and  the  owner, 
in  respect  to  the  building  or  repairing  of  the  house:  or  2d. 
That  every  item  furnished  upon  such  order  or  orders,  must 
be  regarded  as  an  independent  contract,  for  which  liens 
must  be  separately  taken,  in  order  that  all  may  be  protected; 
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or  thirdly:  Where  a  party  is  under  do  engagement  to  fur- 
nish any  given  quantity  of  materials  or  labor,  but  such  only 
as  may  be  ordered,  or  such  only  as  he  may  choose,  any  ma- 
terials or  labor  furnished  by  him,  in  pursuance  of  such 
arrangement,  after  an  incumbrance  has  been  put  upon  the 
property,  of  which  he  has  no  actual,  but  constructive  notice 
(arising  from  the  mere  record  of  the  mortgage),  are  furnished 
at  his  peril,  and  can  not  fasten  as  a  continuing  lien  upon  the 
property. 

The  first  of  these  hypotheses  can  certainly  claim  but  little 
consideration.  All  that  the  law  requires  is,  that  the  work, 
etc.  should  be  furnished  under  a  contract  with  the  owner 
for  the  building.  This  contract  need  not  be  express,  it 
may  be  implied  from  the  acts  of  the  parties.  "A  tacit  un- 
derstanding (say  the  court,  2  Ohio  St.  125)  may  be  as  good 
as  an  express  one-"  Where  work  is  ordered  for  a  building, 
and  is  done  to  the  building,  the  law  raises  a  pronrise  to  pay 
for  It,  and  so  there  is  a  complete  contract  between  the  party 
ordering  and  him  performing. 

The  second  hypothesis  is  equally  untenable,  as  applicable 
to  the  present  case.     Where  work,  distinct  in  its  nature,  is 
performed  at  different  times,  the  law  supposes  it  performed 
under  distinct  engagements,  as  where  the  work  at  one  time 
is  for  building,  and  at  another  for  repairing.     So,  where  two 
distinct  contracts  are  in  fact  made,  as  (in  a  case  like  this) 
distinct  contracts  for  different  parts  of  the  work,  the  work 
done  under  each  contract  must   be  considered  as  entire  of 
itself.     But  when  work,  etc.  is  done  or  furnished,  all  goine 
to  the  same  general  purpose,  as  the  building  of  a  house,  or 
any  of  its  parts,  though  such  work,  etc.,  be  ordered  and  done, 
at  different  times,  yet,  if  the  several  parts  form  an  entire 
whole,  or  are  so  connected  together  as  to  show  that  the  par- 
ties had  it  !n  contemplation  that  the  whole  should  form  but 
one.    and    not    distinct    matters    of    settlement,    the    whole 
account  must  be  treated  as  a  unit,  or  as  being  but  a  single 
contract.     And    this  I    understand    to    be    the   doctrine   laid 
down   in  the  fifth   proposition   of  the  Choteau   case,  already 
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quoted  (2  Ohio  St.  126).    Now  it  clearly  appears  here,  that 
although  Horton   made  no  express  contract   to  furnish   all 
the  material  and  workmanship  that   might   be  required   in 
his  line  for  the  building  of  this  house,  yet  that,  such  as  wab 
ordered  and  furnished  from  time  to  time,  was  so  furnished 
on  an   understanding  between  the  parties,  that  the   whole, 
when   finished,   should   constitute   but   one   job,    or    furnish 
matter  for  but  one  settlement,  and  not  that  each  item  was  to 
be  settled  for  separately.    Horton  knew  that  the  house  was 
being  built,  that  as  each  item  was  finished,  more  would  be 
wanted   until  the  building   was  completed;  items  were  fur 
nished  from  day   to  day  and   from   week  to   week   in  small 
sums,  separately  considered,  but  in  three  months  amounting; 
in  all  to  1900.     It  never  would  have  entered  into  the  mind  of 
either    party    (or    of    the  superintendent,   Mr.    McCulloagh). 
that  all  these  items  were  furnished  under  distinct  and  inde 
pendent  contracts. 

•S.  The  third  hypothesis  is,  perhaps,  more  difficult  to  dis- 
pose of. 

The  law  provides  that  when   work  is  done,  etc.,   under  a 
contract  with  the  owner,  the  party  performing  such   work, 
etc.,  shall   have  a  lien  upon  the  building,  etc..  and   lot   ou 
which  the  same  is  erected  from  the  commencement  of  the 
work,  etc.    So  that  when  the  work  ia»  once  commenced,  the 
lien  attaches  for  all  further  work  done  under  the  contract. 
as  from  the  beginning  thereof.     But  the  law  also  declares, 
that  such  liens  shall  not  interfere  with  prior  bon^i  fide  liens 
If  the  work  be  done  under  a  contract  which  is  entire,  i-  e.. 
under  a  contract  for  the  performance  of  the  whole  work,  it 
would  seem  to  be  plain  that  when   the   work  is  once  com 
menced,  the  lien  has  in  like  manner  attached  upon  the  prop 
erty  for  the  whole  amount  of  materials  or  labor  to  be  fur- 
nished; of  which  a  subsequent  incumbrancer  is  bound  to  take 
notice,  and  he  can  not  interrupt  the  contract,  or  Intercept  the 
lien    by  interposing  such   incumbrance,   between   the   begin 
ning   and   termination   of   the    work.     In   such    case    the   tn 
cumbrance   must    be   postponed   to   the   lien   for   the   entlr* 
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work,  etc.  The  lien  may  be  said  to  enter  into  and  become 
part  of  the  contract  itself,  as  though  the  owner  bad  said  to 
the  builder:  "If  you  will  perform  this  work  or  furnish  these 
material,  you  shall  have  a  lien  upon  the  premises  for  all  you 
may  do  or  furnish,  to  take  effect  from  the  commencement  of 
your  undertaking;"  of  which  contract  the  subsequent  incum- 
brancer having  notice  can  not  complain  that  any  rights  of  his 
are  violated  by  its  full  performance. 

When  there  is  no  obligation  on  the  part  of  the  contractor 
to    furnish    any    given    amount    of   labor   or    material,    and 
he  may  cease  to  supply  the  same  at  any  time,  without  any 
breach  of  obligation,  the  case  at  least  is  so  far  different,  as 
that  a  third  party,  obtaining  a  lien  upon  the  premises,  can 
n«t  be  said  to  interpose  between  the  contractor  and  owner, 
nor  to  intercept  any  rights  which  the  former  may  be  sup- 
posed to  have  bad  to  proceed  further  with  the  building.     In 
such  case,  possibly  an  incumbrancer  might  interfere,  to  pre- 
vent further  advances  of  labor  and  materials,  to  his  preju 
dice;  unless  by  so  stopping  the  work  other  contractors  are 
interfered  with.     Upon  this  point,  however,  I  am  not  called 
upon   to   express   any   opinion,   and   do    not   desire   to.     The 
real  question  is,  where  a  builder  or  material  man  has  begun 
to  furnish  work  or  material  toward  the  erection  or  repair  of 
a  building,  under  a  reasonable  expectation  that  more  will  be 
required  to  flnish  the  undertaking^  and  is  from  time  to  time 
•upplying  the  same,  can  a  third  party,  acquiring  or  perfect- 
ing a  lien.  Intercept  his,  for  the  whole  amount  of  labor  or 
materials  anbsequently  furnished,  without  actual  notice,  or  its 
equivalent  of  his  claim?     Is  the  mere  recording  of  a  mort- 
gage or  obtaining  judgment  such  an  equivalent?     It  seems 
to   me   not.     The    law    ae    to    such    a    contractor    is   equally 
efldcient  for  protectioc  in  his  just  rights,  as  to  one  who  con- 
tracts for  the  entire  work,  i  e.,  when  incorporated  with  the 
contract,  It  Is  as  though  M  had  been  said,  by  the  owner  to 
the  builder:     "You  shall  have  a  lien  upon  the  premises  for 
your  work  this  day  begun   and  such  as  in  continuation  there 
of,  you  may  hereafter  perform  upon  the  boilding.*'     As  the 
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quoted  (2  Ohio  St.  126).     Now  it  ^^.y  to  day  and  from 

although   HortOD   made  no  exr  ^i,  nor  does  good  faith 

the  material   and   worltmanBb'  ;jie  records  of  the  couiity 

Ilia  line  for  the  building  of  *  ;udgnient   or  mortgage   ha* 

ordered  and  furnished  fro*  ^,  performance  of  such  a  duty 
on  an   understanding   be  ^/g,     On  the  other  band,  while 

when    flnished,   should  /^rectioa  or  repair,  a  party  taking 

matter  for  but  one  se'  ^,^  tig  guard,  he  knows  or  is  pre- 
be  settled  for  aepar  ^^^  and  material  are  engaged,  that 
beiBg  built,  that  ^/„i  men  are  acting  upon  an  expecta 

wanted  until  tb  ./just  reward,  by  taking  a  lien  therefore. 
Dished  from  d  .  -.^^^gn  completed;  allowing  them  to  act  upon 
sums,  eepara'  ,■  Vjtbout  notice  of  his  interfering  claim,  or 
in  all  to  %^'  ,/tJili  guard,  knowing  or,  believing  that  his  owe 
either  pa  .  '.'^'^ved  by  the  improvement  made;  it  is  oot  too 
That  all  ^fMt  in  consideration  of  such  belief,  he  consents 

inna  raised  by  hie  silence  shall  be  realized, 
operate  as  a  fraud  to  defeat  them.  Such 
)f  equity  in  analogous  cases,  and  I  do  not 
not  be  applied  to  this. 

•refore.  that  the  work  done  by  Hortcm  on 
IS  done  on  a  continuing  contract,  com- 
28lb  day  of  September,  1856.  That  Tt 
I  from  tbaf  date  for  the  whole  sum  due.  and 
not  cut  off,  or  in  any  wipe  intercepted  by  the 
Smith's  mortgage  on  the  7th  of  November, 

0  I  propose  to  consider  is  that  of  William 
tone  work  done  upon  the  building.  It  ap 
nson  filed  an  attested  copy  of  his  account 
r,  on  the  lltb  day  of  April,  1S5T.     la    tb-- 

1  to  the  account  for  the  purpose  of  verify 
ed  that  aBlant  began  to  do  the  work  and 
8  about  the  25th  day  of  September,  1856, 
same  on  the  10th  day  of  April.  1857.  The 
es  not  show  any  dates  whatever,  except  a» 
to  the  lirst  Item,  is  put  the  year,  thus: 


f 
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r»         V^  ~-     

V<4^                                    ^85  perch  atone  work,  etc.,  @  2,00  970  0(i 

V*kl     ,     .:-.                o  116  feet  arching,  @  37^1  43  50 

[And  so  on,  including  deductions  until 

^  4i,    \                          balance  is  struck  as  follows:]  950  6H 

v/    **,;                          By  cash  paid  on  the  above  509  74 


'      I . 


Balance  |440  94 

Then  the  account  proceeds: 

To  35^  perch  for  area  wall  on  Union 


1857. 


street,  @  2,00  per  perch 

71  00 

To  2  arches 

3  00 

•*  paving  west  yard 

6  00 

t520  94 

Deduct,  etc.,  (total) 

11  20 

Balance  brought  over 

1509  74 

To  masons,  4  days,  @  1,75 

7  00 

"  labor,  2i  days 

2  50 

*'  stone 

2  50 

"  Gravel,  3  loads,  50  cents 

1  50 

**  hauling  dirt 

75 

'*  6  loads  sand  in  old  account 

2  40 

••  7      "      stone    " 

3  00 

Balance  due  $529  30 

The  account  itself  does  not  show  the  date  when  any  part 
of  this  work  was  finished,  except  that  the  work  on  the  cellar 
was  performed  by  the  19th  of  November,  1856,  and  the  bal- 
ance due  upon  it  ascertained.  The  next  items  in  the  account 
relate  to  the  area  and  yard,  they  amount  to  |80,00  and  so 
far  as  the  account  shows  anything  were  done  and  finished 
In  1856.  For  they  are  added  to  the  old  balance,  and  a  new 
balance  is  struck  amonnthig  to  |o09.74.  Then  the  account 
befi:?ns  afresh  as  foIlnwR: 
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1857.  To  masons  4  days,  etc.,  etc. 

Balance  due  ^29  39 

The  account  being  thus  uncertain,  the  claimant  exhibited 
proof  as  to  the  time  when  the  various  items  of  work  were 
done,  and  of  the  contract  uuder  which  the  same  was  done. 

It  is  clearij  in  evidence  that  the  first  part  of  the  account, 
up  to  the  date,  November  19,  related  to  work  done  upon  the 
i*ellar  walls.  The  second  part  of  the  account,  up  to  the  date. 
1857,  to  the  area  on  L^uion  street  and  pavement  in  the  yard; 

tile  third  part,  to  the  front  pavement  and  curbing,  and  some 

# 

Using  up  of  area. 

The  contract  between  Stevenson  and  Loomis  &  Campbell, 
as  testified  to  bj  Stevenson,  was,  that  he  was  to  do  all  the 
stone  work  required  about  the  building,  payable  one-half 
cash,  and  for  the  balance  he  was  to  take  their  notes;  of  course, 
notes  could  not  be  i-equired  until  the  work  was  finished-  This 
contract,  he  says,  was  made  in  the  presence  of  M'Cullough 
and  Loomis  both;  M'Cullough  testified  that  the  only  contract 
with  Stevenson  was,  that  he  was  to  do  the  cellar  work,  and 
work  on  the  area  upon  Union  street,  at  $2  per  perch; 
Loomis  testifies  to  the  same  thing;  Campbell  testifies  that 
Stevenson's  contract  was  considered  finished  and  settled  fo;* 
in  January,  and  that  he  solicited  the  job  in  April  to  save  his 
right  to  a  lien.  The  clerk  of  Loomis  and  Campbell,  says 
that  Stevenson^s  work  was  considered  finished  and  settled 
for.  The  claimant's  own  account  shows  that  the  balance 
was  ascertained  before  the  last  itemjs  of  work  were  done. 
and  notes  were  given  by  Loomrs  and  Campbell  to  Steven- 
son for  the  exact  amount  due  to  Stevenson  at  that  time — a 
thing  that  could  not  have  been,  unless  the  work  had  been  so 
far  done  as  to  admit  of  measurement — and  the  proof  is,  that 
It  was  measured.  Ail  that  remained  to  be  done  was  a  little 
pointing  up,  which  occupied  a  day  and  a  half  in  the  spring. 
The  subsequent  work  was  not  done  by  the  piece,  nor  by  the 
perch,  as  was  that  done  In  the  fall  and  winter;  it  was  done 
by  the  day,  and  so  charged.    The  testimony  is  ova^helm- 
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ingy  QOtwithstanding  Stevenson  says  be  was  to  do  all  the 
work  required;  that  bis  contract  was  closed  and  settled  for 
before  the  spring  work  was  done,  and  that  the  latter  wa« 
done  under  a  new  engagement,  having  no  connection  with 
the  original  one,  and.  so  far  as  he  was  concerned,  was  per- 
formed to  enable  him  to  fasten  it  upon  the  old  account  and 
save  the  lien  for  both;  hence,  the  notes  were  asked  to  be 
returned,  the  settlement  opened  up,  and  a  new  account  made 
out  from  the  beginning,  as  a  unit  In  mj  opinion,  there  wap 
no  such  connection  between  these  acconnts,  as  to  authorize 
a  lien  to  be  taken  for  the  whole.  Id  other  word*,  the  account 
is  not  entire,  but  several:  and  can  not  properly  be  treated  a» 
a  continuing  running  account. 

Now,  the  weight  of  tesninony  shows  that  in  fact  nothing 
remained  to  be  done  of  tbe  original  job,  other  than  pointing 
up — and  even  by  the  claimant's  testimony,  nothing  but  the 
pointing  up  of  the  cellar,  and  some  refilling  of  area,  to  accom- 
modate the  new  pavement,  which  was  laid  down  in  boards 
originally,  remained  to  be  done. 

All  this  work  had  been  settled  for  in  January.  It 
had  been  settled  for  as  complete,  on  the  12tb  day  of  Janu- 
ary. After  its  acceptance,  by  [*oomis  &  Campbell,  the 
claimant,  to  be  entitled  to  bis  lien,  should  have  taken  it  then, 
although  the  work,  as  to  some  minor  details,  might  not  have 
been  finished.  It  should  not  lie  in  the  power  of  a  work- 
man to  leave  some  insignificant  part  of  his  work  incomplete, 
with  a  view  to  subsequently  finishing  it  up.  and  extending 
his  lien  beyond  the  time  allowed  by  law.  The  time  of  the 
finishing  up  of  a  piece  of  work,  must  be  the  time  for  which 
a  claimant's  right  to  a  settlement  is  complete.  Here  the 
parties  have  fixed  that  by  the  settlement  Itself,  and  although 
something  may  have  remained  to  be  done  on  the  part  of  th^* 
claimant,  it  would  not  **xtend  the  time  for  taking  his  lien.  All 
the  work  thus  included  In  tbe  settlement,  must  be  considered 
for  the  purposes  of  the  lien,  as  finished,  but  from  what  time? 
rertainlT  from  the  time  of  its  acceptance.  These  bills  had 
been  made  out  in  December;  no  objection  had  been  made  to 
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them.     As  to  the  first,  in  which  the  pointiDg  occurs,  it  had 
been  made  out  and  accepted  in  November,  and  the  balance 
<:arried  to  the  credit  of  Stevenson  in  the  books;  as  to  the  area 
bill,  it  had  been  made  out  in  December,  and  I  am  satisfied 
that  that  work  was  finished  by  December  1. 
This  lien  mast,  therefore,  be  postponed. 
Next    as    to    Creighton    &    Fairchild,    and    Oreighton    & 
Dudley. 

It  is  certainly  shown  in  evidence  that  the  contract  made 
with  Creighton  was  to  supply  Loomis  &  Campbell  with  lum- 
ber for  the  entire  building.  The  prices  were  agreed  upon  at 
the  beginning;  Mr.  Campbell  having  handed  the  bill  to 
Fairchild.  at  the  Columbia  yard,  who  fixed  upon  prices,  and 
then  referred  Mr.  Campbell  to  Creighton,  who  finally  made 
the  contract. 

It  is  claimed  on  the  part  of  the  mortgagee,  that  Loomis 
A  Campbell  had  no  contract  whatever  with  Creighton  &  Dudley 
or  Creighton  &  Fairchild,  their  engagements  being  made 
solely  with  Creighton. 

Now.  there  is  no  doubt,  that  Creighton  might  have  made 
out  in  his  own  individual  name  a  bill  of  all  the  lumber,  etc. 
furnished  to  Loomis  &  Campbell,  and  it  would  have  been 
better  for  him  had  he  done  so.  In  that  case,  he  might  have 
had  a  lien  for  all  the  lumber.  Since  that  furnished  on  18tb 
January  is  shown  to  have  been  furnished  on  the  wine  house 
and  from  that  date  to  the  time  o.f  filing  his  account,  is  less 
than  four  months.  So  also  all  the  items  of  bis  individual 
account,  being  connected  with  the  other  accounts,  would  have 
gone  back  to  8th  September,  and  so  saved  the  whole.  But  he 
did  not  choose  to  take  that  course  He  treated  the  accounts 
as  separate,  and  thf  y  were  so  charged. 

There  is  no  occasion  to  say,  that  there  was  no  agreement 
between  Loomis  &  Campbell  and  Creighton  ft  Fairchild,  and 
Creighton  &  Dudley.  The  accounts  were  made  out  in  that 
way,  and  rendered  to  Loomis  &  Campbell  and  acceded  to 
by  them.  This  is  sufficient  ratification  of  Oreighton's  doings, 
f^oomis  &  Campbell  by  settlement  are  estopped  from  deny 
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ing  the  severalty  of  the  contracts  and  no  one  else  can  in- 
terfere, especially  since  by  so  doing,  no  harm  is  occaBioned  to 
other  parties,  but,  as  it  results,  a  benefit. 

The  question  remaining,  then,  is,  was  the  lumber  furnished 
on  February  13,  by  Creighton  &  Dudley,  and  Creighton  & 
Fairchild,  furnished  on  account  of  the  wine  house,  and  if  so, 
was  it  furnished  on  the  original  contract,  or  was  that  contract 
at  an  end,  and  this  furnished  on  a  new  contract. 

This  case  differs  from  Stevenson's  in  this,  that  there  was  no 
settlement  between  the  parties,  or  anything  to  show  that 
Creighton  &  Dudley  knew  that  the  work  was  finished; 
they  were  not  bound  to  go  from  day  to  day  to  see  if  it  was 
finished. 

Bills  had  been  sent  in  as  usual,  according  to  Oreighton's 
statements,  but  not  with  a  view  to  settlement. 

This  lumber,  although  furnished  at  a  long  interval,  was 
furnished  doubtless  on  running  account — i.  e.,  the  accounts 
were  none  of  them  considered  closed.  It  was  thus  furnished 
on  the  original  contract,  not  on  a  new  one. 

As  to  its  being  charged  in  several  small  items  to  each  ac- 
count, even  had  the  object  of  Creighton  in  doing  so,  been 
to  extend  the  time  of  lien,  he  might  perhaps  have  done  so. 
There  is  no  evidence  of  the  first,  nor  is  that  inference  to  be* 
drawn  from  the  mere  circnmsrance  that  the  items  were 
separate;  at  this  time,  however,  there  was  no  necessity  for 
doing  so.  His  individual  account  had  items  as  late  as  Jan- 
uarv  18  to  21,  three  months  before  the  account  was  filed, 
^nd  Creighton  &  Dudley  as  late  as  March  24,  six  weeks  be 
fore  their  account  was  filed,  and  all  being  stili  within  time; 
and  if  the  mere  object  had  been  to  fasten  liens,  they  coald 
have  been  placed  to  the  oldest  account. 

It  is  claimed  that  part  of  this  lumber  was  not  used  by 
T^oomis  &  Campbell  in  the  construction  of  tli«  wine  house. 
It  \m  not  necessary  that  the  lumber  should  have  actually  gone 
into  the  house,  if  furnished  for  that  purpose,  and  misused. 
The  materialman  Is  not  bound  to  see  to  Its  application. 

The  case  is  within  the  principle  of  Beckel  v.  Petticrcw,  6  O. 
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St.  247,  viz:  "That  the  lien  extends  to  all  the  material  in 
good  faith  furnished  for  the  purpose  of  erecting  or  repairing 
a  house  in  pursuance  of  an  agreement  with  the  owner,  not- 
withstanding a  part  may  subsequently  be  otherwise  appro- 
priated, without  the  consent  of  the  party  furnishing  it." 
Decree  accordingly. 


Wm.  H.  Lape  v.  David  A.  Parvin  et  al. 

(No.  10,797.) 

Where  H.,  P.,  B.,  and  A.  contributed  each  an  equal  sum  to  be  expended 
by  H.  in  building  a  steamboat,  with  the  understanding  that  these 
sums  with  such  credit  as  he  could  obtain  would  enable  H.  to  get  her 
out.  and  that  she  should  then  be  run  in  his  name  until  ber  debts 
were  paid  out  of  her  net  earnings,  and  that  he  sbould  then  convey 
three-fourths  to  P..  B.  and  A.,  retaining  one-fourtB  himself.  Out 
that,  meanwhile,  they  should  have  no  interest  in  her.  and  there  was 
no  agreement  to  repay  the  advances  in  case  the  enterprise  failed 

.  the  transaction  constitutes  a  partnership,  from  the  beginning,  and 
P.,  B.  and  A.  are  liable  for  the  unpaid  debts  contracted  in  building  the 
boat. 

Special  Term. — This  is  an  acfion  brought  to  recover  for 
labor   and   materials   furnished    in    the    construction    of    the 
steamboat    Crescent.     There    is   but    a    single   question,    viz 
Were  the  defendants  Interested  in  the  boat  as  owners  at  the 
time  the  plaintiff's  debt  accrued. 

It  appears  that  one  Holmes,  a  steamboat  captain,  desirinp 
tc  build  a  boat,  applied  to  the  defendants.  Parvin,  Brown 
and  Anschutz.  to  join  him  in  the  enterprise.  They  declined 
to  take  anr  interest  as  owners  in  the  boat,  but  at  different 
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times  each  contributed  the  sum  of  two  theusand  dollars, 
which  was  used  iu  the  building  of  the  boat  upon  an  agree- 
ment, the  indacemexits  tb^  and  terms  of  which  seem  to  have 
been  these:  Holmes  represented  that  he  had  two  thousand 
dollars,  and  that,  with  six  thousand  more,  he  could  get  credit 
e&augh  to  get  out  the  boat,  and  that  he  could  then  earn 
imough  to  paj  off  ber  debts;  and  it  was  agreed  that  the 
boat's  papers  should  be  taken  out  in  ike  name  of  Holmes; 
that  she  should  be  run  by  him  until  her  earnings  paid  her 
debts,  and  that  he  should  then  conrey  one-fourth  of  her  to 
each  of  the  defendants,  Parvin,  Anschutz  &  Brown,  retain- 
ing the  other  fourth  himself,  they  meanwhile  te  have  no 
interest  in  her.  No  provision  was  made  for  the  payment 
et  interest  upon  these  advances,  or  the  repayment  of  the 
principal  in  case  the  boat  failed  to  earn  enough  to  pay  her 
debts.  The  boat  proved  unsuccessful,  and  Holmes 'died  before 
he  was  able  to  provide  for  such  payment. 

There  was  some  testimony  tending  to  shew  that  the  de- 
dendants  acted  as  owners,  and  allowed  themselves  to  be  held 
out  a«  sueh  to  the  public.  The  debt  sued  on,  however,  was 
contracted  en  Holmes'  statement,  that  Parvin,  Brown  A 
Anschutz  were  joint  owners  with  him. 

King  ft  Thompson,  fer  plaintiff. 

Snow  and  Bradstreet,  for  defendants. 

HoADLT,  J.  The  only  question  I  have  considered  is, 
whether  the  admitted  facts  require  the  conclusion  as  a  mat- 
ter of  law,  that  while  Holmes  was  building  the  boat,  Parvin, 
Brown  &  Anschutz  were  interested  with  him  as  partners  or 
part  owners. 

Ordinarily  owners  of  vessels  are  part  owners,  not  partners. 
They  are  not  agents  of  each,  and  (we  can  nod  bind  another 
by  expenditures  fer  the  joint  benefit,  without  express  aa- 
tbority.  But  they  may  hold  their  vessel  in  strict  partner- 
ship, and  where  they  employ  her  in  transporting  goods  and 
8« 
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passengers  for  their  mutual  profit,  thev  are  partners  in  the 
bufliness  so  transacted.  CoUjer  on  Partnership,  section  1186. 
And  where  by  agreement  a  ship  is  to  be  built  bv  several 
persons,  through  the  agency  of  one  of  them,  and  to  be  sub- 
sequently run  for  their  mutual  benefit,  the  debts  contracted 
by  the  agent  within  the  scope  of  his  authority  are  the  debts 
of  all. 

The  test  of  partnership  is  communion  of  net  profits  as  such. 
It  matters  not  that  the  dividends  of  the  profits  payable  in 
money  are  not  to  be  declared.  If  they  are  to  be  re-invested 
in  the  enterprise,  or  expended  in  improvements  upon  the 
subject  of  the  adventure,  or  in  enhancing  its  value,  the  parties 
are  still  partners.  If  the  profits  are  in  any  way  applied  to 
the  benefit  of  the  parties,  there  is  a  communion  of  profits,  and 
a  partnership  as  to  third  persons. 

In  this  case,  Holmes,  Parvin,  Brown  &  Anschutz,  each 
contributed  two  thousand  dollars  to-  the  building  of  the 
Crescent.  She  was  to  be  run  until  the  profits  of  her  busi- 
ness paid  her  debts,  and  then  each  of  these  parties  was  to 
become  the  owner  of  one-fourth,  Holmes  meanwhile  retaining 
the  legal  title  in  his  own  name. 

It  is  obvious  that  they  were  engaged  in  a  joint  adventure, 
the  profits  of  which  they  were  to  share — not  in  money,  but 
in  the  addition  to  the  value  of  the  vessel,  created  by  the  pay- 
ment of  her  debts,  and  the  removal  of  the  incumbrance  upon 
her. 

The  case  becomes  clearer  by  resorting  to  the  hypothesis 
of  success  in  that  enterprise.  Suppose  that  the  Crescent  cost 
$16,000,  one-half  advanced  by  Holmes  and  the  defendants. 
the  other-  half  being  credits  furnished  by  the  plaintiff  and 
others.  After  one  year  she  has  earned  f 8,000  net,  and  her 
debts  are  paid,  and  Holmes  conveys  to  each  of  the  defend- 
ants one-fourth.  It  is  obvious  that  for  a  capital  of  |2,000 
advanced,  each  of  the  defendants  has  become  the  owner  in 
consequence,  and  as  the  result  of  the  enterprise,  of  an  unin- 
cumbered interest  worth  f4,000,  less  the  diminution  in  value 
caused  by  a  year's  use  of   the  joint   property.     It   can  not 
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therefore  be  denied,  that  he  has  received  a  share  of  the  net 
profits  of  this  use,  and  that  in  the  business  of  the  boat,  at 
least,  each  defendant  was  interested  equally  with  Holmes. 

There  are  two  principal  indicia  of  partnership,  community 
of  profitai,  and  community  of  capital  stock.  Both  of  these 
exist  here.  Each  contributed  an  equal  sum  in  money,  each 
was  to  share,  equally  in  the  profits. 

But  it  may  be  said  that  although  it  may  result  that  the 
defendants  were  partners  in  the  running  of  the  Crescent,  by 
virtue  of  their  interest  in  her  profits,  they  are  not  necessarily 
such  in  the  boat  herself.  I  can  not  make  the  distinction. 
The  transaction  is  not  divisible.  The  boat  was  to  be  built 
tind  paid  for,  in  part  with  the  money  of  the  defendants  ad- 
vanced by  them,  in  part  with  the  money  earned  in  running 
her,  and  then  they  were  to  own  her.  The  enterprise  included 
the  building  as  well  as  the  use  of  the  boat.  It  seems  to  have 
been  an  adventure  in  which  the  ownership  of  the  boat  her- 
self unincumbered  was  to  have  been  the  very  profit  expected. 
And  the  defendants  must  be  held  to  have  been  interested 
throughout  in  law,  as  they  evidently  were  in  fact. 

The  defendants  seem  to  have  thought  that  in  this  way 
they  could  secure  the  advantages  of  an  act  of  incorporation, 
without  resort  to  legislative  authority,  and  without  subject- 
ing themselves  to  liabilities  beyond  the  loss  of  their  original 
advance.  I  know  of  no  power  competent  to  sanction  snch  a 
plan,  as  even  under  the  forms  of  a  corporation,  the  stock- 
holders in  Ohio  are  now  individually  liable  in  case  of  insolv- 
ency, in  a  sum  equal  to  their  stock. 

I  think,  therefore,  that  there  was  a  partnership  from  the 
beinning,  that  the  defendants,  equally  with  Holmes,  contri- 
buted to  the  capital  stock,  that  they  were  to  have  shared  in 
the  profits,  and  of  which  tbey  musf  bear  the  losses. 

Judgment  for  plaintiff. 
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McMicKEN,  dec'd,  et  al. 

(No.  9,848.) 

1.  The  bequest  of  an  annuity  to  A.,  in  trust  for  the  use  and  benefit  of 
his  wife  and  family  during  the  life  of  the  said  A.,  does  not  include  A. 
as  a  beneficiary,  in  the  term  family. 

2.  A  grantee  or  devisee  may  disclaim  a  grant  or  devise  whereby  the 
estate  will  descend  to  the  heir  or  pass  in  some  other  direction. 

3.  The  disclaimer  of  a  bequest  or  devise,  set  up  in  an  answer  in  a 
legal  proceeding*  will  be  sufllcient  as  an  estoppel  against  him  forever. 

Bpbcial  Term. — Proceeding  by  the  plaintiff  as  a  judg- 
ment creditor  of  Andrew  McMicken,  to  subject  whatever 
interest  or  estate  McMicken  may  be  entitled  to  under  the 
will  of  his  uncle,  Charles  McMicken,  deceased.  The  prori- 
sions  of  the  will  are  sufficiently  stated  in  the  decision  of  the 
Court 

Stephen  Clark,  for  plaintiff. 
W.  B.  Caldwell,  for  McMicken. 

Thos.  M.  Key,  for  the  executors,  etc.,  of  Chaa.  McMicken. 

Btorbr,  J.  The  object  of  this  bill  is  to  charge  whatever 
estate,  real  or  personal,  vested  by  law  Id  Andrew  McMicken, 
under  the  will  of  Charles  McMicken,  deceased. 

The  plaintiff  is  the  judp:nient  creditor  of  Andrew  McMicken. 
who  is  represented  as  possessing  no  property  that  can  be 
iieached  on  execution. 

We  have  been  referred  to  several  clauses  in  the  will  of 
Charles  McMicken,  which,  it  is  claimed,  give  to  Andrew 
McMicken,  either  legal  or  equitable  interests  that  we  may 
charge  with  the  payment  of  the  plaintiff's  judgment. 
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First,  our  attention  is  directed  to  the  fourth  article,  which 
devises  several  sniaU  tracts  of  land  to  Andrew  McMicken, 
the  testator's  nephew,  **for  the  use  and  benefit  of  his  wife, 
Hachel  Ann;  and,  after  her  death,  to  her  children  in'  fee, 
with  power,  on  his  part,  to  sell  and  dispose  of  the  same  at 
his  discretion." 

This,  we  hare  no  doubt,  is  a  specif  c  devise,  of  all  the  prop- 
ertj  described,  for  the  benefit  of  the  cestui  qui  trust,  who,  not 
only  will  be  protected  in  the  estate  vested  in  the  trustee,  but 
may  follow  the  proceeds  of  the  estates  sold  or  disposed  of  by 
him,  into  any  other  property,  where  the  same  may  be  invested, 
and  ask  the  aid  of  a  court  of  equity  to  restrain  improvident 
sales  or  improvident  investments,  and,  if  necessary,  should  the 
trustee  fail  to  perform  his  duty,  or  become  incapacitated,  to 
interpose,  by  decree,  in  the  appointment  of  a  new  trustee,  or 
to  take  such  steps  as  may  be  required  to  effectuate,  in  the 
fullest  extent,  the  testator's  intention. 

The  trust  created  for  the  wife  of  Andrew  McMicken, 
imparts  no  power  to  him  to  collect  the  rents,  or  to  interfere 
with  her  rifi:hts  on  the  ground  of  marital  relations.  Whatever 
authority  is  given  to  the  husband  by  the  common  law,  either 
for  the  life  of  his  wife  or  by  curtesy  after  her  death,  is  taken 
away  by  statute.     Swan's  Stat.  712;  713. 

For  all  practical  purposes,  unless  he  acts  by  the  consent 
and  permission  of  his  wife,  a  husband  in  Ohio  is  not  her  agent, 
rv«i  in  the  managemcait  of  her  separate  estate.  He  has  no 
interest  therein  that  can  be  sold  on  execution  or  alienated  by 
himself. 

Nor  is  there  any  legal  objection  to  the  appointment  of  the 
husband  to  act  as  trustee  of  his  wife;  nor  even  for  his  selec- 
tion by  her  to  act  as  her  agent.  Where  there  is  no  fraud, 
where  creditors  are  not  injured,  we  think,  there  is  manifest 
propriety  for  such  a  course  to  be  pursued.  It  maintains  con- 
fidence between  the  parties,  while  it  strengthens  the  moral 
ties  which  are  necesiBary  to  the  happiness  of  domestic  life. 

By  the  eighth  clause  of  the  fourth  article,  "all  the  debts 
new  due  me  in  Oinciimati,  New  Orleans,  6r  elsewhere,  bv 
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judgment,  bond,  note,  accounts  or  otherwise,  all  the  rents, 
issues,  and  profits,  which,  at  the  time  of  my  death,  mav  be 
due  me  from  the  land,  specificallj  devised  to  my  said  nephew. 
Andrew  McMicken;  my  horses  and  carriages;  all  my 
library,  and  household  furniture  of  every  description,  and 
any  other  personal  property  not  hereinafter  specifically  de 
vised,  which  said  library,  furniture,  and  personal  property 
shall  be  equally  divided  by  the  said  Andrew  McMicken  with 
my  niece,  Lizzie  McMicken.'' 

This  clause,  in  our  judgment,  vests  in  Andrew  McMicken, 
for  the  joint  benefit  of  himself  and  Lizzie  McMicken,  the 
library,  furniture,  and  other  personal  property  not  specifi- 
cally devised.  The  other  portions  of  this  clause,  which 
refer  to  the  debts,  rents,  etc.,  we  must  hold,  passed  under 
the  general  trust  to  Andrew  McMicken  for  the  benefit  of 
his  wife  and  children.  This  necessarily  follows,  we  think, 
from  the  expressed  intentions  of  the  testator.  We  find  it 
pervading  the  entire  will.  The  object  evidently  was  to 
secure  this  property,  devised,  to  the  wife  and  children  of  the 
testator's  nephew,  and  not  to  vest  any  estate  in  Andrew 
McMicken  which  could  be  charged  with  his  debts;  and  the 
connection  between  the  several  clauses  of  this  verv  naturally 
leads  to  the  conclusion  th£(t  the  testator's  object  was  to  include 
in  the  eighth  clause  all  the  personal  property,  except  the 
library,  furniture,  and  personal  property  not  afterward 
specifically  devised  as  pertaining  to  the  trust  before  created; 
the  proceeds  of  which  the  trustee  could  only  manage  for  the 
benefit  of  his  wife  aud  children. 

Nor  can  the  words,  "the  said  personal  property,"  at  the 
conclusion  of  the  eighth  clause,  be  construed  to  include  the 
rents,  the  debts,  and  choses  in  action  previously  described 
The  fact  is  very  obvious  the  testator  must  have  intended  to 
refer  to  the  statement  in  the  seventh  line,  "any  other  per 
sonal  property  not  hereinafter  specifically  described,"  there- 
by  limiting   the  meaning   of  the   terms  used   in   the  eighth 
and   ninth  lines.     Moreover,  the  general   words  at  the  com 
mencement  of  the  fourth  article  must  be  construed  to  vest 
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all  the  property  specifically  described  in  the  subsequent 
clauses  of  Andrew  McMicken's  will,  unless  there  is  a  direct 
and  manifest  purpose  to  except  it.  We  find  no  such  inten- 
tion, but,  on  the  contrary,  the  only  reservation  made  by  the 
testator  is  that  which  excepts  the  library,  furniture,  etc.,  from 
the  general  devise. 

The  permission  granted  in  the  ninth  clause  of  the  fourth 
article  to  Andrew  McMicken  to  occupy  the  testator's  man- 
sion for  five  years,  without  rent,  depends  entirely  upon  the 
disposition  of  the  devise  to  accept  the  gift.  It  must, 
unless  it  has  actually  vested  by  the  possession  of  the  devisee, 
or  some  equivalent  act,  significant  of  his  right  to  the  ownership 
of  the  term,  be  regarded  as  an  interest  liable  to  be  subjected 
by  a  creditor;  and  how  far  the  estate  could  then  be  reached 
for  the  payment  of  debts  would  depend  upon  other  questions, 
growing  out  of  the  exemption  laws,  which  we  are  not  now 
required  to  decide. 

By  the  eeventh  article  the  testator  bequeathed  "to  Andrew 
McMicken,  in  trust,  for  the  use  and  benefit  of  his  wife  and 
family,  during  the  life  of  the  said  Andrew,  and  not  to  be 
subject  to  any  debts  due  by  him  now  or  hereafter  con- 
tracted, the  ;\nnnity  or  yearly  sum  of  |1.500.  payable  semi- 
annuallv." 

This  bequest  is  said  to  be  charged  with  the  debts  of  Andrew 
McMicken,  on  two  grounds: 

First.  That  the  testator's  real  intention  is  to  secure  to  his 
nephew  a  yearly  income,  through  the  intervention  of  his  wife 
and  children,  and  thus  give  indirectly  an  annuity,  which,  if 
devised  directly  by  him,  would  be  subject  to  his  debts.  If 
the  trust  had  been  created  by  Andrew  McMicken,  convev- 
ing  his  own  property  for  such  a  purpose,  the  objection 
would  have  been  doubtless  a  valid  one;  for  in  such  a  case 
his  creditors  mij^ht  well  have  complained  that  they  have 
bfen  delayed  or  hindered  in  the  recovery  of  their  debts,  or 
deprived  entirely  of  any  remedy  in  the  ordinary  course  of 
law.  But  this  is  not  the  rule  when  a  testator  bestows  his 
bounty,    as    it    is   optional    with    him    who    shall    enjoy    his 
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bequeRts;  he  may  limit  them  as  he  pleases,  and  direct  their 
application  as  it  shall  appear  best  to  himself.  No  creditor 
but  his  own  can  thus  be  defrauded  bj  the  exercise  of  his 
partiality  or  caprice,  and  the  manner  in  which  he  may  direct 
hifi  estate  to  be  appropriated  furnishes,  therefore,  no  ground 
for  our  interference. 

In  the  case  before  us  the  testator  might  have  given  the 
annuity  directly  to  the  wife  of  his  nephew  and  her  family, 
and  our  statute  would  have  protected  them  in  its  enjoyment 
to  the  exclusion  of  the  husband;  and  the  intervention  of 
the  husband's  name  to  sustain  the  trust  for  their  benefit 
does  not,  as  we  apprehend,  make  any  difference  in  the  prin- 
ciple. 

Becond.  The  plaintiff's  counsel  very  ingeniously  refers  to 
the  word  ''family"  as  indicating  the  purpose  of  the  devise, 
and  seeks  to  include  the  husband  within  the  term  as  com- 
posing, in  legal  contemplation,  an  integral  part  of  the  de- 
scription, and,  therefore,  entitled  to  share  in  the  testator's 
bounty. 

We  think  the  assertion,  in  the  case  before  us,  can  not  be 
properly  made.  There  may  be  cases  where,  from  the  con- 
text as  well  as  the  whole  will,  when  reference  is  made  to 
the  subject,  we  might  fairly  conclude  a  testator  intended  to 
include  the  husband  within  the  term  family,  but  the  purpose 
must  be  very  clear.  Here  there  is  an  express  wish,  pervading 
the  entire  will,  that  the  creditor  of  the  devisee  should  not  be 
permitted  to  subject  the  property  devised.  It  is  obvious, 
therefore,  there  -could  be  no  such  purpose  if  the  devisee  should 
be  included  in  the  terms  of  tho  bequest. 

The  word  "family"  is  narrowed  or  enlarged,  in  some 
instances,  to  include  near  kindred  in  other  heirs,  or  to  em- 
brace relations  by  marriage.  2  Jarman  on  Wills.  25,  in 
ijdte;  and  in  2  Williams  on  Ex'r,  819.  But  we  eaa  find  no 
ca5P  where  the  husband  is  properly  included  within  the 
description;  on  the  contrary,  in  MacLeroth  v.  Bacon,  6  Ves. 
167,  the  Master  of  the  Rolls,  while  he  considered  the  hus- 
band is  properly  included  iu  the  case  before  him,  expressly 


JUNE  TERM,  1839.  GG9 


Robert  6.  Wallace  v.  Ez*rs,  etc..  of  Charles  McMlcken,  dec'd,  et  al. 


saya  that  the  word  family  can  not,  as  a  general  rule,  be  held 
to  mean  the  husband. 

In  Blackwoll  v.  Bull,  1  Keen,  181,  the  Master  of  the 
RoIIb  very  plainly  states  the  true  rule.  *The  word  fam- 
ily is  capable  of  so  many  applications,  that  if  any  one 
particular  construction  were  attributed  to  it  in  willn,  the 
intention  of  testators  would  be  more  frequently  defeated 
than  carried  into  effect.  Under  different  circumstances,  it 
may  mean  a  man's  household,  consisting  of  himself,  his  wife, 
children,  and  servants;  it  may  mean  his  wife  and  children, 
or  huB  children,  excluding  the  wife;  or,  in  the  absence  of 
wife  and  children,  it  may  mean  his  brothers  and  nisters,  or 
his  next  of  kin,  or  it  may  mean  the  genealogical  stock  from 
which  he  may  have  sprung.  All  these  applications  of  the  word 
are  found  in  common  parlance,  and  in  the  case  of  a  will,  we 
must  endeavor  to  ascertain  the  meaning  in  which  the  testa- 
top  employed  the  word,  by  considering  the  circumstances 
and  situation  in  which  he  was  placed,  the  object  he  had  in 
view,  and  the  context  of  the  will."  See  also  the  elaborate 
opinion  of  Lord  Elddn  in  Wright  v.  Atkyns,  1  Turner  and 
Kuss.  156;  Grant  v.  Lynam,  4  Russell,  292,  and  Liley  v.  Hey, 
1  Hare,  581.  These  later  decisions,  fully  snstaining  the 
rcasoiMi  on  the  same  question  of  the  Master  of  the  Rolls  in 
Barnes  v.  Patch,  8  Vesoy,  605,  and  Cruwys  v.  Coleman,  9  Ves. 
819. 

After  a  very  careful  examination  of  the  whole  will,  to 
aid  us  in  giving  a  construction  to  the  clauses  we  have  beeti 
referred  t»,  we  are  satisfied  nothing  passes  to  A.  McMicken 
but  the  scholarship  in  Farmer's  Cellege,.  devised  in  article 
third,  the  moiety  •f  the  household  furniture,  librarv.  and 
such  personal  property  as  had  not  already  been  specifically 
devised,  and  which  might  remain  after  the  debts  and  legacies 
are  paid.  a«  all  the  personalty  are  charged  with  their  liqui- 
dation as  stated  in  the  eiphth  clause  of  the  fourth  article. 
There  Is,  also,  the  riffht  of  sepulture  In  the  testator's  lot, 
in  Spring  Grove  Cemetery,  in  common   with   those  specially 
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de8if2;nated,   and  to  occupj,  as  one  of  the  nephews  of  the 
deci^ai^ed,  a  place  in  his  pew  in  the  Baptist  church. 

These,  however,  can  not  be  subjected  to  execution. 
U'hetlier  this  property,  indeed,  can  be  taken  for  his  debts 
must  depend  upon  the  further  fact — is  it  exempted  or  not, 
hy  law,  from  sales?  If  the  title  to  any  portion  of  the  testa- 
tor's property  should  have  techuically  passed  to  Andrew 
McMicken,  he  may,  nevertheless,  accept  or  reject  the  devist-. 
lie  can  not  be  compelled  to  take  the  bequest,  nor  can  his 
creditors  charge  it  until  it  has  properly  become  his  property. 
The  rule  is  well  settled,  that  a  conveyance  made  in  the 
lifetime  of  the  grantee  by  deed,  as  well  as  a  devise,  may  be 
disclaimed  by  the  grantee  or  devisee;  not  so  with  the  heir: 
he  is  appointed  by  the  law  to  take,  and  where  the  estate 
falls  by  descent,  he  can  not  renounce  the  title  except  by 
release. 

**A  devisee,"  says  Chancellor  Kent,  "is  not  bound  to 
accept  of  a  devise,  nolens  volens^  and  he  may  renounce  the 
gift,  by  which  act  the  estate  will  descend  to  the  heir,  or  pass 
over  in  some  other  direction  under  the  will."  4  Com.  XW; 
3  B.  and  Aid.  31;  Doe.  dem.  Smyth  v.  Smyth,  6  Barn  and 
Cres.  112;  1  Story,  499,  Webster  v.  Oilman. 

But  it  is  argued,  there  must  be  an  unequivocal  act  of  dis- 
claimer. Whether  it  can  be  effected  by  parol  is  doubtful, 
but  a  written  release  will  be  sufficient  and  a  fortiori,  any 
legal  proceedings,  which  necessarily  estop  a  party,  as  when* 
the  devisee,  by  his  answer,  disclaims  all  right  to  any  prop- 
erty or  interest,  real  or  personal,  that  may  have  been  given 
to  him  bv  the  testator's  will;  it  must  follow,  he  can  not 
thereafter  set  up  his  claim.  He  is  for  ever  estopped.  In 
conclusion,  we  regard  the  policy  of  the  law,  which  favors 
testamentary  bequests  for  the  benefit  of  the  wives  and  chil 
dren  of  devisees  to  bo  eminently  just.  The  principle  it 
vindicates  is  now  the  rule  of  decision  in  Ohio  by  positive 
legislation;  and  if  a  husband,  not  in  debt,  may  create  a 
trust  for  his  family,  which,  efe  facto,  becomes  their  separate 
estate,  there   can   be   no   legal   obstacle  to  the  attainmcss: 
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of  the  same  purpose,  through  ;i  devise  by  the  relative  of  the 
hufiband  in  trust  for  the  same  object.     In  such  cases  no  one 
can  complain,  for  no  one  can   be  said  to  suffer  an  injury. 
No  creditor  is  defrauded,  and  no  rule  of  equity  violated. 
Bill  dismissed. 


Hbzbkiah  Stites  v.  Wm.  Hobbs. 

(No.  10.406.) 

1.  In  Ohio,  the  coyenant  against  incumbrance  is  a  real  covenant  run- 
ning with  the  land,  and  not  broken  until  eviction. 

2.  Where  promissory  notes  were  given  in  part  payment  of  real  estate, 
conveyed  by  a  deed  containing  the  covenants  of  warranty  and  free- 
dom from  incumbrances,  and  at  the  time  the  land  was  mortgaged 
for  more  than  its  value,  one  to  whom  the  notes  were  transferred  be- 
fore maturity  for  value,  but  with  full  notice  of  these  facts,  may  recover 
against  the  maker  of  the  notes,  although,  after  the  Indorsement,  an 
eviction  occurred  by  sale  of  the  land  upon  foreclosure  under  the  prior 
Incumbrance. 

3.  In  such  case,  at  the  time  the  notes  were  transferred,  there  was  no 
existing  set-off  or  equity  against  the  notes,  but  only  the  possibility  of 
a  future  set-oft. 

4.  If,  when  the  notes  were  Indorsed,  there  was  a  mortgage  to  secure 
them,  given  to  the  indorsee  by  the  payee,  upon  the  same  la;nd,  whe- 
ther the  indorsee  was  thereby  so  charged  with  notice,  of  the  cove- 
nants contained  in  the  deed  from  the  payee  to  the  maker  and  the 
prior  incumbrance,  as  that  these  facts  can  be  used  to  defeat  his  re- 
covery of  the  notes?    Quere, 

Special  Term. — An  action  upon  two  promissory  notes, 
made  by  the  defendant,  Hobbs,  on  April  1,  A.  D.  1853,  pay- 
able to  the  order  of  L.  M.  Finer,  in  one  and  two  years 
after  date  respectively,  and  by  him  indorsed  to  the  plaintiff. 
Stites.  The  defense  was,  that  the  notes  were  eriven  in  part 
payment  for  certain  land  sold  by  Pfner  to  Hobbs;  that  at 
the  time  of  the  sale  Finer  stated  that  the  land  was  free  from 
incumbrances,  and,  by  false  »nnd  fraudulent  representations 
to  that  effect,  induced  the  defendant  to  purchase;  that  he 
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i:onveyed  by  deed  containing  covenants  of  general  wairanty 
and  freedcm  from  incumbrances;  that  at  the  time  there  was 
A  prior  uncanceled  mortgage  upon  the  premises,  made  bj 
Finer  to  Pendleton  and  Strader,  under  date  of  January  22. 
A.  I>.  1851,  in  the  sum  of  f810,  which  was  given  to  secure 
pur'»haae  money,  and  which  was  a  lien  at  the  time  of  the 
s?A%  and  that  of  these  facts  the  plaintiff  had  notice  when 
*»e  took  the  notes.  The  reply  alleges  that  the  notes  were 
purchased  from  Finer  f^r  ^alue  before  their  maturity  and 
without  notice. 

W.  Penn  Nixon  and  Robert  A.  Johnson,  for  plaintiff. 

«  Dodd  and  Huston,  for  defendants. 

HoADLY,  J.    The  facts  appear  to  be,  that  Finer  owning  a 
lot  of  land  in  the  town  of  Pendleton,    incumbered    by    a 
mortgage    to    Strader    and    Pendleton,    procured    Hobbs    to 
purchase  it,  without  an  examination  of  title,  upon  the  repre- 
sentation that  the  title  was  good  and  free  from  incumbrances, 
imd  conveyed  it  to  him  by  a  deed  of  general  warranty,  con- 
taining  also   a   covenant   against    incumbrances,    taking,    in 
part    payment,    the    notes    in    question.     Before    maturity 
Finer  sold  the  notes  to   Stites  for  a  money  consideration, 
and  Stitefi  took  them,  as  I  think  is  clear  from  the  testimony, 
without  any  actual  notice,  or  even  reason  or  cause  to  expect 
that  there  were  any  equities  which  could  have  been  set  up  to 
defeat   a   recovery   upon    them.     Indeed,   at   that   tiiAe,    Mr. 
Ilobbs  himself  was  not  aware  of  any   reason   for  refusing 
payment.     But  it  appears  that,  to  induce  Stites  to  purchase 
the  notes.  Finer  offered  to  secure  them  by  a  mortgage  of 
real   estate,   and   accordingly   executed   and   delivered,    with 
•  his  indorsement  of  the  notes,  a  mortgage  of  the  very  prop- 
erty  which    he   had   previously   conveyed   to   Hobbs.     Stites 
took  the  mortgage  and  placed  it  upon  record,  but  made  no 
examination  of  the  title. 

It  is  claimed  that  Stites,  by  virl^ue  of  his  acceptance  of 
the  mortgage,  was  thereby  charged  with  constructivi?  notice 
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of  the  execution  of  the  deed  from  Finer  to  Hobbs.  and 
the  covenants  therein,  and  of  the  existence  of  the  elder 
mortgage  to  Strader  and  Pendleton,  and  can  not,  therefore, 
be  considered  in  the  light  of  a  purchaser  without  notice. 

Had  the  covenaxits  been  then  broken  by  an  eviction,  with 
notice  of  which  a  search  of  the  records  would  have  ac- 
quainted Stites,  the  question  would  be  one  of  much  interest. 
How  far,  indeed,  the  use  of  the  words  "notice,"  "construct- 
ive notice,"  is  fairly  applicable  to  junior  mortgages  in 
Ohio  may  be  doubted.  This  language,  originally  applied  where 
notice  of  an  elder  equity  subjected  the  junior  incumbrance 
to  its  lien,  seems  to  fail  when  the  record  of  the  mortgage  is 
made  to  decide  the  question  of  right  definitively,  and  a  sub- 
sequent mortgage  is  unaffected  even  by  actual  notice. 

But  in  this  case  I  am  relieved  from  any  consideration  of 
this  question,  by  the  fact  that  at  the  time  of  the  sale  of  the 
notes  by  Finer,  there  had  been  no  breach  of  the  covenants 
in  the  deed  from  Finer  to  Hobbs. 

The  covenant,  of  freedom  from  incumbrances,  in  Ohio, 
is  a  real  covenant  running  with  the  land,  not  broken  until 
eviction. 

In  this  case  the  proof  shows  that  the  suit  for  foreclosure, 
instituted  by  Strader  and  Pendleton,  was  commenced  after 
the  sale  of  the  notes.  At  the  time  of  the  sale,  therefore,  the 
record  showed  no  present  claim,  but  only  the  possibility  of  a 
future  action  upon  the  covenant,  or  set-oflF  against  the  notes, 
by  Hobbs  against  Finer.  .Vn  indorsee  in  Ohio  takes  a  note 
subject  to  any  existing  set-off  of  which  he  has  notice. 
Even,  therefore,  if  Stites  had  been  informed,  in  fact,  of  the 
existence  of  the  covenant,  and  of  the  prior  incumbrance, 
there  would  be  no  defense.  For  "non  constat"  he  might  have 
said  "that  there  ever  will  be  an  eviction." 

Nor  is  it  necessary  to  fonsider  whether  the  fraud  charged 
upon  Finer  is  of  such  a  nature  as  to  authorize  a  defense 
irrespective  of  the  warranty.  For  there  is  no  pretense  of 
actual  notice  of  the  fraud,  and  the  constructive  notice  clalme<! 
iocs  not  embrace  the  deceit  said  to  have  been  practiced.     An 
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examination  of  the  records  would  have  disclosed  to  Stites 
the  fact  that  Finer  had  conveyed  the  property  and  cov- 
enanted against  incumbrancer,  it  would  not  have  warranted 
the  conclusion  that  a  fraud  was  practiced.  For  he  would 
have  been  justified  in  supposing  that  Hobbs  also  had  ex- 
amined the  title  and  had  taken  it  with  knowledge  and  relying 
upon  the  covenants  for  security. 
Judgment  for  the  plaintiff. 


Harriet  E.  Campbell  v.  Ezekiel  McElevey  et  al. 

(No.  11.352.) 

1.  Where  a  lease  has  been  forfeited  by  non-payment  of  rent,  subsequent 
payment  of  the  same  rent  was  not  at  common  law  a  waiver  of  the 
forfeiture. 

2.  And  where,  as  in  Ohio,  legal  and  equitable  relief  may  be  afforded  In 
the  same  proceeding,  nothing  less  will  be  adjudged  a  waiver  in  such 
cases  than  that  state  of  facts  which  in  equity  would  afford  the 
basis   of   a   decree    for   redemeption. 

3.  Therefore,  while  under  the  Ohio  system  of  practice,  payment  may 
be  a  sufficient  waiver,  the  recovery  of  judgment  for  the  rent  in  arrear 
is  not.  A  covenant  to  erect  a  building  and  pay  for  it.  "so  thai  when 
completed,  it  and  the  lessee's  rights  under  the  contract,  should  be 
entirely  free  and  unincumbered."  is  not  broken  if  the  fact  be  that  the 
building  has  been  erected,  although  part  of  the  cost  remains  unpaid, 
but  there  is  no  lien  upon  the  premises  therefor. 

4.  A  mortgagee,  of  a  leasehold  will  be  permitted  to  redeem  the  prem- 
ises from  forfeiture,  and  the  sum  he  pays  in  such  case  will  be  a 
preferable  charge,  in  redemption  account,  against  the  lessee  and  aU 
claiming  under  him. 

Special  Term. — On  demurrers  to  answers. 

The  petition  avers  that  the  plaintiff  and  Samuel  J.  Broad- 
well  were  seized  in  fee  of  a  lot  at  the  north-west  comer  of 
Fourth  and  Vine  streets,  thirty  feet  in  front  on  the  former 
by  ninety-nine  on  the  latter:  that  they  entered  into  a  eon- 
tract  with  the  defendant,  McElevey,  on  the  26th  of  April. 
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1856,  whereby  they  agreed  to  lease  him  this  property  for 
ninety-nine  years,  renewable  for  ever  commencing  May  1, 
1S56,  at  an  annual  rent  of  |3,600,  payable  quarterly,  one- 
half  to  the  plaintiff,  the  •  other  to  Broad  well,  the  lessee  to 
pay  all  taxes  and  assessments;  the  interest  of  the  lessee  to 
be  forfeited  without  demand,  upon  the  nonpayment  of  any 
installment  of  rent,  or  of  any  tax  or  assessment,  or  the 
breach  of  any  of  the  covenants.  The  petition  further  avers 
that  it  was  expressly  agreed  that  the  lease  should  not  be 
made,  nor  the  contract  be  binding  upon  the  plaintiff  and 
Broadwell,  except  upon  and  after  the  fulfillment  by  McElevey 
of  these  stipulations. 

First.  That  he  should  pay  the  (3,600  per  annum,  one-half 
to  each,  commencing  May  1,  1856,  in  quarterly  installments, 
and  all  taxes  and  assessments  on  and  after  April  26,  1856. 

Secondly.  That  he  should  within  two  years  erect  on  the 
premises  a  substantial  building  of  brick  and  stone,  worth  at 
least  120,000,  and  pay  therefor,  so  that  when  completed,  it 
and  McElevey's  rights  under  the  contract  should  be  entirely 
free  and  unincumbered. 

The  sum  of  $15,000  was  agreed  upon  as  liquidated  dam- 
ages in  case  McElevey  failed  to  comply  with  the  contract 
during  the  stipulated  period  of  two  years. 

The  petition  further  avers  that  McElevey  took  possession 
under  the  contract,  but  that  though  he  erected  a  building 
he  did  not  and  never  has  paid  for  it,  but  that  there  is  a  sum 
of  |1,648  due  from  him  to  mechanics  and  others  who  fur- 
nished labor  or  materials  which  entered  into  it,  and  that  h* 
has  not  paid  the  rent  reserved  by  the  contract,  but  that  r 
installment  of  f450  thereof  became  due  May  1,  1859,  to  the 
plaintiff,  which  he  refuses  to  pay. 

And  the  petition  makes  certain  sublessees  under  McEle- 
vey, and  mortgagees  under  him,  also  parties,  and  prays  for 
the  recovery  of  possession  ot  the  premises  and  damages  for 
its  detention. 

To  this  petition  Wesley  M.  Cameron  and  others,  mortga- 
p:oes,     answer    that,     in  May,  1858,  MoElevey  conveyed     to 
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them  all  his  leasehold  estate  in  the  premises,  by  way  of 
mortgage,  to  secure  notes  payable  in  May,  1860,  for  various 
sums  amounting  in  all  to  about  fl7,000,  give^  for  labor  and 
materials  employed  in  the  erection  of  tfc«  building;  that  no 
part  of  this  indebtedness  has  been  paid,  that  the  mortgagc^ 
is  their  only  security,  that  the  building  is  worth  f30,00«>, 
and  that  McElevey  is  insolvent.  And  they  pray  thar  the 
amount  of  rent  due  may  be  ascertained,  and  they  be  allowed 
to  pay  the  same,  and  be  subrogated  to  the  plaintiff's  rights 
in  relation  thereto;  that  on  payment  thereof  the  amount 
may  be  declared  a  lien  on  the  leasehold,  and  that  it  be  sold 
to  pay  the  same  and  the  mortgage  debt. 

An  amended  answer,  filed  by  the  same  partiet,  arers  that 
at  the  November  term,  1859,  of  this  court,  the  plaintiff  re- 
covered a  personal  judgment  against  McElevey  for  the 
same  rent  in  arrear,  claimed,  as  the  bams  of  a  resciasioD  of 
the  contract,  in  the  petition. 

To  both  answers,  the  plaintiff  demurs. 

A.  H.  McGuffey,  and  Mills  &  Goshorn,  for  plaintiff. 

R.  M.  Corwine,  and  Worthington  &  Matthews,  for  defend- 
ants. 

HoADLY,  J.  Proceeding  to  examine  the  qoestions  pre- 
sented by  the  demurrers  in  their  natural  order,  the  first 
arises  upon  the  amended  answer,  and  relates  to  the  right  of 
the  plaintiff  to  the  relief  she  seeks: 

Although  the  plaintiff  counts  not  upon  a  lease,  but  a 
contract  for  a  lease,  I  suppose  the  rules  that  govern  the 
rights  of  the  parties  are  no  other  than  if  the  lease  had  been 
actually  executed. 

And  the  proposition  for  which  the  defendants  contend  Is, 
that  the  recovery  of  judgment  for  rent  in  arrear  waives  any 
forfeiture  created  by  the  non-payment  of  the  same. 

The  rule  of  law  governing  this  subject  may  be  stated  thua. 
Any  act  done  by  the  lesser  after  and  with  a  knowledge  of 
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the  forfeiture,  which  recognizes  or  affirms   the    tenancy    as 
subsisting,  waives  the  forfeiture, 

T'ut  a  material  distinction,  not  to  be  overlooked,  is,  that  it 
must  be  an  act  which  affirms  the  tenancy  as  subsisting  after 
the  forfeiture;  not  an  act,  though  done  subsequently,  wh;ch 
merely  recognizes  the  tenancy  as  subsisting  before  or  until 
the  forfeiture.  Hence  it  has  always  been  held  that  a  sub- 
sequent distress  waives  a  forfeiture,  for  a  landlord  can  only 
distrain  while  the  tenancy  subsists.  The  distraint,  there- 
fore, affirms  that,  at  its  date,  the  relation  of  landlord  and 
tenant  exists,  for  without  that  there  can  be  no  distraint. 
Lord  Coke  says  (Pennant's  Case,  3  Rep.  64):  "If  the  lesser 
distrains  for  the  same  rent  for  which  the  demand  was 
made,  he  hath  thereby  also  affirmed  the  lease,  for  his  distress 
for  the  rent  received;  for  after  the  lease  determined,  hci 
can  not  distrain  for  the  rent."  See  also  Zouch  v.  Willingale, 
1  H.  Black.  311. 

So,  too,  the  suing  out  of  an  Assize  »f  Novel  Disseizin  for 
a  rent  waives  any  previous  forfeiture,  for  by  this  proceeding* 
the  demandant  affirms  that  there  is  a  subsisting  rent  of  which 
has  been  disseized.    Co.  Litt.  211  b. 

So,  too,  if  a  landlord  accept  rent,  due  at  a  day  after  the  for- 
feiture accrued,  this  is  a  waiver  because,  as  Lord  Coke  says, 
(Co'.  Litt.  211  b.)  "he  thereby  affirmeth  the  lease  to  have  a 
continuance." 

And  to  this  effect  are  many  cases:  Browning  v.  Beston, 
Plowden,  133;  Harvey  v.  Oswald,  Cro.  Eliz.  553,  572;  Whitch- 
cot  V.  Fox,  Cro.  James,  398;  Pox  v.  Swann,  Styles,  483;  Kin- 
nersley  v.  Orpe,  Douglas,  57;  Goodright  v.  Davids,  Cowper, 
803:  Roe,  Gregson  v.  Harrison,  2  Term,  425;  Goodright  v. 
Cord  went,  6  Term,  219;  Arnsby  v.  Woodward,  6  Bam.  &  Ores. 
519:  Doe,  Gatehouse  v.  Rees,  4  Bing.  N.  C.  384:  Collins  v. 
Canty,  6  Cush.  415;  Conway  v,  Starxweather,  1  Denio,  115; 
Camp  V.  Pulver,  5  Barb.  97;  Clarke  v.  Cummings,  5  Barb.  369: 
Stuyvesant  v.  Davis,  9  Paige,  427;  Newman  v.  Rutter,  8 
Watts.  55:  Roeprs  v.  Black,  1  Binney,  333;  Doe,  Richburg  v. 
Hartley,  t  Busbee's  Law,  418. 
37 
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To  this  end  the  Court  of  King's  Bench  held  in  Doe,  Chenv 
V.  Batten,  Cowper,  243,  that  the  rent  accruing  after 
a  forfeiture,  must  be  shown  to  have  been  taken  eo  nomine, 
and  with  a  knowledge  of  the  forfeiture.  If  received  in  the 
shape  of  damages  for  the  detention  of  the  land,  it  is  no  more 
than  what  could  be  recovered  as  mesne  profits,  and  therefore 
not  waived,  and  thej  held  that  h  was  a  question  of  intent 
and  for  the  jurj  in  each  cade  to  saj  how  the  money  was 
received. 

Fx^rd  Mansfield,  in  the  course  of  his  opinion,  refers  with 
approval  to  a  case  tried  before  Mr.  Justice  Gould,  where 
i(  was  held  that  the  landlord  might,  at  the  same  time,  brinj; 
ejactment  for  the  land,  and  sue  for  the  use  and  occupation 
subsequent  to  the  forfeiture. 

Doe,  Cheny  v.  Batten  was  approved  and  followed  by  the 
Supreme  Court  of  Virginia  in  Jones'  Devisees  v.  Roberts,  3 
Hen.  and  Munf.  436. 

In  Goodright  v.  Cordwent,  cited  above,  Lord  Kenyon  says: 
*'If  the  defendant  bad  paid,  and  the  lessor  of  the  plaintiff 
liad  received,  the  money  as  a  satisfaction  for  the  injury  donf 
by  the  defendant  in  continuing  on  the  plaintiff's  land  as  a 
trespasser,  then  the  plaintifif  mght  have  recovered  in  eject- 
ment. But  if  it  were  paid  eo  nomine  as  rent,  and  received  as 
such,  and  the  jury  have  found  that  it  was  so,  I  can  not  assent 
to  the  doctrine  laid  down  in  the  cases  cited,  that  the  receipt 
of  rent  accruing  after  the  expiration  of  the  notice  to  quit  is 
not  a  waiver  of  it;  for  according  to  that  doctrine,  the  same 
person  might  stand  in  the  relation  of  tenant  and  trespasser 
to  the  landlord  at  the  same  time." 

This  last  sentence  of  Lord  Kenyon's  furnishes  a  key  to  the 
law  on  this  subject.  The  moment  the  landlord  seeks  to 
avail  himself  of  a  forfeiture,  he  puts  the  tenant  in  the  atti- 
tude of  a  trespasser  from  the  date  of  forfeiture,  and  can  only 
recover  for  the  subsequent  occupation  of  the  land  by  the 
tenant  until  ejected  in  the  form  of  mesne  profits  or  damages. 
Stuyvesant  v.  Davis,  9  Paige.  427.  The  moment  he  seeks  to 
recover  as  for  rent,  he  aflSrms  that  the  lease  exists,  notwitb- 
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standing  the  forfeiture.  And  even  a  demand  for  sub- 
sequently accruing  rent  is  therefore  a  sufficient  waiver. 
Parke,  Baron,  in  Doe,  Nash  v.  Birch,  1  Mees.  &  Welsby 
402. 

But  it  is  obvious  that  as  to  rent  which  accrued  before  the 
forfeiture,  and  up  to  the  date  of  the  breach  of  covenant, 
which  gives  the  right  of  re-entry,  a  very  different  rule  ap- 
plies. For  to  sue  for  that  rent,  or  even  to  receive  it,  only 
affirms  that  the  lease  had  continuance  until  the  date  of  the 
breach  of  covenant.  The  landlord  may  well,  therefore, 
treat  the  tenant  as  tenant  to  that  date,  and  sue  him  in  debt 
or  covenant  for  the  rent  then  accruing,  and  as  a  trespasser 
subsequently. 

The  law  is  thus  stated  in  Fitzherbert's  Matura  Brevium, 
120:  '*If  a  man  lease  lands  for  years  rendering  rept,  and 
for  default  of  payment  that  be  shall  re-enter;  if  he  do  re- 
enter in  the  land  for  non-payment  of  the  rent,  yet  he  may 
have  an  action  of  debt  for  the  rent  for  which  he  doth  r> 
enter,  and  in  the  writ  shall  recover  the  rent  for  which  be 
re-entered." 

So  in  Pennant's  case,  Lord  Coke,  after  ^stating  that  tKi 
landlord  by  accepting  rent  due  at  a  day  after,  dispenses  with 
the  condition,  adds:  ''But  although  in  such  a  case  he  ac- 
cepts the  rent  (due  at  the  daj  for  which  the  demand  was 
made),  yet  he  may  re-cnter»  for  as  well  before  as  after  his 
re-entry,  he  i^vy  have  an  action  of  debt  for  the  rent  on  the 
I'ontract  between  the  lessor  and  lessee." 

In  Marsh  v.  Onrteys,  Cro.  Eliz.  528.  Anderson  and  Beau- 
mond.  J  J.,  argued  thus,  Walmsley,  J.,  dissenting:  "But  the 
acceptance  of  rent  due  before  his  title  of  entry  is  no  bar, 
for  it  being  then  due  he  might  have  debt  for  it,  and  It  doth 
not  show  any  election  in  him  to  continue  the  lease." 

Hartshome  v.  Watson.  4  Bing.  New  Cases,  178,  was  an 
action  of  covenant  ou  an  indenture  for  six  installments  of 
rent  of  £25  each.  The  lease  provided  that  for  rent  in  ar- 
rear  the  landlord  might  enter  and  hold  the  premises  "as 
If  the  Indenture  had  never    been    made.*      The    defendanti 
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pleaded  that  the  plaintiff  had  re-entered.  Tindal,  C.  J., 
saja:  '*The  proper  conatruction  of  this  condition  us,  that 
from  the  time  of  re-entry  the  lessor  shall  have  the  land  as 
if  the  indenture  had  not  been  made;  for  the  period  previous 
to  re-entry  the  lessee  or  assignee  had  it  subject  to  the  in> 
denture.  It  would  be  a  singular  construction  to  hold  that 
to  an  action  for  rent,  on  an  instrument  under  seal,  the  lessee 
or  assignee  may  plead,  not  payment,  but  that  the  lessor 
entered  for  non-payment;  in  other  words,  may  deprive  tho 
lessor  of  his  rent  because  he  declines  to  submit  to  any  further 
loss." 

The  case  of  Doe,  dem.  Morecraft  v.  Meux,  1  Carr.  and  Payne, 
;146,  is  cited  in  Taylor  on  Landlord  and  Tenant,  497,  and  2 
Harrison  in  Digest,  H6()4.  to  the  proposition  that  the  acceptance 
of  rent,  after  ejectment  brought,  is  no  waiver  of  a  forfeiture; 
but  the  very  badly  executed  abridgement  of  those  reports 
embraced  in  the  'English  Common  Law  Reports,"  does  nor 
contain  this  case  at  all.  and  there  is  no  copy  of  the  original 
English  edition  of  the  volume  in  the  city.  The  same  case. 
perhaps,  came  af?ain  before  the  courts  and  is  rep>orted  in 
4  Barn,  and  Ores.  606,  but  does  not  seem  to  have  involved 
this  question. 

In  Jackson  v.  Allen,  3  Cowen,  230,  the  Supreme  Court  oS 
New  York  says:  "In  order  to  render  the  receipt  of  rent  » 
waiver,  it  is  necessary  that  the  rent  should  have  accrued  a* 
well  as  have  been  received  subsequent  to  the  forfeiture.  It 
proceeds  upon  the  principle  that  the  lessor,  by  receiving  thf^ 
tent,  affirms  the  lease  to  have  continuance,  as  Lord  Coke  ex- 
presses It;  but  that  can  only  relate  to  the  time  when  the  rent 
tell  due,  and  not  to  the  time  of  its  payment." 

In  Jackson  v.  Sheldon,  5  Cowen.  448.  the  same  court,  after 
holding  that  a  distress  waives  a  previous  forfeiture,  proceed 
thus:  '*It  is  not  like  the  case  of  receiving  rent  after  a  for 
feiture,  which  accrued  previously,  and  may  be  received  with- 
out a  waiver  because  the  landlord  can  recover  it  oo  the 
oovenant  to  pay;  but  it  is  like  the  receipt  of  rent  as  such, 
accrued  subsequent  to  and     received    alter    the    forfeiture. 
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u'hich  implies  an  affirmance  of  the  lease,  inasmuch  as  rent 
can  not  accrue  on  an  estate  that  is  forfeited.  The  landlord, 
it  is  true,  may  recover  damages  in  an  action  for  the  mesne 
profltf*  After  the  re-entry,  by  reason  of  the  forfeiture  is  per- 
fected, but  in  that  case  the  defendant  is  considered  a  tres- 
passer."   P.  456. 

The  same  court,  in  Bleecker  v.  Smith,  13  Wend.  530,  again 
examined  the  subject  in  the  case  of  a  forfeiture,  claimed  from 
the  breach  of  a  covenant  to  keep  up  an  orchard.  The  court 
says:  **Thc  receipt  of  rent  which  accrued  before  the  for- 
feiture is  no  waiver,  it  only  admits  that  the  lease  was  in  force 
when  the  rent. became  due.  To  operate  as  a  waiver  the  rent 
must  have  accrued  subsequent  to  the  act  which  works  a  for- 
feiture."   P.  534. 

In  Hunter  v.  Osterhondt,  11  Barb.  33,  a  lease  was  subject  to 
forfeiture  if  the  rent  remained  in  arrear  four  months.  Tht* 
court,  after  adjudging  that  the  payments  proved,  appointed 
legally  only  discharged  rent  due  before  the  forfeiture, 
say:  "It  is  only  where  rent  is  paid,  which  accrued  after 
the  forfeiture,  that  such  payment  is  considered  an  affirmance 
of  the  lease  and  a  waiver  of  the  forfeiture.  Payment  of  rent 
which  accrued  prior  to  the  right  of  entry  is  not  a  waiver  of 
the  forfeiture."    P.  35. 

There  is  but  a  single  case  to  the  contrary,  Coon  v.  Brickett, 
2  New  Hamp.  163.  This  was  a  case  in  which  the  lessor, 
after  re-entry,  accepted  the  rent  on  account  of  the  non-pay- 
ment for  which  the  lease  had  been  forfeited.  Remaining  in 
possession  he  brought  an  action  of  trespass  against  the  les- 
see for  certain  garden  vegetables  which  the  latter  removed 
from  the  premises.  The  court  held  that  the  receipts  of  rent 
waived  the  forfeiture  and  terminated  the  landlord's  right  of 
possession.  Judge  Woodbury,  in  pronouncing  the  opinion, 
says:  "It  is  well  settled  that  after  a  knowledge  of  condition 
broken,  and  before  a  re-entry,  an  acceptance  of  the  rent  In 
arrear  is  a  waiver  of  the  jrfeiture,  and  an  admission  that 
the  tenancv  is  still  to  continue."  To  this  proposition  he 
cite3  Pennant's  case,  Harvey,  v.  Oswald,  Cro.  Eliz.  553.  B72; 
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Gregson  ▼.  Harrison,  2  Term,  425;  Browning  v.  Beston, 
Plowd.  133;  Kinnersly  ▼.  Orpe,  Doug.  57,  and  18  Jotui» 
183.  Of  these  Pennant's  case  is  directly  to  the  contrary,  an 
has  already  been  shown,  and  the  others  are  cases  of  rent 
accrued  as  well  as  paid  after  forfeiture.  They  do,  it  is  per- 
haps true,  sustain  the  distinguished  judge  in  the  view  to 
which  his  mind  seems  to  have  been  especially  directed,  that 
in  determining  whether  a  forfeiture  has  been  waived,  the 
<luestion  whether  the  rent  was  accepted  before  or  after  re 
entry  is  immaterial,  but  in  none  of  these  cases  was  the 
receipt  of  rent  which  accrued  before  the  forfeiture  held  to 
be  a  waiver. 

The  reason  given  by  Judge  Woodbury  for  the  rule  he 
contends  for  is  this:  ''It  is  unjust  that  the  lessor  should 
receive  both  the  penalty  and  the  rent;  or,  in  other  words, 
should  accept  the  performance  of  the  condition,  and  retain 
also  the  forfeiture  for  its  non-performance." 

But  the  courts  of  New  Hampshire  have  chancery  juris- 
diction, and  this  reasoning  loses  sight  of  the  distinction  be- 
tween law  and  equity. 

The  condition  was  to  perform  at  the  time.  To  pay  after- 
ward is,  in  law,  no  performance.  In  equit}',  where  the  for- 
feiture is  a  mere  security  for  the  payment  of  the  rent,  relief 
will  be  granted  by  allowing  a  subsequent  redemption.  Not 
upon  the  theory  that  the  condition  is  performed,  however, 
but  with  the  idea  that  as  time  is  not  of  the  essence  of  the 
contract,  that  which  is  equivalent  to  performance  will  bt? 
accepted  in  its  stead. 

This  examination  of  authorities  warrants  the  conclusion 
that  notwithstanding  the  very  high  authority  of  Judg<^ 
Woodbury,  the  rule  at  common  law  is  well  settled  that  a 
forfeiture  is  not  waived  by  payment  of  rent  which  accrued 
before  the  condition  broken,  much  less  by  an  action  on  the  in- 
denture of  lease  to  recover  it,  but  that  the  lessor  might  well 
maintain  both  his  ejectment  and  his  action  of  debt,  or 
covenant  for  the  rent  accrued  until  forfeiture,  and  recover 
damages  by  way  of  mesne  profits  for  a  subsequent  possession. 
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Against  this  rule  courts  of  oquity  interfered  by  permitting 
a  redemption  wherever  adequate  conipenfiation  could  be 
made  to  the  lesnor,  as  in  all  cases  of  forfeitures  by  reason  of 
Qon-paymeut  of  rent,  where  the  conclusion  is  fairly  deriv- 
able that  the  clause  of  re-entry  is  intended  as  a  mere  secu* 
rity,  and  where,  therefore,  payment  of  the  rent  with  interest 
would  be  a  just  'Equivalent 

In  Ohio  we  have  now  no  distinction  between  legal  and 
equitable  remedies.  It  is  not  rational,  therefore,  any  longer 
to  uphold  the  common  law  rule  with  one  hand,  and  upset 
it  with  the  fith^r;  to  say  that  a  payment  made  after  con- 
dition broken  of  rent  accrued  before,  is  no  waiver,  but  to 
compel  the  landlord  to  receive  the  same  sum  by  way  of 
redemption;  thus  giving  one  effect  to  a  willing,  another  to 
un   unwilling   receipt. 

The  true  rule  would  seem  to  be  to  hold  that,  and  only 
that,  in  such  cases,  to  be  a  waiver  which  equity  would  require 
upon  granting  a  redemption. 

Therefore,  if  by  the  landlord's  consent,  all  is  done  bv  the 
tenant  which  the  chancellor  would  require  in  case  of  re- 
demption, it  is  a  just  conclusion  that  the  forfeiture  is  waived. 
Hut  less  than  this  will  not  answer.  It  has  never  been 
held  that  equity  would  require  a  lessor  to  accept  leas  thaA 
payment;  to  take,  for  instance,  a  confession  of  judgment  in 
lieu  of  that  for  which  the  forfeiture  is  a  security.  The 
action  of  courts  of  chancery  is  not  obtained  unless  the  lessor 
receives  an  equivalent  to  performance. 

The  obtaining  of  a  judgment  against  the  lessee  is  not  a 
waiver  of  the  forfeiturf  at  common  law;  even  payment  a^ 
we  have  seen  falls  short  of  that;  nor  is  it  the  foundation  of 
a  redemption  in  equity,  and  should  not  be  held  a  waiver, 
therefore,  either  at  law  or  equity. 

The  demurrer  to  the  amended  answer  is  well  taken,  and 
must  be  sustained. 

Before  leaving  this  part  of  the  caae  It  Is  proper  to  allude 
to  the  decision  in  Owens  v.  Hickman,  3  Weekly  Law  Ga- 
zette, 349,  which  was  much  relied  on,  by  counsel  for  defend* 
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sints,  io  argument.  Tbat  case  only  involved  the  question 
whether  the  permission  given  by  the  code  to  recover,  in  one 
miction,  the  possession  of  real  property  and  damages  for  its 
detention,  a  landlord  to  unite  vrith  a  !ount  for  possession; 
one,  upon  the  indenture  of  lea.He,  for  rent  accrued  before  for- 
feiture. And  it  was  properly  held  that  it  did  not,  the  word 
'^damages''  as  used  in  the  code  referring  to  mesne  profits, 
not  to  the  liability  upon  the  covenant  of  the  lease,  which  is 
tin  obligation  of  a  totally  dilferent  natare.  The  case  did  not 
require  the  examination  of  the  question  presented  here.  If 
it  had  I  can  not  doubt,  notwithstanding  some  expressions^ 
apparently  to  the  contrary,  that  the  learned  judge  would  have 
aimed  at  the  same  conclusion  to  which  I  have  come. 

The  demurrer  to  the  original  answer  may  be  disposed  of 
much  more  briefly. 

To  this  auswer,  as  indeed  also  to  the  amended  answer,  it 
is  first  objected  that  the  defense  is  not  complete,  being  only 
to  that  part  of  the  petition  which  seeks  a  rescission  of  the 
contract  because  of  non-payment  of  the  rent,  leaving  un&n* 
swered  the  claim  that  the  rights  of  McElevey  are  forfeited 
by  reason  of  his  failing  to  pay  for  the  building  he  erected. 

The  petition  avers,  not  that  at  the  end  of  two  years  there 
wafi  any  lien  or  incumbrance  on  the  building,  or  on  McBle- 
vey's  rights  under  the  contract,  in  favor  of  mechanics  who 
did  work  and  furnished  materials,  but  simply  that  McEle- 
vey then  was  and  is  now  in  debt  to  such  parties.  The  con- 
tract requires  him  to  pay  for  the  building,  "so  that  when 
completed  it  and  his  rights  tinder  the  contract  should  be 
entirelv  free  and  unincumbered.*'  In  other  words,  so  thai 
when  the  lease  is  to  be  executed  there  shall  be  nothing  in 
the  way  of  its  execution,  no  mortgages,  mechanics'  liens,  op 
other  incumbrances  on  the  building,  or  on  McElevey's  rights 
under  the  contract.  The  petition  does  not  show  that  there 
were  any. 

For  if  the  object  of  this  clause  was  to  provide  for  ao 
unembarrassed  tenant,  by  way  of  securing  more  certain  pay- 
ment of   rent;  it  does  not  go  far   enough,     in    that    case  he 
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should  have  been  required  to  be  out  of  debt  altogether. 
The  construction  sought  to  be  given  this  clause  permits  him 
to  be  insolvent  in  his  general  business,  provided  he  pays  for 
the  building,  and  thus  defeats  itself. 

But  the  original  answer  is  open  to  a  serious  objection  in 
this,  that  it  seeks  to  clog  the  redemption  of  the  forfeiture 
which  it  asks  with  conditions.  The  defendant's  mortgage 
debts  is  not  yet  due;  upon  that  they  are  not  now  entitled 
to  an  order  for  the  .sale  of  the  leasehold.  They  offer  to  p*"y 
ap  the  rent  in  arrear,  provided  they  can  be  subrogated  to 
the  plaintiff's  rights,  can  have  their  payment  of  rent  made  a 
lien  on  the  premises,  and  they  ask  an  immediate  sale  of  the 
leasehold. 

If  these  mortgagees  redeem,  the  money  they  have  to  pay 
is  undoubtedly  a  charge  against  the  leasehold  preferable  td 
the  rights  of  McElevey  or  any  one  claiming  under  him. 
Neale  v.  Hagthrop,  3  Bland  590. 

It  is  a  payment  to  save  the  estate  and  inures  to  the 
beuefit  of  the  lessee,  and  all  who  claim  under  or  through 
him.  Therefore  it  becomes  the  first  lien,  junior  only  to 
the  right  of  the  lessor.  It  can  not  be  made  superior  to 
her  rights  to  subsequently  accruing  rent,  nor  can  the  de- 
fendants he  subrogated  to  her  right  to  dispossess  the  occu- 
pants of  the  building.  Nor  is  it  a  lien  for  which  a  sale  will 
be  ordered.  It  is  rather  a  charge  in  redemption  account, 
which  McElevey  and  those  claiming  through  him  must  pay, 
IB  settlement  with  these  defendants,  and  which  will  bo 
allowed  out  of  the  proceeds  of  sale  when  made,  but  to  de- 
fray which  the  leasehold  will  not  be  sold  in  the  first  instance. 

Tfce  demurrer  to  the  original  answer  will  therefore  be 
sustained,  but  with  leave  to  amend  within  ten  davs,  so  as 
to  bring  into  court  the  rent  in  arrear  and  unconditional!.!! 
redeem.    Otherwise  there  must  be  judgment  for  the  plaintiff. 
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Israel  Marienthal  et  al.  v.  H.  J.  Amburgb  et  al. 

(No.  9,804.) 

1.  In  an  action  against  a  firm  by  the  partnership  name,  commenced  t>y 
service  of  process  at  tbe  place  of  business,  leave  was  given  to  sub- 
stitute the  individual  names  of  the  partners  as  defendants.  Held: 
that  the  substitution  was  not  complete,  and  that  it  was  theretore 
error  to  try  the  case  and  render  judgment  against  the  partners,  until 
the  petition  had  been  so  amended  as  to  charge  them,  and  process 
been  served  upon  them. 

2.  This  error  was  not  waived  by  a  motion  for  a  new  trial,  made  in  the 
firm  name,  but  subsequently  withdrawn. 

Gbnbral  Term. — Proceeding  in  error,  by  Israel  Marien- 
thal, J.  Lehman,  and  I  pcpold  TUock,  to  obtain  the  reversal 
of  a  judgment  rendered  against  them  at  special  term.  The 
error  assitpied  is,  that  thej  were  not  properly  made  parties 
to  the  cause. 

The  action  was  originally  brought  against  the  firm  ot 
Marienthal,  Ixihman  &  Co.,  and  process  was  served  at  their 
place  of  business,  in  accordance  with  the  provisions  of  the 
act  'in  aid  of  the  law  regulating  suits  by  and  againgt  com- 
panies and  partners." 

A  trial  was  had,  a  verdict  rendered  for  the  plaintiff,  and  a 
new  trial  granted  upon  condition  that  the  defendants  pay 
the  costs.  And  thereupon  the  defendants  having  com- 
plied with  tbe  condition,  the  following  entry  was  made: 

"It  appearing  to  the  court  that  the  defendants  have  paid 
the  costs  in  this  cause,  under  a  former  order  herein,  it  ia 
therefore  ordered  by  the  court  that  a  new  trial  be  granted. 
Therefore,  leave  is  given  to  the  plaintiffs  to  substitute  tb«» 
individual  names  of  the  members  of  the  firm  of  Marienthal, 
Lehman  &  Co.,  to  wit:  Israel  Marienthal,  G.  I^hnMin,  and 
Leopold  Block,  partners  by  the  name  of  Marieathal,  I^hmaii 
&  Co.,  as  the  defendants  in  this  action,  instead  of  the  partner- 
ship doing  business  in  the  State  of  Ohio." 
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The  attorney,  who  had  previously  represented  the  firm,  then 
declined  to  appear  for  the  persons  named  as  individual  part- 
ners, and  the  cause  proceeded  to  trial,  resulting  in  a  verdict 
Hnd  judgment  for  the  plaintiff. 

Jos.  Abraham,  for  plaintiffs  in  error. 

8tallo  &  McCook,  for  defendants  in  error. 

HoADLY,  J.,  delivered  the  opinion  of  the  court: 

It  is  alleged  that  the  court  erred  in  making  the  order  of 
substitution.  It  is  unnecessary  to  decide  how  far  the  authority 
to  permit  amendments  justifies  the  substitution  of  a  ne^t 
party,  or  whether  the  change  made  in  this  case  can  be  so 
called,  for  we  are  of  opinion  that  the  order  does  not  extend 
beyond  a  permission  or  leave  to  make  the  substitution,  that 
it  does  not  itself  make  the  substitution,  and  that  it  could  only 
become  effectual  by  proper  amendments  of  the  pleadings,  and 
the  service  of  process  on  the  individual  partners,  and  this  is 
indeed  all  that  it  seems  to  have  designed. 

There  are  but  two  ways  of  bringin;j;  a  defendant  into  court, 
a  voluntary  appearance,  or  the  service  of  process.  While  the 
court  knew  by  the  pleadings  that  a  firm  existed  in  Ohio  by 
the  name  of  Marienthal,  Lehman  &  Co.,  they  bad  no  judicial 
knowledge  that  Israel  Marienthal,  G.  Lehman,  and  Leopold 
Block  composed  that  firm.  Before  that  could  be  known  to 
the  court,  there  must  have  been  a  petition,  charging  them  as 
partners,  process  served,  and  a  day  in  court  given  them  to 
admit  or  deny  their  liability. 

The  very  act  under  which  this  suit  was  brought  provideec 
for  the  enforcement  of  a  judgment,  where  the  money  can  not 
he  made  by  execution  against  the  firm,  by  bill  in  chancery 
and  issuing  process  against  ''such  persons  as  may  appear  to 
have  been  members  of  such  firm."    Swan's  Statutes,  706. 

We  are,  therefore,  of  opinion  that  the  court  erred  at  special 
term  in  proceeding  to  try  the  cause  and  render  judgment 
before  the  plaintiffs  had  amended  their  petition  and  served 
process  upon  the  individual  partners. 
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The  motioD  for  a  new  trial  made  by  Mr.  Abraham, 
attorney  for  the  original  defendants,  was  no  waiver  of  the 
error.  It  was  filed  in  the  name  of  the  firm,  who  still  legally 
remained  the  defendants,  the  substitution  not  having  beeu 
made  complete,  and  by  leave  of  the  court  was  subsequently 
withdrawn. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Storer  and  Bpencer,  JJ.,  concorred. 

Judgment  reversed. 


John  Shillito  y.  James  Pull  an  et  al. 

(No.  8.731.) 
S.  and  P.  were  tenants  In  oommon  of  lots  and  buildings.  P.  leased  his 
undivided  interest  to  S.  for  a  term  of  years,  S.  agreeing  to  keep  the 
buildings  insured,  to  pay  ail  taxes  and  assessments,  and  a  money 
rent  to  P..  during  the  term.  S.  being  in  possession  of  the  whole 
property,  filed  a  petition  for  partition  under  the  code  against  P., 
and  it  appeared  that  the  premises  were  not  susceptible  of  division 
by  metes  and  bounds. 

Held:  That  P.  was  entitled  to  have  all  the  benefits  of  the  lease  se- 
cured to  him;  that  this  could  only  be  done  by  a  separate  sale  of  his 
interest  subject  to  the  lease;  that  S.  did  not  need  the  aid  of  the  law 
to  afCect  a  separate  sale  of  his  own  Interests,  and  had  no  right  to  In* 
voke  it  for  a  sale  of  P.*s. 

General  Term. — Reserved  from  special  term  on  demurrer 
to  an  amended  petition. 

This  was  a  petition  for  partition  and  other  relief  under  the 
4!ode.  The  plaintiff  was  in  possession  of  the  whole  property, 
of  one  undivided  half  as  the  owner  in  fee  simple,  of  the 
other  by  virtue  of  a  lease  for  years  from  his  co-owner,  James 
Pullan,  which  would  expire  in  December,  1862.  The  condi- 
tions of  this  lease  are  fully  stated  in  the  petition.  They  pro- 
vide among  other  things  for  the  payment  by  Shillito  of  all 
taxes,  levies  and  assessments,  and  of  a  money  rent  to  PuUan  of 
fifteen  hundred  dollars  per  annum,  and  that  the  plaintiff  shall 
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dr  bis  own -expense,  keep  the  buitdiugs  on  the  premises  id- 
sured  during  the  term  for  the  benefit  of  Pullan,  In  the  sum' 
of  six  thousand  two  hundred  and  fifty  dollars. 

A  demurrer  to  this  petition  was  sustained  by  Judge  Ghol- 
son  at  special  term,  but  the  cause  coming  on  to  be  heard  in 
general  term,  the  judgment  was  reversed,  because  it  did  not! 
sufficiently  appear  from  the  record  but  that  the  property 
could  be  divided  by  metes  and  bounds,  the  objection  made 
having  reference,  not  to  such  a  division  but  to  a  sale. 

It  was  thereupon  remanded,  and  the  parties  having  agreed 
and  made  It  part  of  the  record  of  the  cause  that  the  property 
is  of  such  a  character  that  partition  can  not  be  made  by  mete« 
and  bounds,  the  cause  was  reserved  for  decision  of  the  ques- 
tion whether  the  plaintiff  is  entitled  to  a  sale. 

Worthington  &  Matthews,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendants. 

• 

HoADLY,  J.,  delivered  the  opinion  of  the  court: 
The  owners,  Shillito  &  Pullan.  by  the  lease,  have,  assumed 
<!ertain  obligations  toward  each  other,  of  the  benefit  of  which 
neither  can  deprive  the  other.  Pullan.  by  his  answer,  objects 
to  partition,  because,  he  avers  that  it  puts  an  end  to  the  term. 
This,  we  are  of  opinion,  can  not  be  done.  If  by  the  lease  an 
encbanccd  value  is  given  to  the  undivided  half  of  this  estate 
owned  bv  Pullan,  or  anv  bpneflts  have  been  reserved  to  him. 
it  would  impair  the  obligations  of  the  contract  to  cut  short 
the  term. 

If  his  co-owner  is  entitled  to  partition,  it  must  therefore 
be  so  made  as  to  preserve  to  Pullan  all  his  rights  secured  by 
ihis  contract.  If  the  property  were  susceptible  of  specifics 
division,  this  result  could  be  accomplished  in  that  way;  and 
the  supreme  court  in  Morgan  v.  Staley,  11  Ohio,  389,  decided 
that  a  party  who  was  in  pos*«es9ion  of  an  entire  property,  as 
tenant  for  life,  and  owned  the  reversion  of  one-sixth,  could 
have  such  partition.  The  question  how  a  sale  could  be  made 
under  such  circumstances  was  not  brought  to  the  attention 
of  the  court. 
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In  the  present  case  the  difficulty  is  enhanced  by  the  fact 
that  a  contract  exists  by  which  one  owner  has  agreed  to 
keep  the  premises  insured,  to  pay  all  taxes  and  assessments, 
and  a  money  rent  for  the  use  of  the  other's  half.  And  if  a 
sale  is  made,  the  benefits  of  the  lease  must  as  far  as  practicable 
be  reserved  to  Pullan,  that  is,  the  property  must  be  sold  sub- 
ject to  the  lease. 

Not  merely  subject  to  the  ripht  to  possess  in  Shillito,  but 
the  benefit  of  the  lease  must  pass  to  the  purchaser,  so  that 
he  shall  succeed  to  the  position  of  Pullan,  the  lease  being 
preserved  intact,  and  Shillito,  as  to  the  undivided  half  leased, 
becoming  the  tenant  of  the  purchaser. 

By  such  a  sale,  and  only  thus,  can  Pullan  be  secared  in  the 
benefits  of  the  lease,  on  which  be  insists  in  his  answer.  The 
sale  would  transfer  ShiUito's  half  in  unincumbered  fee  simple, 
and  Pullan's  half  incumbered  by  the  lease  or  as  the  fact  may 
be  enchanced  in  value  bv  the  lease. 

Can  such  sale  be  made? 

It  is  obvious  from  this  statement  that  the  only  sale  which 
can  be  had  is,  practically,  a  sale  of  the  two  interests.  For, 
if  Pullan's  half  is  to  be  sold  subject  separately  to  the 
lease,  it  must  be  so  appraised  and  offered  that  the  benefit  or 
disadvantage  of  the  incumbrance  shall  attach  to  that  half 
aJone.  We  can  not  ^ive  8hillito  half  of  the  increased  value 
occasioned  by  the  lease,  we  can  not  require  him  to  suffer  half 
the  decrease.  Yet  that  would  be  the  result  were  we  to 
order  a  sale  of  the  whole  as  a  single  estate  subject  to  the 
lease. 

We  must  therefore  order  an  appraisement  of  Shillito'i 
half,  unincumbered  by  itself;  and  of  Pullan's  half  increased 
or  decreased  in  value  as  the  fact  may  be  by  itself,  and  sell 
them  separately. 

Upon  such  a  sale  it  is  obvious  that  Shillito  occupies  a  very 
different  position  from  Pullan  or  other  bidders.  He  alone 
by  purchase  can  obtain  possession  of  the  whole  property; 
and  yet  as  far  as  possession  goes,  he  needs  no  sale  to  effect 
this  object,  for  he  has  it  now. 
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Anj  other  purchaser  would  take  only  an  undivided  hal£ 
of  the  possesBory  right.  To  obtain  possession  -of  the  entire 
property,  he  would  have  either  to  release  Shillito  from  the 
obligations  of  the  lease,  and  then  have  the  benefits  which  ho 
has  purchased  and  paid  for,  or  resort  to  a  new  action  for  a 
partition  between  himself  and  Shillito,  in  which  as  no  spe- 
cific partition  can  be  made,  the  difficultes  of  this  case  would 
be  presented  in  a  new  and  perhaps  enhanced  form.  It  is 
true  Shillito  might  surrender  possession  and  still  continue  to 
pay  rent  and  perform  the  other  covenants  of  the  lease;  but 
we  have  no  right  to  impose  such  condition  upon  him,  and  no 
reason  to  believe  that  he  would  consent. 

And  as  to  the  title  which  would  be  transferred  by  such  a 
sale.  It  is  to  be  remembered  that  one  part  owner  has  no 
right  to  ask  a  sale  of  his  co-owner's  interest  in  the  joint 
property,  except  as  a  means  of  obtaining  a  severance  and  the 
enjoyment  of  his  own  estate  in  severalty.  And  this  is  not  a 
(iroceediuig  under  the  statute,  but  the  equitable  jurisdiction 
of  the  oourts  is  invoked,  proceedings  under  the  code  having 
been  resorted  to  for  the  purpose.  And  the  petition  is  not 
merely  for  partition,  but  under  another  aspect  of  the  case, 
not  necessary  to  be  considered  in  this  opinion,  a  sale  is  sought 
of  Pullan's  interest  to  pay  a  judgment,  which  it  is  averred  can 
uot  be  collected  upon  execution. 

In  a  partition  in  equity,  whatever  may  be  true  of  the 
statutory  remedy,  sale  will  be  refused,  unless  St  is  shown  to 
be  absolutely  essential  to  the  enjoyment  of  the  petitioner's^ 
right.  For,  except  in  such  contingency,  one  owner's  dissent! 
is  equal  to  the  other's  assent.  One  has  as  much  right  to  ask 
a  refusal  as  the  other  the  order  of  sale.  And  as  the  wife's 
inchoate  dower  would  be  cut  off  by  such  sale,  without  any  com- 
pensation (Weaver  v.  Gregg,  G  Ohio,  St.  547),  there  may  be  very 
pood  ground  for  refusing  a  sale  if  the  petitioner's  rights  can 
be  secured  without  it. 

Now,  the  moment  that  we  ascertained  that  in  this  case  the 
sale,  if  ordered,  would  have  to  be  of  the  several  interests 
separately,  every  reason  for  a  sale  wag  removed.    The  plain- 
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tiff  can  sell  bis  own  half  at  auction  or  priyate  sale  withont 
our  interposition.  It  will  not  facilitate  the  sale  of  his  inter- 
est  to  put  up  his  co-owner^s  separate,  at  the  same  time  and 
place.  And  if  different  persons  should  buj  them  the  dififcul- 
ties  of  the  present  owners  would  only  be  transferred  to  new 
hands. 

We  are,  therefore,  of  opinion  that  James  Pullan  is  en- 
titled to  have  all  the  benefits  of  the  lease  secured  to  him, 
in  case  of  anj  saJe;  that  this  can  only  be  done  by  a  sale  of 
his  interest  in  the  property  subject  to  the  lease;  that  such 
sale  can  not  be  made  except  by  an  appraisement  and  sale  of 
the  interests  of  the  two  owners  separately;  that  to  sell  his 
own  interest  Bhillito  does  not  need  our  aid,  and  has  no  right 
TO  invoke  it  for  a  sale  of  Pullan's. 

The  case  will  be  remanded  for  judgment  in  accordance 
with  this  opinion* 

Storer  and  Spencer,  JJ.,  concurred. 


Gerard  R.  Cheseldinb  v,  Richard  Mathers. 

(No.  10.805.) 

Where  a  sheriff  had  levied  upon  chattels,  by  virtue  of  an  execution 
from  this  court,  and  third  persons  claiming  to  be  the  real  owners,  took 
ihem  by  writ  of  replevin  issuing  from  the  Circuit  Coun  of  the  United 
States,  and  upon  the  trial  the  presiding  Judge  of  that  court  charged 
the  Jury  that  goods  in  the  custody  of  a  sheriff,  under  a  lawful  exe- 
cution, could  not  be  replevied  in  the  Federal  courts,  and  thereupon 
a  verdict  was  returned  and  Judgment  rendered  for  the  sheriff  for  the 
ful  value  of  the  goods;  in  an  action  against  the  surety  in  the  replevin 
bond.  Held.  1.  That  the  action  was  properly  instituted  under  the 
code  in  the  name  of  the  sheriff,  without  Joining  the  execution  cred- 
itors. 2.  That  the  circuit  court  had  jurisdiction  over  the  subject 
matter  and  the  person,  and  such  Judgment  until  reversed  la  oon- 
cluslve. 

General  Term. — Proceeding    in    error    to    reverse  a  jucj^ 
nient  rendered  in  favor  of  the  defendant  in  error. 
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This  actiOD  was  originallj  instituted  by  Mathers  against 
Cheseldine,  upon  a  replevin  bond  given  in  the  Circuit  Court! 
of  the  United  States  for  the  Seventh  Circuit  and  Southern' 
District  of  Ohio,  in  the  case  of  Benjamin  T.  Stites  and 
Benjamin  Romine  against  said  Mathers,  in  which  judgment! 
was  rendered  in  favor  of  Mathers  against  Stites  and  Romine 
in  replevin,  they  failing  to  sustain  their  claim  to  the  property 
in  controversy. 

To  this  petition  Cheseldine  answered  In  subst^^nce  this: 
That  when  the  replevin  was  sued  out  of  the  Federal 
court,  Mathers,  as  sheriff  of  Hamilton  county,  had  possess- 
siion  of  the  goods  by  virtue  of  a  levy  before  that  time  made 
under  an  execution  upon  a  judgment  in  this  court  in  favor 
of  Benedict,  Hall  &  Co.  against  Harvey  H.  Romine;  that 
the  goods  were  in  fact  the  property  of  Stites  and  Romine, 
and  not  of  Harvey  H.  Romine;  that  the  judgment  was  the 
result  of  a  charge  to  the  jury,  by  the  presiding  judge  of  the 
circuit  court,  that  where  a  sheriff  holds  property  under  a 
lawful  execution,  replevin  can  not  be  resorted  to  by  the 
true  owner;  and  that  the  judgment  is  null  and  void  for  want 
of  jurisdiction  in  the  circuit  court. 

A  demurrer  to  this  answer  having  been  sustained  and 
judgment  rendered  for  the  plaintiff,  this  petition  in  error  is 
prosecuted  to  obtain  a  reversal. 

Thompson  &  Nesmith,  for  plaintiff  in  error. 
Abram  Brower,  for  defendant  in  error. 

HoADLY,  J.,  delivered  the  opinion  of  the  court. 

Two  points  are  presented.  First,  as  to  the  right  of  the  sher- 
iff to  maintain  this  action. 

It  is  said  that  under  the  code  the  real  party  in  interest 
must  sue,  and  that  Benedict,  Hall  &  Co.  therefore  should 
have  been   made  plaintiffs. 

But   the   sheriff    had   a   special    property  in  the  goods  by 
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virtue  of  bis  levy,  and  a  pecuniary  interest  to  the  extent  of 
his  costs. 

Moreover,  the  code  authorizes  **the  trustee  of  an  express 
trust/'  as  well  as  ''a  person  with  whom  or  in  whose  naiuf 
a  contract  is  made  for  the  benefit  of  another  to  brin^  an 
action  without  joining  with  him  the  person  for  whoee  bene 
fit  it  is  prosecuted."     Section  26. 

Words  could  not  be  used  more  aptly  to  describe  the  legal 
relation  which  the  sheriff  bears  to  Benedict,  Hall  &  Co.  than 
these.    For  their  benefit  this  contract  is  made  with  him. 

The  New  York  code  contains  a  similar  provision  couched 
in  slightly  different  terms.  It  authorizes  the  trustee  of  an 
express  trust  to  sue  in  his  own  name  without  joining  hii^ 
cestui  que  trusty  and  provides  that  any  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  another 
shall  be  considered  as  such  trustee  for  the  purpose  of  prose- 
outing  an  action. 

Under  this  provision  it  has  been  held  that  an  auctioneer 
could  sue  in  his  own  name,  although  his  commissions 
having  been  paid,  he  had  no  real  interest  in  the  property. 
Rogart  v.  O'Regan,  1  E.  D.  Smith,  390;  Minturn  et  al.  v. 
Main,  3  Selden,  220;  that  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  being  the  obligees  of  a 
constable's  official  bond,  might  sue  for  its  breach,  and  the 
party  injured  need  not  be  joined  as  plaintiff;  Mayor,  etc., 
of  New  York  v.  Doody,  4  Abbott,  127;  and  that  upon  the 
bond  of  a  trustee  and  his  security  given  to  the  "people  of 
the  State  of  New  York,"  suit  was  properly  instituted  in 
the  name  of  the  people.     People  v.  Norton,  5  Selden,  176. 

We  are  satisfied  that  this  action  was  properly  instituted. 

The  second  proposition  advanced  is,  that  the  Federal 
court  exceeded  its  jurisdiction  in  issuing  the  writ  of  re- 
plevin; that  they  have  so  specially  adjudicated,  and  that, 
therefore,  the  bond  is  of  no  legal  obligation. 

If  the  circuit  court  possessed  no  power  to  Issno  the  writ  of 
replevin  the  conclusion  would  follow.  The  Rnalogy  would 
then  exist  which  counsel  seek  to  maintain,  between  the  writ 
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in    question    and   like    process   from   the   police    or   probate 
iiourt. 

But  the  Federal  courts  have  full  ample  jurisdiction  to  issue 

writs  of  replevin  generality,  and  to  replevy  from  Richard  Matb> 

ers  especrally.    There  was,  in  the  case  of  Stites  and  Romine 

iigainst  Mathers,  jurisdiction  of  the  person  and  of  the  subject 

liatter. 

The  court  did  not  decide  that  they  had  no  jurisdiction, 
that  they  were  acting  coram  non,  for  they  exercised  jurisdic- 
tion, and  proceeded  to  render  judgment,  but  simply  that  Rich- 
ard Mathers,  as  sheriff,  having  possession  under  a  law- 
ful writ,  could  not  be  legally  ousted  by  proceedings  subse- 
quently commenced  in  another  court.  It  was  a  case 
not  of  want,  but  of  conflict  of  jurisdiction.  The  plea  of 
another  action  pending,  is  a  plea  in  bar,  never  a  plea  to  the 
jurisdiction.  The  Federal  court  yielded,  not  because  it  had  no 
jurisdiction  to  try  the  right  of  property  in  these  goods, 
but  because  they  judged  that  that  right  had  previously 
vested  in  another  tribunal.  Cases  of  such  conflict  do  not  go 
upon  the  idea  of  a  want  of  powder,  but  of  the  propriety  of  its 
exercise.  If  the  circuit  court  erred  in  thus  holding,  the 
only  remedy  is  by  a  resort  to  the  Supreme  Court  of  the  United 
States. 

But  until  their  judgment  is  reversed  we  muet  give  it  full 
legal  efficacy.  They  had.  we  think,  jurisdiction  to  issue  the 
writ,  to  execute  It,  and  to  render  judgment,  and  the  bond 
here  sued  on,  given  to  secure  that  judgment  when  it  «hould  be 
rendered,  must  be  enforced. 

Judgment  affirmed. 

Spencer  and  Storer,  JJ.,  concurred. 
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William  McCammon  et  al.  Trustees,  btc.  ▼.  Prudence 

Summons  et  al. 

(No.  8.82L) 

1.  A  wife  Bustalns  the  relation  of  quaH  creditor  as  well  as  that  of  next 
of  kin  in  the  distribution  of  her  husband's  personal  estate. 

2.  A  husband  can  not  leave  his  property  to  others  by  will  unless  his 
estate  is  charged  with  an  honorable  maintenance  for  his  wife;  nor 
can  her  right  be  defeated  by  a  voluntary  conveyance  of  his  person- 
alty to  trustees  for  the  benefit  uf  hiH  grandchildren,  when  made 
with  the  intent  to  deprive  her  of  her  portion  thereof  after  his  de^ 
cease. 

Special  Term. — Action  in  the  nature  of  a  bill  in  equity  to 
enforce  a  trust,  seeking  the  intervention  of  the  court  to  give  a 
legal  interpretation  of  its  provisions. 

The  facts  are  these:  On  February  28,  1858,  John  Blair 
Summons,  then  lying  dangerously  sick  at  the  Spencer  House, 
in  the  city  of  Cincinnati,  made  his  will,  by  which  his  whole 
real  estate  was  devised  to  his  grandchildren,  subject  to  the 
payment  of  one-third  of  the  rents  to  his  wife.  No  mention 
is  made  of  his  personal  estate,  but  there  is  a  condition  in- 
serted, that  the  devise  to  PrudeDc-e  Summons,  his  wife,  shall 
be  inoperative,  unless  she  releases  her  right  of  dower;  ex 
pressing  the  purpose  also,  ''that  the  allowance  to  her  shall 
be  in  lieu  of  any  and  all  claims  or  demands  upon  her  hus- 
band's estate."  Within  an  hour  or  two  after  the  execution  of 
his  will,  he  signs  a  certain  deed  of  trust  which  is  the  subject  of 
the  present  controversy.  It  conveys  all  the  peraonal  prop- 
tMty  of  the  grantor  to  William  McCammon  and  Jonathan  H. 
Barker,  in  trust,  for  his  grandchildren,  without  making  any 
provisions  for  his  wife,  thereby  effectually  excluding  her  from 
any  participation  in  the  trust. 

It  was  fully  proved  that  the  object  for  which  the  real  and 
personal  estate  was  thus  transferred  by  separate  instruments, 
was  to  prevent  Mrs.  Summons  from  receiving  the  distributive 
share  of  the  personalty,  which  is  allowed  by    law    when  the 
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wife  survives  her  hu^and.  This  was  avowed  both  before  and 
at  the  time  he  created  the  trust,  and  is  testified  to  by  one  of 
the  plaintiffs. 

Mr.  Summons  died  on  the  same  day  he  made  his  will,  and 
within  an  hour,  at  the  farthest,  after  the  execution  of  the  deed 
of  trust. 

Mrs.  Summons,  the  widow,  files  her  answer  denying  the 
right  of  her  husband  to  deprive  her  of  her  statutory  right,  by 
such  a  disposition  of  his  personal  estate  as  that  contained  in 
the  deed  of  trust;  alleging  it  to  have  been  made  in  fraud  of  her 
legal  claim  to  a  distributive  share. 

Her  children  have  also  set  up  their  claim  as  heire-at-law,  and 
insist  that  their  father  died  intestate,  as  to  his  personal  estate, 
thereby  leaving  it  to  be  distributed  as  is  required  by  the  stat- 
ute of  descents  and  distribution. 

Mills  &  Goshorn,  for  plaintiffs. 

Thos.  M.  Key  and  C.  W.  Woolley,  for  Mrs.  Summons. 

Storer,  J.  The  questions  involved  are  not  only  impor- 
tant, but  are  alike  novel  and  interesting. 

It  is  proper  to  understand  in  the  first  place  the  precise  claim 
of  the  wife  when  she  survives  her  husband. 

By  section  180  of  the  act  "to  provide  for  the  settlement  of 
the  estate  of  deceased  persons,"  the  widow  of  every  intestate, 
who  dies  childless,  is  entitled  "to  all  the  estate,  as  next  of  kin, 
which  shall  be  subject  to  distribution.*'  If  be  should  leave 
issue,  her  portion  is  limited  "to  one-half  of  any  sum  not  exceed- 
ing f400,  and  one-third  of  the  entire  residue." 

By  section  45  of  the  Will-s  Act,  Swan,  1030,  it  is  provided 
"if  the  widow  fails  to  make  her  election  unnt^r  aer  husband's 
will,  she  shall  retain  her  dower  and  such  share  of  her  husband's 
personal  estate,  as  she  would  be  entitled  to  by  \aw  In  case  bo 
died  intestate." 

We  have,  therefore,  in  the  case  of  Hartshome's  estate,  which 
was  very  elaborately  argued,  and  all  the  questions  involved 
fully  considered,  both  in  special  and  general  terms,  deddrd 
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what  construction  should  be  given  to  ^^the  sitatute  of  descents 
Uiid  distribution/*  ''the  act  for  the  fiettiement  of  intestate  es- 
tates," and  the  ''WilTs  Act,"  so  far  as  the  right  of  the  widow 
in  her  husband's  personalt.v  is  concerned. 

We  held  she  could  not  be  defeated  by  her  husband,  unless 
by  an  absolute  disposition  of  the  estate  in  his  lifetime,  made 
in  good  faith,  and  not  for  any  sinister  purpose.  We  regard  the 
wife  as  sustaining  the  relation  of  quasi  creditor,  as  well  as  eu- 
titled,  as  next  of  liln,  to  her  distributive  share  in  her  husband's 
personalty.  The  right  is  secured  for  her  support,  she  may 
rely  upon  it  when  she  marries,  and,  in  the  confidence  of  its  secu- 
rity, feel  that  she  is  not  at  the  mercy,  the  caprice,  or  wayward- 
ness of  her  husband.  He  can  not  leave  his  fortune  to  others 
by  will,  unless  his  estate  is  charged  with  an  honorable  mainte- 
nance for  the  wife  and  mother. 

A  very  strong  analogy  is  furnished,  by  a  reference  to  the  cus- 
toms of  London  and  York,  by  which  the  widow  of  a  free  man 
and  her  children  are  alike  entitled  to  a  distributive  share  of 
the  husband^s  personalty. 

It  is  held,  the  rights  of  the  widow  and  orphans,  under  these 
customs,  are  in  the  nature  of  those  of  creditors,  and  where  a 
loss  happens  to  the  estate,  by  reason  of  the  insolvency  or  mis- 
management of  the  executors,  it  shall  fall  upon  the  testa- 
mentary part  only.  Fairebeard  v.  Bowers,  2  Vernon,  202,  in 
notes;  Deakins  v.  Buckley,  Ibid.  240;  Read  v.  Duck,  Pre.  Oh. 
409;  2  Ld.  Raymond,  l.*^25,  Redshaw  v.  Brasier;  2  Bac. 
Abr.  256,  Custom;  7  Viner  Abr.  216;  same  title  (B.  9), 
3,  4. 

Assuming,  then,  the  widow's  right  to  be  in  the  nature  of 
that  of  a  creditor  to  the  estate,  can  it  be  defeated  by  a 
voluntary  conveyance  of  the  husband's  personalty  without 
being  met  by  the  ordinary  rule,  which  avoids  all  such 
transfers,  If  tbe  creditor  is  to  be  prejudiced  by  allowing  it  to 
stand?  Surely,  no  such  principle  can  be  claimed:  it  would  be 
in  violation  of  every  established  rule  of  public  policy  and  op- 
posed in  its  letter,  as  well  as  its  spirit,  to  the  statute  of  frauds 
and  perjuries. 
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If,  however,  we  regard  the  rcnil  purpose  of  the  trust  uow 
■onght  to  be  set  up,  can  we,  with  the  testimony  before  us,  so 
clearly  establishing  the  husband's  intention  to  defeat  the  wife's 
statutory  claim,  decree  for  the  plaintiff? 

In  the  many  cases  decided  under  the  customs  to  which  we 
have  referred,  the  chancellor  has,  without  exception,  held 
the  transfer  or  conveyance  as  fraudulent,  if  by  its  express 
terms  or  by  implication  such  a  construction  must  be  given 
to  the  transaction;  and,  if  an  intention  thus  implied  is  suffi- 
cient to  set  aside  the  transfer,  there  can  be  no  doubt  of  the 
legal  result  when  the  fact  is  admitted,  or  clearly  established, 
aliunde. 

Thus,  in  Tomkyns  y.  Ladbroke,  2  Ves.  Sen.  591;  Ooomes  v. 
EUing,  3  Atkyns,  676;  Smith  v.  Fellows,  2  Atkyns,  62,  377; 
Turner  v.  Jennings,  2  Vernon,  612;  7  Vin.  Ab.  252,  pi.  11; 
Roper  on  Husband  and  Wife,  16;  2  Wm.'s  Executors,  1014. 
We  find  in  the  case  of  Lightfoot  v.  Golgin,  5  Munford,  42,  the 
same  question  involved  here  discussed,  and  the  same  question 
similarly  decided. 

We  may  well  hold,  then,  that  the  wife  can  not  be  barred 
of  her  claim  by  the  trust  now  attempted  to  be  set  up  by  the 
plaintiffs. 

We  suppose  both  the  will  and  the  deed  of  the  trust  are  but 
one  transaction,  made  during  the  last  hours  of  the  deceased, 
and  intended  to  effect  a  disposition  of  his  personalty,  in  direct 
opposition  to  the  law,  which  gives  to  the  wife  a  definite  interest 
in  her  husband's  property  at  his  decease. 

To  use  the  language  of  some  of  the  cases,  the  deed  of  trust 
was  but  a  will  in  disguise,  and  would  be  held  in  England  to 
be  a  testamentary  bequest,  or  the  duty  payable  to  the  State 
would  be  defeated.  Attorney  General  v.  Jones,  3  Price,  368: 
Oaskell  v.  Gaskell,  2  Y.  &  J.  502. 

No  particular  language  is  necessary  to  constitute  an  inter- 
est, a  testamentary  one,  and  no  contrivance,  such  as  the 
multiplication  of  papers,  can  conceal  the  purpose  intended 
by  the  party  who  executes  them.     1  Wm.'s  Ex.  55,  56. 

It  will  be  seen   how  carefully  every  attempt  at  evasion, 
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however  laudable  may  be  the  object,  w  considered  bv  the 
court,  when  the  rights  of  the  parties,  or  the  law  of  the  land 
will  be  impugned  or  violated.  The  substance  is  never  sacri- 
ficed to  form,  and  while  the  rule  of  equity  is  to  hold  that  to 
be  done  which  ought  to  be  done,  another  is  equally  true, 
that  parties  will  be  held  to  mean  what  they  have  said  and 
done.  By  their  admissions,  as  well  as  their  acts,  their  inten- 
tions are  to  be  determined. 

Whether  the  deed  before  us  was  ever  delivered  or  not,  to 
our  apprehension,  is  immaterial;  and  so,  whether  it  was 
revocable  by  the  grantor,  had  he  recovered,  is  equally 
unnecessary'  for  us  to  decide.  Indeed,  it  may  be  doubted 
whether  any  legal  transfer  of  the  personal  property  passed 
to  the  trustees;  and  if  only  an  equitable  right,  how  can  the 
title  to  stocks  and  other  personalty,  passing  by  indorsement 
or  delivery  be  completed,  where  there  is  no  valuable  considera- 
tion to  support  the  contract. 

While  we  refuse  to  set  up  the  trust,  as  against  the  wife  of 
the  decedent,  we  decide  nothing  further.  The  children  and 
grandchildren  may  urge  their  claims  upon  the  grounds 
stated  in  the  answer.  These  grounds  are  not  covered  by  our 
present  opinion,  and  have  not  been  considered  in  our  examina- 
tion of  the  case. 

While  we  are  thus  compelled  to  decide  adversely  to  the 
plaintiff,  we  could  have  wished  it  were  permitted  us  to  Tln- 
dicate,  in  some  of  its  aspects,  the  object  of  the  husband  in 
thus  disposing  of  his  estate.  He  was  evidently  a  heart-broken 
man;  upright,  industrious,  and  painstaking  through  a  long 
life  of  toil  and  adventure,  yet  a  sufferer  by  a  visitation  which 
a  parent  alone  can  understand.  He  had  not  actually  oat-lired 
his  children,  but  all,  save  one,  were  dead  to  him,  and  at  last 
he  was  separated  from  his  wife. 

We  may  well  commiserate  his  condition,  and  understand 
why  it  was  he  desired  his  property  to  be  thus  distributed- 
But  we  have  a  legal  duty  only  to  perform^  and  must  discharge 
It  impartially. 

Decree  for  defendant. 
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JACOB  W.  Sweeney  v.  Cyrus  Garrett. 

(No.  10,256.) 

1.  The  court  In  general  term  will  contlne  their  review  solely  to  the 
error  apparent  in  the  record. 

2.  To  create  a  forfeiture  of  a  lease,  it  is  not  necessary  to  make  any 
demand  for  rent  when  the  lease  provides  that  the  non-payment  with- 
out  demand  shall  determine  the  lease. 

3.  In  an  action  to  recover  possession  of  land,  after  a  forfeiture  of  a 
lease,  the  mere  fact  of  another  action  pending  between  the  same 
parties  for  the  same  premises  is  not  a  good  defense,  unless  it  appears 
that  the  cause  of  action  is  the  same. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  favor  of  Cyrus  Garrett,  at  special  term, 
bj  Spencer,  J.,  in  a  suit  to  recover  the  possession  of  real 
property. 

The  pleadings,  on  the  part  of  the  plaintiff,  allege  that  he 
claims  title  to  a  lot  of  land  on  the  east  side  of  Walnut,  be- 
tween Sixth  and  Seventh  streets,  in  the  city  of  Cincinnati, 
being  a  portion  of  a  hotel  khown  as  the  Walnut  Street 
House,  the  possession  of  which  the  defendant  unlawfully 
withholds. 

The  answer  sets  up  the  fact  that  the  plaintiff  had  com- 
menced another  action  to  recover  the  same  premises,  which 
was  then  pending  in  this  court. 

It  also  alleges  the  defendant's  right  to  remain  in  posses- 
sion by  virtue  of  a  lease,  made  to  him  by  the  plaintiff  for 
the  premises  in  controversy,  for  a  term  of  nine  yeara  from 
February  12,  A.  D.  1852. 

On  the  trial  it  was  found  that  a  large  amount  of  rent, 
due  to  the  plaintiff  by  the  defendant,  was  unpaid,  and  no 
offer  to  pay  it  had  been  made  by  the  defendant.  By  the 
terms  of  the  lease,  the  rent  was  $1,000  per  annum,  payable 
monthly  in  installments  of  $83..'*»3  1-3  on  the  first  day  of  each 
month,  with    this    condition,  "that    in    case  said  Jacob  W. 
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Swceue^  should  fail  to  pay  any  installment  of  said  rent  for 
thirty  days  after  the  same  shall  have  become  due,  and  with- 
out demand  ou  the  part  of  said  Garrett,  then  this  lease  to 
become  void." 

On  the  1st  of  Januauy,  A.  I).  1859,  about  |700  was  due. 
and,  on  the  same  day,  the  plaintiff  was  present  at  the 
defendant's  hotel,  which  covered  the  premises  described  in 
the  lease,  and  was  ready  to  receive  his  rent,  but  no  payment 
of  rent  was  made,  and  no  offer  to  pay  it  came  from  the 
defendant.  ^ 

The  case  was  submitted  to  the  court,  who  held,  upon  the 
testimony,  the  plaintiff  was  entitled  to  recover  the  posses- 
sion of  the  premises  held  by.  defendant,  and  judgment  was 
given  accordingly. 

Exceptions  were  taken  to  the  judgment,  and  to  the  refusal 
of  the  judge  to  grant  a  new  trial. 

Stephen  Clark,  for  plaintiff  in  error. 

Snow  &  Bradstreet,  for  defendant  in  error. 

Storer,  Jm  delivered  the  opinion  of  the  court: 

We  are  asked  to  revise  the  proceedings  in  this  case  at 
special  term. 

First,  because  the  court  erred  in  deciding  the  plaintiff  could 
avail  himself  of  the  conditions  of  the  lease,  after  he  had 
dispensed  with  them  and  waived  them. 

We  find  no  such  ruling  In  the  record,  and  no  exception 
appears  to  have  been  taken  to  the  opinion  of  the  court,  if  one 
was  expressed  upon  the  point. 

The  second  error  assigned  is,  that  the  court  held  a  demand 
for  the  rent  due  need  not  have  been  made  by  the  lessor  to  give 
him  a  right  of  entry. 

The  terms  of  the  lease  were  regarded  by  the  judge  as 
conferring  that  right  upon  the  lessor,  and  he  accordingly 
decided  the  plaintiff  was  not  required  to  demand  payment 
of  the  rent,  and  this,  in  our  opinion,  is  the  law  of  the  case. 
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There  seems  to  be  no  conflict  of  authority  on  the  question 
from  Dormer's  case,  5  Co.  40,  to  the  present  time;  we  find 
the  rule  thus  stated  in  1  Bac.  Abrid.  655,  recognized  in  Wood- 
faJl's  Landlord  and  Tenant,  266;  Goodright  v.  Cator,  2  Douglas. 
477;  and  Harris  t.  Masters,  2  B.  &  Cress.  490. 

The  third  error  assigned  is  but  the  statement  of  the  second 
in  another  form,  and  the  opinion  we  have  expressed  upon  that 
is  equally  applicable  to  this.  As  to  the  fourth,  that  parol 
evidence  was  admitted  to  explain  the  lease,  we  And  no  such 
statement  fa  the  bill  of  exceptions,  and  must  disregard  this 
assignment  of  error  accordingly. 

As  to  the  fifth,  that  the  court  erred  in  refusing  to  decide 
that  a  former  action  then  pending,  was  a  bar  to  this  pro- 
ceeding. 

It  does  not  appear  by  the  record  that  any  such  action  was 
pending.  No  proof  of  the  fact  is  exhibited  in  the  bill  of 
exceptions,  but,  od  the  contrary,  it  is  there  stated  that  all 
the  testimony  offered  on  the  trial  was  that  of  the  parties 
themselves,  who  were  both  sworn. 

We  are  not,  therefore,  required  to  consider  this  exception. 
If,  however,  we  are  permitted  to  refer  to  the  answer  in 
which  the  pendency  of  the  former  action  is  set  forth,  we  find 
there  is  n»  averment,  that  the  suit  was  for  the  same  cause; 
and  it  is  certain  a  plea  would  be  bad  unless  such  an 
allegation  was  made.  It  can  not  be  claimed  that  a  former 
suit  pending  to  recover  the  possession,  because  of  a  prior 
forfeiture,  can  affect  the  right  to  the  same  remedy  for  a  sub- 
sequent  forfeiture.  On  the  whole  case,  we  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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John  A.  Wiluams  v.  Danibl  H.  Mears. 

(No.  8.346.) 

1.  Fraudulent  representations  prior  to  the  execution  of  a  deed,  affecting 
th'^  con&ideration.  motives,  or  inducements  leading  thereto,  did  not, 
at  common  law,  avoid  the  conveyance,  but  the  grantor,  his  heirs  or 
subsequent  purchasers  from  him,  could  obtain  relief  only  by  bill 
in  equity.  If  this  objection  may  now  be  made  under  the  code,  in  the 
defense  of  an  action  for  the  recovery  of  possession  of  real  estate.  It 
is  only  where  the  grantors,  of  the  deeds,  ought  to  be  avoided,  or  one 

.  in  priority  asserts  it  by  proper  proceedings,  averring  the  fraud,  and 
giving  the  plaintiff  notice  of  the  defense. 

2.  The  grantor  of  a  deed  can  not.  by'  subsequent  parol  statements, 
affect  the  title  thereby  conveyed. 

3.  Courts  of  equity  will  not  aid  a  defectively  executed  advancement. 

4.  A  deed  of  trust  conveying  property,  owned  by  the  grantor  but  oc- 
cupied by  his  daughter  and  her  husband,  properly  executed  and  re- 
corded in  the  lifetime  of  the  grantor,  was  handed  by  his  con  to  the 
grantee,  who  thereupon  called  upon  the  daughter,  and  in  the  pres- 
ence of  her  husband  (the  defendant),  who  made  no  objection,  effected 
an  arrangement  by  which  she.  being  the  e&^ui  que  trust,  receipted 
to  him  for  the  rent  as  if  collected  and  paid  over  to  her.  Held:  Suffi- 
cient evidence  of  delivery,  although  the  authority  of  the  grantor's 
son  was  not  shown. 

5.  A  deed  to  H..  his  heirs  and  assigns  forever,  in  trust  to  collect  rents, 
keep  down  taxes  and  pay  the  net  income  to  W..  during  her  life,  and 
after  her  death  to  her  children  or  descendants  until  the  age  of  twenty- 
ono  and  then  to  convey  to  them  in  fee  simple,  with  a  power  of  sale 
in  certain  contingencies,  and  to  appoint  a  successor  in  the  trust, 
vest^  the  fee  simple  in  H. 

0.  A  provision  that  if  W.  leaves  no  children  or  descendants,  the  es- 
tate created  by  the  deed  shall  determine,  and  the  property  descend  to 
the  heirs  of  the  grantor,  at  most  reduces  the  estate  of  the  trustee 
only  to  a  qualified  or  base  fee. 

7.  Where  a  deed  of  trust,  for  the  benefit  of  W.  for  life,  directs  the  trus- 
tee, upon  her  death,  to  convey  the  fee  simple  to  the  heirs  of  her 
body,  the  deed  will  be  construed  as  if  it  contained  the  instrument 
thus  provided  for.  and  the  rule  in  Shelley's  case  does  not  apply,  be- 
cause a  legal  estate  In  remainder  is  limited  upon  an  equitable  life  es- 
tate. 

S.  The  word  "heirs'*  Is  essential  that  the  rule  in  Shelley's  case  may  ap- 
ply to  a  dee4.  No  words  of  similar  Import  answer  the  same  pur- 
pose. Therefore,  a  remainder  to  children  and  the  descendants  of  chil- 
dren does  not  enlarge  a  life  estate  given  to  the  ancestor. 
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General  Term. — Proceedinji;  in  error  to  reverse  a  judg- 
ment rendered  by  Judge  (iholson  after  a  trial  by  jury  at 
Bpecia)  term.  The  errors  assigned  are  these:  1.  Exclusion 
of  relevant  and  competent  testimony;  2.  Error  in  the  charge; 
and,  3,  Refusal  to  grant  a  new  trial. 

The  action  was  for  the  recovery  of  the  possession  of  real 
estate  and  damages  for  its  detention.  The  pleadings  are  in 
the  simplest  form,  the  petition  stating  that  the  plaintiff  is 
entitled  to  possession  which  the  defendant  wrongfully  with- 
holds, and  claiming  damage  for  its  detention;  the  answer 
merei.V  denying  these  averments. 

The  plaintiff  below,  Daniel  H.  Mears,  was  the  son,  and 
the  defendant,  Williams,  was  the  son-inlaw  of  John  Mears. 
During  the  lifetime  of  his  wife,  Ann  Louisa  Williams,  the 
defendant  was  put  in  possession  of  the  premises  in  dispute 
hv  her  father. 

In  the  rear  1856,  a  deed  of  trust  was  executed  by  John 
Mears.  This  instrument  conveys  the  premises  to  '^Daniel 
H.  Home,  his  heirs  and  assigns  forever,"  upon  trust  "to  lease 
and  to  rent  and  to  receive  the  rents,  issues  and  profits  arising 
and  accruing  from  the  same,"  and  out  of  these  to  pay  taxes 
and  assessments,  and  the  charges  and  expenses  necessary  to 
the  well  keeping  thereof,  and  to  pay  over  the  "net  rents, 
issues,  and  profits  of  the  same  to  my  daughter  Ann  Louisa 
WMUiams,  for  and  during  her  natural  life,  for  the  maintenance 
and  support  of  herself  and  her  family,  and  the  education 
of  her  child  or  children,  without  anticipation  of  the  same 
on  the  part  of  my  said  daughter  Ann  Louisa  Williams;  and 
upon  the  further  trust,  on  the  death  of  my  said  daughtei* 
Ann  Louisa  Williams,  bearing  a  child  or  children,  or 
descendant  or  descendants  of  any  child  or  children  deceased  of 
my  said  daughter  Ann  Louisa  Williams,  not  having  attained 
the  age  of  twenty-one  years,  to  pay  over  to  such  child  or 
children  or  descendant  or  descendants  of  any  child  or  children 
deceased  of  my  said  daughter  Ann  rx)uiBa  Williams,  the  net 
rents,   issues,   and   profits  so   rising   and   accruing  from   the 
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property  herein  conveyed,  for  the  maintenance  and  support, 
and  for  the  education  of  such  child  or  children  o;-  descendant 
or  descendants  of  any  child  or  children  deceased  of  my  said 
daughter  Ann  I^uisa  Williams,  not  having  attained  the  age 
of  twenty-one  years,  and  on  such  child  and  children  or  de- 
scendant or  descendants  of  any  child  or  children  deceased 
o.  my  said  daughter  Ann  Louisa  Williams,  attaining  the  age 
of  twenty-one  years,  then  and  in  that  case  to  convey  to  such 
child  or  children  or  descendant  or  descendants  of  any  child 
or  children  deceased  of  my  said  daughter  Ann  Louisa  Wil- 
liams, such  a   proportional   portion   of  the  premises  herein 
conveyed  that  such  child  or  children,  or  descendants  of  any 
child  or  children  of  my  said  daughter  Ann  Louisa  Williams 
would  be  entitled  to,  under  the  present  statute  of  descent  and 
distribution  of  the  State  of  Ohio,  and  as  if  the  estate  herein 
conveyed  had  descended  from  my  said  daughter  Ann  Louisa 
Williams;"  and  with  much  and   similar  verbiage  the  deed 
proceeds  to  provide  that  if  upon  the  death  of  Mrs.  Williams, 
the  cestui  que  trust  of  the  remainder  shall  have  already  arrived 
at  the  age  of  twenty-one,  the  conveyance  shall  be  made  forth- 
with; but  if  such  cestui  que  trust  fails  to  arrive  at  that  age^ 
and  in  default  of  children  or  descendants  of  Mrs.  Williams, 
then  that  the  estate  created  by  the  deed  shall  determine  and 
the  property  descend  to  the  heirs  of  the  grantor.    There  is 
also  a  power  of  sale  in  certain  contingencies  vested  in  tbe 
trustee,  and  a  power  to  appoint  his  successor,  and  in  case  of 
his  failure  to  appoint,  the  Probate  Court  of  Hamilton  County 
is  authorized  to  appoint. 

Home  accepted  the  trust,  and  proceeded  to  its  ezecutioD, 
then  resigned,  and  Daniel  H.  Mears,  plaintifif  below, 
was  appointed  by  the  probate  court  a*  Horne's  successor 
\u  the  trust:  1  hereupon  Home  conveyed  the  premises 
to  the  plaintifif,  subject  to  tbe  trusts  and  conditions  of  the 
original  deed  of  trust.  In  the  year  1857,  Mrs.  Williams 
died,  leaving  an  infant  daughter,  and  Mears  claims  under 
the  deed  as  trustee  of  this  daughter,  averring  that  the  traet 
was  created  to  support  an  estate  for  life  in  his  sister  Mrs. 
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Williams,  with  remainder  in  fee  simple  to  the  child.  The 
defendant  claims  that  the  premises  were  given  to  his  wife 
in  fee  simple,  by  way  of  advancement  from  her  father  in 
the  year  1S52,  and  that  he  has  an  estate  for  life  therein  as 
tenant  by  the  curtesy;  he  further  denies  that  the  deed  of 
trust,  under  which  plaintiff  claims,  was  ever  delivered  by  his 
father-in-law,  and  claims  that  if  delivered  it  conveyed  to  his 
wife  an  estate  tail  or  an  equitable  estate  of  inheritance,  in 
either  of  which  cases  he  is  tenant  by  the  curtesy. 

The  errors  complained  of  at  the  trial  are  particularly  set 
forth  in  the  opinion. 

J.  B.  Eaton  and  J.  T.  Crapsey,  for  plaintiff  in  error. 
Nicholas  Headington,  for  defendant  in  error. 

HoADLT,  J.,  delivered  the  opinion  of  the  court: 
Upon  the  trial,  at  special  term,  the  plaintiff  proved  that 
John  Mears,  the  former  owner  of  the  premises  in  question, 
the  father  of  the  plaintiff  and  father-in-law  of  the  defendant, 
conveyed  the  property  in  1856  to  Daniel  H.  Home  in  fee 
simple  upon  certain  trusts,  hereafter  more  particularly  to  be 
considered;  that  Mr.  Home  accepted  the  trust  and  acted 
under  it;  that  be  subsequently  resigned,  the  plaintiff  was 
appointed  his  succcessor  by  the  probate  court,  and  thereupon 
Horne  conveyed  the  preraisefi  to  the  plaintiff  to  be  held  upon 
the  trusts  of  the  original  deed  from  John  Mears. 

During  the  trial.  Hume  was  examined  on  behalf  of  the 
plaintiff,  and  upon  cross  examination  several  questions  were 
asked  him.  which  were  objected  to,  and  the  objections  sus- 
tained. One  of  these  was  directed  to  the  condition  of  mind 
of  John  Mears  prior  to  the  time  the  deed  to  the  witness  was 
executed.  The  object  of  counsel  was  explained  to  be,  not 
to  show  anv  fraud  io  the  factum  or  act  of  execntioB.  or  any 
mental  infirniitv  which  rendered  the  grantor  then  incapable 
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of  a  valid  execution,  but  by  what  had  taken  place  previous 
to  its  execution,  that  it  was  procured  bj  misrepresentation, 
imposition,  and  fraud  of  the  plaintiff.  The  court  then  said 
that  such  evidence  would  be  competent  upon  a  petition  filed 
bj  the  proper  party  to  have  said  deed  set  aside  for  fraud,  but 
that  in  the  present  action  it  was  incompetent,  and  therefore 
was  excluded. 

The  common  law  rule  is  stated  bj  Chief  Justice  Savage, 
in  Franchot  v.  Leach,  5-  Cowen,  508,  in  these  words:  "The 
fraud  which  avoids  a  deed  is  not  a  fraudulent  representation 
.18  to  the  consideration,  but  a  fraud  relating  to  the  execution 
of  it,  as  <<i  fraudulent  misreading  or  obtaining  such  an  instru 
ment  as  the  obligor  did  not  intend  to  give." 

For,  at  law,  the  consideration  of  a  specialty  could  not  be 
disputed,  and  fraud  antecedent  to  the  execution  of  the 
instrument,  and  entering  into  the  motives  and  inducements 
which  lead  thereto,  is  excluded  by  the  presumption  of 
consideration.  Such  fraud  only  as  rendered  the  specialty 
absolutely  void  and  incapable  of  ratification  except  by  re 
execution,  which  so  affected  the  instrument  that  it  might  be 
said  to  be  not  the  act  of  the  party,  could  be  alleged  against 
it  at  law.  In  the  language  of  the  Supreme  Court  of  Indi- 
ana, in  Huston  v.  Williams,  3  Blackf.  172,  "if  the  defense  is 
bottomed  on  the  false,  fraudulent,  and  covinous  conduct  of 
;he  obligee,  in  relation  to  the  execution  of  the  instrument, 
as  where  it  is  fraudulently  misread,  or  where  the  obligee 
fraudulently  induces  the  obligor  to  execute  the  instrum^it 
when  he  is  incapable  of  judging  for  himself,  either  by  reason 
of  drunkenness  or  lunacy,  or  where  the  obligee  does  any 
other  fraudulent  act  which  shows  that  the  obligor,  in  truth 
and  fact,  never,  in  the  eye  of  the  law,  executed  the  bond, 
the  facts  may  be  given  in  evidence  under  the  plea  of  nan  est 
faoium,  or  they  may  be  given  in  evidence  under  a  general  plea 
of  fraud,  covin,  and  false  representation." 

"But  it  appears,"  say  the  court,  in  another  part  of  the 
same  opinion,  "that  such  a  defense  only  relatesi  to  fraud, 
covin,  and  false  representation  in  the  execution  of  the  writing 
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obligatory,  and  not  to  the  consideration  or  inducement  which 
influenced  the  obligor  to  make  the  bond.'* 

In  Dorr  v.  Munsell,  13  Johns.  4.*j0,  Chief  tlustice  Spencer, 
aays:  ''The  plea  demurred  to  is  bad.  It  sets  up  a  fraudu- 
lent representation  of  the  plaintitt's  patent  right,  and  in 
substance  it  is  a  denial  of  any  consideration  for  the  bond. 
At  law,  the  defendant  can  not  avoid  a  solemn  deed  on  the 
ground  of  a  want  of  consideration.  That  injury  is  precluded 
by  the  very  nature  of  the  instrument.  The  case  of  Vroman 
V.  Phelps,  2  Johns.  177,  is  directly  in  point,  that  a  fraudulent 
representation  of  the  quality  and  value  of  the  thing  sold 
forms  no  defense  in  a  suit  or  specialty.  In  some  of  the  ele- 
mentary writers,  it  is  stated  that  t'raud  may  be  given  in  evi- 
dence under  the  plea  of  nmi  est  factum.  This  must  be  con- 
lined  to  cases  where  the  fraud  relates  to  the  execution  of  the 
instrument,  as  if  a  deed  be  fraudulently  misread,  and  is  exe- 
cuted under  that  imposition;  or  where  there  isi  a  fraudulent 
substitution  of  one  deed  for  another,  and  the  party's  signa- 
ture is  obtained  to  a  deed  which  he  did  not  intend  to  execute." 

In  Jackson  v.  Hills.  .S  Cowen,  290,  the  same  rule  was 
applied  in  an  action  of  ejectment.  This  position  is  sustained 
by  a  great  weight  of  authority.  Parker  v.  Parmele,  20  John- 
!^on,  133;  Champion  v.  White,  5  Cowen,  510;  Taylor  v.  King, 
6  Mumford,  366;  Wyche  v.  Macklin,  2  Randolph,  426;  Logan 
V.  Simmons,  1  Dev.  and  Battle's  Law,  IG;  Swift  v.  Fitzhugh, 
%  Porter,  63;  Mordecai  v.  Tankersly,  1  Ala.  100;  Stokes  v. 
Jones,  18  Ala.  737;  Greathouse  v.  Dunlap,  3  McLean,  303; 
Saunders  v.  Stotts,  6  Ohio,  380;  Doe,  dem.  Raguet  v.  Roll.  7 
Ohio,  70,  part  2;  and  there  is,  so  far  as  we  know,  but  a  single 
case  to  the  contrary, Hoitt  T.Hnloomb,3  Foster. r)35, in  any  State 
where  there  is  an  equitable  jurisdiction  vested  in  the  courts. 

Thi«  rule  was  modified  in  Ohio,  so  far  as  specialties  for  the 
payment  of  monfv,  or  delivery  of  property  are  concerned,  by 
the  act  of  1834,  awan>  Stat,  of  1841,  p.  686. 

In  the  case  already  cited  from  Indiana,  the  court  say  that 
"where  the  fraud,  covin,  and  false  representations,  which  are 
set  up  as  a  defense  to  a  bond,  are  rospectin«:  the  right,  tiflo. 
39 
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umouDt,  soundneBB,  quantity,  quality,  or  value,  of  the  conBid- 
eratioD  which  influenced  the  obligor  to  make  the  bond,  the 
defense  is  equitable  and  not  legal."     P.  171. 

In  such  cafies,  and  by  parity  of  reasoning,  in  case  of  a  deed 
founded  on  natural  love  and  affection,  where  the  conveyance 
though  intelligently  executed  by  a  grantor,  mentally  capable, 
is  induced  by  antecedent  false  representations,  fraudulently 
creating  the  motives  for  the  gift,  the  conveyance  is  not  void; 
it  is  entirely  valid  until  avoided;  it  can  be  ratified  even  by 
parol,  or,  in  some  cases,  by  silence  and  acquiescence,  and  may 
be  avoided  by  resort  to  a  court  of  equity. 

But  the  distinction  between  law  and  equity  having  been 
abrogated  in  Ohio,  it  is  insisted  that  a  deed  may  now  be 
attacked  for  such  defect,  by  a  defendant,  in  a  proceeding  to 
recover  possession  of  real  estate. 

We  are  not  inclined  to  dispute  this  proposition,  but  the 
question  is  whether  before  the  testimony  becomes  competent, 
it  is  not  necessary  for  the  party  to  show  that  he  stands  in  such 
privity  with  ihe  grantor  of  the  conveyance  proposed  to  be 
attacked,  or  has  such  an  interest  in  the  property,  as  author- 
izes him  to  object  to  the  deed,  and  to  ask  that  it  be  avoided 
by  proper  pleading  to  that  effect. 

It  has  been  held  in  New  York,  Dewey  v.  Hoag,  15  Bar. 
3(55,  that  while  an  equitable  title  may  be  a  defense  under 
the  code,  in  such  cases,  it  is  only  where  the  defendant  be- 
comes an  actor,  and  asks  affirmative  relief  by  filing  an  an- 
swer containing  all  the  averments  necessary  for  a  petition  to 
that  end. 

This  seems  a  just  rule,  at  least  where  the  equitable  title 
needs  judicial  action  to  give  it  efficacy. 

This  deed  is  admitted  to  have  been  executed  by  John 
Mears,  while  possessed  of  sufficient  mental  vigor,  and  know- 
ing and  intending  fully  what  he  was  doing.  It  is  said,  how- 
ever, that  by  reason  of  falsehoods  told  him,  and  impositions 
practiced  upon  him  previously,  he  was  fraudulently  induced 
to  make  the  deed.  In  other  words,  that  by  reason  of  a  fraud 
in  the  consideration,  the  deed  is  void. 
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Now,  John  Meare  bim^lf,  his  subsequent  grantees,  or  bis 
heirs,  maj  avoid  it,  if  this  be  so,  by  petition  to  that  end; 
perhaps  thej  may  secure  the  same  result  by  coanter-ciaim 
or  cross-petition.  But  as  the  deed  is  a  complete  tranafer  of 
the  title  until  avoided,  and  as  judicial  action  is  necessary 
completely  to  avoid  it.  and  as  no  judicial  action  has  been 
asked,  we  do  not  suppose  the  testimony  competent. 

The  attax:k  must  be  made  directly  and  not  collaterally. 

Whether  the  defendant  is  in  the  category  of  those  who 
can  object  to  the  deed,  even  by  proper  pleading,  is  a  question 
which  can  not  be  answered  before  deciding  the  merits  of  the 
controversy. 

During  the  cross-examination  of  the  same  witness,  he  was 
jAked  as  to  statements  made  by  John  Mears,  after  the  exe- 
cution of  the  deed,  with  the  view  of  attacking  the  validity 
of  the  title  thereby  conveyed.  The  court  excluded  the  tes- 
timonv. 

In  this  there  was  no  error.  The  grantor  of  a  deed  can  n«t 
invalidate  his  conveyance  by  subsequent  parol  statements. 
Chess  V.  Chess,  1  Penn.  32. 

Passing  to  the  examination  of  the  merits  of  the  cause,  we 
find  the  following  state  of  case:  The  defendant  married  the 
daughter  of  John  Mears.  During  the  lifetime  of  his  wife, 
thvey  were  put  in  possession  of  the  premises  in  dispute  by 
Mears.  In  185G.  the  deed  of  trust  was  executed.  In  1867. 
Mr;^.  Williams  died,  leaving  an  infant  daughter. 

The  piainti£F  claims  under  the  deed  a%  the  trustee  «f  this 
daughter,  and  avers  that  by  its  true  construction,  a  tmst  was 
created  to  support  an  estate  for  life  in  Mrs.  Williams,  remainder 
in  fee  simple  to  the  child. 

The  defendant  claims.  1.  That  the  premises  were  given  in 
1862  to  his  wife,  by  her  father,  in  fee  simple,  by  way  of  ad- 
vancement, and  that  he  is  entitled  to  an  estate  for  life  therein 
as  tenant  by  the  curtefqr. 

2.  He  denies  that  the  deed  of  trust  was  ever  delivered. 

♦^.  He  claims  that  if  it  was  delivered,  it  conveved  to  his 
wife,  Ann  Louisa  Williams,  an  estate  tail,  or  an  equitable 
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estate  of  inheritaDce,  in  either  of  which  cases  he  is  tenant  by 
the  curtefiy. 

FMrst  As  to  the  claim  of  an  advancement   in   1852.    The 
testimony  on  this  subject  is  this:     Williams  testifies,  "I  took 
possession  of  the  property  in  controversy   in  October,   1852, 
and    have    continued    in    possession    ever    since.     Mr.    John 
Means  put  me  into  possession.     He  said  be  had  bought  the 
property   for   my    wife,  Ann   Louisa   Williams.     I     have    ex- 
pended four  or  Qve  hundred  dollars  for  the  repairs  of  said 
property  from  time  to  time,  since  I   have  bad   possession  of 
it/'     On  cross-examination,   he  said:     ''My    wife  and   myself 
were  living  together,  and  moved  into  said  property  together, 
when  the  possession  of  it  was  given  to  me  by  John  Mears, 
and   we  continued   to   live   together   as   man   and    wife   until 
her    death."     Daniel    H.    Home    testifies    as    follows.     "Mr. 
Mears  told  me  that  before  he  bought  this  property.  Williams 
had  complained  of  having  to  pay  a  high  rent  for  a  shop.    1 
suppose    the    property    is    worth    from    $2,000    to    f3,000.    I 
have   seen    Improvements    being    made,    and  some    painting, 
since  Williams  took  possession."     He  also  says  that  he  and 
the  plaintiff  spent  much  time  with  John   Mears  in  the  win 
ter  of  1855-6,  looking  over  his  papers,  among  other  things, 
in  reference  to  the  advancement  he  had  made  to  his  children, 
preparatory  to  making  his  will.     Again  be  saya:    "I  paid  no 
consideration  for  the  property   in   controversy,  when  it   was 
conveyed  to  me  as  trustee.     I  suppose  the  value  of  it  wa? 
charged  as  an  advancement  to  Mrs.  Williams." 

During  the  course  of  the  trial  the  plaintiff  offered  in  evi 
dence  the  will  of  John  Mears,  executed  March  7,  18oG.  for 
the  purpose  of  showing  "that  even  if  it  was  proper  by  vra> 
of  counter  claim  to  set  up  the  defense  that  the  trust  deed  i«» 
Daniel  H.  Home,  above  mentioned,  was  procured  by  fraud 
the  defendant  had  no  title,  in  case  the  deed  was  invalid 
upon  which  he  could  base  that  defense."  Objection  was 
made,  but  overruled^  and  an  exception  taken.  On  the  hear 
ing  before  us  this  exception  wa?  waived,  and  the  will  strongl- 
relied  on  as  furnishing  corroborative  evidence  of  an  advanct^ 
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inent  in  1852.  Tbr  will  disposes  of  the  eotire  property  of 
the  testator  after  providing  for  his  widow,  aod  giving  sundry 
iegacie«,  bj  a  disposition  among  his  children  and  grand- 
children, the  shares  of.  all  except  Daniel  H.  Mears,  being 
given  to  trustees  upon  trusts  similar  to  those  of  the  deed  to 
Home.  In  the  course  of  the  will  occurs  this  provision:  **ln 
Ihis  division  of  my  estate  into  shares,  I  direct  that  the  money 
and  property  which  I  have  heretofore  given  and  conveyed 
to  my  children  and  to  my  deceased  daughter,  Esther  Mary 
Tomlinfion,  and  to  her  two  surviving  daughters,  Sarah  L. 
and  Louisa  Jane  Tomlinson,  as  an  advancement,  an  account 
of  which  will  be  found  in  my  account  book,  and  signed  by 
me,  and  which  are  as  follows:  *  •  •  to  Ann  Louisa 
Williams,  |12,141.33,  •  •  *  and  all  further  sums  that 
may  hereafter  during  my  life  be  advanced  and  charged  on 
my  book  to  their  respective  accounts,  and  the  said  aggre- 
gate sum  so  advanced  and  charged  shall  be  added  to  the 
amount  of  ray  remaining  estate,  and  the  whole  amount  then 
to  be  divided  into  five  equal  shares;''  one  of  which  he  gives 
to  Daniel  H.  Home,  upon  substantially  the  same  trusts,  for 
the  benefit  of  Mrs.  Williams  and  her  child,  as  are  contained 
in  the  deed  to  him. 

The  account  book  here  referred  to  is  not  a  part  of  the  bill 
of  exceptions,  but  we  were  furnished  with  it  at  the  hearing, 
and,  at  the  request  of  counsel,  have  given  it  consideration. 

The  account  ajjainst  Mrs.  Williams  begins  with  an  item 
dated  March  3,  1854.  Then  follow  charges  dated  respect- 
ively March  3,  1854,  October  20.  1854,  January  24,  1851. 
December  4.  1852.  December  15,  1855,  August  30,  1855, 
February  1,  1855,  June  5,  1855.  Then  follow  four  charges 
without  date,  and  then  this  item  also  without  date,  "real  estate 
on  Sycamore  street,  above  Fifth,  ?3,604.98.''  After  several 
other  charges,  some  of  other  real  estate,  all  without  date, 
follow  these  words:  "The  foregoing  account  against  my 
daughter,  Ann  L.  Williams,  is  correct,  and  the  amount, 
912,141.33,  is  what  T  heretofore  advanced  as  stated,  and  is 
the  amount  rIso  which  I   have  named  is  my  last  will  and 
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testament  to  be  charged  to  the  portion  of  my  daughter^ 
Ann  L.  Williama.  Cincinnati,  March,  1856.  Signed,  John 
Mears." 

That  Mears  considered    this  property  as   having    been  ad- 
vanced in  some  form  to  his  daughter  when  he  made  his  will, 
we  do  not  doubt.     The  question  i^  whether  he  referred  to 
the  provision  made  by  the  deed  of  trust,  or  to  a  previous  ad 
vancement  made  in  1852. 

Whatever  advancement  was  made  in  1852  was,  we  think, 
by  parol.  The  language  of  the  will,  in  which  allusion  is 
made  to  the  money  and  property  heretofore  given  and  con- 
veyed by  way  of  advancement,  is  not  definite  enough,  to 
omit  for  the  present  other  objections,  to  bear  the  presump- 
tion, which  counsel  seek  to  found  upon  it,  that  a  conveyance 
was  made  in  1852. 

The  statute  of  frauds  forbids  a  conveyance  by  parol  of 
any  other  than  a  possessory  interest.  So,  that  so  far  as  this 
advancement  was  executed,  it  is  as  an  advancement  of  the 
pos.^ession,  nothing  more.  The  cases  we  shall  presently  cite 
show  that  a  parol  advancement  can  not  be  taken  out  of  the 
statute  by  possession.  There  must  be  a  purchase  and  a  con- 
sideration to  work  that  result.  An  advancement  is  worth- 
less unless  executed.  It  stands  as  a  mere  gratuity,  to  which 
no  one  has  a  right,  and  which,  if  the  donor  does  not  himself 
perfect,  must  fall.  Equity  will  not  aid  the  enforcement  of  a 
defectively  executed  advancement.  2  Story's  Eq.  Jur.,  sec. 
706a,  T03a;  Holloway  v.  Headington,  8  Sim.  .324;  Jefferys 
V.  Jeffervs,  1  Craig  and  Phillips,  188;  Callaghan  v.  OaJlaghan. 
8  CI.  and  Finn.  374. 

The  oases  of  Lessee  of  Barton's  Lessee  v.  The  Heirs  of  Mor 
ris,  15  Ohio,  408.  and  Tremper  et  al.  v.  Barton,  18  Ohio,  418: 
so  much  relied  on  by  counsel,  do  not  affect  this  proposition 
There,  the    advancement    was    executed.     A   perfect    legaf 
title,  sustained  as  such  in  ejectment,  passed  to  Edward  Bar 
ton,  Jr. 

But  we  are  satisfied  upon  the  facts  that  even  If  equity  did 
aid  imperfect  advancements,  there  \m  no    case  of   that    kind 
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here.  In  1852,  Mears  put  bi.«i  daughter  into  poBseasion,  re- 
taining the  title.  The  presumption  is,  that  he  intended  then 
to  do  just  what  he  did,  to- wit:  give  her  the  use  of  the 
premises  for  the  time  being,  reserving  for  the  future  the  dis- 
posal of  the  title.  In  March,  1856,  he  made  a  deed  of  trust 
conveying  the  premises  for  her  benefit,  and  charged  her  with 
the  price  on  his  book  of  accounta,  and  referred  to  it  in  his 
will.  The  charge  on  the  book,  and  the  reference  in  the  will, 
both  point,  we  think,  to  the  deed  of  trust.  That  instrument 
bears  date  the  lltb  of  March,  1856,  six  days  before  the  date 
of  the  will.  It  seems  clear,  therefore,  that  whatever  he  in- 
tended, the  advancement  he  made  in  1852  was  of  the  pos- 
session only,  and  the  advancement  he  finally  perfected  is 
contained  in  the  provisions  of  the  deed  of  trust.  To  that 
instrument,  therefore,  we  are  remitted  to  ascertain  the  defend- 
ant's rights. 

Secondly.  In  approaching  the  consideration  of  this  deed, 
we  are  first  met  by  the  objection  that  no  proper  proof  has 
been  made  of  its  delivery.  Ordinarily,  the  fact  that  an  instru- 
ment is  in  the  possession  of  the  grantee,  raises  a  presumption 
of  delivery.  It  is  contended  that  this  preeuniption  is  over- 
borne by  the  testimony  of  Mr.  Home,  who  sayfl  that  after 
that  deed  was  recorded,  it  was  handed  to  him  by  the  plaintiff. 
Whether  this  was  done  at  the  request  of  John  Mears  is  not 
f-xpressly  shown,  but  it  would  not  perhaps  be  an  unwarrant- 
able inference.  However  that  may  be,  when  Home  received 
the  deed,  he  called  od  Mrs.  Williams,  in  her  husband'^ 
presence,  and  effected  an  arrangement  to  which  Williams 
had  no  objection,  by  which  instead  of  collecting  rent  from 
the  defendant  and  paying  it  over  to  his  wife,  she  receipted  half 
yearly  for  the  money,  as  if  collected,  and  remained  in  posses- 
sion. This,  it  seems  to  us,  was  a  recognition  of  the  efflcaoy 
of  the  deed,  with  in  connection  with  the  fact  that  the  deed 
was  recorded  in  the  lifetime  of  John  Mears,  and  is  in  the 
possession  of  the  grantee,  makes  a  prUrui  facie  cas-*  of  delivery 
at  least,  although  it  was  handed  to  Home  after  its  record, 
by  the  grantor's  son,  whose  authority  is  not  shown. 
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Thirdly.  As  to  tbe  estate  ooDvejed  bj  the  deed  of  tni8t« 

Upon  this  instrument    the  first  question  which   arises  is  as 
to  the  estate  of  the  truatee.     It  is  claimed  that  he  takes  but 
a  chattel  interest,  and  that  Mrs.   Williams  being  the  grantee 
of  the  rents  and  profits,  has  a  legal  life  estate  which  the  rule 
in  Shelley's  case  enlarges  to  a  fee  tail. 

But  the  deed  expressh  clothes  the  trustee  with  the  fee 
simple  bj  the  use  of  words)  of  inheritance  In  tbe  granting 
clause.  Moreover,  the  duty  imposed  upon  him  to  convej 
to  the  cestui  que  trust  in  remainder,  and  the  power  of  sale,  re> 
quire  that  estate,  and  upon  the  familiar  rule  that  a  trustee 
takes  as  large  an  estate  as  may  be  necessary  for  the  exeoatlon 
of  his  trust,  would  give  him  a  fee  even  if  words  of  inberl 
tance  were  omitted.  Or.  even  In  the  absence  of  these,  the 
duty  of  collecting  rents  and  providing  for  taxes,  and  paying 
to  the  cestui  que  trust  only  net  income,  vests  in  a  trustee 
the  legal  estate.     Lessee  of  Boyd  ?.  Talbert,  12  Ohio,  212. 

The  provision  made  for  the  contingency  of  a  failure  of 
descendants  of  Mrs.  Williams,  can,  at  most,  only  reduce  the 
trustee's  estate  to  a  qualified  or  base  fee.  Edward  Seymor's 
Case,  10  Rep.  95.  b. 

EDaving  thus  ascertained  the  estate  of  the  trustee,  let  us  con- 
sider that  of  the  cestui  qu^  trust. 

It  is  claimed  that  Mrs.  Williams  takes  a  fee  tail  by  virtue 
of  tbe  rule  in  Shelley's  case,  the  words  of  the  deed  giving 
her  a  life  estate,  and  the  remainder  to  her  children  and  de 
scendants  to  the  last  generation,  which  are  tantamount  to 
saying  *'helrs  of  ber  body."  If  the  words  "heirs  of  bet 
body"  had  been  used,  it  is  said  that  the  life  estate  would 
be  enlarged  by  that  rule  into  a  fee  tail,  and  the  words  used  are 
claimed  to  be  precisely  equivalent. 

But  it  is  to  be  remembered  that  the  life  estate  created  by 
this  deed  is  an  equitable  estate.  The  remainder  is  also  an 
equitable  estate,  until  the  cestui  que  trust,  reaches  the  pre- 
scribed age  of  twenty-one  years,  when  the  trustee  is  obliged 
to  convey  the  fee  simple.  Assuming  that,  that  which  is 
directed  to  be  done  is  done,  we    have    here   the    case  of   an 
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equitable  life  estate,  with  a  legal  remainder  limited  upon  it 
To  8ueh  cases  the  rule  iu  Shellev's  case  does  not  apply.  Lord 
Say  and  Seal  v.  Lady  Jones,  :?  Bro.  P.  C.  113;  S.  C,  1  Eq. 
Cases  Abr.  383;  Playford  v.  Hoare,  3  Younge  and  Jer.  175; 
Venables  v.  Morris,  7  Term  Rep.  342,  348. 

If  tbe  deed  therefore  conveyed  to  Home  in  trust  for  Mrs. 
Williams  during  ber  life,  remainder  to  tbe  beirs  of  ber  body, 
ahe  would  take  but  a  life  estate.  And  although  the  remain- 
der doefi  not  here  become  a  legal  estate  until  the  trustee 
conveys,  the  reasons  for  the  exception  seem  to  apply  as  fully 
as  if  the  deed  itself  limited  a  legal  remainder.  For  there  is 
nothing  to  show  an  intent  that  the  remainder  man  shall  take 
by  inheritance,  or  tbe  tenant  for  life  an  inheritable  estate. 
The  quantity  of  property  only  is  to  be  the  same  as  if  It  had 
descended,  not  the  quality  of  tbe  estate.  The  estate  when 
conveyed  is  of  a  different  nature  from  the  life  estate  of 
the  cestui  que  trust,  being  taken  by  purchase  through  a  deed 
from  tbe  trustee,  the  grantee  obtaining  thus  a  legal  estate, 
while  Mrs   Williams  enjoyed  but  an  equity. 

The  case  of  Venables  v.  Morris  is  to  the  point.  There  a 
legal  estate  for  life  was  limited  to  S.  Morris,  remainder  to 
the  use  of  such  persons  as  Hannah  Morris  should  by  deed 
appoint.  By  proper  conveyance,  she  executed  her  power 
by  creating  a  use  in  favor  of  the  right  heirs  of  S.  Morris. 
The  defendant  claimed  the  fee  by  descent  from  S  Morris. 
It  was  admitted  by  Lord  Kenyoo  that  tbe  execution  of  the 
power  made  no  difference,  for  where  a  power  is  executed  in 
pursuance  of  a  deed,  it  is  to  be  taken  as  if  tbe  execution  were 
inserted  in  the  original  deed,  but  because  the  estate  created  by 
the  execution  of  the  power  was  equitable,  and  the  life  estate 
lepal.  he  denied  the  application  of  the  rule  in  Shelley's  case. 

Here  is  not  the  case  of  a  power,  but  of  an  express  direc- 
tion. So  much  the  more  reason,  therefore,  for  reading  the 
deed  of  trust  mt  if  it  contained  the  deed  which  it  provides 
fw  from  Home  to  the  cestui  que  trust.  And  thus  read,  it 
limits  a  legal  remainder  upon  an  equitable  life  estate,  and 
does  of*t  rome  within  the  rule  in  Shelley's  case. 
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But  the  words,  **beir8  of  the  body,"  are  not  used  in  tbi^ 
deed,  and  even  if  it  were  admitted  that  their  use  would  have 
^iven  Mrs.  Williams  a  fee  tail,  we  think  them  indispensable 
for  that  purpose,  and  that  no  equivalent  language  answers 
the  same  end. 

The  very  eminent  lawyers  who  examined  this  rule  with  so 
rnach  learning  and  ability  in  the  great  case  of  Perrin  v.  Blake, 
and  the  discussions  to  which  it  gave  rise,  were  divided  into 
two  schools  of  legal  thought.  Lord  Mansfield,  Mr.  Justice 
Blackstone,  and  the  majority  of  the  Court  of  King's  Bench^ 
regarded  it  as  a  rule  of  interpretation,  and  that  a  manifest 
intent  would  authorize  a  court  to  treat  the  words  heirs, 
heirs  of  the  body,  ets.,  as  words  of  purchase,  and  these 
opinions  were  deemed  by  Judge  Story  to  be  those  generaJh 
adopted  in  this  country.  2  Greenl.  Cruise.  305,  note.  This 
doctrine  was  applied  in  King  v.  Beck,  15  Ohio,  559,  to  the 
case  of  a  devise. 

Applying  this  view  of  the  rule  in  Shelley's  case  to  the 
deed  in  question,  all  difficulty  is  removed.  For  nothing  cai» 
be  clearer  than  the  intent  to  give  Mrs.  Williams  only  a  life 
estate. 

But  Mr.  Justice  Yates,  the  Court  of  Exchequer  Chamber, 
Mr.  Hargrave,  and  others,  regarded  It  as  a  fixed  rule  of  prop 
erty,  originally  established  to  prevent  a  fraud  upon  the  feudal 
superior,  who  in  cases  of  descent  was  entitled  to  wardship 
and  marriage,  while  upon  a  purchase  only  the  trifling  ac 
koowledgment  of  relief  was  due  to  him,  and  also  to  avoid 
abeyances  of  the  fee.  Hence,  Mr.  Hargrave  says,  where  it 
is  once  settled  that  the  donor  or  testator  has  used  words  o? 
inheritance  according  to  their  legal  import,  has  applied  them 
Intentionally  to  comprise  the  whole  line  of  heirs  to  whoir. 
the  succession  is  to  be  regulated,  then  the  rule  in  Shelley'* 
case  applies,  and  the  heir  shall  not  take  by  purchase  Har 
grave  &  Butler's  Notes  to  Co.  Litt.  319  b,  376  b. 

This  statement  of  the  rule  confines  it  to  cases  where  "words 
of  inheritance  are  used  according  to  their  legal  import,"  and 
accordingly  no  case  can  be  found  where  the  use  of  any  other 
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word  than  ^*heir"  faas  been  held  to  warrant  the  application 
of  this  rule. 

The  word  •*heir"  in  the  sing!?lar  does  not  create  a  case  for 
the  rule  in  Shellej's  case.  Waker  v.  Snowe,  Palm.  359;  Bay- 
le,y  V.  Morris,  4  Vea.  788. 

Nor  will  the  words  "child,  children,  or  issue,"  have  wich 
eiTect.     Cruise's  Dig.,  title  32,  chap.  28,  sec.  28. 

For  among  the  reasons  given  for  the  rule  is  this,  that  the 
use  of  the  word  ''heirs"  imports  a  taking  by  descent,  and 
the  words  are  senseless  unless  construed  as  words  of  limitation, 
because  nemo  est  haen^s  vivcnt'iH,  and  as  no  one  is  an  heir  but 
he  who  inherits,  hence,  its  use  conclusively  shows  a  design 
to  give  an  inheritable  estate.  And  this  conclusion  follows 
from  no  equivalent  words. 

For. these  reasons  we  are  of  opinion  that  the  rule  in  Shel- 
ley's case  does  not  apply  to  this  case,  and  that  under  it  Mrs. 
Williams  took  biit  a  life  estate. 

Another  reason  for  so  holding  might  perhaps  be  urged,  to- 
wit:  that  the  deed  does  not  contemplate  "the  whole  line  of 
heirs  to  the  tenant  for  life,  and  so  builds  a  succession  upon 
her  preceding  estate  of  freehold/'  but  only  uses  language  by 
way  of  designation  to  indicate  a  remainder  in  the  heir,  who 
living  at  the  death  of  the  tenant  for  life,  shall  attain  the  age 
of  twentv-one  vears.    This  would,  it  is  well  settled,  take  the 

« 

case  out  of  the  operation  of  the  rule  in  Shelley's  case,  but  it 
requires  a  construction  of  the  deed,  which  we  do  not  feel 
called  upon  to  give. 

The  court  charged  the  jury  that  under  the  deed  from  John 
Mears  to  Home  and  from  Home  to  the  plaintiff,  the  legal 
title  passed  to  the  plaintiff,  and  that  he  was  entitled  to 
recover.  No  exception  was  taken  at  the  time,  but  we  are 
satisfied  that  there  was  no  error  in  the  charge,  and  that  the 
law  of  the  case  is  thus  stated. 

And  this  being  so.  there  was  of  course  no  error  In  over- 
ruling the  motion  for  new  trial. 

This  result  furnishes  another  reason  for  sustaining  the 
court  in  excluding    testimony.      For    it    now    appears   that 
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Williams  does  not  stand  in  a  position  to  sustain  an  action  to 
bet  aside  the  deed  ot  trust  for  fraud.  And  while  at  nisi  prius, 
before  his  title  is  fully  disclosed,  a  court  might  not  be  will- 
ing to  exclude  the  testimony  on  this  ground  alone,  a  review 
)ng  court  will  not  disturb  the  result,  It  the  party  appears  to 
ha^e  BO  Interest  to  the  question. 
Judgment   aXQrmed. 
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ACCOUNT— 

1.  wnen  tbe  suit  is  on  an  account,  attached,  as  an  ezblblt,  wtlcb  Is  im» 
perfect  In  Its  character,  the  remedy  Is  to  demand  a  bill  of  particu- 
lars, under  section  361  of  the  code.    Gibson  v.  Ohio  Farina  Co.  499. 

ACKNOWLEDGMENT— 

1.  Deeds  of  lands  in  this  State,  acknowledged  in  other  States  before 
commissioners  for  Ohio,  must  be  acknowledged  according  to  the 
law  of  Ohio.    Brannon  v.  Brannon.  224. 

ACTION— 

1.  All  the  facts  necessary  to  constitute  a  cause  of  action  or  defense 

should  be  pleaded.  Dennistoun.  Wood  &  Co.  v.  Merchants 
Bank,  52. 

2.  An  undertaking  In  attachment  is  not  the  proper  subject  of  an  action 

in  another  court.    King  v.  Snow,  73. 
8.  If  there  is  a  question,  whether  of  law  or  fact,  to  be  decided,  as  to 
the  liability  of  a  garnishee,  the  plaintiff  in  attachment  must  bring 
aa  independent  action  against  the  garnishee.    Martin  v.  Gayle,  86. 

4.  The  statute  authorizing  the  courts  to  correct,  amend,  and  relieve 

against  any  errors,  mistakes,  or  defects,  occurring  in  any  deed,  in- 
tended to  convey  or  Incumber  the  estate  of  a  married  woma.n. 
theretofore  or  thereafter  mado,  is  constitutional.  Purcell  v.  Gos- 
horn.  90. 

5.  An  act  done  maliciously  or  fraudulently  will  not  furnish  a  ground 

of  action,  if  it  be  not  in  itself  unlawful.  There  must  be  legal 
damage  resulting;  it  is  not  sufficient  that  the  act  is  Immoral. 
Smith  V.  Bowler.  153. 

6.  It  is  essential  to  a  recovery  upon  a  policy  of  insurance,  that  tho 

party  insured  should  have  an  interest  in  the  property,  both  at  the 
time  of  Insurance  and  time  of  loss.  This  interest  nee^^not  be 
personal;  it  may  be  as  agent  or  trustee,  but  it  must  exist  In  somt' 
form  or  other.    Graham  v.  Firemen's  Ins.  Co.  255. 

7.  An  action  of  foreclosure  and  sale  of  mortgaged  premises  can  b€ 

maintained  against  the  administrator  and  heirs  of  a  deceased 
mortgagor,  without  regard  to  the  eighteen  months  allowed  by  law 
to  administrators   for  administration.     Hathaway   v    Lewis.   260 

8.  In  some  cases  the  remedy  for  thp  collection  of  a  debt  may  be  lost  o'- 

suspended  and  yet  the  right  to  proceed  on  a  security  given  for  thf- 
debt  will  not  be  affected.    lb. 

9.  In  an  action  to  recover  money  agreed  to  be  paid  for  railroad  stock 

an  averment  of  a  readiness  and  willingness  to  issue  and  deliver  the 
certlllcates  of  stock  is  necessary.  The  right  to  enforce  payment  is 
not  distinct  and  Independent  from  the  ability  to  issue  and  deliver 
th«  stock,  James  v.  Cln..  Ham.  &  Dayton  R.  R.  Co.  261 
10.  A  'mortgagee,  who  was  not  a  party  to  proceedings  of  foreclosure  and 
saltv  may  be  compelled  by  the  purchaser  at  such  sale  to  ezercis« 
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his  equity  of  redemption  within  a  reasonable  time,  or  lie  tore- 
closed.    Hess  V.  Feldkamp.  332. 

11.  A  plaintiff  in  attachment  is  not  liable  to  the  sheriff  for  extraordin- 
ary expenses  in  the  care  of  property.    Mathers  v.  Ramsey,  334. 

Vi.  Jurisdiction  attaches  upon  the  filing  of  a  petition  and  issuing  of 
summons.     Spinning  v.  Ohio  Life  Ins.  and  Trust  Co.  336. 

13.  A  suit  is  never  permitted  against  a  receiver  where  the  judgment 

would  affect  the  custody  of  the  property  sequestrated.    lb. 

14.  Section  78  of  the  code,  on  the  subject  of  pending  actions  and  the 

effect  thereof,  refers  solely  to  questions  of  title  in  the  specific 
property  in  controversy.    lb. 

16.  An  action  will  not  lie  for  the  recovery  of  damages  alleged  to  have 

occurred  in  consequence  of  a  malicious  civil  suit,  unaccompanied 
by  the  arrest  of  the  person  or  seizure  of  property.  The  costs  of 
the  action  In  which  he  recovers  are  presumed  to  compensate  him 
for  his  loss.  Springer  v.  Wise.  3i)l. 
Itf.  wnen  the  founaation  of  the  action  ts  alleged  damage  in  oonsequence 
of  the  wrongful  and  malicious  levy  upon  property,  special  Injury 
must  be  alleged  and  shown.    lb. 

17.  An  Injunction  will  He  in  behalf  of  a  devisee,  and  against  the  son  of 

a  testator,  on  the  showing  that  the  son  is  collecting  the  rents  of 
the  estate,  pending  the  question  of  the  probate  of  the  testator's 
will,  and  when  waste  is  being  committed.    Piatt  v.  Piatt,  408. 

18.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense,  on 

the  part  of  the  mortgagor,  that  a  third  party  has  subsequently 
brought  a  similar  action  against  him,  in  a  court  of  concurrent 
jurisdiction,  founded  upon  the  same  cause  of  action.  West  v. 
Morris,  415. 

19.  A  petition  to  enforce  the  forfeiture  of  a  lease  for  non-payment  of 

rent,  and  also  seeking  to  recover  the  rent,  is  bad  for  misjoinder. 
The  remedies  are  inconsistent,  and  plaintiff  must  elect  Owens  ▼. 
Hickman,  471. 
CO.  In  an  action  brought  by  the  members  of  one  firm  against  the  mem* 
bers  of  another  firm,  it  is  not  a  sufficient  defense  that  G.  is  a  mem- 
ber of  both  firms.  However  strict  the  rule  of  law,  it  does  not  exist 
In  equity,  for  there  need  be  no  decree  against  G.,  nor  y^  against 
the  other  defendants,  for  his  share  of  the  debts.  Gibson  ft  Co  v. 
Ohio  Farina  Co.  499. 

21.  No  private  action  can  be  maintained  against  a  county  treasurer  in 

bis  official  capacity,  who  refuses  to  pay  an  order,  legally  drawn  by 
the  county  auditor,  upon  the  funds  of  the  treasury.  Bates  ▼. 
Fries,  611. 

22.  In  such  case  the  treasurer's  duty  is  purely  ministerial,  and  man- 

damus is  the  proper  remedy.    lb. 

23.  A  traveler  who  is  forced  to  abandon  his  nearest  route,  by  reason  of 

the  non-repair  of  a  street,  and  seeks  his  destination  by  a  more  cir- 
cuitous route,  whereby  he  suffers  injury  in  his  business,  does  not 
sustain  such  a  special  damage  as  to  entitle  him  to  an  action 
against  the  party  charged  with  the  duty  of  keeping  the  way  in 
repair.    Farrelly  v.  Cincinnati,  516. 

24.  So,  also,  in  case  of  an  omnibus  line  which  has  lost  custom  by  reason 

of  being  unable  to  pursue  its  customary  route,  in  consequence  of 
the  foundrous  condition  of  the  street.    lb. 
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25.  But  this  is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not 

special  damage,  but  the  ordinary  inconvenience  and  loss  sustained 
by  the  public  at  large,  and  only  to  be  redressed  by  a  public  prose- 
cution     lb.  y 

26.  A  party  in  possession  of  premises  by  right  of  ownership  of  the  undi- 

vided half  in  fee,  and  under  a  lease  for  years  from  the  owner  of 
the  other  undivided  half  in  fee,  can  not  maintain  a  suit  for  parti- 
tion during  the  existence  of  such  lease.    Shillito  v.  Pullan,  588. 

ADMINISTRATORS  AND  EXECUTORS— 

1.  An  action  for  foreclosure  and  sale  of  mortgaged  premises  may  be 
maintained  against  the  administrator  and  heirs  of  a  deceased  mort- 
gagor prior  to  the  expiration  of  the  eighteen  months  allowed  by 
law  for  administration.    Hathaway  v.  Lewis.  260. 

AFFIDAVIT— 

1.  The  defendant  in  attachment  may  deny  by  affidavit  the  specific  acts 

charged  by  the  plalntifC,  to  entitle  him  to  the  process  of  attach- 
ment, as  they  apply  solely  to  the  remedy,  and  not  to  the  right  of 
action.    Alexander  v.  Brown,  395. 

2.  A  certificate  "subscribed  and  sworn  to  l/efore  me"  is  sufiicient  in 

form  for  a  Jurat.    Sargent  v.  Townsend,  472. 

3.  Where  legal  proceedings  arc  based  on  insufficient  affidavits,  the  right 

to  amend  or  file  new  affidavits  will,  ordinarily,  depend  on  whether 
any  change  of  priorities  may  result.    Patterson  v.  Gulnare.  505. 

AGENT.    See  Principal  and  Agent ;  Watercraft.  1. 

AGREEMENT.     See  Contract. 

AMENDMENT— 

1.  The  power  of  amendment  extends  as  well  to  a  bill  of  exceptions  as 

to  any  other  part  of  a  record,  when  the  same  is  in  furtherance  of 
Justice.    Hazlewood  v.  Parker.  429. 

2.  No  amendment  will  be  permitted  which  will  enable  one  creditor  In 

the  race  of  diligence  to  gain  an  advantage  over  another  creditor. 
Patterson  v.  Gulnare,  505. 

3.  In  an  action  against  a  firm  in  the  partnership  name,  commenced  by 

service  of  process  at  the  place  of  business,  leave  was  given  to  sub- 
stitute the  individual  names  of  the  partners  as  defendants.  Held: 
that  the  substitution  was  not  complete  until  the  petition  had  been 
so  amended  as  to  charge  them,  and  process  been  served  on  them 
individually.    Marienthal  v.  Amburgh,  586. 

AMERCEMENT.    See  Attorneys  at  Law. 

1.  As  a  general  rule,  no  officer  of  the  court  can  be  considered  in  default 

until  he  has  technically  refused  to  perform  that  which  he  may  be 
required  to  do.    Moore  v.  Moore,  490. 

2.  It  is  proper  for  a  party  to  demand  payment  of  moneys  before  the 

officer  can  be  amerced,  or  interest  be  claimed  for  withholding  it. 
An  action  may  be  brought,  however,  before  an  actual  demand  is 
made,  and  Interest  will  be  allowed  from  the  commencement  of 
the  action.    lb. 

3.  There  are  cases  where  it  is  obligatory  upon  the  fiduciary  to  seek 

the  party  entitled  to  receive  the  fund,  and  thus  relieve  himself  of 
the  trust.  He  can  not  retain  money  for  an  indefinite  time,  use  f( 
as  his  own,  and  hold  it  without  intereet  after  hlB  term  of  office  has 
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expired,  merely  on  the  ground  that  no  demand  has  been  made  on 
him.    lb. 

ANNUITY.    See  Wills,  10.  U. 

ANSWER— 

1.  An  answer  Is  not  evidence,  but  Is  a  pleading  to  be  verliied  by  the 

affidavit  of  the  belief  of  the  party  that  the  facts  therein  stated  are 
true.    McKenzie  v.  Washington  Life  Ins.  Co.»  223. 

2.  A  general  denial  must  be  considered  as  tantamount  to  a  statement 

that  the  facts  alleged  in  the  petition  did  not  occur.  A  statement 
that  the  party  has  no  knowledge  on  the  subject,  and  therefore 
denies,  is  not  improper.    lb.  ' 

8.  Although  a  general  denial  of  indebtedness  may  not  be  a  denial  of 
all  the  material  allegations  in  a  petition,  yet  it  would  be  going  too 
far  to  entirely  disregard  such  an  answer,  and  not  require  proof 
from  the  plaintiff.    Lewis  v.  Smith,  434. 

APPRAISEMENT.    See  Inquisition. 

ARBITRATION  AND  AWARD.     See  Award. 

ASSESSMENTS— 

1.  An  ordinance  to  grade  or  pave  a  public  street,  and  providing  that  "a 

special  tax  be  assessed  and  collected  from  the  owners  of  real 
estate  abutting,  etc.,  according  to  the  ordinances  in  such  case 
made  and  provided,"  is  sufficient  to  authorize  an  assessment 
against  real  estate,  where  the  general  ordinances  in  force  at  the 
time  require  a  demand  first  to  be  made  on  the  owners,  and. 
secondly,  in  default  of  payment,  a  seizure  and  sale  of  the  real 
estate.     Lowden  v.  Cincinnati,  203. 

2.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable 

to  an  action;  but  reasonable  time  Is  allowed  for  the  issue  of  an 
assessment  after  the  completion  of  the  public  work.    lb. 

ASSIGNMENT— 

1.  An  assignee,  for  the  benefit  of  creditors,  having  accepted  the  trust, 

is  not  permitted  afterward  to  renounce  or  repudiate  the  responsi- 
bilities of  his  office,  unless  the  oestuis  que  trust,  the  creditors,j«as- 
sent  to  his  discharge.  Creditors  who  have  released  the  assignee 
in  express  terms,  must  be  postponed  to  those  who  have  declined  to 
assent  to  his  discharge  from  the  trust.    McGregor  v.  Ellis,  286. 

2.  One  partner  can  assign  a  portion  of  the  firm  effects  in  payment  of 

firm  debts,  or  as  a  security  for  antecedent  debts,  or  those  to  be- 
come due.    lb. 

3.  An  equitable  assignment,  by  a  canal  company,  of  all  its  moneys  on 

hand,  together  with  future  tolls  and  revenues,  for  the  purpose  of 
securing  a  necessary  improvement  and  repair  of  the  canal,  will  be 
protected,  as  against  judgment  creditors,  when  made  in  good 
faith  for  the  benefit  of  the  public  improvement.  Sedam  v.  Gin.  & 
Whitewater  Canal  Co.  309. 

ASSIGNOR  AND  ASSIGNEE— 
1.  Where  a  party,  having  the  ability  to  perform  an  executory  contract, 
assigns  his  Interest  in  such  contract,  he  must  be  cotnsldered  as 
equitably  bound  to  perform  it,  so  as  to  give  the  benefit  of  it  to  his 
assignee.  He  can  not  be  permitted  tc  say  that  he  is  not  rea(*y^  If. 
en  the  day  fixed  for  performance,  he  had  the  ability,  Be  must  be 
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coD8ldered,'sc  far  as  .he  d8E.ignee  Is  concerned,  as  having  the  will- 
ingness. The  assignment  of  a  contract,  and  notice  of  that  assign- 
ment creates  no  additional  burden,  nor  does  it  impose  any  addi- 
tional duty  of  acL.ve  diligence  upon  the  contractor.  James  v. 
Cin..  Ham.  &  Dayton  R.  R.  Co..  261. 

ATTACHMJiNT.    See  Watercraft. 

1.  A  person  or  corporation  to  be  served  as  garnishee  must  be  within 

the  county  in  which  the  order  of  attachment  is  executed.  It  is  not 
sutHcient  to  serve  the  agent  of  a  non-resident  corporation  d^ng 
business  in  the  county.    Conahan  v.  Cullin,  1. 

2.  An  undertaking  in  attachment  Is  not  the  proper  subject  of  an  action 

in  another  court.    King  v.  Snow.  ''3. 

3.  To  authorize  an  order  upon  the  garnishte,  it  must  appear  that  he 

owes  money  to  or  had  property  of  the  defendant.  If  there  is  a 
question  as  to  the  liability  of  the  garnishee,  .he  plaintiff  will  be 
remitted  to  an  independent  action  against  the  garnishee.  Martin 
V.  Gayle,  86. 

4.  An  order  will  not  be  made  lequlring  a  garnisaee  to  p^y  the  current 

weekly  wages  of  the  defendant,  not  due  at  the  time  of  process,  but 
due  afterward.    lb. 

5.  The  order  of  attachment  is  now  only  a  provisional  remedy,  to  be 

allowed  when  suit  is  commenced,  or  at  any  time  thereafter  before 
jodgment  is  entered.  The  act  of  receiving  security,  as  an  equiva- 
lent for  the  property  attached,  is  ministerial  rather  than  judicial. 
Egan  V.  Lumsden,  1C3. 
€.  The  court  will  require  the  party  who  pursues  an  extraordinary  rem- 
edy, whether  by  attachment  or  injunction,  to  make  out  a  clear 
case  to  authciize  judicial  interference.    lb. 

7.  If  the  affidavit  in  attachment  sets  forth  no  legal  ground  to  sustain 

the  process,  or  if  the  facts  stated  are  untrue.  It  Is  the  duty  of  the 
court,  upon  inspecting  the  affidavit  in  the  one  case,  and  after 
hearing  the  testimony  of  the  defendant  in  the  other,  to  dismiss  the 
order.  And  this  is  the  right  of  the  defendant,  which  continues 
without  limitation  or  qualification  until  final  Judgment.    lb. 

8.  Where  the  defendant  Is  a  non-resideat.  and  can  not  be  reached  by 

process,  the  order  of  attachment,  when  executed  by  seizure  of 
property,  alone  elves  Jurisdiction.    lb. 

9.  If  an  atiachmcnt  is  discharged,  the  bond  given  by  the  debtor  is  of 

no  furtkcr  force.    lb. 

10.  An  entry  of  appearance  by  the  defendant  is  simply  an  admission  oil 

service  in  tlie  action,  and  gives  no  strength  to  the  remedy  by 
attach  lien t.    lb. 

11.  Whore  a  claim  is  asserted,  and  the  usual  evidence  submitted  to  the 

cl3rk,  to  entitle  a  plaintiff  to  an  order  of  attachment,  the  nature. 
validity,  or  Justice  of  the  cause  of  action  are  not  matters  of 
Inquiry.    Alexander  v.  Brown,  395. 

12.  The  affidavit  Is  made  at  the  plaintiff's  peril,  and  the  undertaking  he 

gives  is  the  defendant's  indemnity.    lb. 

13.  A  surety  may.  in  a  proper  case,  on  behalf  of  the  creditor,  sustain  an 

attachment  against  the  principal  d«btor  for  a  debt  past  due.  on 
the  ground  of  non-residence.    Brannin  v.  Smith,  436. 

14.  When  the  debt  is  not  due.  the  surety,  as  well  as  the  creditor,  it  re- 

etrlcted  to  the  grounds  for  attachment  stated  In  section  230  of  the 
code.    lb. 

40 
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ATTORNEYS  AT  LAW.    See  Contempt,  1,  2. 

1.  Section  6  of  the  act  regulating  the  admission  and  practice  of  attor- 

neys and  counsellors  at  law,  authorizing  summary  proceedings  on 
behalf  of  clie!its  to  enforce  the  payment  of  money  collected  for 
them,  is  penal  in  its  character,  and  to  be  strictly  construed.  Long- 
worth  V.  Handy,  75. 

2.  It  must  appear  that  the  relation  of  attorney  and  client  subsists  be- 

tween the  party  making  the  motion  to  amerce  and  the  party 
sought  to  bo  charged  by  it.  The  provision  does  not  extend  to  the 
asttignee  of  the  client.    lb. 

3.  It  does  not  apply  when  the  attorney  has  a  bona  fide  claim  upon  the 

fund  collected,  or  acts  in  good  faith  in  refusing  to  pay  it  over,  as 
when  some  other  party  makes  a  claim  upon  it.    lb. 

4.  It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his 

client  refuses  to  give  a  receipt  in  settlement.  The  duty  is  absolute 
to  pay  on  demand,  and  the  law  imposes  no  obligation  on  a  party 
receiving  money  to  give  an  acquittance  for  it.    lb. 

5.  An  attorney  has  a  lien  on  his  client's  papers  and  documents  in  pos- 

session for  expenditures  in  the  cause,  and  also  for  a  general 
balance  due  on  account  of  costs.  He  has  also  a  lien  upon  a  ^dg- 
ment  for  advancement  and  disbursements  in  the  progress  of  the 
cause,  and  for  such  fees  as  are  included  in  the  bill  of  costs.  This 
lien  is  founded  on  the  principle  of  an  equitable  assignment;  and 
to  render  it  effectual,  as  against  the  judgment  debtor,  he  must  be 
notified,  but  it  takes  effect,  as  against  the  assignee  of  the  judg- 
ment creditor,  without  notice.  lb. 
8.  In  England  and  some  of  the  States,  this  lien  is  confined  to  costs  and 
disbursements  made  by  the  attorney;  in  others,  it  has  been  ex- 
tended to  Include  a  compensation  for  professional  services.  Al- 
though the  question  has  never  been  decided  in  Ohio,  there  is  no 
ground  in  this  State  for  such  a  distinction.    lb. 

7.  A  court  of  equity,  distributing  a  fund  in  its  possession,  will  protect 

the  claims  of  solicitors  upon  it;  a?d  when  an  attorney  has  collect- 
ed the  money  on  a  judgment,  he  is  entitled,  as  against  his  client 
and  his  assignee,  to  retain  out  of  it  a  reasonable  compensation 
for  his  services.    lb. 

8.  If  an  attorney  does  retain  his  fee  from  money  collected,  the  court 

will  not,  on  a  motion  to  amerce,  inquire  into  the  reasonablensM  of 
the  fee  deducted,  further  than  to  ascertain  whether  the  claim  Is 
made  in  good  faith,  and,  if  so.  will  remit  the  parties  to  their 
action.    lb. 

9.  Before  a  jury  is  sworn,  either  party  has  an  opportunity  and  privi- 

lege of  advising  himself  as  to  the  qualification  of  each  juror. 
His  neglect  to  avali  himself  of  the  opportunity  should  be  held  as  a 
waiver  of  exception  as  to  the  competency  of  the  entire  panel. 
Hull  V.  Albro.  147. 

AWARDS— 

1.  An  award  at  common  law  will  be  enforced,  for  the  reason  that  the 
award  is  the  agreement  of  the  parties;  if  there  be  no  agreement, 
there  can  be  no  award;  if  the  agreement  be  illegal  and  void,  the 
award  can  not  be  enforced.    Jenifer  v.  Hamilton  County,  189. 

S.  The  county  commissioners,  by  a  submission  to  arbitration,  can  not 
Impose  an  obligation  on  the  county  to  disburse  a  particular  fond, 
in  a  manner  or  to  a  purpose  prohibited  by  statute.    lb. 
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8.  The  submlBsion  to  arbitration  of  all  questions,  both  law  and  fact, 
will  not  authorize  the  court  to  enforce  an  award  when  it  is  mani- 
fest, at  any  stage  of  the  cause,  that  the  submission  was  unauthor- 
ized and  illegal.    lb. 

BAILMENT.    See  Common  Carrier. 

1.  A  warehouseman  is  required  to  take  common  and  reasonable  care  of 

the  commodity  intrusied  to  his  charge.  If,  without  his  fault,  the 
property  is  Injured  by  rats,  he  is  not  liable.    Taylor  v.  Secrlst,  299. 

2.  A  party  is  liable  for  the  proceeds  of  a  bill  of  exchange,  where  he 

receives  it  from  the  owner  and  agrees,  without  commission  or  re- 
ward, to  forward  it  for  collection  and  to  pay  the  whole  proceeds  to 
the  owner,  when,  after  payment,  the  proceeds,  by  his  direction, 
are  placed  in  bank  to  his  own  credit,  and  the  bank  fails  witkln  a 
week  thereafter.    Toung  y.  Noble.  485. 

BANKS  AND  BANKERS— 

1.  When  a  note  is  deposited  for  collection,  the  banker  must  use  the 

oixiinary  legal  means  to  effect  that  object.  If  he  omit  any  duty 
necessary  to  be  performed,  such  as  making  legal  demand  or  giving 
notice  to  an  indorser.  and  the  depositor  thereby  loses  his  security, 
the  banker  is  responMble.    Huff  v.  Hatch.  63. 

2.  The  ten  per  cent,  interest  law  of  March,  1850,  did  not  enlarge  the 

powers  of  banks.    TutBi  v.  Ohio  Life  Ins.  and  Trust  Co.  121. 

BASTARDS— 

1.  A  bastard  can  inherit  through  the  mother  only  as  heir  at  law. 

Gibson  v.  Moulton,  158. 

2.  A  devise  to  B.  for  life,  with  remainder  to  her  issue,  passes  no  estate 

to  the  illegitimate  issue  of  B.    None  but  lawful  issue  can  take.    lb. 

BILLS  OF  EXCEPTION.    See  Exceptions. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.    See  Insurance. 
1;  Indorser  and  Indorsee,   Bailment,  2. 

1.  When  a  promissory  note  is  made  and  indorsed  in  Kentucky,  though 

payable  in  Ohio,  the  liabilities  of  the  indorser  are  fixed  by  the  law 
of  the  place  where  indorsed;  and  when  such  law  requires  the 
maker  first  to  be  prosecuted  to  insolvency  by  Judgment  and 
execution,  no  recovery  can  be  had  against  the  indorser  in  this 
State,  without  proof  that  such  preliminary  conditions  have  been 
complied  with.    Conahan  v.  Smith.  9. 

2.  If  a  wrong  date  be  inserted  by  mistake  in  a  promissory  note,  and  It 

be  changed  by  the  holder  to  the  true  date  intended,  the  note  will 
not  thereby  be  vitiated.    Jessup  v.  Dennlson,  150. 

BONDS— 

1.  An  undertaking  in  attachment  Ir  net  the  proper  subject  of  an  action 

in  another  court.    King  v.  Snow,  73. 

2.  An  undertaking  to  perform  the  Judgment  of  the  court  in  the  action 

has  reference  to  the  final  order  and  direction  of  the  court  in  that 
case,  and  does  not  necessarily  intend  payment  or  delivery  directly 
to  the  plaintiff.    lb. 

3.  An  affidavit  in  attachment  is  made  at  the  plaintiff's  peril,  ai^d  the 

undertaking  he  Is  required  to  give  is  the  defendant's  indemnity  for 
any  injury  he  may  sustain  by  the  process.    Alexander  t.  Brown, 

aes. 

BUILDERS'  LIEN.    See  Mechanics'  Lien. 
CANALS.    See  Dedication.  1.  2 
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CARRIER.    See  Common  Carrier. 

CAUSE  OP  ACTION.    See  Action. 

CESTUI  QUE  TRUST.       See  Trusts  and  TniBta««. 

CHARGE  OP  COURT.     See  Negligence,  1,  2. 

1.  A  general  exception  to  the  charge  of  the  court  will  not  bo  «o  sidered 

on  error.    But<3ier's  Melting  Association  v.  Ccmmerclal  Bank.  46. 

2.  A  charge,  predicated  on  an  imperfect  statement  of  the  facts  and 

circumstances  bearing  on  the  point  to  which  it  is  directed,  and 
which  excludes  from  the  Jury  matters  in  evidence  proper  to  be 
considered,  should  be  refused.    Jenkins  v.  L.  M.  R.  R.  Co.  49. 

CHATTEL  MORTGAGE— 

1.  Where  a  mortgagor  is  in  possp0slon  and  allowed  to  carry  on  his  bus- 

iness and  sell  from  the  stock  of  goods  covered  by  tha  Ihortgage, 
such  mortgage  is  void  as  to  creditors.    Morris  v.  Devou,  218. 

2.  The  attendance  of  the  mortgagee,  and  his  permission  for  the  mort> 

gagor  to  sell  and  transfer  the  entire  stock  to  a  third  party,  is  not 
equivalent  to  a  taking  possession  by  the  mortgagee.    lb. 

CHILDREN.    See  Heir. 

CHOSES  IN  ACTION.    See  Husband  and  Wife.  1,  2. 

CHURCH  PROPERTY— 
1.  What  exempt  from  taxation.    Matlack  v.  Jones,  3. 

CITIES  AND  VILLAGES.    See  Municipal  Corporation. 

CLERK  OP  COURT— 
1.  Where  a  claim  is  asserted  and  the  usual  evidence  submitted  to  the 
clerk,  to  entitle  the  plaintiff  to  an  order  of  attachment,  the  nature^ 
validity,  or  Justice  of  the  cause  of  action  are  not  matters  of  ia- 
quiry.    Alexander  v.  Brown,  395. 

CODE  OP  CIVIL  PROCEDURE— 

1.  An  undertaking  to  perform  the  Judgment  of  the  court  in  the  action 

has  reference  to  the  final  order  and  direction  of  the  court  In  that 
case,  and  does  not  necessarily  intend  payment  or  delivery  directly 
to  the  plaintiff  in  attachment.    King  v.  Snow,  73. 

2.  If  there  is  a  question  to  be  decided,  whether  of  law  or  fact,  as  to  th* 

liability  of  a  garnishee,  it  is  not  to  be  disposed  of  on  a  summary 
motion;  in  such  case  the  plaintiff  will  be  remitted  to  his  separate 
suit  against  the  garnishee.    Martin  v.  Gayle.  86. 

3.  Section  78,  on  the  subject  and  effect  of  pending  actions,  refers  solely 

to  questions  of  title  in  the  specific  property  in  controversy.  Spin- 
ning V.  Ohio  Life  Ins.  and  Trust  Co.,  336. 

COLLECTIONS.    See  Banks  and  Bankers,  1;  Attorneys  at  Law,  1-8; 

Bailment,  2. 
COLLEGE  SUBSCRIPTIONS.     See  Subscriptions. 

COMMERCIAL  PAPER.    See  Bills  of  Exchange  and  Promissory  Nates. 
COMMISSIONERS.    See  County  Commissioners. 

COMMON  CARRIER— 

1.  When  goods  have  reached  their  destination,  and  In  the  •rdinarr 

course  of  business  are  stored  for  protection,  the  liability  of  thp 
carrier  ceases,  and  that  of  warehousemen  only  exists.  Hirsb  v. 
Quaker  City,  144. 

2.  Where  a  party  contracts  for  transportation  over  a  route  composed 
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of  several  railroads,  for  which  he  pays  an  entire  sum  and  receivers 
a  through  ticket  or  receipt,  the  contract  is  entire  and  not  of  several 
distinct  liabilities.  If  no  partnership,  in  fact,  exists  between  tho 
roads,  he  may  treat  the  contract  as  entire  or  several,  so  far  as  the 
other  parties  are  concerned.    Check  v.  L.  M.  R.  R.  Co.  237. 

Z,  By  the  appointment  of  a  common  agent  to  receive  the  entire  consid- 
eration and  issue  through  tickets  and  checks,  which  they  recog- 
nize and  assume,  the  several  companies  are  made  aware  that  the 
contract  Is  treated  by  the  passenger  as  entire  and  not  several.    lb. 

4.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and 
contracts  on  their  behalf,  whether  jointly  or  severally,  he  or  tho 
company  represented  by  him  may  be  treated  as  sole  principal;  bu{ 
if  the  contract  be,  in  fact,  entire,  and  he  is,  in  fact,  dealing  for 
others,  who  receive  the  benellte  of  tho  contract,  the  other  conti  acft- 
ing  party  may  look  to  the  real  principals  and  cubject  all  who  are 
interested  in  ^^le  joint  contract.    lb. 

^.  The  delivery  of  a  check  to  a  pass&nger  is  intended  to  relieve  him  o| 
the  caro  or  superintendence  of  his  baggage,  while  on  Its  journey, 
and  devolves  such  care  upon  the  agents  of  the  several  roads  over 
which  it  passes.    lb. 

•e.  Where  a  railroad  company  makes  a  contract  to  carry  certain  freight 
over  their  road  and  to  a  point  beyond,  the  contract  is  an  entirety; 

^  the  company  are  carriers  lev  the  whole  distance,  and  are  liable  ac- 
cording to  the  legal  obligations  imposed  on  them  as  common  car- 
riers; they  are  to  carry  the  goods  vlthout  loss  or  damage,  savo 
that  arising  from  inevitable  accident  or  public  enemies,  and  by 
changing  the  route  they  assume  the  risk  of  safe  transportation. 
Fatman  v.  Cln.,  Ham.  &  Dayton  R.  R.  Co.,  248. 

7.  The  clause,  "if  receipted  for  in  good  order,"  etc.,  is  not  to  be  taken 

as  absolutely  releasing  the  carrier,  in  any  event,  from  responsibil- 
ity in  case  of  loss  of  goods,  but  only  from  responsiblitiy  for  losses 
occurring  without  any  fault  of  the  carrier  or  agents  employed  by 
him.    lb. 

8.  Where  a  loss  is  shown  to  exist,  the  law  raises  the  presumption  of 

negllgencd  against  the  carrier,  and  ;>n  him  rests  ihe  burden  of 
proof  to  shew  that  the  loss  or  Ccmago  occurred  without  his  fault 
or  tha:  of  those  ".mployed  by  him.    lb. 

9.  The  lorrler  '^arr.s  liis  freight  by  delivery  -it  the  port  of  dectination;j 

he  can  lot  be  ccmpellod  H)  part  wfth  the  property.  Jurlng  transit, 
unless  ^e  /s  tendered  "lis  entire  freight.    Whitney  v.  Rogers.  421. 

'JONSIDSR\TION.    5ee  Principal  and  burety,  5. 

CONblONOR  A.f  D  CON.3IONrB— 
1.  If  the  coAcignee,  without  instruction,  rechlps  uad  sails  (loods  in  an- 
other mar'Aet,  he  jQust  account  for  the  Tiarket  value  at  the  place 
to  which  oriijlnally  consigned.    Grleff  v.  Cowgulll,  68. 

CONSTITUTIONAL  LAW— 
.  The  act  authorizing  courts  to  correct,  amend,  and  relieve  against  any 
errors,  mistakes,  or  c!cf?cts  theretofore  or  thereafter  occurring  in 
the  deed  of  a  married  woman.  Is  constitutional.     Purcell  v.  Oos^ 
horn,  96. 

CONSTRUCTION  OF  ST.^TUTBS.    Sc«  Watercraft.  4. 
1.  An  undertaking,  under  SFCtlon  199  of  the  code,  to  perform  the  JtrdF> 
ment  of  the  court  In  the  action,  hns  reference  to  the  flnal  order 
and  dlrecCftm  of  the  court  tn  fhnt  case.    Such  undertaking  fe  no*« 
the  8ub.1f?ct  of  an  attfon  fn  another  court.    King  v.  Snow.  7?,. 
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2.  Section  6  of  the  act  regulating  the  admission  and  practice  of  attor- 

nefs  and  counselors  at  law,  authorizing  summary  proceedings  on 
behalf  of  clients,  to  enforce  the  payment  of  money  collected 
for  them,  is  penal  in  its  character,  and  to  be  strictly  construed. 
Longworth  v.  Handy,  76. 

3.  The  statute  authorizing  a  second  trial  in  certain  cases,  does  not  ap- 

ply to  the  Superior  Court  of  Cincinnati.  Matthews  v.  Caldwell.  279, 

4.  The  object  of  our  statute  providing  for  an  election  by  the  widow. 

was  not  to  create  a  case  of  election,  but  to  regulate  and  limit  one^ 
before  well  known  and  existing,  and  was  not  intended  to  interfere 
with  any  consequence  resulting  from  it.    Maskell  ▼.  Goodall.  282. 

5.  The  proceedings  against  a  defaulting  county  treasurer  and  the  sure- 

ties on  his  official  bond,  authorized  by  section  25  of  the  act  "pre- 
scribing the  duties  of  county  treasurers,"  are  not  intended  to  take- 
the  place  of  the  previously  existing  remedies,  but  to  furnish  a  new 
and  additional  remedy.     Bates  v.  Fries,  511. 
CONTEMPT— 

1.  Courts   in  this   State   have  authority  to   punish,   in   a  summary 

manner,  any  disobedience  or  resistance  of  any  lawful  writ,  pro- 
cess, rule,  decree,  or  command,  which  may  have  been  made  and 
entered  on  their  Journal.  Any  interference  with  a  receiver  sub* 
Jects  the  offender  to  attachment  and  punishment  for  contempt. 
Spinning  v.  Ohio  Life  Ins.  and  Trust  Co.  336. 

2.  An  attorney  of  one  court,  cognizant  of  an  order  having  been  made- 

appointing  a  receiver  in  that  court,  and  that  a  fund  in  controversy 
had  been  taken  into  such  receiver's  custody,  who  appears  before 
another  tribunal  and  presents  a  motion,  and  thereon  obtains  an 
allowance  of  a  rule  which  is  Issued  and  served  on  such  receiver 
requiring  him  to  show  cause  why  he  should  not  be  attached  for 
not  delivering  over  to  a  receiver  appointed  by  that  tribunal,  the 
possession  of  the  property  under  his  control  as  receiver  in  the 
other  court,  thereby  subjects  himself  to  attachment  and  punish* 
ment  as  for  a  contempt  of  the  court  whose  process  and  receiver 
he  has  so  attacked.  lb. 
CONTRACT.  See  Bills  of  Exchange,  1;  Insurance;  Life  Insurance; 
Frauds,  Statute  of;  Subscriptions;  Watercraft,  1,  2,  3;  Common 
Carrier;    Assignor  and   Assignee. 

1.  When  a  contract  is  rescinded  by  the  act  of  one  of  the  parties  or  by 

decree  of  a  court,  tho  other  party  must  be  remitted  to  the  same 
condition  in  which  he  was  at  the  time  the  contract  was  made.  If 
he  has  paid  money  in  pursuance  thereof,  it  must  be  refunded;  if 
he  has  made  improvements,  he  must  be  reimbursed  for  their 
value.    Williamson  v.  Moore,  30. 

2.  A  contract  for  the  deposit  of  township  funds  with  bankers  is  Toid. 

Pollock  V.  Hatch,  181. 

8.  If  the  article  which  a  party  agrees  to  supply  has  a  certain  and 
known  character,  he  has  no  right  to  change  or  alter  Its  characterf 
and  still  expect  it  to  be  received  in  fulflllment  of  the  contract 
unless  the  change  be  within  the  contemplation  of  the  parties. 
James  v.  Cln..  Ham.  &  Dayton  R.  R.  Co.  261. 

4.  To  set  aside  an  executed  agreement,  a  case  of  actual  fraud  must  be 
shown.    Nugent  v.  Cln.,  Harrison  &  Ind.  S.  L.  R.  R.  Ca  302. 

6.  L.  and  O.,  being  the  owners  and  occupiers  of  adjacent  premises. 

made  a  contract  that  L.  should  discontinue  an  action,  commenced 
for  the  abatement  of  a  nuisance,  and  bring  no  other  for  five  years; ' 
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and  that,  at  the  end  of  that  time,  6.  should  discontinue  the 
buBlnees  of  a  chemical  laboratory  on  his  premises,  or  pay  |3,000 
liquidated  damages.  Held:  1.  That  such  contract  Is  valid;  that 
its  object  really  was  not  a  restraint  of  trade;  2.  The  dismissal  of  a 
suit,  brought  in  good  faith,  is  a  valid  and  good  consideration; 
3.  The  fact  that  the  plaintiff  himself  has  since  parted  with  the 
ownership  and  possession  of  his  premises,  is  no  defense  to  an 
enforcement  of  the  contract.    Grasselll  v.  Lowden,  323. 

CONVEYANCE.     See  Deed. 

COKPOKATION.    See  Railroads;  Jurisdiction,  11;  Municipal  Corpora- 
tion. 

1.  Non-resident  corporations  can  not  be  reached  as  garnishees  by  pro- 

cess served  upon  an  agent  doing  business  in  the  county  where  (he 
attachment  is  issued.    Carnahan    v.  Cullln,  1. 

2.  Powers  conferred  on  corporations  are  general  and  special ;  some  are 

merely  directory,  others  are  in  the  nature  of  a  limitation  of  power 
or  a  condition  precedent  Third  porsons,  acting  in  good  faith,  are 
not  usually  to  be  affected  by  an  excess  or  violation  of  the  former. 
but  of  the  latter,  they  are.  The  act  itself  must  be  regarded  as 
Illegal,  and  knowledge  is  presumed.  James  v.  Cin..  Ham.  & 
Dayton  R.  R.  Co.  261. 
8.  A  corporation  will  be  aCTected  by  the  fraudulent  conduct  and  repre- 
sentations of  its  agents  in  like  manner  as  if  such  agents  had  been 
acting  for  private  employers.  Nugent  v.  Cin.,  Harrison  it  Ind. 
8.  L.  R.  R.  Co.  302. 

4.  A  stockholder's  contract  is  to  pay  into  the  common  fund  the  entire 

sum  for  each  share  he  subscribes,  as  fixed  by  the  charter  cr  the 
by-laws  of  the  company.  All  stockholders  have  a  right  to  demand 
from  each  other  that  all  shall  bear  the  common  burden,  in  propor- 
tion to  the  amount  respectively  subscribed.    Wood  v.  Pearce.  411. 

5.  The  creditors  of  the  company  may  compel  stockholders  to  pay  up  in 

full,  should  the  company  funds  require  it.  To  such  demand  it  is 
no  answer  to  show  that  the  company  had  agreed  to  allow  Interest 
upon  all  cash  paid  on  subscription  installments,  until  the  first 
dividend  should  be  declared,  and  that  the  Interest  so  allowed  has 
counter-balanced  the  balance  due  on  subscription.    lb. 

COSTS  AND  FEES.    See  Attorneys  at  Law;  Poundage. 

1.  The  sheriff  has  no  claim  upon  a  plaintiff  In  attachment  for  expenses 

incurred  in  the  care  and  storage  of  property.  Mathers  v.  Ramsey. 
334. 

2.  Whenever  it  becomes  necessary  to  obtain  the  opinion  of  the  court  as 

to  the  powers  of  executors  under  a  trust,  the  costs  attendant  upon 
such  proceeding  are  a  proper  charge  upon  the  estate,  whether  the 
costs  be  created  by  the  trustees  or  devisees.    Neff  v.  Neff,  468. 

COUNTY  COMMISSIONERS— 
1.  The  county  commissioners,  by  a  submission  to  arbitration,  can  not 
impose  an  obligation  on  the  county  to  disburse  a  particular  fund 
in  a  manner  or  to  a  purpose  prohibited  by  statute.    Jenifer  v. 
Hamilton  County.  189. 

COUNTY  TREASURER.     See  Actions.  21.  22;   Treasurer. 

COURT  AND  JURY— 
1.  In  actions  for  malicious  nrosenitlon.  thp  question  of  probable  cause 
Is  for  the  court:  the  facts  are  for  the  jury.    Doll  v.  Schoenberg,  64. 
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2.  Courts  of  this  Stats  have  authority  to  punish,  In  a  summary  manne? 
any  disobedience  or  resistance  of  a  lawful  writ,  process,  rule, 
decree,  or  command  which  may  have  Deen  made  and  entered  on 
the  journal.    Spinning  v.  Ohio  Life  Ins.  and  Trust  Co..  336. 

8.  A  court  having  once  acquired  jurisdiction  should  retain  It,  West 
V.  Morris.  415. 

4.  The  court,  in  general  term,  will  confine  their  review  solely  to  ths 
errors  apparent  in  the  record.     Sweeney  v.  Garrett,  601. 

COVENANTS— 
1.  In  Ohio  the  covenant  against  incumbrances  is  a  real  covenant,  run- 
ning with  the  land,  and  not  broken  until  eviction.  Stltes  v.  Hobbs, 
571. 

DAMAGES— 

1.  In  an  action  to  recover  damages,  caused  by  a  public  nuisance,  ths 

petition  must  contain  a  statement  of  special  damages.  Farrelly  v. 
Cincinnati,  516. 

2.  If  one,  having  access  to  other  routes,  voluntarily  uses  a  foundroutf 

way,  he  can  not  recover  for  a  loss  thereby  incurred.    lb. 
DECEIT.    See  Fraud. 
DEDICATION— 

1.  The  owner  of  land  who  permits  the  construction  and  use  of  a  canal 

through  his  lands,  although  claiming  damages  from  the  beginning, 
will,  after  such  use  and  occupation  for  a  period  of^years,  be 
estopped  from  enforcing  his  claim  to  the  possession  of  the  land, 
BO  used  as  a  public  highway,  and  be  held  to  have  originally 
consented  to  a  dedication  to  such  use.  Pierson  v.  Cincinnati  & 
White  Water  Canal  Co.  100. 

2.  The  question  as  to  the  period  of  occupation  is  not  important,  if  the 

owner's  Intention  clearly  appears  as  consenting.    lb. 

DEED.     See  Covenants. 

1.  Error  or  mistake  in  the  deed  of  a  married  woman  will  be  amended. 

Purcell  V.  Goshorn,  90. 

2.  The  omission  of  the  name  of  the  wife,  as  one  of  the  grantors,  in  the 

body  of  a  deed,  contrary  to  the  manifest  intention  of  the  parties, 
will  be  corrected.    lb. 

3.  The  deposit  of  title  deeds  creates  no  lien  upon  the  estate.    Probasco 

V.  Johnson,  96. 

4.  A  deed  or  mortgage  is  not  properly  admitted  to  record,  unless  prop- 

erly executed  and  acknowledged  or  proven;  the  act  entitled  "An 
act  to  authorize  the  governor  to  appoint  commissioners  to  take 
arknowledgments  of  deeds  or  other  contracts  and  depositions  In 
other  States,"  requires  the  acknowledgment  or  proof  of  such 
in.struments  to  be  taken  according  to  the  law  of  Ohio.  Brannos 
V.  Brannon,  224. 

5.  Fraudulent  representations,  prior  to  the  execution  of  a  deed,  affect- 

ing the  consideration,  motives,  or  inducements  leading  thereto 
did  not,  at  common  law,  avoid  the  conveyance:  but  the  grantor, 
his  heirs,  or  subsequent  purchasers  from  him.  could  obtain  relief 
only  by  bill  In  equity.  If  this  objection  may  now  be  made,  under 
the  code,  in  the  defense  of  an  action  for  the  recovery  of  possession 
of  real  estate,  it  is  only  where  the  grantor  of  the  deed  sought  tc* 
be  avoided,  or  one  in  privity,  asserts  It.  by  proper  proceedings 
averring  the  fraud,  and  giving  the  plaintiff  notice  of  the  defense, 
Williams  v.  Mears,  604. 
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6.  The  grantor  of  a  deed  can  not.  by  subsequent  parol  statements, 

affect  tlio  title  thereby  conveyed.    lb. 

7.  A  deed  ol  trust  conveying  property,  owned  by  the  grantor,  but  occu- 

pied by  his  daughter  and  her  husband,  properly  executed,  and 
recorded  In  the  lifetime  of  the  grantor,  was  handed  by  his  son  to 
the  grantee,  who  thereupon  called  on  the  daughter,  and  in  the 
presence  of  her  husband  (defendant),  who  made  no  objection, 
effected  an  arrangement  by  which  slie,  being  the  rrtttui  que  trust, 
recaipted  to  him  for  the  rent,  as  if  collected  and  paid  over  to  her. 
Held:  sufficient  evidence  of  delivery,  although  the  authority  ot 
the  grantor's  son  was  not  shown.    lb. 

S.  A  deed  to  H.,  his  heirs,  and  assigns  forever.  In  trust  to  collect  rents, 
keep  down  taxes,  and  pay  the  net  Income  to  W..  during  her  life, 
and,  after  her  death,  to  her  children  or  descendants,  until  the  age 
of  twenty-one,  and  then  to  convey  to  them  in  fee  simple,  with  n 
power  of  sale,  in  certain  contingencies,  and  to  appoint  a  successor 
in  the  trust,  vests  the  fee  simple  in  H.    lb. 

9.  A  provision  that  if  W.  leave  no  children  or  descendants,  then  the 
estate,  created  by  the  deed,  shall  determine  and  the  property 
descend  to  the  heirs  of  the  grantor,  at  most  reduces  the  estate  of 
the  trustee  only  to  a  base  or  qualified  fee.  lb. 
10.  Where  a  deed  of  trust,  for  the  benefit  of  W.  for  life,  directs  th4 
trustee,  upon  her  death,  to  convey  the  fee  simple  to  the  heirs  of 
her  body,  the  deed  will  be  construed  as  if  it  contained  the  instru- 
ment thus  provided  for.  and  the  rule  In  Shelley's  case  does  not 
apply,  because  a  legal  estate  in  remainder  is  limited  upon  an 
equitable  life  estate.    lb. 

11.  The  word  **heir8"  is  essential,  that  the  rule  In  Shelley's  case  mky 
apply  to  a  deed.  No  words  of  similar  Import  answer  the  sama 
purpose.  Therefore  a  remainder  to  children  and  the  descendants 
of  children  does  not  enlarge  a  life  estate,  given  to  the  ancestor.  lb. 

BBMAND  AND  NOTICE.    See  Amercement. 

DEMURRER— 
1.  It  Is  "bad  practice  to  demur  to  a  pleading,  and  at  the  same  time 
move  to  make  the  same  more  definite.    David  Gibson  &  Co.  v. 
Ohio  Farina  Co.  499. 

DEPOSITS.    See  Treasury,  1.  9. 

DESCENT  AND  DISTRIBUTION— 

1.  A  widow,  refusing  or  neglecting  to  take  under  her  husband's  will,  in 

entitled  to  the  same  proportion  of  his  personal  estate  as  If  he  harl 
died  Intestate.    Hartshorne  v.  Ross.  15.  444. 

2.  When  the  husband  dies  without  Issue  the  wife  take;^  all  the  personal 

estate,  subject  to  distribution,  as  next  of  kin.    Tb. 

DEVISE.    See  Will. 

1.  Devisees,  who  are  disappointed  by  an  election  of  another  devisee  to 

take  against  the  will,  will  be  compensated  by  a  seanestratlon  of 
the  benefit  Intended  for  the  refractory  devisee.  Maskell  v.  Good- 
all.  282. 

2.  The  disclaimer  of  a  bequest  or  devise,  set  up  in  an  answer  In  a  legal 

proceeding  will  be  sufflclent  rs  pn  eetoppel  against  the  legatee  or 

devisee  forever.    Wallace  v.  McMlcken,  564. 
DISCRETION.    See  Equity  of  Redemption,  2. 
DOMICIL.    See  Residence. 
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fiLBCTION.    8m  Wills.  1,  0.  7,  11  . 
RN-TAILMENTS.     See  Wills.  6. 
EQUITY  OF  REDESMPTION— 

1.  A  mortgagee,  who  was  not  a  party  to  a  proceeding  of  foreclosure 

add  sale,  may  be  compelled  by  the  purchaser  at  such  sale,  to  exer- 
cise his  equity  of  redemption  v/ithiu  a  reasonable  time,  or  be  fore- 
closed.   Hess  V.  Feldkamp,  832. 

2.  The  time  of  redemption,  allowed  by  ra  decree  of  foreclosure,  is  solely 

within  the  discretion  of  the  court.    West  t.  Morris,  il5. 

ERKOR.    See  Referees. 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  consid- 

ered on  error.     Butchers'  Melt.  Ass.  v.  Commercial  Bank,  4d. 

2.  It  is  not  error  for  the  court,  with  the  assent  of  the  preyaiUng  party 

to  make  a  remittitur  of  part  of  the  damages,  found  in  a  verdict, 
and  render  judgment  for  the  balance.    Durrell  v.  Boyd,  463. 

3.  The  court,  In  general  term,  will  confine  their  review  solely  to  the 
•   errors  apparent  In  the  record.    Sweeney  ▼.  Garrett,  601. 

UVIDENCB— 

1.  Exceptions  must  be  such  as  to  advise  the  court  and  the  adverse 

party  of  the  particular  objection.  Butchers*  Melting  Ass.  v.  Com- 
mercial Bank,  46. 

2.  Where  the  terms  of  a  policy  of  insurance  are  clear,  they  can  not  be 

varied  by  proof  or  explained  by  averment  in  pleading:  if  the  terms 
are  not  clear,  extrinsic  evidence,  consistent  therewith,  may  ba 
received  to  explain  the  policy.    Graham  v.  Firemen's  Ins.  Co.,  2f  3. 

3.  When  a  foreign  law  is  in  dispute,  whether  there  be  such  a  law  Is  a 

matter  of  fact  for  averment  and  proof;  when  in  evidence.  Its  con- 
struction and  etTect  is  for  the  court  to  determine.  James  v.  Cin- 
cinnati. Hamilton  &  Dayton  R.  R.  Co.,  261. 

4.  An  established  usage  of  any   particular  trade  or  place   may  be 

proved  to  explain  a  contract.    Fatman  v.  Thomiwon,  482. 

EXCEPTION— 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  enter- 

tained on  error.    Butchers'  Melting  Ass.  v.  Commercial  Bank,  46. 

2.  Exceptions  to  evidence  must  be  such  as  to  advise  the  court  and  the 

adverse  party  of  the  particular  ground  of  objection.    lb. 

3.  Bills  of  exception  may  be  amended.    Hazlewood  v.  Parker,  429. 

KXBCUTION— 

1.  The  sheriff's  return  that  he  could  find  no  property  of  the  principal 
and  had  levied  on  property  of  the  surety.  Is  conclusive,  and  can 
not  be  Impeached  collaterally;  there  must  be  direct  proceedings 
against  him.     Mueller  v.  Bates,  318. 

X.  Under  the  circumstances  the  levy  on  property  of  the  surety  was 
good.    lb. 

3.  The  sberifi  is  not  responsible  for  his  failure  to  find  and  levy  on 
property,  unless  he  was  guilty  of  fraud  in  the  premises.    lb. 

EXECUTORS.    See  Administrators  and  Executors. 

EXEMPTION.    See  Taxation.  1. 

EXHIBITS.     See  Account.  1 

FACTORS.     See  Consignor  and  Consignee. 

FAMILY.     See  Will,  10. 
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FEES.    See  Costs  and  Fees. 

FEME  COVERT.    See  Husband  and  Wife. 

FORECLOSURE.    See  Mortgage. 

FOREIGN  CORPORATION— 
1.  A  person  or  corporation,  to  be  served  as  garnishee,  must  be  wltbln 
the  county  In  which  the  order  of  attachment  is  executed.    Cona- 
han  V.  Cullin,  1. 

FORFEITURE.    See  Lease,  2,  3,  4,  6,  7. 

FRAUD.    See  Deed.  5. 

1.  Upon  a  showing  of  fraud  or  mistake,  the  assured  will  be  entitled  to 

have  his  policy  of  insurance  reformed  and  properly  enforced. 
Graham's  v.  Firemen's  Ins.  Co.,  265. 

2.  A  corporation  will  be  affected  by  the  fraudulent  conduct  of  Its 

agents,  in  like  manner  as  if  such  agents  had  been  acting  for  pri- 
vate employers.  Nugent  v.  Cincinnati.  Harrison  &  lud.  S.  L.  R. 
R.  Co.,  302. 

3.  A  party  has  no  right,  in  his  dealing  with  another,  to  state  that  to  be 

true  which  he  does  not  know  to  be  true;  if  such  statement  be 
made,  to  obtain  a  benefit  at  the  expense  and  to  the  prejudice  of 
the  other  party,  it  operates  as  a  fraud.    lb. 

4.  Exaggerated  statements  find  no  excuse  when  the  facts  are  or  should 

be  within  the  means  of  knowledge.    lb. 

FRAUDS,  STATUTE  OF— 
1.  The  promise  of  an  individual  member  of  a  Arm,  to  give  his  personal 
guaranty  for  the  faithful  performance  of  a  contract  by  his  Arm, 
comes  within  the  statute  and  should  be  in  writing.    Smith  v.  Bow- 
ler. 154. 

(GARNISHEE.    See  Attachment,  1,  3. 

HABEAS  CORPUS.    See  Jurisdiction,  1,  2. 

HEIR.    See  Wills,  4,  5. 

1.  The  word  "heirs"  will  be  construed  to  mean  "children"  when  neces- 

sary to  effect  the  testator's  purpose.    Cosbey  v.  Lee,  460. 

2.  The  word  "heir"  is  essential,  that  the  rule  in  Shelley's  case  may 

apply  to  a  deed.  No  words  of  similar  Import  answer  the  same 
purpose.  Therefore  a  reminder  to  children  and  the  descendants 
of  children  does  not  enlarge  a  life  estate  given  to  the  ancestor. 
Williams  v.  Mears,  604. 

HIGHWAYS.     See  Streets;  Dedication,  1,  2. 

HUSBAND  AND  WIFE.     See  Will,  2.  3. 

1.  The  husband  must  reduce  the  wife's  choses  in  action  Into  possession 

during  her  lifetime,  or  they  will  go  to  her  personal  representa- 
tives.   Buckingham  v.  Carter.  41. 

2.  The  receipt  of  Interest  or  of  a  part  of  the  principal  by  the  husband. 

during  coverture,  Is  not  such  reduction;  nor  does  the  recovery  of 
a  Judgment,  on  a  note  belonging  to  the  wife,  In  a  suit  brought  by 
husband  and  wife,  vest  the  right  in  the  husband.  If  not  collected 
iB  his  lifetime  It  survives  to  the  wife.    lb. 

8.  A  wife  sustains  the  relation  of  quasi  creditor,  as  well  as  that  of 
next  of  kin,  In  the  distribution  of  her  husband's  personal  estate. 
McCammon  v.  Summons,  596. 

4.  A  husband  can  not  leave  his  property  to  others,  bv  will,  unless  htn 
estate  Is  charged  with  an  honorable  maintenance  for  hltt  wife;  nor 
can  her  right  be  defeated  by  a  voluntary  conveyance  of  his  person- 
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alty  to  trustees  for  the  benefit  of  his  grandchildren,  when  made 
with  the  intent  to  deprive  her  of  her  poition  thereof  after  his 
decease.    lb. 

JiNDORSER  AND  INDORSEE.    See  Bills  of  Exchange.  1. 

1.  When  the  iuilder  of  a  note  gives  time  to  the  makur.  and  an  Indorser 

Mfter^  ard  promises  to  pay  the  note,  knowl'^dge  of  the  facts  will  t>e 
presumed  on  the  part  of  the  Indorser.    Raught  v.  Black,  477. 

2.  Reasonable  time  given  to  the  maker,  during  the  progress  of  s  suit 

on  the  not?,  will  not  discharge  the  indorser;  an  agreement  for 
time,  without  suit,  will  release  the  indorser.    lb. 

3.  Where  promissory  notes  were  given  1l  part  payment  of  real  estate 

conveyed  Dy  &  deed,  with  covenants  of  warranty  and  freedom  from 
Incumbrance,  and,  at  the  time,  ihe  land  was  already  mortgaged  for 
more  than  its  value,  one,  to  whom  the  notes  were  transferred  bo- 
fore  maturity  and  for  value,  but  with  full  notice  of  the  facts,  may 
recover  from  the  maker,  although,  after  indorsement,  an  eviction 
occurs  by  sale  of  the  land,  on  foreclosure  of  this  prior  mortgage. 
Stites  V.  Hobbs,  571. 

4.  In  such  case,  at  the  time  the  notes  were  transferred,  there  was  no 

existing  equity  or  set-off,  but  only  the  possibility  of  a  future  set- 
off, lb. 
6.  If.  when  the  notes  were  indorsed,  there  was  a  mortgage  to  secure 
them,  given  on  the  same  property,  by  the  payee  to  the  indorsee. 
whether  the  indorsee  was  thareby  so  charged  with  notice  of  ihe 
covenants  contained  in  the  deed  from  the  payee  to  the  maker, 
and  of  the  prior  incumbrance,  as  that  these  facta  could  be  used  to 
defoat  his  recovery  on  the  nototi?    Query. 

INJUNCTION— 

1.  An  injunction  operates  in  peraonnm  only;  It  does  not  work  a  change 

of  possession  or  entitle  a  party  to  claim  it.  Spinning  v.  Ohio  Life 
Ins.  and  Trust  Co.,  336. 

2.  It  is  not  necessary  for  the  court  to  decide  the  merits  of  a  contro- 

versy on  granting  an  Injunction.  In  a  proper  case  an  injunction 
will  be  issued,  to  secure  the  plaintiff  from  damage,  pending  the 
decision  of  the  legal  right  in  the  premises.    Piatt  v.  Piatt.  408. 

3.  An  injunction  will  lie  in  behalf  of  a  devisee  and  against  a  son  of  the 

testator,  on  the  showing  that  the  son  is  collecting  the  rents  of  the 
estate,  pending  the  quection  of  the  probate  of  the  testator's  will, 
and  that  waste  is  being  committed  by  him.    lb. 

INQUISITION— 
1.  The  publication  of  sale  can  not  be  legally  made,  until  a  copy  of  the 
appraisement  has  been  filed  in  the  clerk's  office.    Merrltt  ▼.  Bor- 
den, 503. 

INSURANCE.    See  Life  Insurance. 

1.  A  clause  in  a  policy  of  Insurance  authorizing  the  insurer  to  deter- 

mine the  insurance  by  giving  notice,  and  providing  further, 
that  in  case  of  loss  the  amount  due  for  premium  shall  be  deducted 
.  from  the  amount  payable  on  a  loss,  furnishes  no  defense  to  a 
surety  on  a  premium  note,  where  the  Insurance  is  so  determined 
before  loss.    Irwin  v.  Nat.  Ins.  Co..  68. 

2.  The  condition  in  a  policy  of  insurance  that  all  claims  are  barred. 

unless  prosecuted  within  one  year  from  the  date  of  loss,  is  not 
void.    Fellowes  v.  Madison  Ins.  Co.«  128. 
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3.  The  condition  requiring  notice,  and  Indorsement  on  the  policy,  of 

prior  insurance,  Imposes  the  duty  on  the  assured,  which  can  not 
be  cast  on  the  Insurer,  exoept  by  clear  proof  of  an  express  agree- 
ment between  the  parties,  or  of  a  general  usage  to  that  oftect 
among  underwriters;  without  such  proof  the  court  will  not  re- 
tomi  me  policy,  by  requiring  an  Indorsement  of  prior  insurance 
to  be  entered  upon  the  policy.    lb. 

4.  The  assured  must  have  an  Interest  In  the  property  at  the  time  of 

insurance  and  time  of  loss;  the  Interest  need  not  be  personal,  it 
may  be  as  agent  or  trustee.    Graham  v.  Firemen's  Ins.  Co.,  255. 

5.  Where  the  terms  of  a  policy  are  clear,  they  can  not  be  varied  by 

proof,  or  explained  by  averment  in  pleading;  if  the  terms  are  not 
clear,  extrinsic  evidence,  consistent  therewith,  may  be  received  to 
explain  the  policy.    lb. 
C.  Upon  a  showing  of  fraud  or  mistake,  the  insured  will  be  entitled  to 
have  the  agreement  reformed  and  properly  enforced.    lb. 

INTEREST.    See  Amercement. 

1.  The  act  of  March,  1850.  allowing  ten  per  cent,  did  not  cover  banks. 

Tumi  V.  O.  Life  Ins.  and  Trust  Co.,  121. 

2.  Trust  certificates  of  a  banking  company,  bearing  three  per  cent,  in- 

terest, wnen  dishonored  bear  six  per  cent;  and  when  reduced  to 
judgment  bear  the  same  legal  rate.    lb. 

3.  To  recover  upon  a  policy  of  Insurance  the  assured  must  have  an 

Interest  in  the  property  at  the  time  of  Insurance  and  time  of  loss. 
Graham  v.  Firemen's  Ins.  Co..  255. 

4.  Interest,  when  due,  becomes  principal,  and  draws  interest  at  the 

legal  rate  of  six  per  cent.,  unless  otherwise  provided  by  contract. 
Dun  lap  v.  Wiseman,  398. 

ISSUE— 

1.  A  bastard  child  *can  inherit  through  the  mother,  only  as  heir  at 

law.    Gibson  v.  Moulton,  158. 
a.  A  devise  to  B.,  with  remainder  to  her  issue,  passes  no  estate  to  the 

illegitimate  issue  of  B.;  none  but  lawful  issue  can  take.    lb. 

JOINDER  OF  ACTIONS  AND  PARTIES.     See  Actions. 

JUDGMENTS,  ORDERS.  AND  DECREES. 

1.  Attorneys  have  a  lion  for  services  and  expenditures  In  the  cause. 

Longworth  v.  Handy,  75. 

2.  In  a  suit  upon  a  foreign  judgment,  the  record  is  matter  of  evidence. 

and  should  not  be  attached  to  the  petition.    Judd  v.  Dean.  210. 

3.  An  estate  for  years,  created  by  a  lease  granting  a  privilege  of  pur- 

chase in  fee.  is  only  a  chattel  interest  and  becomes  subject  to  th'^ 
lien  of  a  judgment  from  the  time  of  levy  on  execution.  Hazard 
Powder  Co.  v.  Loomls,  544. 

JUDICIAL  SALE— 

1.  If  the  terms  of  sale  are  not  complied  with,  by  a  purchaser  at  sher- 

tlTs  sale,  it  Is  the  duty  of  the  sheriff  to  ij^nore  thp  bid  and  Immedi- 
ately reoffer  the  property  for  sale.    ThoTinson  v.  McManama,  21!^. 

2.  If.  by  an  a^rp-ment  of  nartlos.  the  onrchasor  jg  ellowed  time  to 

comply  wtth  the  terms  of  sale,  and  it  is  agreed  that.  In  case  of  his 
failure,  the  next  highest  bld^'.cr  may  take  the  property;  upon  such 
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a  return  of  facts,  the  sheriff  can  neither  disregard  the  tale  nor  re^ 
turn  the  next  highest  bidder  as  purchaser.    lb. 

3.  A  purchaser  may  assign  his  bid,  but  a  sale  can  be  made  only  to  the 

highest  and  best  bidder.    lb. 

4.  On  the  purchase,  by  the  plaintiff,  of  a  five  year  leasehold  with  privi- 

lege of  purchase,  under  proceedings  in  foreclosure  under  a  mort- 
gage, the  sheriff  is  not  entitled  to  poundage.  Farrin  v.  Creager, 
464. 

5.  Publication  of  sale  can  not  be  legally  made  until  after  a  copy  of 

inquisition  is  filed  in  the  clerk's  office.    Merritt  v.  Borden.  503. 

6.  Such  a  detect,  after  confirmation  of  sale,  would  not  impair  the  pur* 

chaser's  title;  but  before  a  deed  Is  ordered  to  be  made,  the  court 
will  require  all  the  proceedings  connected  with  the  process,  levy, 
appraisement,  publication,  and  sale,  to  be  in  harmony  with  the 
code.    lb. 

7.  The  officer  may  refuse  to  return  a  sale,  If  the  conditions  of  sale  ar« 

not  complied  with;  or  he  may  reject  a  bid  temporarily  accepted 
and  offer  the  property  again  for  sale.    Ih. 

JURAT— 
1.  The  form,  "subscribed  and  sworn  to  before  ma,*'  li  sufficient.    Sar- 
gent V.  Townsend,  472. 

J  URISDICTION— 

1.  Every  court  should  exercise  such  a  power  over  Its  process  as  to  pre- 

vent its  being  used  for  purposes  of  wi'ong  and  injustice;  when  the 
exercise  of  Jurisdiction  depends  upon  an  inquiry  into  an  abuse  of 
the  process  of  a  court,  the  result  must  be  very  much  governed  by 
the  particular  circumstances;  the  abuse  claimed  to  have  occurred, 
must  be  clearly  established,  and  must  involve  an  act  of  force, 
fraud,  or  wrong,  on  the  part  of  him  who  has  employed  the  process 
in  a  manner  technically  regular,  or  a  clear  violation  of  some  right 
of  the  other  party  by  which  an  exemption  frpm  the  process,  either 
generally  or  under  the  circumstances,  existed.  Ex  parte  Bessie 
Everts,  33. 

2.  Where  a  party  has  been  improperly  detained  within  the  Jurisdiction 

of  the  court,  for  the  purpose  of  having  process  of  summons  served 
upon  him,  although  the  court  by  service  of  such  process  acquires 
Jurisdiction,  yet  it  will  not  in  every  case  continue  to  exercise  it. 
lb. 

3.  An  undertaking  in  attachment  Is  not  the  proper  subject  of  an  action 

in  another  court.    King  v.  Snow,  73. 

4.  Consent  never  confers  Jurisdiction,  though  it  may  take  it  away. 

The  court  acquires  jurisdiction  by  attachment  in  the  mode  Indi- 
cated by  the  code;  the  appearance  of  the  defendant  in  attachment 
is  simply  an  admission  of  service  in  the  action.  Bagan  v.  Lums- 
den,  168. 

5.  If  no  Jurisdiction  attached,  by  reason  of  a  failure  to  comply  with 

the  code  on  the  subject  of  attachments,  or  by  reason  of  the  afflda* 
Tit  in  attachment  making  a  false  representation  of  the  fact,  with- 
out which  fact  the  order  could  not  issue,  all  subsequent  steps  are 
aliA.e  unauthorized.  If  there  is  no  legal  power  to  attach,  there 
can  be  no  legal  right  to  take  a  bond  from  the  debtor.    lb. 

6.  Jurisdiction  of  a  cause  attaches  upon  the  filing  a  petition  and  Issu- 

ing of  a  summons.    Spinning  v.  Ohio  Life  Ins.  and  Trust  Co..  336. 

7.  An  action  once  commenced  is  not  abated  by  another  action  being 

commenced,  between  the  same  parties,  in  relation  to  the  same 
subject,  in  the  same  or  any  other  court  of  concurrent  Jurisdiction, 
lb. 
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8.  If  two  courts  have  concurrent  jurisdiction*  the  one  which  first  ob- 

tains possession  of  the  subject,  must  adjudicate,  and  neither  party 
can  be  forced  into  another  Jurisdiction.    lb. 

9.  A  court  having  once  acquired  Jurisdiction  should  retain  it.    West 

V.  Morris,  415. 

10.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense 
that  a  third  party  has  subsequently  brought  a  similar  action 
against  the  mortgagor,  in  a  court  of  concurrent  Jurisdiction, 
founded  upon  the  same  subject.    lb. 

11.  The  Marietta  &  Cincinnati  R.  R.  Co.  having  its  road  constructed 
and  in  operation  from  Marietta  to  Blanch  ester,  and  having  the 
use  of  the  Cincinnati  &  Hillsboro  Railroad  track,  from  Blanches- 
ter  to  Loveland,  by  virtue  of  a  contract  with  that  company,  and 
having  a  running  arrangement  with  the  Little  Miami  R.  R.  Co., 
whereby  the  right  of  that  road,  from  Loveland  to  Cincinnati,  was 
leased  to  the  M.  &  C.  R.  R.  Co.  for  the  purpose  of  transporting  its 
freight  and  passengers  over  that  road  to  Cincinnati;  and  also 
having]  built  for  itself  a  side  track,  leading  to  a  depot  owned  and 
used  by  it,  for  the  reception  of  freight  in  the  city  of  Cincinnati, 
renders  It  amenable  to  process  as  a  corporation,  situated  in  the 
city  of  Cincinnati.  Athens  Branch  Bank  v.  Marietta  &  Cincin- 
nati R.  R.  Co.,  425.  I 

12.  Where  goods  in  the  possession  of  the  sherifT,  by  virtue  of  an  exe- 
cution, are  taken  from  him  by  process  of  replevin,  issuing  from  the 
circuit  court  of  the  United  States,  and  Judgment  is  there  rendered 
in  favor  of  the  sheriff,  on  the  ground  of  his  having  legal  custody, 
the  sheriff  may  bring  an  action  in  his  own  name  on  the  replevin 
bond.    Cheseldine  v.  Mathers,  592. 

18.  The  circuit  court  had  Jurisdiction  of  the  person  and  subject  matter, 
and  such  Judgment  is  conclusive  until  reversed.    lb. 

JURY.    See  Negligence,  1,  2. 

1.  The  non-residence  of  a  Juror  will  not  of  itself  Invalidate  a  verdict. 
Hull  V.  Albro,  147. 

LEASE.    See  Actions,  19;  Partition, 

1.  An  estate  for  years,  created  by  a  lease  granting  a  privilege  of  pur- 

chase in  fee,  is  merely  a  chattel  interest  and  becomes  subject  to 
the  lien  of  a  Judgment  only  from  the  time  of  levy  on  execution. 
Hazard  Powder  Co.  v.  Loomls.  544. 

2.  Where  a  lease  has  been  forfeited  for  non-payment  of  rent,  the  sub- 

sequent payment  of  the  same  rent  was  not.  at  common  law.  a 
waiver  of  the  forfeiture.    Campbell  v.  McElevey,  574. 

8.  And  where,  as  in  Ohio,  legal  and  equitable  relief  may  be  afforded. 
In  the  same  proceeding,  nothing  less  will  be  adjudged  a  waiver  In 
such  cases  than  that  state  of  facts,  which  in  equity  would  afford 
the  basis  of  a  decree  for  redemption.    lb. 

♦.  Therefore  while,  under  the  Ohio  system  of  practice,  payment  may 
bp  «  siifflclent  waiver,  the  recovery  of  a  Judgment,  for  the  rent  in 
arrear.  Is  not.    lb. 

%.  A  covenant  to  erect  a  building  and  pay  for  It,  "so  that,  when  com- 
pleted, it.  and  the  lessee's  right  under  the  contract,  should  be  en- 
tirely free  and  unincumbered,**  is  not  broken  if  the  fact  be  that 
the  building  has  been  erected,  although  part  of  the  cost  remains 
aTir*i«)    but  DO  lien  being  on  the  premises  therefor.    lb. 
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6.  A  mortgagee  of  a  leasehold  will  be  permitted  to  redeem  the  prem- 

ises from  forfeiture;  and  the  sum  he  pays,  in  such  case,  will  be  a 
preferable  charge,  in  redemption  account,  against  the  lessee  and 
all  claiming  under  him.    lb. 

7.  To  create  a  forfeiture  of  a  lease,  it  is  not  necessary  to  make  any  de- 

mand tor  rent,  when  the  lease  provides  that  the  non-payment, 
without  demand,  shall  determine  the  lease.  Sweeney  v.  Garrott, 
601. 

LEVY— 

1.  The  sheriff  is  not  liable  for  a  failure  to  find  and  levy  on  property. 

unless  he  was  guilty  of  fraud  in  the  premises.  Mueller  v.  Bates. 
318. 

2.  The  return  of  the  sheriff  can  not  be  collaterally  impeached.    lb. 

3.  When  the  foundation  of  an  action  is  alleged  damage,  in  conse- 

quence of  a  wrongful  and  malicious  levy  upon  property,  speeial 
injury  must  be  alleged  and  shown.    Springer  v.  Wise,  391. 

LIEN.    See  Attorneys  at  Law;  Mechanics'  Lien;  Watercraft. 

1.  The  deposit  of  title  deeds  creates  no  lien  legal  or  equitable.  Pro- 
basco  V.  Johnson,  96. 

2.  An  estate  for  years  created  by  a  lease  granting  a  privilege  of  pur- 

chase in  fee,  is  merely  a  chattel  interest,  and  subject  to  the  lien 
of  a  judgment  only  from  the  time  of  levy.  Hazard  Powder  Co.  ▼. 
Loomis,  544. 

LIFE  INSURANCE— 
1.  Contracts  of  life  insurance  are  not  contracts  of  indemnity  like 
those  of  fire  or  marine  insurance;  if  there  is  a  failure  to  pay  a 
premium,  when  by  the  terms  of  the  policy  it  is  to  be  paid,  the  risk 
is  at  an  end.    Robert  v.  New  Eng.  Mut.  Ins.  Co.,  106. 

LIMITATION  OF  ACTIONS— 
1.  The  statute  In  force  when  the  cause  of  action  accrued  generally 
governs;  the  court  will  take  notice  of  the  lapse  of  time  with  or 
without  plea.    Kelly  v.  Wiseman,  418. 
MALICIOUS  PROSECUTION— 
1.  In  actions  for  malicious  prosecution,  the  question  of  probable  cause 
is  for  the  court  to  decide;  the  trutt  of  the  facts  upon  which  it  is 
l^redlcated,  is  for  the  jury  tc  determine.     Doll  v.  Schoenberg.  54. 

2.  An  action  will  not  lie  for  the  recovery  of  damages,  alleged  to  have 
occurred  in  consequence  of  a  civil  suit,  unaccompanied  by  arrest 
of  the  person  or  seizure  of  property  The  costs  of  the  action  art» 
presumed  to  compensate  him  for  his  loss.    Springer  v.  Wise.  391. 

3.  Where  the  foundation  of  the  action  is  alleged  damage,  in  conse- 

quence of  the  wrongful  and  malicious  lev^  upon  property,  special 

injury  must  be  alleged  and  shown.    lb. 
MANDAMUS— 
1.  Mandamus  is  the  proper  remedy  to  compel  a  county  treasurer  to 

pay  a  warrant  lawfully  drawn  upon  the  treasury,  by  the  count}! 

auditor.     Bates  v.  Fries,  511. 
MARRIED  WOMEN.     See  Husband  and  Wife. 
MECHANICS'  LIEN— 
1.  Material  furnished  to  a  contractor  by  a  third  party  is  not  within 

the  mechanics'  lien  law,  unless  furnished  under  an  agreement 

that  it  is  to  be  used  in  the  construction  of  the  particular  building. 

Horton  v.  Carlisle,  184. 
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2.  The  death  of  the  owner  of  property,  before  a  Hen  has  been  taken, 

does  not  arrest  the  proceedings.    Williams  v.  Webb,  430. 

3.  The  affidavit  may  be  made  by  an  agent.    lb. 

4.  It  is  not  for  the  party  in  possession,  for  whom  the  labor  and  mate- 

rials have  been  furnished,  to  say  that  he  has  no  real  or  beneficial 
interest  in  the  land.    lb. 

5.  As  between  mechanics'  liens,  the  law  allows  no  priority;  but  where 

a  mortgage  or  other  lien  takes  effect,  after  the  commencement  of 
one  or  more  mechanics'  lien,  but  before  the  commencement  of 
others,  the  latter  must  be  postponed  to  the  mortgage  lien.  Haz- 
ard Powder  Co.  v.  Loomis,  544. 

S.  Where  a  builder,  or  material-man,  has  begun  to  furnish  work  or 
material,  toward  the  erection  or  repair  of  a  building,  without  any 
agreement  as  to  the  amount  of  material  or  duration  of  the  em- 
ployment, but  under  a  reasonable  expectation  that  further  work 
or  material  will  be  required  of  him,  to  finish  the  undertaking, 
and  he  ie  afterward  called  on,  from  time  to  time,  to  furnish  the 
same,  until  the  completion  of  the  building,  he  is  entitled  to  his 
lien,  as  though  acting  under  a  contract  originally  for  the  entire 
labor  or  materials  so  furnished.    lb. 

7.  In  such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or 
juagment  Hen,  intervening  during  the  erection  of  the  building, 
unless  he  had  actual  notice  of  the  existence  of  such  mortgage 
or  Judgment.    lb. 

g.  Two  distinct  accounts  of  a  material-man  can  not  be  tacked  together 
to  make  a  continuous  account:  the  lien  for  each  account  must  be 
taken  within  the  four  months  prescribed  by  the  statute.    lb. 
MISTAKE>— 

1.  The  day  payable,  for  a  note,  is  the  one  originally  intended;  and  if  a 

mistake  occur  in  the  datlRg.  It  may  be  corrected  by  the  holdeir,  so 
as  to  make  it  mature  at  the  date  In  fact  intended  by  the  parties. 
JeMup  V.  Dennison.  150. 

2.  Upon  a  showing  of  fraud  or  mistake,  the  assured  will  be  entitled 

to  have  his  policy  of  insurance  reformed  and  properly  enforced. 
Graham  v.  Firemen's  Ins.  Co..  255. 
MORTOAOB.    See  C^hattel  Mortgage;  Mechanics'  Lien.  5,  6,  7. 

1.  A  conveyance  to  trustees  by  way  of  mortgage,  to  secure  the  pay- 
ment of  a  series  of  railroad  bonds,  and  granting  a  power  of  sale  to 
pay  the  principal  and  interest  due  and  unpaid,  will  authorise  the 
court,  on  application  of  the  trustees,  to  decree  a  sale  of  so  much 
of  the  property  as  may  be  necessary  to  meet  the  Interest,  though 
ro  part  of  the  principal  has  become  due.  Goodman  v.  Cin.  ft 
Chicago  R.  R.  Co..  176. 

t.  Whenever  a  debt  is  payable  by  installmenU.  the  failure  to  pay  any 
one  of  tkcm  will  authorize  a   foreclosure  and  sale.    lb. 

S.  Mortgages  take  effect  only  from  the  time  of  being  delivered  for 
record,  as  against  all  persona  having  or  acquiring  an  interest  tn 
the  property,  except  the  mortgagor,  and  that  without  regard  to  the 
question  of  notice.    Brannon  v.  Brannon,  224. 

4.  An  action  for  foreclosure  and  sale  may  be  maintained  against  the 
administrator  and  heirs  of  a  deceased  mortgagor,  although  the 
eighteen  m<Hiths  allowed  f«r  administration  have  not  expired. 
Hathaway  t.  Lewis.  260. 
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5.  In  some  cases  the  remedy  for  the  debt  is  lost  or  suspended,  and  yet 

the  right  to  proceed  on  a  security,  given  for  the  debt,  will  not  be 
affected.    lb. 

6.  A  mortgagee,  who  was  not  a  party  to  proceedings  of  foreclosure  and 

sale,  may  be  compelled,  by  the  purchaser  at  such  sale,  to  redeem 
within  a  reasonable  time  or  be  foreclosed.  Hess  v.  Pleldkamp,  332. 

7.  The  time  of  redemption.allowed  by  a  decree  of  foreclosure,  is  a  mat- 

ter solely  within  the  discretion  of  the  court.    West  v.  Morris,  415. 
S.  Railroad  bonds,  in  the  hands  of  the  company  and  not  issued,  are  not 
subject  to  execution;  nor  can  they  be  subjected  to  sale  by  proceed- 
ings In  aid  of  execution.    Means  v.  Cin.  &  Chicago  R.  R.  Co.,  465. 

MOTION.    See  Attorneys  at  Law. 

MUNICIPAL  CORPORATION.    See  Sewers;  Streets. 

1.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable 

to  an  action;  but  reasonable  time  is  allowed,  after  the  completion 
of  the  public  work,  for  the  issue  of  an  assessment.  Lowden  y. 
Cincinnati.  203. 

2.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 

streets,  has  caused  an  increased  flow  of  water  in  a  natural  water- 
course, such  fact  ii  not  relevant  to  the  question  of  liability,  on  ber 
part,  in  case  of  the  breakage  and  overflow  of  a  sewer,  built  by  tiie 
plaintifr  after  such  change  of  grade,  as  a  substitute  for  the  water- 
course on  his  own  premises.    Niles'  Works  v.  Cincinnati.  4<M. 

NEGLIGENCE.    See  Bailment,  1.  2. 

1.  Generally,  negligence,  if  not  a  question  of  fact  for  the  jury,  la  at 

least  a  mixed  question  of  law  and  fact,  which  it  would  be  improp- 
er to  take  from  the  Jury  by  the  charge  of  the  court.  Jenkins  t. 
L.  M.  R.  Co..  49. 

2.  In  a  case  where  a  question  of  negligence  as  to  the  conduct  of  a 

hand  in  the  employ  of  a  railroad  company,  and  as  to  the  conduct 
of  an  engineer  having  the  supervision  of  the  hand,  is  in  dispute,  it 
would  not  he  proper  for  a  court,  taking  certain  of  the  facts,  apart 
from  the  others  and  the  surrounding  circumstances,  such  facts 
not  having,  in  law,  any  conclusive  and  definite  effects,  to  say  to  a 
Jury  that  they  did  constitute  negligence.    lb. 

3.  Where  a  note  is  deposited  for  collection,  if  the  banker  fails  to  have 

demand  made,  and  the  depositor  thereby  loses  his  security,  the 
banker  is  liable.    Huff  v.  Hatch.  63. 

4.  Where  a  loss  is  shown  to  exist,  the  law  raises  the  presumption  of 

negligenee  against  a  common  carrier,  and  on  him  rests  the  burden 
of  proof  to  show  that  the  loss  or  damage  occurred  without  his 
fault  or  that  of  those  employed  by  him.  Fatman  ▼.  Cin..  Ham.  & 
Dayton  R.  R.  Co.,  248. 

NEGOTIABLE   INSTRUMENTS.    See   Bills   of   Exchange  and    Prom- 
issory Notes. 
NON-RESIDENTS.    See  Corporations,  1. 
NOTICE.    See  Mortgage,  2. 
NUISANCES.    See  Streets. 

1.  There  is  no  occasion  for  parties  to  covenant  not  to  carry  on  a  luisi- 
ness.  in  itself  a  nuisance  to  an  individual,  for  against  sucb  the 
law,  without  such  covenant,  would  afford  protection.  Grasselll  t. 
Lowden,  323. 
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2.  In  an  action  to  recover  damages,  caused  by  a  public  nuisance,  the 
petition  must  contain  a  statement  of  the  special  damages  com- 
plained of.    Farrelly  v.  Cincinnati.  516. 

^  OFFICER.    See  Amercement. 

.'  PARTIES— 

1.  In  certain  cases  where,  on  payment  of  money,  a  right  of  subroga- 
tion exists,  the  defendant,  when  sued  for  the  recovery  of  such 
money,  may,  by  cross  petition,  bring  in  as  defendants  those 
against  whom  a  cause  of  action  would  arise,  in  his  favor,  to  en- 
force the  repayment  of  such  debt.    Resor  v.  McKenzie.  210. 

PARTITION— 

1.  Where  S.  and  P.  were  tenants  in  common,  and  P.  leases  to  S.,  for  a 
term  of  years,  his  undivided  interest,  S.  agreeing  to  keep  the  build- 
ing insured,  to  pay  all  taxes  and  assessments,  and  a  certain  rental; 
and  being  thus  In  possession,  S.  can  not  maintain  his  petition  for 
^  partition,  it  appearing  that  the  premises  were  not  susceptible  of 

division.    Shillito  v.  Pullan,  588. 

;  PARTNERSHIP.    See  Common  Carrier,  2,  3,  4,  5. 

1.  One  partner  can  assign  a  portion  of  the  joint  effeets.  in  payment  of 

firm  debts,  or  by  way  of  security  for  antecedent  debts,  or  debts  to 
be  afterwards  contracted.    McGregor  v.  Ellis,  286. 

2.  The  creditors  of  a  firm  have  no  special  lien  upon  partnership  prop- 
'  erty;  whatever  equity  is  allowed  them  is  to  be  worked  t)ut  through 

the  rights  of  the  partners  themselves;  where  the  separate  partners 
have  lost  their  lien,  none  can  be  savex)  to  the  creditor;  this  lien  is 

I  lost  when  the  firm  property  is  sold  in  good  faith  to  a  third  person. 

p  or  where  one  partner  retires  from  the  Arm.  disposing  meanwhile 

of  his  interest  to  the  other  partner,  or  to  a  third  person,  with  his 
co-partner's  consent,  taking  the  assumption  of  his  co-iMurtner,  or 
of  a  third  person,  to  discharge  all  the  firm  debts.    Ibid 

3.  In  an  action,  by  the  members  of  one  firm  against  the  members  or 
another  firm,  it  is  not  a  sufficient  defense  that  G.  is  a  member  of 
both  firms.  However  strict  the  rule  at  law,  it  does  not  apply  in 
equity,  for  there  need  be  no  decree  against  G.,  nor  yet  against  the 
other  defendant,  for  his  share  of  the  debts.  David  Gibson  ft  Co.  \ 
V.  Ohio  Farina  Co..  499. 

4.  Where  H.,  P..  B.  and  A.  contributed  each  an  equal  sum  to  be  ex- 
pended by  H.  in  building  a  steamboat,  with  the  understanding 
that  these  sums,  with  such  credit  as  he  could  obtain,  would  enablo 
H.  to  get  her  out.  and  that  she  would  then  run,  in -Ills  name,  until 
her  debts  were  paid  out  of  her  net  earnings,  and  that  H.  should 
then  convey  three-fourths  to  P.,  B.  and  A.,  but  that  meanwhile 
they  should  have  no  interest  in  her,  and  there  being  n*  agreement 
to  repay  the  advances,  in  case  the  enterprise  failed,  the  transaction 
constitutes  a  partnership  from  the  beginning,  and  all  are  liable 
for  the  unpaid  debts  contracted  in  building  the  boat.  Lape  v. 
Parvin,  560. 

5.  In  an  action  against  a  firm,  in  the  partnership  name,  and  service 
made  by  process  left  at  the  place  of  business,  on  leave  being  given 
to  substitute  the  individual  names,  it  is  necessary  to  Kmend  the 
petition  and  serve  new  process.    Marienthal  v.  Amburgh,  586. 

PAYMENT— 

1.  Where  a  lease  has  been  forfeited  for  non-payment  of  rent,  subse- 
quent payment  of  the  same  rent  was  not,  at  common  law,  a  waiver 
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of  the  forfeiture;  while  under  the  Ohio  Bystem  of  practice,  pay- 
ment may  be  a  suflicient  waiver,  the  recovery  of  a  Judgment  is  not 
Campbell  v.  McBl^vey,  574. 
2.  To  create  a  forfeiture  of  a  lease,  payment  need  not  be  demanded  If 
the  lease  provide  that  non-payment  of  rent,  without  demand,  shall 
forfeit  it.    Sweeney  v.  Garrett,  601. 

PENDENCY  OF  ACTION— 

1.  Section  78  of  the  code,  on  the  subject  of  the  effect  of  pending 
actions,  refers  solely  to  questions  of  title  in  the  specific  property 
in  controversy.    Spinning  v.  Ohio  Life  Ins.  and  Trust  Co.,  336. 

PETITION— 

1.  In  a  suit  on  a  foreign  judgment,  the  record  Is  matter  of  •vidence^ 

and  should  not  be  attached  to  the  petition.    Judds  v.  Dean,  210. 

2.  Jurisdiction  attaches  upon  filing  a  petition  and  issuing  summons. 

Spinning  v.  Ohio  Life  Ins.  and  Trust  Co..  336. 

PLEADINGS— 

1.  All  the  facts  necessary  to  constitute  a  cause  of  action  or  defense 

should  be  pleaded.    Dennistoun  v.  Merchant's  Bank,  52. 

2.  In  certain  cases  where,  on  payment  of  money,  a  right  of  subrogation 

exists,  the  defendant,  when  sued  for  the  recorey  of  such  money, 
may,  by  cross  petition,  bring  in  as  defendants  those  against  whom 
a  cause  of  action  would  arise,  in  his  favor,  to  enforce  the  re-pay- 
menl^of  such  debt.    Resor  v.  McKenzie,  210. 

3.  Al  answer  is  not  evidence,  but  a  pleading,  to  be  verified  by  the  affi- 

davit of  the  belief  of  the  party  that  the  facts  therein  stated  are 
true.  A  general  denial  must  be  considered  as  tantamount  to  a 
statement  that  the  facts  alleged  in  the  petition  did  not  occur. 
McKenxie  y.  Washington  Life  Ins.  Co..  223. 

4.  An  action  for  the  forfeiture  of  a  lease,  for  non-payment  of  reat,  and 

also  to  recover  the  rent.  Is  bad  for  misjoinder.  Owens  v.  Hick- 
man. 471. 

5.  It  is  bad  practice  to  demur  to  a  pleading  and  at  the  same  time  to 

move  to  make  the  same  more  definite.  Gibson  t.  Ohio  Farina  Co. 
499. 

POLICY   OF  INSURANCE.    See  Insurance;    Life  Insurance. 

POSSESSION— 

1.  The  actual  possession  of  goods  may  he  in  the  vendee,  while  the 
i  right  of  possession  remains  in  the  vendor.    Warner  v.  Porter,  124. 

POUNDAGE.    See  Sheriff,  6. 

PRACTICE.    See  Pleadings,  1;  Petition.  1. 

1.  A  non-resident  corporation  can  not  be  reached  as  garnishee  by  pro- 

cess served  upon  its  agent  carrying  on  business  in  the  county 
where  the  attachment  issues.    Conahan  v.  CuUin,  1. 

2.  A  general  exception  to  the  charge  of  the  court  will  not  be  noticed 

on  error.    Butchers'  Melt.  Ass.  t.  Commercial  Bank,  46. 

3.  Exceptions  to  evidence  should  show  the  particular  ground  of  objec- 

tion,   lb. 

4.  A  charge,  predicated  on  an  imperfect  statement  of  the  facts  and  cir- 

circnmstanres  bearing  on  the  ppint  to  which  it  is  directed,  and 
which  excludes  from  the  jury  matters  in  evidence,  proper  to  be 
considered,  should  be  refused.    Jenkins  v.  L.  M.  R.  R.  Co..  49. 
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5  GeneraUyp  negligence,  if  not  a  question  of  fact  for  the  jury,  is  at 
least  a  mixed  question  of  law  and  fact,  which  it  would  be  improper 
to  take  from  the  Jury,  by  the  charge  of  the  court.    lb. 

€.  ".h  a  case  where  a  question  of  negligence,  as  to  the  conduct  of  a 
hand  in  the  employ  of  a  railroad  company,  and  as  to  the  conduct 
of  an  engineer  having  supervision  of  the  land,  is  in  dispute,  it 
would  not  be  proper  for  a  court,  taking  certain  of  the  facts  apart, 
from  the  others,  and  surrounding  circumstances,  such  facts  not 
having,  in  law,  any  conclusive  and  definite  effect,  to  say  to  a  Jury 
that  they  did  constitute  negligence.    lb. 

7.  The  non-residence  of  a  juror  will  not  of  itself  invalidate  a  verdict 
The  neglect  of  a  party  to  advise  himself  as  to  the  qualification  of 
each  Juror  before  he  is  sworn,  should  be  held  as  a  waiver  of  ex- 
ception as  to  the  competency  of  the  entire  panel.  Hull  v.  Albro, 
147. 

S.  In  some  casos  the  remedy  on  a  debt  may  be  loet  or  suspended,  and 
yet  the  right  to  proceed  on  a  security,  given  for  the  debt,  wHl  not 
be  affected.    Hathaway  r.  Lewis,  260. 

9.  The  plaintifT  in  attachment'is  not  liable  to  the  sheriff  for  extraordi- 

nary expenses  incurred  in  the  care  and  storage  of  property,  except 
on  promise  made.    Mathers  v.  Ramsey.  334. 

10.  Where  a  claim  is  asserted  and  the  usual  evidence  submitted  to  the 
clerk,  to  entitle  the  plaintiJf  to  an  order  of  attachment,  the  nature, 
validity,  or  Justice  of  the  cause  of  action  are  not  matters  of  in- 
quiry.   Alexander  v.  Brown,  395.. 

11.  The  defendant  may  deny,  by  affidavit,  the  si$eciflc  acts  charged  by 
the  plaintiff,  to  entitle  him  to  the  procaes,  as  they  apply  solely  to 
the  remedy,  not  the  right  of  action.    lb. 

12.  It  is  not  necessary  for  the  court  to  decide  the  merits  of  a  contro- 
versy', on  the  granting  an  injunction.  In  a  proper  case  an  Injunc- 
tion will  issue  to  secure  the  plaintiff  from  damage,  pending  the^ 
decision  of  the  legal  right  in  the  premises.    Piatt  v.  Piatt.  408. 

18.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  Is  no  defense  on 
tho  part  of  the  mortgagor  that  a  third  party  has  subsequently 
brought  a  similar  action  against  him,  in  a  court  of  concurrent 
jurisdiction,  founded  on  tlie  same  claim.    West  v.  Morris.  415. 

14.  The  time  of  redemption,  allowed  by  a  decree  of  foreclosure,  is  a 
matter  solely  within  the  discretion  of  the  court.    lb. 

16.  The  insolvency  of  a  trustee  does  not  divest  him  of  his  right  to  sue; 
cestuis  que  trust  are  not  necessary  parties  to  a  suit  by  a  trustee.   lb. 

16.  The  power  of  amendment  extends  as  well  to  a  bill  of  exceptions  as 
to  any  other  part  of  a  record,  when  necessary  to  the  furtherance 
of  justice.    Hazlewood  v.  Parker,  429. 

17.  Although  a  general  denial  of  indebtedness  may  not  be  a  denial  of 

all  the  material  allegations  in  the  petition,  yet  It  would  be  going 
too  far  to  entirely  disregard  such  an  answer,  and  not  to  require 
proof  of  the  plaintiff.    Lewis  v.  Smith,  435. 

18.  It  is  not  error  for  the  court  to  make  a  remittitur,  with  the  consent 
of  the  prevailing  party,  and  render  judgment  on  the  verdict  tmr 
the  balance.    Dnrrell  r.  Boyd,  463. 

19.  It  is  bad  practice  to  demur  to  a  pleading,  and  at  the  same  time  to 
r>ove  to  make  the  same  more  definite.    Gibson  v.  Ohio  Farina  Ca 
499. 


646  INDEX. 


Presumption — ^Principal  and  Surety. 


Practicb — ConHnued. 

j  29.  In  a  suit  on  an  account,  imperfect  in  its  character,  attached  as  an 

I  exhibit,  the  remedy  is  to  demand  a  bill  of  particulars,  under  sec- 

tion 361  of  the  code.    lb. 

21.  Whers  le^al  proceedings  are  based  on  InsuAeient  affidaTits,  Ue 
right  to  amend,  or  die  new  affidavits,  will,  ordinarily,  depend  on 
whether  any  change  of  prlororities  may  result.  No  amendmtnt 
win  be  permitted  that  will  enable  one  creditor,  in  the  race  o( 
diligence,  to  gain  an  advantage  over  another  creditor.  Patterson 
V.  Oulnare,  505. 

22.  In  an  action  against  a  firm,  in  the  partnership  name,  after  process  . 
served  at  the  place  of  business,  leave  is  given  to  substitute  the  in- 
dividual  names  of  the  partners;  it  then   becomes  necessary  ta* 
amend  the  petition  and  serve  new  process.     Marlenthai  v.  Am- 
burgh,  586. 

23.  The  court,  in  general  term,  will  confine  their  review  solely  to  the 
orrors  apparent  in  the  record.    Sweeney  v.  Garrett,  601. 

24.  In  an  action  to  recover  possession  of  land,  after  forfeiture  of  a 
lease,  the  mere  fact  of  another  action  pending,  between  the  saiae 
parties,  for  the  same  premises,  is  not  a  good  defense,  unless  it 
appear  that  the  cause  of  action  is  the  same.    lb. 

PRESUMPTION.     See  Dedication,  1,  2. 

1.  The  assent  of  a  party  to  an  act  clone  for  his  benefit,  or  which  may 
even  injuriously  affect  him,  may  always  be  presumed,  if,  with  a 
full  knowledge  of  the  thing  done,  he  permits  it  to  be  applied  to  his 
benefit,  or  doos  not  disclaim  it.     McGregor  v.  Ellis,  286. 

PRINCIPAL  AND  AGENT.  See  Consignor  and  Consignee,  1;  Fanks  and 
Bankers;  Common  Carrier.  2.  3.  4,  5;   Bailment,  2. 

1.  Where  a  note  is  deposited  for  collection,  the  banker  must  use  tbe 

ordinary  legal  means  to  effect  that  object:  and  if  he  Mnit  &  duty 
whereby  the  depositor  is  prejudiced,  the  banker  is  liable.  Huff  v. 
Hatch,  63. 

2.  As  a  general  rule,  an  agent  intrusted  with  the  transaction  of  busi- 

ness is  bound  to  know  the  duties  required  of  him  by  law,  as  well 
as  the  legal  principles  by  which  they  are  restricted.    lb. 

3.  A  corporation  will  be  affected  by  the  fraudulent  conduct  and  repre- 

sentations of  its  agents,  in  like  manner  as  if  such  agents  had  been 
acting  for  private  employers.  Nugent  v.  Cln.,  Harrison  &  Ind. 
8.  L.  R.  R.  Co..  302. 

4.  An  agent  can  make  the  affidavit  required  under  the  mechanics'  lleo 

law.    Williams  v.  Webb,  430. 

5.  An  agency  for  the  purchase  of  goods  upon  the  credit  of  the  princi- 

pal is  created  by  placing  the  agent  in  charge  of  a  business  in  which 
it  is  customary  to  use  credit.    Darst  v.  ,Slevins,  473. 

PRINCIPAL  AND  SURETY.  See  Insurance.  1;  BxecuUon;  Indorser  and 
Indorsee. 

* 

1.  A  surety  may,  in  a  proper  case,  on  behalf  of  the  creditor,  sust&in  ac 

attachment  against  the  principal  debtor  for  a  debt  past  due.  on 
the  ground  of  non-residence.    Brannln  v.  Smith,  436. 

2.  A  surety  can  not,  in  his  own  behalf,  by  reason  of  fraudulent  misrep- 

resentation made  to  him  by  his  principal,  sustain  an  attachment 
against  his  principal,  on  the  ground  of  non-residence,  to  enforce 
the  payment  of  claims,  either  due  or  not  due«  in  the  hands  of 
third  parties.    lb. 
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3.  Under  sections  500  and  501  of  the  code,  although  the.  surety  might 

frame  his  action,  either  for  specific  relief  or  to  recover,  for  the 
benefit  of  the  creditor,  the  money  demand  for  which  the  surety  is 
liable  (in  which  case  the  creditor  should  be  a  party)  obtain  an 
attachment  by  reason  of  the  non-residence  of  the  defendant.    lb. 

4.  When  the  debt  is  not  due,  the  surety,  as  well  as  the  creditor,  is  re- 

stricted to  the  grounds  of  attachment,  stated  in  section  230  of  the 
code.    lb. 

5.  Reasonable  time  given  to  the  maker  of  a  note,  after  suit  brought  on 

the  note,  will  Mot  release  the  indorser.  An  agreement,  without 
suit,  will  discharge  him.    Raught  v.  Black*  477. 

PROBABLE  CAUSE— 

1.  The  question  of  probable  cause  Ib  for  the  court  to  decide;  the  truth 
of  the  facts  is  for  the  jury.    Doll  v.  Schoenberg,  54. 

PROMISSORY  NOTES.    See  Bills  of  Exchange  and  Promissory  Notes. 

PUBLIC  IMPROVEMENTS.    See  Assessments;  Assignment,  3;  Sewers. 

PURCHASER.    See  Judicial  Sale,  (>.  7. 

1.  A  purchaser  at  sheriff's  sale  may  assign  his  bid,  but  a  sale  can  only 

be  made  to  the  highest  and  best  bidder.  Thompson  v.  McManama, 
213. 

2.  Where  promissory  notes  were  given  in  part  payment  of  real  estate, 

conveyed  by  a  deed  containing  the  covenants  of  warranty  and 
freedom  from  incumbrance,  and  at  the  same  time  the  land  was 
mortgaged  for  more  than  its  value,  one  to  whom  the  notes  were 
transferred  before  maturity,* for  value,  but  with  full  notice  of  the 
facts,  may  recover  against  the  maker,  although,  after  indorse- 
ment, an  eviction  occurs  by  sale  of  the  land  on  a  foreclosure  of  a 
prior  mortgage.  Stites  v.  Hobbs,  571. 
8.  In  such  case,  at  the  time  the  notes  were  indorsed,  there  was  no  exist- 
ing Bet'Off  or  equity  against  the  notes,  but  only  the  possibility  of  a 
future  set  off.    Ib. 

RAILROADS.    See  Common  Carrier,  2,  3.  4.  5,  6,  7,  8;  Jurisdiction,  11. 

1.  Where  subscriptions  to  stock  are  made,  to  be  paid  in  installments. 

and  certificates  of  stock  are  to  be  Issued  for  the  several  install- 
ments, a  readiness  and  willingness  to  issue  the  certificates  at  the 
time  of  payment,  is  all  that  can  be  required.  The  right  to  enforce 
payment  is  not  distinct  and  independent  of  the  ability  to  issue  and 
deliver  the  stock.    James  ▼.  Cin.,  Ham.  &  Dayton  R.  R.  Co..  261. 

2.  Powers  conferred  on  corporations  are  of  two  descriptions;   some 

are  general,  others  special  and  limited;  some  have  reference  to 
the  mode  In  which  acts  are  to  be  done,  and  are  merely  directory; 
others  are  in  the  nature  of  a  limitation  of  power,  or  a  condition 
precedent.  Third  persons,  acting  in  good  faith,  are  usually  not  to 
be  affected  by  an  excess  or  violation  of  the  former  on  the  part  of 
the  company,  but  of  the  latter  they  are.  The  act  Itself  must  be 
regarded  as  lllefral.  and  knowledge  is  presumed.  Ib. 
8.  When  the  organization  of  a  railroad  company  Is  effected,  the  autho- 
rity of  the  commissioners  ceases,  and  generally  all  power  as  to 
any  further  subscriptions  to  the  capital  stock  vests  in  the  corpo- 
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rate  body.  Its  dealing  with  third  persons,  as  to  its  stock,  must 
stand  ut>on  the  footing  of  ordinary  contracts.  lb. 
4.  Real  estate  conveyed  to  a  railroad  company  as  a  subscription  to 
stock,  if  obtained  through  fraudulent  representations  of  an  agent 
of  the  company,  may  be  recovered  from  the  company  by  action. 
Nugent  V.  Cin.,  Harrison  ft  Ind.  S.  L.  R.  R.  Co..  302. 
6.  Railroad  trust  or  mortgage  bonds,  held  by  the  company,  or  its 
agents  for  the  use  of  the  company,  before  delivery  are  not  subject 
to  execution  as  property  of  the  company,  nor  can  they  be  sub- 
jected to  sale  by  proceedings  In  aid  of  execution.  Means  v.  Cin. 
&  Chicago  R.  R.  Co.,  465. 

RAILROAD  BONDS.    See  Mortgage,  1,  2.  8;  Railroads,  S. 

RECEIVERS— 

1.  A  receiver  is  an  officer  of  the  court,  and  his  possession  is  that  of  the 

court.  Any  attempt  to  interfere  with  or  disturb  the  possession  of 
the  officer  directly  questions  the  power  of  the  court  to  appoint 
him,  as  well  as  the  right  of  the  court  to  the  custody  of  the  iirop- 
erty;  and  such  act  subjects  the  offender  to  attachment  and  punish- 
ment for  contempt.    Spinning  v.  Ohio  Life  Ins.  and  Trust  Co.,  336. 

2.  A  suit  is  never  permitted  against  the  receiver  when  the  judgnrent 

would  affect  the  custody  of  the  property  sequestrated,  nor  can  a 
creditor  litigate  his  claim  by  action  against  the  receiver;  every 
such  question  can  be  determined  by  the  court,  through  an  inter- 
vention. In  the  pending  cause.    lb. 

REDEMPTION— 

1.  A  mortgagee,  who  was  not  a  party  to  proceedings  of  foreclosure  dnd 

sale,  may  be  compelled,  by  the  purchaser  at  such  sale,  to  redeem 
within  a  reasonable  time  or  be  forecliwed.    Hess  v.  Feldkamp,  322. 

2.  The  time  of  redemption  allowed  by  a  decree  of  foreclosure  is  solely 

withln  the  discretion  of  the  court.    West  v.  Morris,  415. 

3.  A  mortgagee  of  a  leasehold  will  be  permitted  to  redeem  the  prem- 

ises from  forfeiture,  and  the  sum  he  so  pays  will  be  a  preferable 
charge  in  redemption  account  against  the  lessee  and  all  claiming 
under  him.    Campbell  v.  McElevey,  574. 

RE-ENTRY.    See  Lease. 

REB^EREES— 

1.  Referees,  under  the  code,  possess  Judicial  functions;  with  the  ex- 

ception of  the  power  to  render  Judgment  and  award  execution, 
they  possess  all  the  authority  of  the  court  which  appoints  them. 
Wesleyan  Cemetery  v.   Woodruff.   216. 

2.  The  report  of  a  majority  of  referees  is  their  judgment  under  the 

submission,  and  unless  set  aside  for  sufficient  cause  is  final.    lb. 

3.  If  no  exception  be  taken  to  the  competency  or  relevancy  of  testi- 

mony before  referees,  or  if  they  have  not  been  called  on  to  sUte 
the  concluolons  of  law  and  fact  separately,  their  award  can  not  be 
re-examined  for  that  cause,  unless  error  is  manifest  in  the  pro- 
ceedings,   lb. 

REMEDIES.    See  Action. 

REMITTITUR.    See  Verdict,  8. 

RENTS.    See  Actions,  19. 
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RESIDENCE— 

1.  Absence  from  home  for  years,  where  the  party  left  with  the  inten- 
tion to  return,  if  in  the  meanwhile  that  intention  to  return  is  not 
destroyed  by  some  unequivocal  act,  signifying  a  purpose  to  change 
the  domicil,  does  not  defeat  his  right  to  claim  his  former  reel- 
deace.  as  if  it  h&d  never  been  interrupted  by  his  absence.  Egan 
V.  Lumsden,  168. 

R0AB8  AND  HIGHWAYS.     See  Streets. 

RESTRAINT  OF  TRADE.     See  ContracU,  5. 

SALES.    See  Consignor  and  Consignee,  1;  Judicial  Sales. 

1.  Whether  the  right  of  propel  ty  or  right  of  possession  of  goods  passas 
io  the  Tendee  depends  upon  the  intention  and  agreement  of  the 
parties.    W  amer  v.  Porter,  124. 

SECOND  TRiALr- 

1.  The  la^v  proriding  for  a  secoaMl  trial,  in  certain  cases,  does  not  apply 
to  the  Superior  Court  of  Cincinnati.    Matthews  y.  Caldwell,  279. 

SERVICE.    See  Summons. 

i  SEWERS— 

1.  A  proprietor  has  no  right  to  change  the  channel  o€  a  natural  water- 
course by  means  of  a  sewer,  and  throw  the  water  upon  the  land  of 
his  neighbor  In  a  different  place  or  direction;  if  he  does  so.  and 
his  neighbor  eontinnes  the  sewer,  only  ordinary  care  and  diligence 
is  demanaed  of  the  neighbor  in  the  ccnstrurtion  of  such  extension 
•f  the  sewor.  so  far  as  he  is  concerned.  Nlles'  Works  v.  Cincinnati, 
400. 
t.  Where  a  aatural  watercourse  runs  through  a  part  of  the  city  which 
is  subdivided  into  lots  and  Intersecting  streets,  and  one  proprietor 
undertakes  to  construct  a  sewer  on  his  individual  premises,  as  a 
substitute  for  the  natural  watercourse,  he  is 'bound  to  contemplate 
and  make  provision  for  the  future  increased  flow  of  water  occa- 
sioned by  the  usual  and  ordinary  improvement  of  the  streets,  as 

,  also  of  the  lots  fronting  on  those  streets,  within  the  limits  of  the 

\  territory  naturally  drained  by  the  watercourse.    lb. 

^  t.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 

streets,  has  caused  an  increased  flow  of  water  in  a  natural  water- 
oourso,  such  fact  is  not  pertinent  to  the  question  of  liability,  ou 
the  part  of  the  corporation,  in  case  of  the  breakage  and  overflow 
of  a  sewer,  built  by  the  plaintiff  after  sueh  change  of  grade,  as  a 
substitute  for  the  watercourse  on  his  own  premises,    lb. 

'  SHELLEY'S  CASE.    See  Deeds.  10.  11. 

I  SHERirF.    See  Judicial  Sales;  Amercement. 

1.  The  sheriff  is  not  liable  for  a  failure  to  find  and  levy  on  property, 
rr1e«M  he  was  guilty  of  fraud  in  the  premises.    Mueller  v.  Bates, 

I  S.  Tl  e  sheriff's  return  of  "no  property  of  the  principal  debtor,  and 

I  levy  made  on  property  of  the  surety,"  is  oonclu^ve,  and  can  not 

be  impeached  collaterally.    lb. 
S.  Before  the  sheriff's  return  can  be  controverted,  there  must  bo  di- 
rect prorecdirpg  against  him,  and  the  precise  question  be  put  in 
Issu^.    Tb. 
4.  The  sheriff  has  no  claim  on  a  plaintiff  In  attachment  for  eTnrnses 
incurred  In  the  care  and  storage  of  property,  unless  the  plaintiff 
agreed  to  pay.    Mathers  v.  Ramser.  334. 
^.  On  the  purchase  by  the  plaintiff  of  a  flre-year  leasehold,  with  prlvi- 
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lege  of  purchase,  under  proceedings  in  foreclosure  tl&e  sheriff  has 
no  poundage.    Farrin  v.  Creager,  464. 

STATUTES  CONSTRUED.    See  Construction  of  Statutes. 

STATUTE  OF  FRAUDS    See  Frauds,    Statute  of. 

STATUTE  OF  LIMITATIONS.     See  Limitation  of  Actloni. 

STEAMBOAT.    See  Watercraft;   Common  Carrier. 

STOCK  SUBSCRIPTIONS.    See  Railroads;   Fraud;  CorporaUons. 

STREETS.    See  Assessments. 

1.  A  traveler  who  is  forced  to  abandon  his  nearest  route,  hy  reason  of 

cuitous  route,whereby  he  suffers  injury  in  his  business,  does  not 
the  non-repair  of  a  street,  and  seeks  his  destination  by  a  more  cir- 
Bustaln  such  a  special  damage  as  to  entitle  him  to  an  action 
against  the  party  charged*  with  the  duty  of  keeping  the  way  in 
repair.    Farrelly  v.  Cincinnati,  616. 

2.  So.  also,  is  the  case  of  an  omnibus  line  which  has  lost  custom  by 

reason  of  being  unable  to  pursue  its  customary  route,  in  conse- 
quence of  the  found  rous  condition  of  a  street.    lb. 

3.  In  these  cases  the  damages  are  not  the  immediate  consequence  of 

the  wrong,  but  the  remote.  The  street  being  intended  primarily 
for  travel,  not  trade,  the  recovery,  if  any  Is  permitted,  must  be 
limited  to  the  injury  sustained  in  the  use  for  travel,  vis:  the  mere 
delay  and  loss  of  time,  and  can  not  include  a  loss  of  the  profits 
of  trade,    lb. 

4.  But  this  is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not 

special  damage,  but  the  ordinary  inconvenience  and  loss  sustained 
by  the  public  at  large,  and  only  to  be  redressed  by  a  public  prose- 
cution,   lb. 

5.  If  (Mie,  having  access  to  other  routes,  voluntarily  uses  a  foundrous 

way,  he  can  not  recover  for  an  injury  thereby  sustained.    lb. 

6.  Semble,  that  the  owners  of  shops  fronting  directly  on  a  foundrous 

highway  may  recover  for  a  loss  of  custom  occasioned  thereby.  lb. 

SUBSCRIPTIONS.     See  Railroads.  1:   Corporations.  2.  2.  4,  5. 

1.  A  gratuitous  subscription  toward  a  particular  fund,  to  be  raised  for 
the  endowment  of  certain  new  professorships,  becomes  a  fixed 
legal  obligation  as  soon  as  the  college  has  performed  its  under- 
taking and  raised  the  required  and  agreed  amount  of  reliable 
subscriptions.    Farmers'  College  v.  McMlcken,  495. 

SUMMONS.     See  Jurisdiction.  1,  2,  4,  6,  7. 

1.  Section  78  of  the  code,  as  to  the  effect  of  pending  actions,  refera 
solely  to  questions  of  title  in  the  specific  property  in  controTemy. 
Spinnlng  v.  Ohio  Life  Ins.  and  Trust  Co.,  336. 

SURETIES.    See  Principal  and  Surety. 

TAXES— 
1.  The  exemption  of  church  property  extends  only  to  the  grounds  nec- 
essary for  the  proper  occupancy,  use,  and  enjoyment  of  houses  In 
present,  actual,  and  exclusive  use  for  public  worship.  It  does  not 
extend  to  houses  in  process  of  erection,  and  not  yet  in  use.  Hat* 
lack  v.  Jones,  2. 

TESTIMONY.     See  Evidence. 

TOWNSHIP  TREASURER.    See  Bonds;  Treasury, 

TOWNS.    See  Municipal  Corporations. 
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TREASURY— 

1.  A  contract  for  the  deposit  of  township  funds  with  bankers  is  void. 

Pollock  V.  Hatch.  181. 

2.  The  bankers,  having  acquired  no  title,  are  bound,  as  bailees,  to  re- 

store the  funds  to  the  township  on  demand,  and  the  township 
treasurer,  as  a  trustee  of  the  funds,  may  maintain  an  action  for 
recovery  and  is  entitled  to  a  Judgment  (or  the  amount  with  interest 
from  date  of  demand,    lb. 

3.  The  proceedings  against  a  defaulting  county  treasurer,  and  the  sure- 

ties on  bis  official  bond,  authorized  by  section  25  of  the  act  **pre- 
Bcrlbing  the  dutief  ot  county  treasurers."  are  intended  to  furnish  a 
new  and  additional  remedy.    Bates  v.  Fries,  511. 

4.  A  private  action  can  not  be  maintained  against  a  county  treasurer. 

in  his  oflAclal  capacity,  who  refuses  to  pay  a  warrant  of  the  audi- 
tor; in  such  case,  the  treasurer's  luty  is  purely  ministerial,  and 
the  proper  remedy  is  mandamus,    lb. 

5.  If  the  treasurer  acts  willfully  and  oppressively,  and  not  merely 

under  an  honest  mistake  of  his  duty,  an  action  lies  against  him  as 
an  individual.    lb. 

TRIAL.    See  Second  Trial. 

TRUSTS  AND  TRUSTEES.    See  Mortgage,  1,  2;  Assignment 

1.  A  trustee,  having  accepted  a  trust,  is  not  permitted  afterwards  to 

renounce  or  repudiate  the  responsibilities  of  his  office;  but  the 
cestuis  que  trust  may  assent  to  his  withdrawal,  and  he  be  dis- 
charged.   McGregor  v.  Ellis.  286. 

2.  The  insolvency  of  a  trustee  does  not  divest  him  of  his  right  to  sue; 

cestuis  que  trust  are  not  necessary  parties  to  a  suit  by  the  truste?. 
West  v.  Morris.  415. 

3.  Whenever  It  becomes  necessary  to  obtain  a  Judicial  construction  fis 

to  the  powers  and  duties  of  executors  in  relation  to  a  trust,  the 
costs  thereby  incurred  are  a  proper  charge  against  the  estate, 
whether  created  by  the  trustees  or  devisees.    Neff  v.  Neff,  468. 

UNDERTAKING.    See  Bonds;  Jurisdiction,  13. 

USAGE.    See  Insurance.  8. 

1.  Whenever  a  usage  of  any  particular  trade  or  place  is  proven  to  exist, 

the  law  implies  a  promise  in  conformity  with  such  usage,  provided 
there  is  no  express  stipulation  to  the  contrary,  and  the  usage 
becomes  an  essential  part  of  the  agreement  between  the  parties. 
Fatman  v.  Thompson,  482. 

2.  When  once  established,  it  becomes  the  rule  of  the  trade,  and  the 

dealer  in  the  article  can  not  protect  himself  by  asserting  his 
ignorance  of  the  usage.    lb. 

3.  Evidence  of  the  established  usage,  among  Cincinnati  tobacco  dealers 

warranting,  in  all  sales  of  tobacco  of  a  particular  description,  that 
the  article  remain  sound  and  merchantable  for  the  space  of  four 
months  after  sale,  and  that,  if  within  that  period  it  should  prove 
unsound,  the  seller  should  make  an  abatement  of  the  price  equal 
to  the  Injury  sustained,  is  admissible  and  will  control  the  contract 
lb. 

VEHICLES.     See  Streets. 

VENDOR  AND  VENDEE.     See  Purchaser. 

1.  Whether  the  right  of  property  or  right  of  possession  In  goods  passes 
to  the  vendee,  depends  upon  the  intention  and  agreement  of  the 
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parties,  tbe  actual  poBseesion  maj  be  In  the  vendee  and  the  right 
of  poaseasic     in  the  vendor.    Warner  v.  Porter,  124. 

VERDICT— 

1.  The  non-residence  of  a  juror  will  not  of  itself  invalidate  a  verdict. 

Hull  V.  Albro,  147. 

2.  The  court,  with  the  assent  of  the  prevailing  party,  may  remit  a 

portion  of  the  damages,  found  in  a  verdict,  and  enter  judgment 
for  the  balance.    Durrell  v.  Boyd,  468. 

VOID    AND    VOIDABLE.  '  See    Mistake,    1;    Treasury,    1,   2;    County 
Commissioners,  1;  Chattel  Mortgage;  Contracts,  ^. 

WAIVER.    See  Lease,  2,  3,  4. 

WAREHOUSEMEN.    See  Bailment 

WARRANTY.    See  Usage. 

WATERCOURSE.    See  Sewers. 

1.  The  right  of  any  proprietor  of  land,  through  which  a  natural  water- 
course runs,  is  to  make  such  use  of  the  water  and  to  erect  such 
structures  over  the  stream,  as  will  not  interfere  with  the  rights  of 
other  proprietors  above  and  below.  Nlles'  Works  v.  Cincinnati,  400. 

WATERCRAFT.    See  Common  Carrier. 

1.  A  steamboat  is  liable,  under  the  watercraft  law,  for  the  printing  of 

bills  of  fare,  bill-heads,  notices  to  consignees,  advertising  cards, 
bills  and  posters,  when  furnished  for  the  use  of  the  boat  and  ou 
her  credit  at  the  request  of  the  master;  she  is  not  liable,  however, 
for  the  expense  of  newspaper  advertisements.  Potter  v.  Steam- 
boat Monarch,  28. 

2.  A  steamboat  is  responsible  for  the  hire  of  a  barge,  employed  by  the 

master  to  carry  freight,  although  the  boat,  during  the  voyage  by 
reason  of  low  water,  is  compelled  to  forward  the  barge  and  freight 
by  a  lighter  boat.  Monarch  v.  Marine  Railway  &  Dry  Deck  Co.,  117. 

3.  A  change  of  owners,  subsequent  to  the  hire  and  service  of  the 

barge,  will  not  change  the  responsibility.    lb. 

4.  The  act  of  April  12, 1858.  amending  the  watercraft  law  of  1840,  con- 

fers a  lien,  at  least  of  such  a  nature,  as  that  proceedings  in  foreign 
attachment  against  the  owners,  instituted  after  the  liability  oc- 
curred, but  before  seizure,  do  not  divest  It.  The  seizure,  when 
made,  is  superior  to  the  right  acquired  by  the  attachment.  Pat- 
terson V.  Oulnare,  505. 

WIDOW.    See  Will,  2,  3. 

WIFE,     See  Husband  and  Wife. 

WILL— 

1.  The  testator's  will  is  to  be  construed  by  the  law  in  force  at  the 

time  of  his  decease.    Hartshorne  v.  Ross,  15.  444. 

2.  A  widow  refusing  or  neglecting  to  take  under  her  husband's  will,  is 

entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had 
died  intestate.    lb. 

3.  When  the  husband  dies  without  issue,  the  wife  takes  all  the  per- 

sonal estate,  subject  to  distribution,  as  next  of  kin.    lb. 

4.  A  bastard  can  inherit  through  the  mother,  only  as  heir  at  law. 

Gibson  V.  Moulton,  158. 
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"W  ILL —  Continued, 

i^  5.  A  devise  to  B.  for  life,  with  remainder  to  her  issue,  passes  no  estate 

to  the  Illegitimate  issue  of  6. ;  nose  but  lawful  issue  can  take.    lb. 

6.  Wher«  realtj'  is  devised  to  the  children  of  A.  for  life,  and  in  case  of 
■j^  death  of  one  or  more  of  the  said  children,  before  the  devise  takes 

effect,  leaving  issue;  then  the  share  of  such  child  to  such  issue  for 
^f.  life  with  remainder  over  for  life  to  the  issue  of  such  issue,  an^  In 

''  this  manner  down  in  entailment  as  far  aa  may  be  allowed  by 

statute;  Held:     1.  That  under  the  statute  regulating  entailments, 

the  fee  does  not  vest  in  the  issue  of  the  children  of  A.,  but  in  the 
I!  issue  of  such  issue.    2.  in  default  of  the  issue  of  such  Issue  the 

pioperty  reverts  to  the  heirs  at  law  of  the  ancestor.    lb. 

7.  In  the  event  of  the  election  by  a  devisee  to  take  against  the  will,  the 

court  will  assume  jurisdiction  to  sequester  the  benefit  intended  for 
the  refractory  devisee,  in  order  to  secure  a  compensation  to  those 
whom  the  election  disappoints.    Maskell  v.  Goodall,  282. 
S.  This  principle  applies  to  tba  case  of  a  widow  who  elects  not  to  take 
under  the  will  of  her  husband.    lb. 
J,.  9.  The  word  "heirs,"  will  be  construed  to  mean  "children,"  to  effect 

^  the  testator's  purpose.    Cosbey  v.  Lee,  460. 

^  10.  A  clause  in  the  will  of  a  testator  providing  "that  the  remainder  of 

g  the  proceeds  of  sale  of  the  aforesaid  farm  be  equally  divided,  share 

and  share  alike,  between  the  heirs  of  Samuel  Cosbey,  my  brother- 
in-law" — Samuel  Cosbey  havinc  survived   the  testator,  and   the 
^^  children  of  Cosbey  being  In  esse  at  the  date  of  the  execution  of 

.^  the  will.     Held,  that  Samuel  Cosbey  took  no  interest,  either  dl* 

|,<.  rectly  or  indirectly ;  his  name  was  used  to  designate  more  clearly 

^  those  who  were  intended  to  receive  the  remainder  of  the  estate.  lb. 

13.  11.  The  bequest  of  an  annuity  to  A.,  in  trust  for  the  use  and  benefit  of 

his  wife  and  family,  during  the  life  of  A.,  does  not  include  A,  as  a 
^  beneficiary,  in  the  term  family.    Wallace  v.  McMlcken,  564. 

,"5:  12.  A  grantee  or  devisee  may  disclaim  a  grant  or  devise,  whereby  the 

^  estate  will  descend  to  the  heir  or  pass  in  some  other  direction.  lb. 
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